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BRITISH  COURTS 

FROM   WHICH    THESE    CASES 

ARE  TAKEN. 


In  presenting  to  the  American  bar  decisions  taken  from  juris- 
dictions with  the  judicial  systems  of  which  comparatively  few 
American  lawyers  have  occasion  to  become  familiar,  it  seems  only 
proper  to  submit,  in  connection  with  such  decisions,  some  account 
of  the  courts  by  which  they  are  rendered,  touching,  though  neces- 
sarily in  a  brief  and  imperfect  manner,  upon  their  sources  of  juris- 
diction, the  mode  in  which  they  are  constituted,  and  their  places  in 
the  respective  judicial  systems  of  which  they  form  a  part. 

ENGLAND. 

The  courts  of  England,  from  the  decisions  of  which  selection  is 
made  for  this  series,  are,  in  order  of  their  importance,  the  House 
of  Lords,  the  Court  of  Appeal,  and  the  Divisional  courts;  and, 
besides  these,  the  Court  for  Crown  Cases  Reserved,  and  its  suc- 
cessor, the  Court  of  Criminal  Appeal.  Another  English  tribunal 
which,  so  far  as  the  finality  of  its  decisions  is  concerned,  may  be 
given  the  same  rank  as  the  House  of  Lords,  but  which  exercises  its 
appellate  jurisdiction  chiefly  in  cases  originating  outside  the  United 
Kingdom,  is  the  Judicial  Committee  of  the  Privy  Council. 

House  of  Lords.  In  theory  the  appellate  jurisdiction  of  the 
House  of  Lords  is  in  right  of  the  Crown  and  hy  virtue  of  a  dele- 
gation from  it, — a  theory  which  is  embodied  in  the  form  of  the 
petition  by  which  an  appeal  is  brought  before  the  House,  that  the 
matter  of  the  order  or  judgment  appealed  against  may  be  reviewed 
before  his  Majesty,  the  King,  in  his  court  of  Parliament,  in  order 
that  the  court  may  determine  what  of  right  and  according  to  the 
law  and  custom  of  the  realm  should  be  done  in  the  subject-matter  of 
such  an  appeal. 

The  judicial  functions  of  the  House  of  Lords  in  the  hearing  of 


w  Google 


It  BRITISH  COURTS. 

appeals  are  exercised  by  the  Lords  of  Appeal,  who  are  the  Lord 
Chancellor  of  England  for  the  time  being,  the  Lords  of  Appeal  in 
Ordinary,  appointed  by  patent,  and  who  must  either  have  held  high 
judicial  office  for  two  years,  or  have  been  for  15  years  practising 
banisters  in  England  or  Ireland,  or  practising  advocates  in  Scot- 
land, and  such  peers  of  Parliament  as  have  held  high  judicial  office, 
that  is  to  say,  as  have  been  Lord  Chancellors,  paid  Judges  of  the  Ju- 
dicial Committee  of  the  Privy  Council,  or  Judges  of  the  Supreme 
Court  of  England,  or  of  Ireland,  or  of  the  Court  of  Session.  Al- 
though the  lay  peers  are  supposed  to  have  the  same  right  to  vote  on 
judicial  questions  as  they  have  on  other  questions,  it  has  fallen  into 
disuse. 

An  appeal  to  the  House  of  Lords  lies  from  any  judgment  or  order 
of  the  Court  of  Appeal  in  England,  or  of  any  court  in  Scotland  or 
Ireland  from  which  error  or  appeal  lay  to  the  House  of  Lords  by  . 
common  law  or  statute  prior  to  the  Appellate  Jurisdiction  Act  of 
1876.  An  appeal  also  lies  from  the  decision  of  the  Court  of  Crim- 
inal Appeal  to  the  House  of  Lords  when  the  Attorney  General 
certifies  that  a  decision  of  that  court  involves  a  point  of  law  of 
exceptional  public  interest,  and  that  it  is  desirable  that  a  further 
appeal  should  be  taken. 

Privy  Council.  The  jurisdiction  of  the  Judicial  Committee  of 
the  Privy  Council  rests  on  the  royal  prerogative,  by  virtue  of  which 
the  King  has  the  right  to  review  any  decision  of  any  court  in  his 
transmarine  dominions,  criminal  or  civil.  As  now  constituted,  it 
consists  of  the  President  of  the  Council,  the  Lord  Keeper  or  First 
Lord  Commissioner  of  the  Great  Seal  of  England,  and  all  privy 
councilors  who  have  held  these  offices  or  hold  or  have  held  high 
judicial  office,  that  is  to  say,  who  have  been  Lords  of  Appeal  in 
Ordinary,  Judges  of  the  Supreme  Courts  of  England  or  Ireland  or 
of  the  Court  of  Session  in  Scotland.  The  sovereign  may  also 
appoint  two  other  privy  councilors  to  be  members  of  the  committee. 
Privy  councilors  who  are  or  have  been  judges  of  the  Supreme  Court 
of  Canada  or  the  superior  court  of  any  province  of  Canada,  or  the 
superior  court  in  the  seven  Australian  colonies,  or  of  Cape  Colony, 
or  Natal,  or  of  Newfoundland,  are  also  members  of  the  Judicial 


This  tribunal  has  appellate  jurisdiction  in  admiralty  cases  and 
over  appeals  from  courts  outside  the  United  Kingdom,  except  so  far 
as  the  prerogative  in  this  behalf  has  been  surrendered. 

Its  decisions,  although  in  the  form  of  a  recommendation  or 
report  to  the  King  in  Council,  are  not  subject  to  review. 

Court  of  Appeal.  Next  in  rank  to  the  House  of  Lords  is  the 
Court  of  Appeal,  which  constitutes  one  of  the  permanent  divisions 
of  the  Supreme  Court  of  Judicature,  the  other  being  the  High  Court 
of  Justice.     Both  these  divisions  are  again  divided,  with  reference 
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to  the  nature  of  the  cases  heard  by  them,  into  the  King's  Bench, 
Chancery,  and  Probate,  Divorce,  and  Admiralty  Divisions. 

The  Court  of  Appeal  consists  of  the  Lord  Chancellor,  who  is  the 
president  of  the  court,  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  President  of  the  Probate,  Divorce,  and 
Admiralty  Division,  ex  officio,  and  five  Lords  Justice  of  Appeal, 
who  most  be  barristers  of  fifteen  years'  standing  or  judges  of  the 
High  Court  for  not  less  than  a  year.  Ex-Lord  Chancellors  are 
also  ex  officio  members  of  this  court.  While  empowered  to  sit  in 
three  divisions  at  the  same  time,  it  usually  Bits  in  two,  one  of 
which  hears  appeals  from  the  King's  Bench  and  Probate,  Divorce, 
and  Admiralty  Divisions,  and  the  other  from  the  Chancery  Division. 

It  possesses  a  wide  appellate  jurisdiction,  which  is  chiefly  exer- 
cised over  the  divisional  courts ;  and  an  appeal  lies  to  the  House  of 
Lords  from  its  decisions  in  all  cases. 

Divisional  Courts.  The  divisional  courts  of  the  King's  Bench, 
Chancery,  and  Probate,  Divorce,  and  Admiralty  Divisions  together 
coostitnte  the  High  Court  of  Justice.  The  Judges  of  the  High 
Court  are  the  Lord  Chancellor  and  the  Lord  Chief  Justice  of  Eng- 
land, the  Master  of  the  Bolls,  the  President  of  the  Probate,  Divorce, 
and  Admiralty  Division,  and  twenty-two  puisne  judges,  who  must 
be  barristers  of  not  less  than  ten  years'  standing. 

The  King's  Bench  Division  consists  of  the  Lord  Chief  Justice 
and  fifteen  other  Justices;  the  Chancery  Division,  of  the  Lord 
Chancellor  and  six  other  Justices;  and  the  Probate,  Divorce,  and 
Admiralty  Division,  of  the  President  and  one  other  Judge. 

The  jurisdiction  of  these  courts  is  both  original  and  appellate. 
The  original  jurisdiction  is  general  and  extends  to  all  causes  of 
action  and  is  unlimited  in  amount.  The  appellate  jurisdiction  exists 
in  the  cases  of  appeals  from  county  and  other  inferior  courts,  and 
from  orders  made  by  a  judge  of  the  King's  Bench  Division  sitting 
in  chambers  in  matters  not  relating  to  practice  and  procedure.  It 
is  exercised  in  some  cases  by  divisional  courts  consisting  of  two, 
or  sometimes  three,  judges,  and  in  others  by  a  single  judge. 

Judgments  of  the  Divisional  Courts  in  the  exercise  of  their 
original  jurisdiction  are  reviewable  by  the  Court  of  Appeal;  in 
the  exercise  of  their  appellate  jurisdiction  their  judgments  are 
final  unless  leave  to  appeal  is  given. 

Court  for  Crown  Cases  Reserved.  This  court  had  its  origin 
in  a  practice  of  the  judges  of  the  criminal  trial  courts  to  reserve 
any  difficult  question  of  law  in  order  to  consult  thereon  with  the 
other  judges  of  the  superior  courts  of  common  law.  This  practice 
was  recognized  and  legalized  in  1848  by  the  creation  of  the  Court 
for  Crown  Cases  Reserved,  which  consisted  of  the  judges  of  the 
High  Court  of  Juslice  or  any  five  of  them,  of  whom  Hie  Lord 
Chief  Justice  was  to  be  one  if  able  to  attend. 
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There  was  no  recourse  from  the  decision  of  this  court,  review  by 
writ  of  error  being  excluded  by  the  form  in  which  the  points  of 
law  were  reserved,  and  the  court  of  appeal  having  direct  juris- 
diction in  criminal  cases  only  upon  writ  of  error. 

This  court  has  been  superseded  since  1907  by  the — 

Court  of  Criminal  Appeal.  The  Lord  Chief  Justice  and  all 
the  puisne  judges  of  the  King's  Bench  Division  are  judges  of  this 
court,  which,  as  duly  constituted,  consists  of  an  uneven  number  of 
judges,  not  less  than  three. 

An  appeal  may  be  taken  from  this  court  to  the  House  of  Lords, 
but  only  upon  the  certificate  of  the  Attorney  General  that  a  point 
of  law  of  exceptional  importance  is  involved. 

IRELAND. 

The  judicial  system  of  Ireland  is  very  similar  to  that  of  England. 
There  is  a  Supreme  Court  of  Judicature,  which  is  divided  into  the 
Court  of  Appeal  and  the  High  Court  of  Justice,  which  comprise 
the  Chancery  and  King's  Bench  Divisions.  Under  the  Judicature 
Act  of  1897,  the  Probate,  Matrimonial,  Admiralty,  and  Bankruptcy 
are  administered  as  part  of  the  King's  Bench  Division. 

Court  of  Appeal.  This  court  consists  of  certain  ex  officio  judges, 
two  ordinary  judges,  the  Lords  Justices  of  Appeal,  and  additional 
judges  who  have  held  certain  offices  and  consent  to  act.  The  Lord 
Chancellor  is  the  President  of  the  Court  of  Appeal.  Prom  its 
decisions,  with  certain  exceptions,  an  appeal  may  be  taken  to  the 
House  of  Lords. 

Divisional  Courts.  These  courts,  like  their  English  counterparts, 
have  both  original  and  appellate  jurisdiction.  Their  decisions 
generally  are  reviewable  by  the  Court  of  Appeal. 

SCOTLAND. 

Court  of  Session.  This  court,  which  is  said  to  have  been 
originally  formed  on  the  model  of  the  Parlement  of  Paris,  enjoys 
a  comprehensive  grant  of  jurisdiction,  being  authorized  "to  minister 
justice  equally  to  all  persons  in  such  causes  as  shall  happen  to 
come  before  them."  According  to  the  Encyclopedia  Britannica 
"it  consists  of  thirteen  judges,  acting  in  an  Inner  and  an  Outer 
House.  The  Inner  House  has  two  divisions,  with  four  judges  each, 
the  first  being  presided  over  by  the  Lord  President  of  the  wLole 
court,  and  the  second  by  the  Lord  Justice  Clerk.  In  the  Outer 
House  five  judges,  called  Lords  Ordinary,  sit  in  separate  courts. 
Appeals  may  be  made  from  the  Lords  Ordinary  to  either  of  the 
divisions  of  the  Inner  House,  and,  if  the  occasion  demands,  the 
opinion  of  all  the  judges  of  the  Court  of  Session  may  be  called 
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for;  bat  whether  this  be  done  or  not,  the  decision  is  regarded  as  a 
decision  of  the  Court  of  Session.  Appeals  may  be  made  from  the 
Court  of  Session  to  the  House  of  Lords." 

Court  of  Justiciary.  This  is  the  supreme  criminal  court  of 
Scotland;  and  is  formed  by  the  Lord  Justice  General,  the  Lord 
Justice  Clerk,  and  five  other  judges. 

DOMINION  OF  CANADA. 

The  judicial  system  of  Canada  consists  of  the  Supreme  Court  of 
the  Dominion,  the  Dominion  Court  of  Exchequer,  and  the  various 
Provincial  Courts. 

Supreme  Court  of  Canada.  This  court,  which  is  composed  of 
a  Chief  Justice  and  five  puisne  judges,  exercises  appellate  juris- 
diction, civil  and  criminal,  throughout  the  entire  Dominion.  Ap- 
peals lie  to  it,  with  certain  restrictions,  from  the  Exchequer  Court 
of  Canada,  and  from  the  court  of  final  resort  in  every  province. 

An  appeal  may  be  taken  from  a  decision  of  the  Supreme  Court 
to  the  English  Privy  Council,  but  only  by  special  leave. 

Court  of  Exchequer.  This  court  has  exclusive  jurisdiction  in 
cases  in  which  relief  is  sought  against  the  Crown,  and  concurrent 
jurisdiction  in  cases  in  which  the  Crown  is  plaintiff,  cases  relating 
to  revenue,  cases  in  which  relief  is  sought  against  an  officer  of  the 
Crown  foT  an  act  or  default  in  the  performance  of  his  duty,  and 
cases  relating  to  patents,  trademarks,  copyrights,  or  claims  to  public 
lands.  It  is  also  a  Colonial  Court  of  Admiralty.  Causes  therein 
are  heard  before  one  judge;  and  an  appeal  lies  to  the  Supreme 
Court  where  the  amount  at  issue  exceeds  five  hundred  dollars,  and 
by  leave  of  a  judge  of  the  Supreme  Court  in  certain  other  cases. 

Alberta  Supreme  Court.  This  court  is  presided  over  by  a  sin- 
gle judge;  and  an  appeal  may  be  taken  from  it  in  cases  involving 
over  £300  directly  to  the  English  Privy  Council.  Its  judgments 
are  also  subject  to  review  by  the  Supreme  Court  of  Canada. 

British  Columbia  Supreme  Court.  This  court,  presided  over 
by  a  Chief  Justice  and  four  puisne  judges,  has  complete  cognizance 
of  all  pleas  and  jurisdiction  in  all  cases,  civil  and  criminal,  within 
the  province.  An  appeal  lies  to  the  Supreme  Court  of  Canada,  or 
direct  to  the  Privy  Council  where  the  amount  at  stake  exceeds 
£300. 

Manitoba  Court  of  Appeal  This  court  consists  of  a  Chief 
Justice  and  three  other  judges.  An  appeal  may  be  taken  from  its 
decisions  in  the  same  manner  as  from  the  Supreme  Court  of  British 
Columbia. 

New  Brunswick  Supreme  Court.  This  court,  established  in  1906 
with  two  divisions, — the  Court  of  Appeal  and  the  Trial  Division, — 
consists  of  a  Chief  Justice  and  five  other  judges.     An  appeal  lies 
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from  a  final  judgment  of  the  Supreme  Court  for  a  sum  amounting 
to  three  hundred  pounds,  or  on  questions  whereby  the  rights  of  the 
Crown  may  be  bound,  direct  to  the  Privy  Council.  There  is  aleo 
the  usual  alternative  appeal  to  the  Supreme  Court  of  Canada. 

Nova  Scotia  Supreme  Court.  This  court  consists  of  a  Chief 
Justice,  a  Judge  in  Equity,  and  five  puisne  judges.  An  appeal  lies 
to  the  Privy  Council  on  the  same  conditions  as  from  New  Brunswick. 
The  Supreme  Court  is  the  Court  of  Crown  Cases  Reserved  for  the 
province. 

Ontario  Court  of  Appeals.  This  is  a  division  of  the  Supreme 
Court  of  Ontario,  the  other  division  being  known  as  the  High 
Court  and  exercising  an  original  jurisdiction  through  ite  subdi- 
visions of  King's  Bench,  Chancery,  Common  Pleas,  and  Exchequer. 
The  Court  of  Appeal  has  appellate  jurisdiction  in  both  civil  and 
criminal  cases,  and  consists  of  the  Chief  Justice  of  the  province 
and  four  Justices  of  Appeal. 

Its  judgment  is  final,  except  where  the  question  is  as  to  the  title 
of  realty,  the  validity  of  a  patent,  an  amount  exceeding  one  thou- 
sand dollars,  exclusive  of  costs,  or  the  taking  of  an  annual  or  other 
rent,  etc.,  or  where  special  leave  is  given  by  the  Court  of  Appeal  or 
the  Supreme  Court  of  Canada  to  appeal  to  the  latter  tribunal.  An 
appeal  may  also  be  taken  directly  to  the  Privy  Council  where  the 
amount  at  stake  is  above  four  thousand  dollars,  or  is  a  question 
affecting  the  taking  of  annual  or  other  rents,  etc. 

Prince  Edward  Island  Supreme  Court.  This  court  is  com- 
posed, on  its  common-law  side,  of  a  Chief  Justice  and  two  assistant 
judges;  on  ite  equity  aide,  of  the  Master  of  the  Rolls  and  the  Vice 
Chancellor  (who  are  also  assistant  judges  of  the  Supreme  Court), 
or  by  the  Chief  Justice  in  case  of  the  legal  disqualification  of  either. 
An  appeal  lies  to  the  Supreme  Court  of  Canada;  or  direct  to  the 
Privy  Council  when  the  sum  at  stake  amounts  to  five  thousand 
dollars. 

Quebec  Court  of  King's  Bench.  In  the  province  of  Quebec 
the  chief  appellate  court  is  the  Court  of  King's  Bench,  which  con- 
sists of  a  Chief  Justice  and  five  puisne  judges.  From  a  final  judg- 
ment there  is  the  usual  appeal  to  the  Supreme  Court  of  Canada ;  or 
where  the  sum  in  dispute  exceeds  £500,  or  the  action  relates  to 
money  payable  to  the  King,  direct  to  the  Privy  Council. 

Saskatchewan  Supreme  Court.  This  court  is  presided  over  by 
a  single  judge;  and  appeals  may  be  taken  therefrom  to  the  Supreme 
Court  of  Canada,  or,  where  the  amount  in  dispute  exceeds  £300, 
direct  to  the  Privy  Council. 
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NEWFOUNDLAND. 


Supreme  Court  This  court,  which  is  the  supreme  court  of 
civil  and  criminal  jurisdiction  in  the  colony,  as  well  as  a  court  of 
admiralty,  consists  of  a  Chief  Justice  and  two  puisne  judges.  The 
court  may  be  held  by  one  judge,  except  in  cases  of  treason,  capital 
felony,  motions  for  new  trials,  appeals,  etc.,  where  at  least  two 
judges  are  required.  An  appeal  may  be  taken  to  the  Privy  Council 
where  the  sum  at  issue  is  above  £500. 

COMMONWEALTH   OF  AUSTRALIA. 

High  Court  of  Australia.  The  chief  court  of  the  Common- 
wealth of  Australia  is  known  as  the  High  Court,  which  has  juris- 
diction, with  such  exceptions  and  subject  to  such  regulations  as  the 
Australian  Parliament  may  prescribe,  to  hear  and  determine  appeals 
from  the  Federal  courts  of  the  Commonwealth,  or  the  Supreme 
Court  of  any  state,  or  of  any  court  of  any  state  from  which  at 
the  establishment  of  the  Commonwealth  an  appeal  would  lie  to  the 
King  in  Council.  The  court  consists  of  a  Chief  Justice  and  so  many 
other  justices,  not  less  than  two,  as  the  Parliament  may  prescribe. 
An  appeal  may  be  taken  therefrom  to  the  English  Privy  Council 
upon  leave,  except  upon  constitutional  questions;  and  an  appeal 
may  be  taken  upon  such  questions  where  the  High  Court  certifies 
the  question  is  one  which  ought  to  be  determined  by  the  Sing  in 
Council. 

State  Supreme  Courts.  Of  the  highest  courts  of  the  constit- 
uent states  of  the  Commonwealth,  New  South  Wales,  Queensland, 
South  Australia,  Tasmania,  Victoria,  and  Western  Australia,  it  may 
suffice  to  say  that  they  are  each  composed  of  a  Chief  Justice  and 
two  or  more  puisne  judges ;  and  that  an  appeal  lies  from  them  to  the 
High  Court,  or,  where  the  amount  involved  exceeds  a  certain  air  mint 
(£500  in  New  South  Wales,  Queensland,  South  Australia,  and  West- 
ern Australia  and  £1,000  in  Victoria  and  Tasmania),  direct  to  the 
English  Privy  Council. 

NEW    ZEALAND. 

Court  of  Appeal.  Any  two  or  more  judges  of  the  Supreme 
Court,  which  consists  of  a  Chief  Justice  and  of  such  other  puisne 
judges  as  may  be  appointed,  have  power  to  act  as  a  Court  of  Appeal, 
which  hears  appeals  from  decisions  of  the  Supreme  Court,  and,  by 
leave  of  the  Supreme  Court,  from  judgments  of  that  tribunal  on 
appeals  from  inferior  courts.  An  appeal  lies  to  the  Privy  Council 
from  judgments  for  sums  amounting  to  £500. 
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TABLE  OF  ABBREYIATIONS. 

[1891]  A.  a    Law  Beporta,  Appeal  Caaea   (1891   onwards.) 

Ad.   ft   El Adolphus  and  Ellis.  Q.  B. 

Addams   Ecol.   Hep Addams,  Ecclesiastical. 

Al.  *  Nap.   Alcock  ft  Napier  (Ireland). 

Aleyn Aleyn.  K.  B. 

Alta.  R Alberta  Law  Beporta. 

Amb Ambler.  Ch. 

Ander Anderson.  C.  P. 

Andrews. Andrews.  K.  B. 

Anater Anstruther.   Ex. 

App.  Can.   Law  Reports,   Appeal  Cases    (1876-1890). 

Am.  ft  II.   Arnold  and  Hodges.  Q.  B. 

Arnold    Arnold.  C.  P. 

Asp.  Star.  L.  Gaa.    Aepinall.  Maritime  Cases. 

Atk.    Atkyna.  Ch. 

Ball  ft  B Ball  and  Beatty.  Ch.   (Ireland). 

Barn,  ft  An Barron  and  Arnold.  Election. 

Bar.  ft  An.    Barron  and  Austin.     Election. 

Barn,  ft  Ad.    Barnewall  and  Adolphus.  K.  B. 

Barn,  ft  Aid.  Barnewall  and  Alderson.  K.  B. 

Bam.  ft  C  Barnewall  and  Cresswell.  K.  B. 

Barnard,  Ch Barn  aid  is  ton.  Ch. 

Barnard,  E.  B Bamardiaton.    K.    B. 

Batty    Batty.  K.  B.    (Ireland). 

B.  C.    British   Cnumbia  Reports. 

B.  C.  C   Lowndes  and  Maxwell.     Bail  Court. 

B  C.  Rep Saunders  and  Cole.    Bail  Court, 

Beat.     Beatty.  Ch.  (Ireland). 

Bear Beavan.     Bolls  Court. 

Bell     H.  L.    (Scotland). 

Bell,  C  C.  Bell.    Crown  Cases. 

Beat  ft  S Beet  and  Smith.    Q.  B. 

fling.    Bingham.    C.  P. 

Bing.  N.  C Bingham.     New  Cases.  C.   P. 

Bligh     Bligh.  H.  L. 

Bligh,  N.   R.    Bligh.  New  Reports.  H.  L. 

Boa.  ftP.   Bosanquet   and   Puller.   C.   P. 

Boa.  ft  P.  N.  K.   Bosanquet  and  Puller.  New  Reports.  C.  P. 

Bott  Poor  Law  Caa Bott's  Poor  Laws. 

R  R.  C.    British  Ruling  Cases. 

Bro.  Ch.    Brown.     Ch. 

Brod.  ft  B.  Broderfp  and  Bingham.    C.  P. 
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Bra.   P.  C.    Brown.     Cases  in  Parliament. 

Brawn  &  L.    Browning  and   Lushington.     Adm. 

Buck    Buck.      Bky. 

Bull.  N.  P.  Bullers  Law  of  Nisi  Prius, 

Bulstr.     Bulstrode.     K.  B. 

Bunbury    Bunbury.     Ex. 

Burr.    Burrows.     K.  B. 

Burr.    Sett.    Cos Burrows.     Settlement  Cases. 

Cab.  &.  El Csbs.be"  and  Ellis.    Nisi  Prius. 

Cald Caldecott.     Settlement  Cases. 

Cameron    (Cm.)    Cameron.     Upper  Canada,  Q.  B, 

Campb Campbell.     Nisi  Prius. 

Canadian  Rep.  A.  C.   Canadian  Reports  Appeal   Cases. 

Can.   Crim.  Cas.    Canadian  Criminal  Cases. 

Can.    Eich Exchequer  Court  of  Canada  Reports. 

Can.   Law  Times    Canadian  Law  Times  (Ontario},  Canadian  Law 

Times  Occasional  Notes   (Ontario). 

Can.  L.  J.  Upper  Canada  Law  Journal,  X.  S.  and  Can- 
ada Law  Journal. 

Can.  S.  C.  Supreme  Court  of  Canada  Reports. 

Car.  &  K Carrington  and  Kjrwan.     Nisi  Prius. 

Car.   &   M Carrington  and  Marshman.     Nisi   Prius. 

Car.  *  P.   Carrington   and   Payne.     Nisi   Prius. 

Carter    Carter.    C.  P. 

Cartb Carthew.    K.  B. 

Cary    Cary.     Ch. 

Cas.  t.  Hardw Cases  temp.  Hardwieke.    K.  B. 

Cas.   t.  Talb.    Cases  temp.  Talbot.    Ch. 

C.   B Common  Bench  Reports. 

C.   B.    N.    8.    Common  Bench.     New   Series. 

[1891]   Ch Law  Reports,  Chancery   (1891  onwards). 

Ch.  Cas Cases  in  Chancery. 

Ch.  Cas.  Ch Choice   Cases    in   Chancery. 

Ch.  Chamb.  Rep.  (Can.)   Chancery  Chamber  Reports  (Ontario). 

Ch.  D Law  Reports,  Chancery   (1876-1890). 

Chitty    Chitty.     Bail  Court. 

Clark  4  F Clark  and  Finnelly.    H.  L. 

C.  L.  Ch Common  Law  Chamber  Reports   (Ontario). 

C.    L.    R.    Common   Law   Reports    (1853-1866). 

Coke  Coke.    K.  B. 

Colles    Colles'  Cases  in  Parliament. 

Colly.  Ch.  Cas Collyer.     Ch. 

Colt Coltman.      Registration. 

Comb Comberbach.    K.  B. 

Com.  Cas Commercial  Cases  (1895  onwards). 

C.  L.  B.    Commonwealth   Law   Reports    (Australia). 

Comyns  Rep Comyns.    K.  B. 

Con.   &  L.    Connor  and   Lawson.     Ch.    (Ireland). 

Cooke  &  Al Cooke  4  Ateook  (Ireland). 
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ABBREVIATIONS.  xiii 

Cooper    Cooper.     Ch. 

Coop.  t.  Brougham   Cooper.     Cues  temp.  Brougham. 

Coop.  t.  Cott.   Cooper.     Cases  in  01*110617  temp.  (Tottenham. 

Oowp.    Cowper.    K.  B. 

Cox,  a  C.   Cox.    Crown  Cases. 

Cox  Ch.  Cm Cox.    Ch. 

C.  P.  Cooper   C.  P.  Cooper.     Ch. 

C.  P.  D.   Law  Reports,  Common  Pleas  Division    [1875- 

1880). 

C.  R.  [1^08]   A.  C.   Canadian  Rep.   Appeal   Cases. 

Craig  *  Ph.  Craig  and  Phillips.    Ch. 

Craw,  ft  D.  (Ir.)    Crawford  and  Dix   (Ireland). 

C.  Rob Sir  C.  Robinson  Adm.   (1798-1808). 

Cro.  Car Croke's  Rep.  temp.  Charles  I. 

Cro.  Eliz Croke's  Rep.  temp.  Elizabeth. 

Cro.  Jac Croke's  Rep.  temp,  .lames  I. 

Cramp.  A  J Crompton  and  Jarvis.     Ex. 

Cromp.  A  M.   Crompton  and  Meeson.     Ex. 

Cramp.   M.   A   R.    Crompton,  Meeson  and  Roscoe.     Ex. 

Ct.  App.  Rep.  N.  Z.   Court  of  Appeals  Reports   (New  Zealand). 

Ct  of  Seas.  Cas. Court  of  Session  Cases  (Scotland). 

Curt.  Eeel.  Rep.   Curteia.    Eccl. 

Daniel!     Daniel! .     Ex.  Bq. 

Dana.  A  LI Danaon  and  Lloyd.     Mercantile. 

Dav.  A  M.  Davison  and  Merivale.    Q.  B. 

Deacon   AC.    Deacon  and  Chitty.     Bky. 

Deacon   Bankr    Deacon.     Bky. 

Dears.  A  B.  C.  C.   Dearsley  and  Bell.    Crown  Cases. 

Dean.  C.  C.    Dearsley.    Crown  Casee. 

Da  G De  Gex.  Bky. 

Da  G.  A  J.  De  Gex  and  Jones.    Ch.  App. 

Da  G.  A  8m.   De  Gex  and  Smale.     Ch. 

Da  G.   F.  A  J.    De  Gex,  Fisher  and  Jones.     Ch.  App. 

Da  G.  J.  A  S De  Gex,  Jones  and  Smith.    Ch.  App. 

De  G.  M.  A  G.   De  Gex,  Macn&ghten  and  Gordon.     Ch.  App. 

Den.  C.  C.    Denison.     Crown  Cases. 

Dick.    Dickens.    Ch. 

Dodson,  Adm Dodson.     Adm. 

DongL  K.  B Douglas.     K.  B. 

Dow     Dow.     H.  L. 

Dow  AC.   Dow  and  Clark.     H.  L. 

DowL  A   L.    Dowling  and   Lowndes.     Practice  Cases. 

DowL  A  R Dowling  and  Ryland.     K.  B. 

DowL  P.  C.    Dowling.     Practice  Cases. 

DowL  P.  C.  N".  S. Dowling.     Practice  Cases.     New  Series. 

Drew Drewry.    Ch. 

Drew.   AS Drewry  and  Smale.     Ch. 

Drink.    Drinkwater.     C.  P. 

Dm.    Drury.    Ch  (Ireland). 
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xiv  ABBREVIATIONS. 

Drury   ft   Wal Drury   and   Walsh.   Cb.    (Ireland). 

Drm-y  ft  War Drury  and  Warren.    Ch.  (Ireland). 

Dunlop     Scotland. 

Dunlop,  B.  ft  M Scotland. 

Dyer    Dyer.    K.  B. 

East   East.    K.  B. 

East,  P.  C Eaet'a  Fleaa  of  the  Crown. 

Eden     Eden.     Ch. 

Edw.  Adm Edwards.     Adm. 

El.  4  Bl Ellia  and  Blackburn.     Q.  B. 

El.  ft  El Ellia  and  Ellis.    Q.  B. 

EL  Bl.  &  El Ellia,  Blackburn  and  Ellia.     Q.  B. 

E.  L.  R.    Eastern  Law  Reporter. 

Eng.  L.  ft  Eq.  Rep English  Law  and  Equity  Reports. 

Eng.  Rul.  Cas English  Ruling  Cases. 

Eq.  Cas   Abr Equity  Cases  Abridged. 

Eq.  Rep Equity   Reports    (1853-1855). 

Esp.  N.  P.  Eapinaaae.    Niai  Priua. 

Exch Exchequer  Reports  (1848-1856). 

Ex.  D Law     Reports,     Exchequer     Division      ( 1875- 

1880). 

Falc.  ft  F.   Falconer   and   Fjtzberbert.     Election. 

Fitzg Fitzgibbon.     K.  B. 

Flan.  &  K Flanagan    and    Kelly.      Rolls    (Ireland). 

F.  Moore    Eng.     K.  B. 

Foubl.  N.  R Fonblanque.     Bankruptcy. 

Forrest    Forrest.    Ex. 

Fort Fortescue.    K.  B. 

Fost.  ft  F.  Foster  and  Finlauson.    N.  P. 

Foster   Foster.     Crown  Cases. 

Fox    Fox.    Registration. 

Fox  ft  B Fox  ft  Smith   (Ireland). 

Freem.  Ch Freeman.     Ch. 

Freem.  K.  B Freeman.    K.  B. 

Gale     Gale.    Ex. 

Gale  ft  L Gale  and  Davison.    Q.  B. 

G.  Cooper  Sir  G.  Cooper.     Ch. 

Giff.    Giffard.     Ch. 

Gilb.   Eq.   Rep Gilbert.     Ch. 

Glyn  ft  J Glyn  and  Jameson.    Bky. 

Godb.   Godbolt.    K.  B. 

Gow,  N.  P Gow.  Nisi  Prius. 

Grant  Ch.   (U.  C.)    Grant's  Chancery  Reports*  (Ontario), 

WAgg.  Adm Haggard.    Adm. 

Hagg.  Consist.  Rep Haggard.     Consistory. 

Hagg.  Eccl.  Rep Haggard.    Eccl. 
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Hall  ft  Tw Hall  and  Twells.    Ch. 

Hardr Hardres.    Ex. 

Hare    Hare.    Ch. 

Harr.  ft  R, Harrison  and  Rutherford.     C.  P. 

Harr.  &  W Harrison  and  Wollaaton.    Bail  Court. 

Hawk.   P.  C.    Hawkins's   Pleas   of  the   Crown. 

Hsyea   &.  J.    Hayes  and  Jones.     Ex.   (Ireland). 

Hayes  Exch Hayes.    Ex.  (Ireland). 

H.  Bl H.  Blackstone.    C.  P. 

Hem.  AM.   Hemming  and  Miller.    Ch. 

H.  L.  Cas House  of  Lords  Cases. 

Hobart     Hobart.     K.  B. 

Hodges.   Hodges.    C.  P. 

Hog Hogan.     Rolls  (Ireland). 

Holt     Holt.    K.  B. 

Holt,  Eq.    Holt.     Eq. 

Holt,  N.  P Holt.    Nisi  Prius. 

Hopw.  ft  C.   Hopwood  and  Coltman.     Registration. 

Hopw.  ftp,  Hopwood  and  Philbriek.     Registration. 

Horn  ft  H. Horn  and  Hurlstone.    Ex. 

Hurlst.  ft  C.    Hurlstone  and  Coltman.     Ex. 

Hurlst.  AN.   Hurlstone  and  Norman.     Ex. 

Hurlst.  AW.   Hurlstone  and  Wamsley.     Ex. 

{1894]  I,  R Irish  Law  Reports  (1894  onwards). 

It.  Ch.  Rep.   Irish  Chancery   (1850-1866). 

It.  C  L.  Rep. Irish  Com.  Law  (1860-1866). 

Ir.  Eq.  Rep.  Irish  Equity  Reports. 

Ir.  Rep.  C.  L.  Irish  Com.  Law  (1866-1878). 

It.  Rep.  Eq Irish  Equity  (1806-1878). 

Jac.  ft  W.   Jacob  and  Walker.    Ch. 

Jacob    Jacob.     Ch. 

Jebb  ft  B Jebb  ft  Bourke  (Ireland). 

Jebb  ft  S Jebb   ft  Symea   (Ireland). 

Jenkins  Jenkins.     Ex. 

J.  Kelyng  Sir  J.  Kelyng.     Crown  Cases. 

Johns,  ft  H.  Johnson  and  Hemming.    Ch. 

Johns.  Ch Johnson.    Ch. 

Jones  Jonea.     Ex.   (Ireland). 

Jones  ft  C.   Jones  and  Carey.     Ex.   (Ireland). 

Jones  ft  L.   Jones  and  Latouche.     Ch.   (Ireland). 

J.  P.  The  Justice  of  the  Peace. 

Jot.    The  Jurist. 

K.  ft  F.  N.  S.  W Knox  ft  Fitzhardfnge  (New  South  Wales). 

K.  ft  G, Keane  and  Grant.     Registration. 

Kay    Kay.    Ch. 

Kay  ft  J Kay  and  Johnson.    Ch. 

[1901]  K.  B Law  Reports  Kings  Bench  (1001  onwards). 
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Keble    Keble.    K-  B. 

Keen    Keen.  Rolls  Court. 

Keilw Keilway.     K.  B. 

Keny on    Kenyon.    K.  B. 

Knapp  ft  O.   Knapp  and  Ombler.    Election. 

Knapp  P.  C.  C.  Knapp.     P.  C. 

Knox,  N.  S.  W. Knox   (New  South  Wales). 

Latch   Latch.    K.  B. 

Ld.  Raym Lord  Raymond.    K.  B. 

Leach,  C.  L.   Leach.     Crown  Canes. 

Leigh  ft  C.  C.  C Leigh  and  Cave.     Crown  Cases. 

Lev.    Levinz.     K.  B. 

Lewin,  C.  C   Lewin.     Crown  Cases. 

L.  0.  R.   Local  Government  Reports. 

Lit  Rep.   Littleton.    C.  P. 

L.  J.  Ch.  K.  B.  etc Law  Journal  Reports,  1822  to  1831. 

L,  J.  Bkr.  N.  S Bankruptcy. 

"      Ch.  N.  E. Chancery. 

"     C.  P.  N.  S Common  Pleaa. 

"      Eccl.  N.   S Ecclesiastical. 

"     Exch.  N.  S.  Exchequer. 

"      Mag.  Gas.  N.  S. Magistrates'  Cases. 

"      P.  C.  N.  S.    Privy  Council. 

"      Prob.  N.  S Probate  and  Matrimonial. 

"      Prob.  N.  S.    Probate,  Divorce,  and  Admiralty. 

"     Prob.  N.  S Admiralty. 

"     Q.  B.  N.  S.   Queen's  Bench. 

Lloyd    4   Goold    (t.   Sugden) 

ft  (t.  Plunket)  Lloyd  and  Goold.     Ch.    (Ireland). 

Lofft    Lofft.    K.  B. 

Longf.  ft  T Longneld  and  Townsend.    Ex.  (Ireland). 

Lower  Can.  Jur Lower  Canada  Jurist. 

Lowndes  ft  M.  Lowndes  and  Maxwell.     Bail  Court. 

Lowndes,  M.  ft  P Lowndes,   Maxwell   and  Pollock.     Bail   Court. 

L.  R.  A.  ft  E. 

L.  R.  C.  C.    

L.  R.  Ch.   

L.  R.  C.  P 

L,  R.  En, 

L.  R.  Exch 

L.  R.  H.  L.  

L.  R.  H.  L.  Sc.  App.  Gas. 

L.  R.  P.  A  D.    

L.  R.  P.  C.  

L.  R.  P.  D 

L.  R.  Q.  B.  

L.  R.  Ir Irish  Law  Reports  (1879-1893). 

L.  T.  N.  S Law  Times.    New  Series. 

Lush Lughington.     Adm. 

Lut Lutwyche.     Registration, 

Lutw.  Reg.  Cas.  Lutwyche.     C.  P. 


Law  Reports,  1866  to  1875  inclusive. 
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Mad.  IB.  Maclean  and  Robinson.     Scotch  Appeals. 

M"C1el M'Cleland.    Ex. 

IfClel.  AY. M'Cleland  and  Young.     Ex. 

Macn.  AG Macnaghten  and  Gordon.     Ch. 

Macpheraon    (Scotland). 

Maeq.  H.  L.  Caa- Macqueen.    H.  L.  (Scotland). 

Madd.  Ch.  Maddock.    Ch. 

Manitoba  L.  Rep.  Manitoba  Law  Reports. 

Mann.  A  G Manning  and  Granger.  C.  P. 

Mann.  1R. Manning  and  Ryland.    K.  B. 

Manson    Manaon.     Bky.  and  Winding-up. 

Marsh.   Maraball.     C.  P. 

Manic  &  8.   Maul«  and   Selwyn.     K.  B. 

Mees.  A  W.   Meeson  and  Welsby.     Ex. 

Meg.     Megone.    Company  Cases. 

Meriv Merivale.    Ch. 

Mod Modern  Reports. 

Molloy     Molloy.     Ch.   (Ireland). 

Montagu,  Bankr.  Caa Montagu.    Bky. 

Mont.  A  Ayr Montagu  and  Ayrton.    Bky. 

Mont.  A  B.  Bankr. Montagu  and  Bligb.    Bky. 

Mont.  A  C.  Bankr Montagu  and  Chitty.    Bky. 

Mont.  A  M'Arth.  Bankr.   . . .  Montagu  and  M' Arthur.     Bky. 

Mont.  D.  A  De  Q Montagu,  Deacon  and  De  Get-  Bky. 

Montreal    L.   Rep.   S.   C.   or  Montreal    Law    Reports.      Superior    Court    or 

Q.   B.    Queen's  Bench. 

Moody  AM.   Moody  and  Malkin.    Nisi  Prius. 

Moody  A  R.  Moody  and  Robinson.    Nisi  Prius. 

Moody  C.  C.    Moody.    Crown  Cases. 

Moore    Moore.    C.  P. 

Moore  A  P.  Moore  and  Payne.    C.  P. 

Moore  AS Moore  and  Scott.     C.  P. 

Moore  Ind.  App Moore.     Indian  Appeals. 

Moore,  P.  C.  C Moore.    P.  C. 

Morrell    Morrell.    Bky. 

Moseley  Moseley.  Ch. 

Murph.  AH Murphy  and  Hurls  tone.    Ex. 

Myl.  AC.   Mylne  and  Craig.    Ch. 

Myl.  A  K.   Mylne  and  Keen.    Cb. 

N.  B New  Brunswick  Reports. 

N.  B.  Eq.  Rep New  Brunswick  Equity  Reports. 

Nelson    Nelson.    Ch. 

Ner.  AM. Neville  and  Manning.    K.  B. 

Ner.  A  P. Neville  and  Perry.    K.  B. 

Newfound).  R.   Newfoundland  Reports. 

New  Reports New  Reports   (1862-1890). 

New  Seas.  Caa.   New  Sessions  Cases. 

New  S.  Wales  St.  R. New  South  Wales  State  Reports. 

New  Zeal.  L.  R. New  Zealand  L.  R. 

Notes  of  Cases   Notes  of  Canes   (England). 
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N.  S Nova  Scotia  Reports. 

N.  S.  W.  L.  R.   New  South  Wales  Law  Report*. 

Noy. Eng.    K.  B. 

0.  B.  ft  F.  N.  Z. Ollivier,  Bell  ft  Fitzgerald  (New  Zealand). 

O'M.  ft  H O'Malley  and  Hardcastle.     Election. 
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BAKER  v.  SNELL. 

[1908]   2  K.  B.  625. 

Also  Reported  in  77   L.  J.  X.  B.  N.  S.   1090,  24  Tia.es  L.  R.  811,  62  Sol. 

Jo.  0S1. 

Savage  dog  —  Personal  injury  —  Liability  of  owner  —  Scienter  —  In- 
terventng  act  of  third  person—  Bemoteneas  of  damage  —  Matter 
and  servant— Scope  of  employment. 

The  owner  of  a  dog  known  by  him  to  be  savage  intrusted  it  to  the 
care  of  a  servant,  who  incited  it  to  attack  the  plaintiff,  and  thereupon 
the  dog  bit  the  plaintiff,  who  brought  an  action  against  tlie  owner  in 
the  county  court  for  damages.  The  county  court  judge  having  non- 
suited the  plaintiff: 

Held,  that  the  action  must  go  down  for  a  new  trial  on  the  ground  that 
the  question  whether  the  servant  was  acting  within  the  scope  of  his 
employment  ought  to  have  been  left  to  the  jury,  and  by  Cozens-Hardy, 
M.  R.,  and  Farwell,  L.  J.  (Kennedy,  L.  J.,  dissenting),  on  the  further 
ground  that  a  person  keeping  an  animal  fera  natvra,  or  an  animal 
mansvettt  natures  which  ia  known  to  him  to  be  savage,  is  answerable 
in  damages  for  any  harm  done  by  the  animal,  even  though  the  imme- 
diate cause  of  the  injury  is  the  intervening  voluntary  act  of  a  third 

Decision  of  Divisional  Court,  [1008]  2  K.  B.  352,  77  L.  J.  K.  B.  N. 
8.  726,  24  Times  L.  H.  596,  52  Sol.  Jo.  483,  affirmed. . 

(July  16,  1908.) 

Appeal  from  the  Divisional  Court  (Cbannell  and  Sutton  JJ-). 
[1908]  2  K.  B.  p.  352. 

The  plaintiff  was  a  housemaid  in  the  employment  of  the  de- 
fendant, a  licensed  victualer.  The  defendant  kept  upon  his 
premises  a  dog  which  was  known  by  him  to  he  savage.  It  was  the 
B.  R.  Cas.  VoL  H-— J. 
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duty  of  the  defendant's  potman  to  let  the  dog  out  early  in  the 
morning^  and  then  chain  it  up  again  before  the  plaintiff  and 
ths^Wninids  came  downstairs.  On  the  occasion  in  question 
._  £828]  the  potman  brought  the  dog  into  the  kitchen,  where  the 
'*  plaintiff  and  the  barmaids  were  at  brealtf  ast,  and  said,  "I  will 
bet  the  dog  will  not  bite  any  one  in  the  room,"  He  then  let  the 
dog  go  and  said,  "Go  it,  Bob."  The  dog  then  flew  at  the  plain- 
tiff and  bit  her.  It  had  previously  bitten  the  plaintiff  and  other 
persons,  to  the  defendant's  knowledge.  The  plaintiff  thereupon 
commenced  this  action  for  damages  in  the  Bow  County  Court 
The  county  court  judge  held  that  the  act  of  the  potman  was  in 
fact  an  assault,  for  which  the  defendant  was  not  liable,  and  he 
accordingly  nonsuited  the  plaintiff.  The  plaintiff  appealed,  and 
the  Divisional  Court  ordered  a  new  trial,  Channell,  J.,  on  the 
ground  that  it  was  a  question  for  the  jury  whether  the  potman 
was  acting  within  the  scope  of  his  employment,  Sutton,  J.,  on 
the  ground  that  the  owner  of  an  animal  known  to  him  to  be 
savage  keeps  it  at  hiB  peril  and  is  liable  for  any  injury  done  by 
it,  even  though  the  injury  is  directly  brought  about  by  the  wilful 
act  of  a  third  person. 
The  defendant  appealed. 

McCall,  K.C.  (with  him  Abinger),  for  the  defendant  1. 
The  potman  in  Betting  the  dog  on  to  the  plaintiff  was  guilty  of 
a  clear  departure  from  duty  which  could  not  make  his  master 
liable;  be  was  acting  outside  the  scope  of  his  authority,  and  the 
master  can  be  under  no  greater  liability  than  if  the  act  had  been 
done  by  a  stranger.  Cheshire  v.  Bailey  [1905]  1  K.  B.  237, 
245,  74  L.  J.  K.  B.  N.  S.  176,  53  Week.  Rep.  322,  92  L.  T.  N. 
S.  142,  21  Times  L.  R.  130;  Sanderson  v.  Collins  [1904]  1 
K.  B.  628,  73  L.  J.  K.  B.  N.  S.  358,  52  Week.  Rep.  354,  90 
L.  T.  N.  S.  243,  20  Times  L.  R.  249. 

2.  The  owner  of  a  ferocious  dog  is  only  bound  to  take  reason- 
able care  that  people  shall  not  be  hurt;  there  is  no  case  which 
says  that  the  owner  is  liable  where  the  immediate  cause  of  the 
injury  is  the  unauthorized  and  criminal  act  of  a  third  party. 

[FarwelL  L.J.,  referred  to  Fletcher  v.  Rylands  (1866)  L.  R. 
1  Ex.  265,  12  Jur.  N.  S.  603,  14  Week.  Rep.  799 ;  (1868)  L.  R. 
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8  H.  L.  330,  37  L.  J.  Exch.  N.  S.  161,  19  L.  T.  N.  S.  220,  6 
Mor.  Min.  Rep.  129,  1  Eng.  Eul.  Cas.  235.] 

It  may  be  that  the  liability  of  the  owner  of  a  ferocious  dog  is 
not  so  high  as  that  of  the  owner  of  an  ira domesticated  animal  of 
a  naturally  dangerous  class.  Filburn  v.  People's  Paiace  and 
Aquarium  Co.  (1890)  25  Q.  B.  D.  258,  59  L.  J.  Q.  B.  N.  S. 
471,  38  Week.  Rep.  706,  55  J.  P.  181,  is  not  inconsistent  with 
this  view.  In  May  v.  Burden  (1846)  9  Q.  B.  101,  16  L.  J.  Q. 
B.  N.  S.  64,  10  Jur.  692,  3  Eng.  Eul.  Cas.  108,  on  which  Sut- 
ton, X,  relied,  the  mind  of  the  court  was  not  directed  [827]  to 
the  case  of  an  injury  directly  resulting  from  the  criminal  act 
of  a  third  party.  Here  the  immediate  cause  of  the  injury  was 
the  assault  of  the  potman.  [He  also  referred  to  Barnes  v. 
LuciUe  (1907)  96  L.  T.  N.  S.  680,  23  Times  L.  R.  389.] 

Profumo,  for  the  plaintiff.  The  wrong  consists  in  keeping 
the  animal  after  knowledge  of  its  vicious  propensities.  If  the 
owner  of  the  animal  knows  that  it  is  savage,  he  keeps  it  at  his 
peril,  and  if  the  animal  does  any  mischief  the  injured  party  can 
maintain  an  action  for  damages  against  him  without  proof  of 
negligence;  the  scienter  is  the  gist  of  the  action.  Nichols  v. 
Marsland  (1875)  L.  R.  10  Ex.  255,  260;  (1876)  2  Ex  D.  1, 
46  L.  J.  Exch.  N.  S.  174,  35  L.  T.  N.  S.  725,  25  Week.  Rep. 
173,  1  Eng.  Eul.  Cas.  262;  Rylands  v.  Fletcher  (1868)  L.  R. 
3  H.  L.  330,  339,  37  L.  J.  Exeh.  N.  &  161,  19  L.  T.  N.  S.  220, 
6  Mor.  Min.  Rep.  129,  1  Eng.  Eul.  Cas.  235;  Smith  v.  Pelah 
(1747)  2  Strange,  1264;  Stiles  v.  Cardiff  Steam  Navigation 
Co.  (1864)  33  L.  J.  Q.  B.  N.  S.  310,  10  Jur.  N.  S.  1199,  10 
L.  T.  N.  S.  844,  12  Week.  Eep.  1080;  May  v.  Burdett  (1846) 
9Q.E  101,  111,  112,  16  L.  J.  Q.  B.  N.  &  64,  10  Jur.  692, 
3  Eng.  RuL  Cas.  108;  Jackson  v.  Smithson  (1846)  15  L.  J. 
Exch.  H.  S.  311.  In  Smith  v.  Pelah  (1747)  2  Strange,  1264, 
it  was  ruled  by  Lee,  C.  J.,  that  if  a  person  kept  a  dog  after 
notice  that  it  had  bitten  a  man  an  action  would  lie  against  him 
at  the  suit  of  a  person  who  was  bitten  "though  it  happened  by 
such  person's  treading  on  the  dog's  toes,  for  it  was  owing  to 
his  not  hanging  the  dog  on  the  first  notice."  The  only  case  in 
which  the  owner  of  a  dog  has  been  held  not  liable  after  notice 
that  it  was  fierce  is  Brock  v.  Copeland  (1794)  1  Esp.  203,  6 
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Revised  Hep.  730,  where  the  defendant,  a  carpenter,  kept  a  dog 
for  the  protection  of  his  yard  and  let  him  loose  at  night,  and  the 
plaintiff,  who  was  the  defendant's  foreman,  went  to  the  yard 
at  night,  after  it  was  shut  up,  and  got  bitten;  and  no  doubt 
where  the  injury  is  due  to  the  wanton  act  of  a  person  going  into 
the  cage  or  kennel  where  the  dangerous  animal  was  confined 
the  owner  would  not  be  liable.  Although  there  is  no  decision 
precisely  in  point,  the  authorities  seem  to  show  that  the  liability 
of  the  owner  extends  to  a  case  where  the  immediate  cause  of 
the  injury  is  the  intervening  act  of  a  third  party.  Even  apart 
from  this  proposition  the  case  ought  to  go  down  for  a  new  trial, 
for  it  may  well  have  been  that  the  dog  would  have  bitten  the 
plaintiff  although  it  had  not  been  set  on. 

Abinger,  in  reply.  Smith  v.  Pelah  (1747)  2  Strange,  1264, 
is  disapproved  in  Charlwood  v.  Greig  (1851)  3  Car.  &  K.  46. 

[828]  Cozens-Hardy,  K.B.:  This  is  an  appeal  from  a  deci- 
sion of  the  Divisional  Court  directing  a  new  trial  of  an  action 
commenced  in  the  county  court  by  a  young  woman  who  had  been 
bitten  by  a  dog  owned  by  her  master  and  known  by  that  mas- 
ter to  be  ferocious  and  given  to  bite.  [The  Master  of  the  Soils 
stated  the  facts  and  continued:]  The  learned  county  court 
judge  nonsuited  the  plaintiff  on  the  ground  that  the  conduct  of 
the  barman  who  had  the  dog  in  charge  amounted  to  an  assault 
by  him.  In  the  Divisional  Court  both  the  learned  judges  thought 
that  there  had  not  been  a  satisfactory  trial  and  that  the  action 
must  go  down  for  a  new  trial.  Channell,  J.,  based  his  decision 
on  the  ground  stated  in  the  following  passage:  "The  potman 
was  the  defendant's  servant,  and  was  intrusted  by  him  with  the 
custody  of  the  dog.  Instead  of  performing  his  duty  of  keeping 
the  dog  securely,  he  incited  it  to  fly  at  the  plaintiff.  The  ques- 
tion whether  the  defendant  is  liable  for  that  depends  upon 
whether  the  man's  wrongful  act  was  done  in  the  course  of  his 
employment,  or  whether  it  was  done  for  purposes  of  his  own. 
If  it  could  be  shown  that  the  man  did  it  maliciously  to  gratify 
some  grudge  against  the  plaintiff,  his  master  would  not  be  liable. 
But  there  was  no  evidence  of  that.  In  my  view  the  potman's  act 
amounted  to  nothing  more  than  a  foolish  and  wanton  act  done 
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in  neglect  of  his  duty  to  keep  the  dog  Baf e ;  and  if  that  is  the 
right  view,  the  defendant  would  be  responsible.  But  the  ques- 
tion is  one  of  fact,  which  ought  to  have  been  left  to  the  jury." 
I  entirely  adopt  that  view,  and  that,  no  doubt,  is  in  itself  a 
sufficient  reason  for  affirming  the  decision  of  the  court  below, 
but  as  a  matter  of  wider  interest  has  been  raised,  and  as  it  has 
been  dealt  with  by  both  Channell  and  Sutton,  JJ.,  I  think  it 
right  to  state,  shortly,  my  view  on  the  point.  If  a  man  keeps 
an  animal  whose  nature  is  ferocious,  or  an  animal  of  a  class 
not  generally  ferocious,  but  which  is  known  to  the  owner  to  be 
dangerous,  is  the  owner  of  that  animal  liable  only  if  he  neglects 
his  duty  of  keeping  it  safe  or  is  negligent  in  the  discharge  of 
that  duty,  or  is  he  bound  to  keep  it  secure  at  his  peril  ?  In  my 
opinion  the  latter  is  the  correct  proposition  of  law,  and  I  think 
that  it  is  not  open  to  the  court  to  decide  the  other  way.  In 
1846,  in  May  v.  Burdett,  9  Q.  B.  101,  111,  112,  16  L.  J.  Q.  B. 
N.  S.  64, 10  Jur.  692,  3  Eng.  EuL  Cas.  108,  [829]  the  law  was 
laid  down  by  the  Court  of  Queen's  Bench  in  the  case  of  a 
monkey.  The  action  was  brought  by  a  man  and  his  wife  to  re- 
cover damages  for  a  bite  to  the  female  plaintiff,  and  the  declara- 
tion stated  that  the  defendant  wrongfully  kept  a  monkey,  well 
knowing  that  it  was  of  a  mischievous  and  ferocious  nature  and 
used  and  accustomed  to  attack  and  bite  mankind,  and  that  it  was 
dangerous  to  allow  it  to  be  at  large,  and  that  the  monkey,  whilst 
the  defendant  kept  the  same  as  aforesaid,  did  attack,  bite,  and 
injure  the  female  plaintiff.  The  case  was  elaborately  argued. 
Lord  Denman,  C.J.,  delivering  the  judgment  of  the  court,  said 
9  Q.  B.  101  at  p.  110 :  "A  great  many  cases  and  precedents  were 
cited  upon  the  argument ;  and  the  conclusion  to  be  drawn  from 
them  appears  to  us  to  be  that  the  declaration  is  good  upon  the 
face  of  it ;  and  that  whoever  keeps  an  animal  accustomed  to  at- 
tack and  bite  mankind,  with  knowledge  that  it  is  so  accustomed, 
is  prima  facie  liable  in  an  action  on  the  case  at  the  suit  of  any 
person  attacked  and  injured  by  the  animal,  without  any  aver- 
ment of  negligence  or  default  in  the  securing  or  taking  care  of 
it  The  gist  of  the  action  is  the  keeping  the  animal  after  knowl- 
edge of  its  mischievous  propensities."  And  again,  at  the  end  of 
his  judgment,  after  referring  to  a  passage  in  Hale's  Pleas  of  the 
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Crown,  vol.  1,  p.  430b,  he  sets:  "It  was  said,  indeed,  farther, 
on  the  part  of  the  defendant,  that,  the  monkey  being  an  animal 
fercB  natures,  he  would  not  be  answerable  for  injuries  committed 
by  it,  if  it  escaped  and  went  at  large  without  any  default  on 
the  part  of  the  defendant,  during  the  time  it  had  so  escaped  and 
was  at  large,  because  at  that  time  it  would  not  be  in  his  keeping 
nor  under  his  control:  but  we  cannot  allow  any  weight  to 
this  objection ;  for,  in  the  the  first  place,  there  is  no  statement 
in  the  declaration  that  the  monkey  had  escaped,  and  it  is  ex- 
pressly averred  that  the  injury  occurred  whilst  the  defendant 
kept  it  We  are  besides  of  opinion,  as  already  stated,  that  the 
defendant,  if  he  would  keep  it,  was  bound  to  keep  it  secure  at  all 
events."  The  next  case  in  point  of  time  was  Jackson  v.  Smith- 
son  (1846)  15  L.  J.  Exch.  N.  S.  311,  which  raised  the  point 
in  a  very  neat  form.  The  action  was  brought  by  a  husband  and 
wife  for  injury  to  the  wife,  and  the  declaration  alleged  that  the 
defendant  did  wrongfully  and  [830]  injuriously  keep  a  certain 
ram,  he  (the  defendant)  well  knowing  that  the  said  ram  then 
was  and  continued  to  be  prone  and  used  and  accustomed  to 
attack,  butt,  and  injure  mankind.  There  was  no  allegation  of 
negligence,  no  allegation  beyond  this  that  the  defendant  knew 
that  the  ram  was  prone  and  used  and  accustomed  to  attack  and 
injure  mankind,  and  that  he  wrongfully  kept  it  Judgment 
was  given  in  favor  of  the  plaintiff  at  the  assizes,  and  a  rule 
niei  was  obtained  to  arrest  the  judgment  on  the  ground  that 
the  declaration  was  bad  for  omitting  to  aver  that  the  defend- 
ant negligently  kept  the  ram.  The  matter  came  before  the 
Court  of  Exchequer,  consisting  of  Pollock,  C.B.,  and  Alderson 
and  Piatt,  BB.  Pollock,  C.B,  said :  "The  case  of  May  v.  Bur- 
dett,  supra,  in  the  Queen's  Bench,  is  decisive,  and  we  must  leave 
the  parties  to  go  to  a  court  of  error,  if  they  think  that  they  have 
any  ground  for  reversing  our  judgment,  by  which  this  rule  is 
discharged."  Alderson,  B.,  said:  "I  am  of  the  same  opinion, 
and  think  that  we  are  bound  by  that  case.  I  can  see  no  distinc- 
tion between  the  case  of  an  animal  which  breaks  through  the 
tameness  of  its  nature,  and  is  known  to  be  fierce,  and  one  that 
is  fercB  natures."  Piatt,  B.,  said :  "ISo  doubt  a  man  has  a  right 
to  keep  an  animal  which  is  fens  natures,  and  no  one  has  a  right 
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to  interfere  with  him  in  doing  bo,  until  some  mischief  happens ; 
but  as  aoon  as  it  has  done  an  injury,  then  the  keeping  it 
becomes,  as  regards  that  person,  an  act  for  which  he  is  respon- 
sible." The  matter  came  up  again,  not  directly,  but  in  a  shape 
which  led  to  some  observations  by  the  court,  in  Nichols  v.  Mars- 
land  (1875)  L.  R.  10  Ex.  255,  2  Ex.  D.  1,  46  L.  J.  Exeh.  N. 
&  174,  35  L.  T.  N.  S.  725,  25  Week.  Rep.  173,  1  Eng.  Rul. 
Cas.  262.  It  was  held  there  that  a  man  who  stores  water  on  his 
own  land,  and  uses  all  reasonable  care  to  keep  it  safely  there, 
is  not  liable  to  an  action  for  an  escape  of  the  water  which  injures 
his  neighbor  if  the  escape  be  caused  by  an  agent  beyond  his 
control.  The  judgment  of  the  court  in  that  case,  which  con- 
sisted of  Kelly,  G.B.,  and  Bramwell  and  Cleasby,  BB.,  was  de- 
livered by  Bramwell,  B.,  and  tbe  whole  reasoning  of  the  judg- 
ment seems  so  apt  that  I  think  I  ought  to  refer  to  it  in  some 
detail.  He  says:  "What  has  the  defendant  done  wrong?  What 
right  of  the  plaintiff  has  she  infringed  ?  She  has  done  nothing 
wrong,  she  has  infringed  no  right.  It  is  not  the  defendant  who 
let  loose  the  [831]  water  and  sent  it  to  destroy  the  bridges.  She 
did  indeed  store  it,  and  store  it  in  such  quantities  that,  if  it  was 
let  loose,  it  would  do,  as  it  did,  mischief.  But  suppose  a  stran- 
ger let  it  loose,  would  the  defendant  be  liable  2  If  so,  then,  if 
a  mischievous  boy  bored  a  hole  in  a  cistern  in  any  London 
house,  and  the  water  did  mischief  to  a  neighbor,  the  occupier 
of  the  house  would  be  liable.  That  cannot  be."  Then,  after 
saying  that  for  such  a  question  there  was  no  difference  between 
a  reservoir  and  a  stack  of  chimneys,  he  continued :  "The  water 
is  no  more  a  wild  or  savage  animal  than  the  bricks  while  at  rest, 
nor  more  so  when  in  motion."  And  later  in  his  judgment  he 
says  (1875)  L.  R.  10  Ex.  255:  "This  case  differs  wholly  from 
Fletcher  v.  Rylands.  There  the  defendant  poured  the  water 
into  tbe  plaintiff's  mine.  He  did  not  know  he  was  doing  so; 
but  he  did  it  as  much  as  though  he  had  poured  it  into  an  open 
channel  which  led  to  the  mine  without  his  knowing  it  Here 
tbe  defendant  merely  brought  it  to  a  place  whence  another  agent 
let  it  loose.  I  am  by  no  means  sure  that  the  likeness  of  a  wild 
animal  is  exact  I  am  by  no  means  sure  that,  if  a  man  kept 
a  tiger,  and  lightning  broke  his  chain  and  he  got  loose  and  did 
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mischief,  the  man  who  kept  him  would  not  be  liable.  But  this 
case,  and  the  case  I  put  of  the  chimneys,  are  not  cases  of  keep- 
ing a  dangerous  beast  for  amusement,  but  of  a  reasonable  use 
of  property  in  a  way  beneficial  to  the  community.  I  think  this 
analogy  has  made  some  of  the  difficulty  in  this  case."  That  case 
came  before  the  Court  of  Appeal  (1876)  2  Ex.  D.  1,  where  Mel- 
lish,  L.  J.,  delivering  the  judgment  of  the  court,  says:  "The 
ordinary  rule  of  law  is  that,  when  the  law  creates  a  duty  and  the 
party  is  disabled  from  performing  it  without  any  fault  of  his 
own,  by  the  act  of  God,  or  the  King's  enemies,  the  law  will 
excuse  him;  but  when  a  party  by  his  own  contract  creates  a 
duty,  be  ib  bound  to  make  it  good  notwithstanding  any  accident 
by  inevitable  necessity.  We  can  see  no  good  reason  why  that 
rule  should  not  be  applied  to  the  case  before  ub.  The  duty  of 
keeping  the  water  in  and  preventing  its  escape  is  a  duty  imposed 
by  the  law,  and  not  one  created  by  contract  If,  indeed,  the 
making  a  reservoir  was  a  wrongful  act  in  itself,  it  might  be  right 
[832]  to  hold  that  a  person  could  not  escape  from  the  conse- 
quences of  his  own  wrongful  act."  If  it  be  true,  as  I  think  it 
is,  that  it  is  a  wrongful  act  for  a  person  to  keep  an  animal  which 
he  knows  to  be  dangerous,  that  is  an  authority,  not  merely  of 
the  Court  of  Exchequer,  but  also  of  the  Court  of  Appeal,  that 
the  person  so  keeping  it  is  liable  for  the  consequences  of  his 
wrongful  act,  even  though  the  immediate  cause  of  damage  is 
the  act  of  a  third  party.  The  case  of  Filburn  v.  People's  Pal- 
ace and  Aquarium  Co.  (1890)  25  Q.  B.  D.  268,  59  L.  J.  Q.  B. 
N.  S.  471,  38  Week.  Rep.  706,  55  J.  P.  181,  is  also  a  strong 
authority  for  the  same  proposition.  In  that  case  the  action 
was  brought  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  by  his  being  attacked  by  an  elephant  which  was  the 
property  of  the  defendants  and  was  being  exhibited  by  them. 
The  defendants  did  not  know  the  elephant  to  be  dangerous,  but 
they  were  nevertheless  held  liable  because  the  elephant  was  of  a 
class  of  animals  which  were  dangerous  by  nature.  Lord  Esher 
said  in  his  judgment  in  that  case  that  the  law  recognized  two 
distinct  classes  of  animals,  animals  which  were  dangerous  by 
nature  and  animals  which  were  generally  not  dangerous;  but 
where  animals  of  the  latter  class  were  dangerous  to  the  owner's 
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knowledge,  he  put  them  into  the  same  class  as  animals  which 
were  dangerous  by  nature.  Then,  after  referring  to  certain 
descriptions  of  animals  which  were  not  dangerous,  he  continued : 
"Unless  an  animal  is  brought  within  one  of  these  two  descrip- 
tions,— that  is,  unless  it  is  shown  to  be  either  harmless  by  its 
very  nature,  or  to  belong  to  a  class  that  has  become  so  by  what 
may  be  called  cultivation, — it  falls  within  the  class  of  animals 
as  to  which  the  rule  is,  that  a  man  who  keeps  one  must  take  the 
responsibility  of  keeping  it  safe.  It  cannot  possibly  be  said  that 
an  elephant  comes  within  the  class  of  animals  known  to  be  barm- 
less  by  nature,  or  within  that  shown  by  experience  to  be  harmless 
in  this  country,  and  consequently  it  falls  within  the  class  of 
animals  that  a  man  keeps  at  his  peril,  and  which  he  must  prevent 
from  doing  injury  under  any  circumstances,  unless  the  person 
to  whom  the  injury  is  done  brings  it  on  himself."  On  these 
authorities,  and  in  accordance  with  what  in  my  judgment  is 
settled  law,  I  think  that  the  matter  ought  to  go  down  for  a  new 
trial,  not  merely  on  the  [833]  ground  stated  by  Channel!,  J., 
though  I  agree  that  is  sufficient,  but  also  on  the  ground  as  to 
which  he  expressed  some  doubt,  but  on  which  Sutton,  J.,  appears 
to  have  based  his  decision. 

Farwell,  L.J'. :  I  agree.  I  take  tbe  same  view  as  Channell, 
J.,  did  as  regards  the  potman's  authority,  but  I  do  not  agree  with 
him  in  thinking  that  the  liability  of  the  keeper  of  a  savage  ani- 
mal does  not  extend  to  damage  directly  brought  about  by  the 
intervening  voluntary  act  of  a  third  parly.  Sutton,  J.,  also  did 
not  agree  with  him,  because  he  bases  his  judgment  upon  May  v. 
Burdett  (1846)  9  Q.  B.  101,  16  L.  J.  Q.  B.  N.  S.  64,  10  Jur. 
692,  3  Eng.  Bui.  Cas.  108.  The  cases,  in  my  opinion,  establish 
that  the  law  recognizes  two  classes  of  animals, — animals  ferai 
natural  and  animals  mansuetcB  naturae.  Any  animal  of  the  lat- 
ter class  when  known  to  its  owner  to  be  dangerous  falls  within 
the  former  class,  and  anyone  who  keeps  an  animal  of  that  nature 
does  a  wrongful  act  and  is  liable  for  the  consequences  under 
whatever  circumstances  arising,  except  where  the  plaintiff  by  his 
own  conduct  has  brought  the  injury  upon  himself.  That  is 
laid  down  in  Jackson  v.  Smithson  (1846)  15  L.  J.  Exch.  N.  S. 
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311.  The  exact  point  of  that  decision  was  that  an  action  for 
injury  caused  by  a  ram  known  to  its  owner  to  be  dangerous 
would  lie  without  any  averment  of  negligence,  because  the 
wrongful  act  was  keeping  a  savage  beast  The  same  principle 
was  laid  down  by  Lord  Denman  in  May  v.  Burdeit,  supra. 
Lord  Denman  in  his  judgment  refers  with  approval  to  a  pas- 
sage in  Hale's  Pleas  of  the  Crown,  vol.  1,  p.  430b,  which  con- 
cludes as  follows:  "And  therefore  in  case  of  such  a  wild  beast, 
or  in  case  of  a  bull  or  cow,  that  doth  damage,  where  the  owner 
knows  of  it,  he  must  at  his  peril  keep  him  safe  from  doing 
hurt,  for  though  he  use  his  diligence  to  keep  him  up,  if  he 
escape  and  do  harm,  the  owner  is  liable  to  answer  damages." 
It  appears  to  me  to  be  absolutely  immaterial  if  the  keeper  of 
a  dangerous  animal  keeps  it  at  his  own  peril  in  all  circumstances 
whether  the  injury  arises  from  the  actual  negligence  of  the 
owner  or  from  the  act  of  a  third  person.  The  wrong  is  in  keep- 
ing the  fierce  beast,  and  the  person  who  keeps  it  is  prima  facie 
responsible  for  the  injury  arising  from  his  wrongful  act,  and 
such  prima  facie  responsibility  can  be  got  rid  of  only  in  the 
manner  pointed  out  by  Blackburn,  J.,  [834]  namely,  by  show- 
ing that  the  escape  was  due  to  the  plaintiff's  own  default,  or  per- 
haps was  caused  by  vis  major  or  the  act  of  God.  The  wrongful 
act  of  a  third  person  is  no  defense. 

Kennedy,  L.  J. :  This  case,  I  agree,  should  go  down  for  a 
new  trial.  But  I  desire  to  a/Id,  in  regard  to  certain  other  points 
which  have  been  dealt  with  both  here  and  in  the  court  below, 
that,  as  at  present  advised,  I  agree  with  the  view  of  Channell, 
J.,  which  I  think  is  in  accordance  with  the  authorities.  There 
is  no  doubt  that  the  keeper  of  a  ferocious  dog,  if  be  knows  it  to 
be  ferocious,  is  in  exactly  the  same  category  as  the  keeper  of  a 
naturally  wild  animal.  That  appears  from  the  judgment  of 
Bowen,  L.J.,  in  FUburn  v.  People's  Palace  and  Aquarium  Co. 
(1880)  25  Q.  B.  D.  258.  He  says:  "If  from  the  experience 
of  mankind  a  particular  class  of  animals  ia  dangerous,  though 
individuals  may  be  tamed,  a  person  who  keeps  one  of  the  class 
takes  the  risk  of  any  damage  it  may  do.  If,  on  the  other  hand, 
the  animal  kept  belongs  to  a  class  which,  according  to  the  experi- 
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ence  of  mankind,  is  not  dangerous,  and  not  likely  to  do  mis- 
chief, and  if  the  class  is  dealt  with  by  mankind  on  that  footing, 
a  person  may  safely  keep  such  an  animal,  unless  he  knows  that 
the  particular  animal  he  keeps  is  likely  to  do  mischief."  I  in- 
fer from  that  that  a  dog  known  by  its  owner  to  be  dangerous  is 
exactly  in  the  same  position  as  an  animal  ferae  natures.  But 
there  is  nothing  culpable  or  wrong  in  keeping  an  animal  feres 
natura.  That  appears  from  Jackson  v.  Smithson  (1846)  15  L. 
J.  Exch.  N.  S.  311.  Piatt,  B.,  there  says :  "No  doubt  a  man 
has  a  right  to  keep  an  animal  which  is  fera  natures,  and  no  one 
has  a  right  to  interfere  with  him  until  some  mischief  happens." 
But  then  it  is  said  that  directly  the  animal  does  do  mischief  the 
person  wbo  keeps  him  is  liable,  and  I  do  not  doubt  that  that  is 
true  in  this  sense,  that  it  does  not  lie  on  the  injured  party  to 
allege  and  prove  affirmatively  any  want  of  care  on  the  part  of 
the  keeper.  The  gist  of  the  action  is  the  scienter,  and  in  Jack- 
ton  v.  Smithson,  supra,  it  was  held  a  good  declaration  that  an 
animal  known  by  the  defendant  to  be  ferocious  was  kept  by  him 
and  did  damage.  The  same  thing  was  decided  in  May  v.  Bur- 
dett  (1846)  9  Q.  B.  101,  16  L.  J.  Q.  B.  K.  S.  64,  10  Jur.  692, 
3  Eng.  Rul.  Cas.  10S.  There  also  the  [835]  declaration  was 
held  good  although  there  was  no  allegation  of  negligence.  But 
the  very  language  of  Lord  Denman,  which  has  been  referred  to 
by  the  Master  of  the  Rolls,  appears  to  me  to  be  in  favor  of  the 
view  of  the  law  expressed  by  my  brother  Channell,  because  he 
(Lord  Denman)  states  the  result  of  the  authorities  to  be  "that 
whoever  keeps  an  animal  accustomed  to  attack  and  bite  man- 
kind, with  knowledge  that  it  is  so  accustomed,  is  prima  facie 
liable  in  an  action  on  the  case  at  the  suit  of  any  person  attacked 
and  injured  by  the  animal  without  any  averment  of  negligence 
or  default  in  the  securing,  or  taking  care  of  it"  The  very  in- 
troduction of  the  term  "prima  facie"  shows  that,  in  the  opin- 
ion of  Lord  Denman,  there  may  be  an  answer  to  the  action; 
that  the  keeping  of  such  an  animal  with  knowledge  of  its  pro- 
pensities is  not  conclusive,  although  the  keeper  is  prima  facie 
liable.  Those  words  could  not,  in  my  opinion,  be  properly 
used  if  the  view  is  correct  that  whatever  happens  the  owner  is 
liable,  if,  for  example,  to  use  Channell,  J.'s  illustration,  the 
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animal  was  set  on  by  a  thief  to  bite  a  policeman  who  was  fol- 
lowing him.  That  being  bo,  upon  the  whole,  as  at  present 
advised,  I  am  inclined  to  agree  with  my  brother  Channell  in 
declining  to  accept  the  view  intimated  by  Bramwell,  B.,  in 
Nichols  v.  Marsland  (1875)  L.  R.  10  Ex.  255,  2  Ex.  D.  146, 
L.  J.  Exch.  N.  S.  174,  55  L.  T.  N.  S.  725,  25  Week.  Hep. 
173,  1  Eng.  Knl.  Cas.  262,  that  the  liability  of  the  keeper  of  a 
savage  animal  extends  to  damage  directly  brought  about  through 
the  intervening  voluntary  act  of  a  third  person.  I  may  observe 
that  Bramwell,  B.'s,  view  is  indeed  put  by  Channell,  J.,  a  little 
more  strongly  than  the  words  actually  used  by  the  learned  baron 
seem  to  warrant,  because  all  that  he  said  was,  "I  am  by  no  means 
sure,"  etc.  Whatever  may  be  the  value  of  that  dictum,  I  desire 
to  say  that,  if  authority  be  referred  to,  we  have  the  authority  of 
Blackburn,  J.,  delivering  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  in  Fletcher  v.  liylands  (1866)  L.  R  1  Ex. 
265,  12  Jut.  N.  S.  603,  14  Week.  Kep.  799,  for  saying  that, 
whatever  a  man  keeps  which  is  likely  to  do  mischief,  he  is  sub- 
ject to  an  equal  degree  of  liability,  and  that  judgment  was  ex- 
pressly referred  to  and  approved  by  Lord  Cairns  in  the  House 
of  Lords  (1868)  L.  R  3  H.  I.  339,  340,  37  L.  J.  Exch.  N.  S. 
161,  19  L.  T.  N.  S.  220,  6  Jfor.  Min.  Kep  129,  1  Eng.  Kul. 
Cas.  235.  Blackburn,  J.,  says  (I  am  reading  from  the  extract 
in  1-ord  Cairns'  judgment  in  the  House  of  Lords) :  "We  think 
that  the  true  [836]  rule  of  law  is,  that  the  person  who,  for  his 
own  purposes,  brings  on  his  land  and  collects  and  keeps  there 
anything  likely  to  do  mischief  if  it  escapes,  must  keep  it  in  at 
his  peril ;  and  if  he  does  not  do  so,  is  prima  facie  answerable  for 
all  the  damage  which  is  the  natural  consequence  of  its  escape." 
That  does  not  mean  that  the  owner  is  liable  in  all  cases,  for  he 
proceeds  to  mention  two  cases  in  which  the  owner  might  not  be 
liable.  "He  can  excuse  himself  by  showing  that  the  escape  was 
owing  to  the  plaintiffs  default;  or,  perhaps,  that  the  escape  was 
the  consequence  of  vis  major,  or  the  act  of  God."  Then  later 
on  in  his  judgment  he  shows  that  no  distinction  can  be  drawn 
between  the  various  classes  of  things  which  may  cause  mischief 
if  allowed  to  escape.     After  giving  several  instances  in  which 
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a  man  would  be  responsible  for  bringing  a  dangerous  tbing  on 
his  property  in  the  event  of  its  escape,  he  goes  on:  "But  for  his 
action  in  bringing  it  there  no  mischief  could  have  accrued,  and 
it  seems  but  just  that  he  should  at  his  peril  keep  it  there,  so 
that  no  mischief  may  accrue,  or  answer  for  the  natural  and 
anticipated  consequence.  And  upon  authority  this,  we  think,  is 
established  to  be  the  law,  whether  the  things  so,  brought  be 
beasts,  or  water,  or  filth,  or  stenches."  Then  Lord  Cairns  adds, 
"My  Lords,  in  that  opinion  I  must  say  I  entirely  concur." 
Therefore  be  fully  indorses  the  opinion  of  Blackburn,  J.,  that 
a  wild  beast  is  to  be  regarded  in  the  same  light  as  anything  else 
which  may  do  harm  if  allowed  to  escape.  If  so,  it  appears  to 
me  to  follow  that  the  view  rather  doubtfully  expressed  by  Bram- 
well,  B.,  cannot  be  law.  Granted  that  it  is  not  unlawful  for  a 
man  to  keep  an  animal  fera  natures,  but,  if  it  injures  his  neigh- 
bour, the  keeper  of  the  animal  is  prima  facie  liable  for  the  result, 
the  question  here  is  whether  the  intervening  criminal  act  of  a 
third  person  is  one  of  those  things  which,  if  proved  by  the  de- 
fendant to  have  been  the  direct  cause  of  the  injury,  would 
absolve  the  owner  from  his  prima  facie  liability.  The  inclina- 
tion of  my  own  opinion  is  that  it  would.  It  is  not  necessary  to 
decide  the  point  in  this  case,  but  speaking  for  myself,  with  great 
deference  to  the  other  members  of  the  court,  I  should  have 
thought  that  not  only  on  grounds  of  justice,  but  according  to  the 
law  as  stated  by  Lord  Denman  and  Blackburn,  X,  if  it  could 
be  shown  that  it  [837]  was  the  criminal  act  of  a  third  party 
which  made  the  animal  dangerous,  and  the  injury  to  the  plain- 
tiff was  die  direct  result  of  that  act,  the  keeper  of  the  animal 
would  have  a  good  defense  to  an  action  such  as  the  present. 

Appeal  dismissed. 

Solicitors:  PhSbriek  &  Co.;  H.  F.  Strouti. 
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Note. — Liability  of  keeper  of  animal  known  to  be  dangerous  aa 
affected  by  absence  of  negligence  on  his  part. 

I.  Introduction,  14. 
II.  Nature  of  delict. 

a.  In  general,  16. 

b.  Necessity  of  alleging  or  proving  negligence  in  mode  of 

keeping,  21. 

c.  Due  care  in  restraint  as  a  defense,  22. 
III.  Duty  to  persons  coming  upon  owner's  premises. 

a.  In  general,  27. 

b.  Trespassers,  28. 

IV.  Keeping  of  animal  as  proximate  cause  of  injury. 

a.  In  general,  29. 

b.  Where  plaintiff's  conduct  contributes  to  injury,  30. 

c.  Where  act  of  third  person  contributes  to  injury,  33. 

7.  Introduction. 

The  question  whether  one  who  keeps  an  animal  known  to  be 
dangerous  is  liable  for  injuries  inflicted  by  it,  irrespective  of  any 
negligence  on  his  part,  is  one  upon  which  the  courts  of  this  country 
are  in  conflict.  Judicial  minds  have  found  it  illogical  to  hold  that 
while  a  man  may  lawfully  keep  a  wild  animal,  or  a  domestic  animal 
known  to  be  vicious,  he  is  to  be  held  to  any  higher  degree  of  liability 
than  may  arise  from  the  duty  to  take  that  superior  caution  to  pre- 
vent mischief  which  their  propensities  justly  demand.  (See  Cooley, 
Torts,  3d  ed.  pp.  706,  707,  note;  also  decisions  set  forth  elsewhere  in 
this  note.)  The  only  satisfactory  answer  which  can  be  made  to 
this  is  that  the  law  is  not  always  logical ;  and  that  cases  are  more 
than  apt  to  be  decided  with  a  view  to  the  interests  of  that  great 
unnamed  party  to  every  suit,  society  in  general,  rather  than  with 
regard  to  those  of  the  individual  litigants, 

"The  negligence,"  said  Lord  Denman,  in  May  v.  Burdett  (1846) 
9  Q.  B.  101,  16  L.  J.  Q.  B.  N.  S.  64,  10  Jur.  692,  3  Eng.  Bui.  Cas. 
108,  "is  in  keeping  such  an  animal  after  notice."  If  this  is  admit- 
ted, it  necessarily  follows  that,  the  negligence  not  being  in  the  mode 
of  keeping,  proof  of  due  care  in  keeping  is  no  defense.  But  in  those 
jurisdictions  which  have  gone  only  so  far  as  to  hold  that  no  alle- 
gation of  negligence  is  necessary,  or  that  proof  of  want  of  due  care 
forms  no  part  of  the  plaintiff's  case,  such  a  conclusion  is  not  a  neces- 
sary consequence. 

But  even  if  the  act  of  negligence  consists  in  the  fact,  and  not  the 
mode,  of  keeping,  it  is  not  actionable  negligence  unless  it  may  be 
considered  the  proximate  cause  of  the  injury;  and  whether  the  keep- 
ing of  a  dangerous  animal  may  be  regarded  as  the  proximate  cause 
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of  an  injury  inflicted  by  it,  notwithstanding  some  intervening 
agency,  such  as  the  act  of  the  injured  person  himself,  or  of  a  third 
pereon,  is  obviously  one  of  those  questions  in  which  there  is  room 
for  a  latitude  of  opinion,  so  long  as  the  courts  seek  to  balance,  on  the 
one  side,  the  right  of  a  person  to  own  an  animal  even  though  it  may 
be  dangerous,  and,  on  the  other  side,  the  common  welfare.  One  is 
simply  brought  to  admit  that  the  juristic  philosopher  may  be  right 
in  his  deduction  that  public  policy  is  the  foundation  of  all  law. 
Thus  "the  safety  of  the  King's  subjects"  seems  to  have  induced  the 
court  in  Smith  v.  Pelah  (1747)  2  Strange,  1264,  to  hold  in  effect 
that  the  act  of  the  person  injured  was  not  to  be  considered  the 
proximate  cause  of  the  injury  to  one  who  was  bitten  through  tread- 
ing on  the  toes  of  a  dog  known  by  its  owner  to  be  used  to  bite,  "for 
it  was  owing  to  his  not  hanging  the  dog  on  the  first,  notice."  Al- 
though the  particular  conclusion  reached  in  this  case  has  been  re- 
pudiated, the  beam  of  the  judicial  balance  having  since  inclined  the 
other  way,  it  serves  to  show  the  unwillingness  of  the  courts  to  limit 
the  responsibility  of  anyone  maintaining  a  dangerous  agency  by  con- 
fining the  operation  of  such  maintenance  as  the  proximate  cause  of 
an  injury  suffered  by  another.  This  finds  further  illustration  in  the 
dictum  of  Baron  Bramwell,  in  Nichols  v.  Marsland  (1875)  L.  B.  10 
Exch.  255 :  "I  am  by  no  means  sure  that  if  a  man  keep  a  tiger, 
and  lightning  break  his  chain,  and  he  got  loose  and  did  mischief, 
the  man  who  kept  him  would  not  be  liable." 

So,  also,  in  Bakeh  v.  Snell,  the  majority  of  the  court  held  in 
effect  that  the  intervening  voluntary  act  of  a  third  person  did  not 
prevent  the  keeping  of  a  dangerous  animal  from  being  the  proximate 
cause  of  the  injury,  though  the  authorities  cited  by  them  to  the  ef- 
fect that  the  keeping  of  an  animal  known  to  be  dangerous  is  negli- 
gence per  se  evidently  do  not  render  such  holding  necessary.  The 
more  logical  view  of  such  authorities  is  that  taken  in  the  dissenting 
opinion  of  Kennedy,  J.,  which  gives  them  their  true  weight. 

From  what  has  been  said  it  will  be  perceived  that  the  differences 
of  opinion  upon  the  subject  under  discussion  are  irreconcilable  and 
fundamental.  The  situation  may  be  summed  up  by  saying  that 
while  it  is  well  settled  that  neither  allegation  nor  proof  of  negli- 
gence on  the  part  of  defendant  is  necessary  to  the  plaintiffs  case, 
there  is  a  conflict  of  opinion  as  to  whether  the  negligence  lies  in  the 
fact  of  keeping,  or  whether,  in  the  interest  of  public  justice  and  in 
order  to  put  the  burden  of  proof  upon  the  one  in  whose  power  the 
proof  is  more  apt  to  lie,  the  mode  of  keeping  is  presumed  to  have 
been  negligent,  and  so  open  to  rebuttal  by  proof  of  due  care ;  that 
while  responsibility,  where  the  voluntary  act  of  a  third  person  inter- 
venes, is  not  a  necessary  eequence  even  of  the  view  that  negligence 
is  in  the  fact,  and  not  the  mode,  of  keeping.    Bakes  v.  Snrll  ap- 
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pears  to  be  the  only  decision,  pro  or  con,  upon  the  question  whether 
such  an  act  may  be  considered  the  efficient  cause  of  the  injury. 

The  decisions  comprehended  within  the  scope  of  this  note  are  both 
those  involving  injuries  inflicted  by  wild  as  well  as  those  involving 
injuries  by  domestic,  animals;  since  once  the  fact  of  the  viciouaness 
of  a  domestic  animal  and  the  owner's  actual  or  constructive  know- 
ledge thereof  has  been  established,  the  case  is  upon  the  same  basis  as 
oue  relating  to  a  wild  animal, — the  mischievous  propensities  of 
which,  and  the  owner's  knowledge  thereof,  are  presumed. 

The  question  under  discussion  is,  of  course,  not  involved  in  cases 
where  the  injury  is  inflicted  by  an  animal  while  trespassing;  the 
trespass  in  such  case  being  the  gist  of  the  action,  and  the  injury 
inflicted  being  alleged  and  recovered  upon  as  aggravation.  See 
Dolph  v.  Ferris  (1844)  7  Watts  &  S.  361',  43  Am.  Dec.  246;  Beckett 
v.  Beckett  (1871)  48  Mo.  396. 

Nor  does  the  question  under  discussion  in  this  note  require  the 
inclusion  of  cases  where  negligence  in  the  mode  of  keeping  an 
animal  is  the  basis  of  the  action,  as  by  keeping  a  dog  known  to 
be  vicious  in  a  place  where  he  may  bite  unsuspecting  passers-by. 

Nor  does  the  question  of  care,  or  want  of  care  in  restraint,  arise 
where  the  action  is  brought  under  a  statute  imposing  upon  dog 
owners  liability  for  personal  injuries  inflicted  by  their  dogs,  as  in 
Woolf  v.  Chalker  (1862)  31  Conn.  121,  81  Am.  Dec.  175;  Carroll 
v.  Marcoux  (1903)  98  Me.  259,  56  Ati.  848;  Fye  v.  Chapin  (1899) 
121  Mich.  675,  80  N.  W.  797;  ChicTcering  v.  Lord  (1894)  67  N.  H. 
555,  32  Atl.  773. 

Although  the  statutory  liability  of  owners  of  animals  is  not  with- 
in the  scope  of  this  note,  it  may  he  stated  in  passing  that  it  has  been 
held  that  an  animal  which  escapes  from  the  inclosure  in  which  it  is 
confined,  without  negligence  on  the  part  of  the  owner,  is  not  "at 
large"  within  the  meaning  of  the  statute  imposing  upon  the  owners 
of  animals  liability  for  all  damage  sustained  by  their  running  at 
large.  See  Briscoe  v.  Alfrey  (1895)  61  Ark.  196,  30  L.R.A.  602, 
54  Am.  St  Hep.  203,  32  S.  W.  505;  Myers  v.  Lape  (1901)  101  111. 
App.  182. 

II.  Xature  of  delict. 


a.  In  general. 

As  stated  in  the  introduction  to  this  note,  there  is  a  difference 
of  opinion  as  to  whether  the  act  of  keeping  a  dangerous  animal 
is  itself  a  delict  from  which  a  conclusive  presumption  of  negligence 
arises,  or  whether  such  act  only  gives  rise  to  a  rebuttable  presump- 
tion of  negligence  in  regard  to  the  restraint  imposed.  While  the 
cases  commonly  state  the  rule  to  be  that  the  negligence  is  in  the 
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keeping  of  snch  an  animal,  or,  as  it  is  more  commonly  put,  that 
the  fact  of  keeping  is  the  gist  of  the  action,  in  relatively  few  of 
them  has  it  been  necessary  to  determine  the  character  of  the  pre- 
sumption arising  therefrom.  For  the  purpose  of  indicating  tiieir 
precise  bearing  upon  this  question,  they  have  been  set  out  so  far  as 
possible  in  such  a  way  as  to  show  the  exact  question  before  the  court 
in  each  instance.  Those  which  hold  that  it  is  not  necessary  either 
to  aver  or  prove  negligence  in  the  mode  of  keeping  a  dangerous 
aninuJ  are  segregated  as  being  inconclusive  upon  the  question  of 
the  probative  force  of  the  presumption.  The  cases  bearing  most 
directly  upon  the  specific  point  will  be  found  under  the  heading, 
"Due  care  in  restraint  as  a  defense,"  infra. 

In  1  Laws  of  England  (Halsbury)  372,  it  is  stated  that  the 
owner  of  a  domestic  animal  is  not,  in  the  absence  of  negligence, 
liable  for  an  act  of  a  vicious  or  mischievous  kind  which  it  is  not 
the  animal's  nature  usually  to  commit,  unless  he  knows  that  the 
animal  has  that  particular  vicious  or  mischievous  propensity;  ^d 
(on  page  374)  that  with  regard  to  MiiTimla  of  a  naturally  savage 
and  irreclaimable  character,  such  as  lions  or  tigers,  though  there 
is  nothing  unlawful  in  keeping  them,  a  man  does  so  at  his  peril, 
and  is  liable  for  any  injury  committed  by  them,  irrespective  of 
negligence  or  knowledge. 

In  Card  v.  Cote  (1848)  5  C.  B.  622,  it  was  held  that  an  allega- 
tion in  the  complaint,  of  a  duty  in  the  defendant  to  use  dne  and 
reasonable  care  and  precaution  in  keeping  a  dog  known  to  be  of  a 
ferocious  and  mischievous  disposition,  was  an  immaterial  allega- 
tion, the  court  saying:  "In  the  present  case  the  wrongful  act  was 
not  negligent  mode  of  keeping  the  dog,  but  in  the  keeping  it  at  all 
knowing  its  ferocious  disposition." 

In  Marlor  v.  Ball  (1900)  16  Times  L.  B.  239,  it  was  conceded 
that  by  law  a  man  who  keeps  a  dangerous  «Tiim«l  must  do  bo  at 
his  peril,  and  that  if  any  damage  results,  then,  apart  from  any 
question  of  negligence,  he  is  liable  for  the  damage, — the  question 
in  the  case  being  whether  the  plaintiff  had  brought  the  injury  on 


So,  in  Wyatt  v.  BoshervUle  Gardens  Co.  (1886)  2  Times  L.  B. 
282,  where  plaintiff,  in  visiting  a  pleasure  garden,  ventured  too 
close  to  the  cage  of  a  bear,  and,  in  consequence,  his  arm  was  badly 
lacerated  by  the  animal,  it  was  held,  as  a  principle  of  law,  that, 
if  a  person  keeps  wild  and  savage  animals,  he  does  so  at  his  own 
risk  and  peril;  and,  if  such  animal  causes  injury  to  anybody,  he 
is  liable  for  the  injuries.  It  is  well  to  note  in  this  case,  however, 
that  Baron  Huddleston,  for  some  reason  not  very  apparent,  thought 
it  better,  in  order  to  prevent  further  litigation,  to  dispose  of  the 
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case  upon  the  facta,  and  hence  left  it  with  the  jury,  to  be  decided 
by  them  upon  the  question  of  negligence. 

In  Lucas  v.  Pettit  (1906)  12  Ont  L.  Eep.  448,  an  action  for  in- 
juries caused  by  bees  which  attacked  plaintiff  while  at  work  on  hiB 
own  lands  and  stung  his  horses  to  death,  it  was  held  that  the  jury 
having  found  that  the  bees  because  of  their  numbers  and  position 
on  the  defendant's  land  were  dangerous  to  the  plaintiff,  and  also 
that  the  defendant  had  reason  so  to  believe,  the  absence  of  any 
specific  act  of  negligence  did  not  relieve  the  defendant  of  liability. 

In  Laverone  v.  Mangianti  (1871)  41  Cat.  138,  10  Am.  Eep.  269, 
in  which  the  question  seems  to  have  been  whether,  in  an  action  for 
injuries  inflicted  by  a  vicious  dog,  it  was  necessary  to  allege  and 
prove  negligence  as  part  of  the  plaintiff's  case,  it  is  said  that  even 
though  a  person  may  lawfully  keep  a  ferocious  dog,  he  keeps  it  at 
his  own  risk,  and  should  bear  the  responsibility  for  any  injury  in- 
flicted by  it  upon  a  person  who  is  free  from  fault. 

In  Gooding  v.  Chutes  Co.  (1909)  155  Cal.  620,  23  L.B.A. (N.S.) 
1071,  102  Pac.  819,  18  A.  &  E.  Ann.  Cas.  671,  it  is  held  that  the 
owner  of  a  camel  which  is  used  for  purposes  of  exhibition,  and 
which  is  known  to  be  vicious,  is  bound  to  keep  it  in  such  manner 
as  will  absolutely  prevent  the  occurrence  of  injury,  through  its 
vicious  acts,  to  servants  whose  duties  require  them  to  be  about  it. 

And  in  Montgomery  v.  Koester  (1883)  35  La.  Ann.  1091,  48 
Am.  Rep.  253,  it  is  said  that  the  rule  at  common  law  is  ancient 
and  well  Bettled  that  one  keeping  a  dangerous  or  mischievous  animal 
with  knowledge  of  its  propensities  "must,  at  his  peril,  keep  him  up 
safe  from  doing  hurt,  for,  though  he  use  his  diligence  to  keep  him 
up,  if  he  escape  and  do  harm  the  owner  is  liable  to  answer  in 
damages;"  and  it  was  held  that  the  owner  of  ferocious  watch  dogs 
which  escaped  from  his  premises  to  the  street  was  liable  for  per- 
sonal injuries  inflicted  by  them  on  a  passer-by,  although  it  was 
not  shown  who  was  to  blame  for  leaving  open  the  gate  through 
which  they  escaped. 

In  Decker  v.  Gammon  (1847)  44  Me.  322,  69  Am.  Dec.  99,  it 
was  said  obiter:  "The  owner  of  wild  beasts,  or  beasts  that  are  in 
their  nature  vicious,  is,  under  all  circumstances,  liable  for  injuries 
done  by  them.  It  is  not  necessary,  in  actions  for  injuries  by  such 
beasts,  to  allege  or  prove  that  the  owner  knew  them  to  be  mis- 
chievous, for  he  is  conclusively  presumed  to  have  such  knowledge; 
or  that  he  was  guilty  of  negligence  in  permitting  them  to  be  at 
large,  for  he  is  bound  to  keep  them  in  at  his  peril." 

In  Speckmann  v,  Kretg  (1899)  78  Mo.  App.  376,  it  was  held 
that  the  gist  of  an  action  for  injury  inflicted  by  a  dog  after  knowl- 
edge of  its  vicious  propensity  had  been  acquired  by  the  owner  is 
not  negligence  in  the  manner  of  keeping  the  dog,  but  the  keeping 
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it  at  all;  and  that  an  instruction  predicating  the  liability  of  the 
owner  on  negligence  in  restraining  the  animal  was  properly  refused. 

An  instruction  imposing  upon  the  defendant  a  higher  degree 
of  care  than  that  dictated  by  ordinary  prudence  in  conducting  an 
animal  through  the  streets  is  not  erroneous.  O'Neill  v.  Blase 
(1902)  94  Mo.  App.  648,  68  S.  W.  764. 

In  Scribner  v.  Eelley  (1862)  38  Barb.  14,  an  action  for  injury 
resulting  from  the  frightening  of  plaintiffs  horse  by  an  elephant 
passing  along  the  highway,  it  was  said,  obiter,  that  the  liability  of 
the  owner  or  keeper  of  an  animal  of  any  description,  for  an  injury 
committed  by  such  animal,  is  founded  upon  negligence,  actual  or 
presumed;  that,  where  the  vicious  propensities  of  the  animal  are 
known,  the  owner  or  keeper  is  required  to  exercise  such  a  degree 
of  care  in  regard  to  them  as  will  absolutely  prevent  the  occurrence 
of  an  injury  to  others  through  such  vicious  acts  of  the  animal  as 
he  is  naturally  inclined  to  commit;  and  that,  under  such  circum- 
stances, the  occurrence  of  the  act  producing  the  injury  affords 
sufficient  evidence  that  the  owner  or  keeper  has  not  exercised  the 
degree  of  care  required  of  him,  and  his  failure  to  do  so  is  negligence. 

In  Molloy  v.  Starin  (1908)  191  N.  T.  81,  16  L.B.A.(N.S.)  445, 
83  N.  E.  588,  14  A.  &  E.  Ann.  Cas.  57,  the  court  in  holding  a 
common  carrier  not  to  be  within  the  rule  which  imposes  upon  the 
keeper  of  a  dangerous  animal  the  duty  of  keeping  it  safely  at  his 
peril,  said :  "This  rule  of  liability,  I  apprehend,  is  predicated  upon 
the  wrongful  and  unjustifiable  conduct  of  the  owner  in  keeping  an 
animal  of  a  vicious,  and  therefore  dangerous,  nature.  If  it  is  not 
securely  confined,  it  is  plainly  a  public  nuisance,  and  security  must 
be  assured  under  all  circumstances.  The  gravamen  of  the  action 
in  such  case  is  the  keeping  of  the  animal,  with  knowledge  of  its 
propensities;  and,  if  it  does  some  mischief,  negligence  is  not, 
strictly  speaking,  an  element  of  the  owner's  liability.  There  is, 
perhaps,  a  presumption  juris  et  de  jure  of  negligence  based  upon 
the  keeping,  and  in  that  sense  only  an  action  would  rest  upon  negli- 
gence. Card  v.  Case  (1848)  5  C.  B.  622.  The  liability  of  an  own- 
er is  absolute,  and  he  is  bound  to  keep  the  animal  secure,  or  he 
must  suffer  the  penally  for  his  failure  to  do  bo,  in  making  com- 
pensation for  the  mischief  done." 

One  who  keeps  a  ferocious  dog,  with  knowledge  of  its  propensi- 
ties, is  bound  to  keep  it  secure  at  hie  peril,  and  if  the  dog  does 
mischief,  negligence  is  to  be  presumed.  Boler  v.  Sorgenfrei  (1904) 
86  N.  T.  Supp.  180. 

In  Triolo  v.  Foster  (1900)  —  Tex.  Civ.  App.  — ,  57  S.  W.  698, 
it  was  held  that  a  charge  making  the  owner  of  a  dog  which  he 
knew  to  be  vicious  liable  for  actual  damages,  without  regard  to 
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whether  or  not  he  exercised  care  in  keeping  and  restraining  the 
animal,  directly  expressed  the  rule  applicable  in  such  cases. 

There  are  several  cases  which  state  that  the  question  of  negligence 
in  the  mode  of  restraint  is  immaterial,  in  which  such  statements  were 
not  essential  to  the  decision  of  the  question  actually  before  the 
court. 

Such  a  case  is  Strouse  v.  Leipf  (1893)  101  Ala.  433,  23  L.B.A. 
622,  46  Am.  St.  Sep.  128,  14  So.  667,  in  which  the  question  be- 
fore the  court  was  the  liability  of  a  wife  for  harboring  a  vicious 
dog  on  her  premises,  which  was  held  to  be  the  act  of  the  governing 
head  of  the  family;  it  was  said,  obiter,  that  negligence  in  permitting 
a  vicious  dog  to  escape  from  an  inclosure  is  not  necessary  to  create 
a  liability,  where  a  dog  is  kept  with  knowledge  of  its  propensities, 
when  it  escapes  and  inflicts  injuries. 

And  in  Clowdia  v.  Fresno  Flume  £  Irrig.  Co.  (1897)  118  Col, 
315,  62  Am.  St.  Rep.  238,  50  Pac.  373,  it  is  said,  obiter,  that  the 
owner  of  an  animal  known  to  be  vicious  is  an  insurer  against  the 
acts  of  the  animal  to  one  who  is  injured  without  fault,  and  that 
the  question  of  the  owner's  negligence  is  not  in  the  case. 

In  Eippen  v.  Ollasson  (1902)  136  Cal.  640,  69  Pac.  293,  it  was 
held  that,  where  it  was  shown  that  a  dog  known  by  its  owner  to  be 
vicious,  which  was  tied  in  the  owner's  yard,  broke  its  chain,  rushed 
out  into  the  road,  and  attacked  the  plaintiff,  the  evidence  justified 
a  verdict  for  the  plaintiff. 

In  Woolf  v.  Chalker  (1862)  31  Conn.  181,  81  Am.  Dec  175, 
the  question  before  the  court  was  one  of  liability  under  a  statute. 

In  Murray  v.  Young  (1876)  12  Bush,  337,  an  action  for  the  kill- 
ing of  sheep  by  dogs,  the  question  before  the  court  was  the  pro* 
priety  of  the  admission  of  evidence  showing  specific  attacks,  by  the 
dogs  of  the  appellant,  on  stock  owned  by  persons  living  in  the 
neighborhood  in  which  they  were  kept. 

In  Lynch  v.  McNally  (1878)  73  N.  Y.  347,  the  question  before 
the  court  was  the  propriety  of  an  instruction  that  the  rule  as  to 
contributory  negligence  did  not  apply  to  cases  of  injuries  inflicted 
by  animals. 

In  Keemn  v.  Outta  Percha  &  Rubber  Mfg.  Co.  (1887)  46  Hun, 
544,  affirmed  in  120  If.  T.  627,  24  N.  E.  1096,  and  Mann  v.  Wei- 
and  (1875)  81  *Pa.  243,  the  question  before  the  court  was  one  of 
the  sufficiency  of  proof  of  the  vicious  disposition  of  the  animal,  and 
no  question  of  care  in  restraint  was  involved. 

In  Laherty  v.  Hogan  (1886)  13  Daly,  533,  the  question  was 
whether  a  motion  for  a  nonsuit  should  have  been  granted  for  a 
failure  of  proof  of  scienter. 

In  M'CaskUl  v.  Elliot  (1850)  5  Strobh.  L.  196,  53  Am.  Dec. 
706,  the  question  before  the  court  was  one  of  the  sufficiency  of  a 
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pleading  containing  no  special  averment  of  negligence,  and  what 
is  said  about  an  action  lying  notwithstanding  any  care  taken  by  the 
defendant  is  obiter. 

In  Shaw  v.  McCreary  (1890)  19  Ont.  Sep.  39,  in  which  the 
doctrine  of  absolute  liability  for  injuries  inflicted  by  animals 
fera  natural  is  recognized,  the  real  question  in  issue  was  whether  a 
wife  was  liable  for  injuries  inflicted  by  a  bear  which  had  escaped 
from  premises  which  were  the  wife's  separate  property  and  upon 
which,  without  her  objection,  it  had  been  confined  by  her  husband; 
it  being  held  that  both  husband  and  wife  were  liable. 

On  the  other  hand,  in  Meibus  v.  Dodge  (1875)  38  Wis.  300,  20 
Am.  Rep.  6,  an  action  for  injuries  inflicted  by  a  dog,  which  was 
guarding  its  owner's  sleigh,  upon  a  child  who  meddled  with  the 
whip,  the  duty  imposed  upon  the  owner  of  an  animal  was  said  to 
be  only  that  of  using  due  and  reasonable  care  and  precaution  in 
keeping  it,  knowing  its  oarage  disposition. 

And  in  Fake  v.  Addicks  (1890)  45  Minn.  37,  22  Am.  St.  Rep. 
716,  47  N.  W.  450,  an  action  for  personal  injuries  inflicted  by  a 
dog  while  at  large,  it  was  said  that  the  gravamen  of  the  action  is 
the  neglect  of  the  owner  of  an  animal  known  by  him  to  be  vicious 
and  liable  to  attack  and  injure  people,  to  restrain  him  so  as  to  pre- 
vent the  risk  of  damage. 

In  Jackson  v.  Baker  (1904)  24  App.  D.  C.  100,  it  was  held  that 
the  rule  that  whoever  keeps  an  animal  accustomed  to  attack  and 
injure  mankind,  with  knowledge  that  it  is  so  accustomed,  is  prima 
facie  liable  in  an  action  on  the  case  without  any  averment  of  neg- 
ligence, does  not  apply  to  a  case  in  which  the  keeping  is  made  not 
only  lawful,  but  obligatory;  and  therefore  that  the  law  would  not 
hold  the  superintendent  of  the  National  Zoological  Park  responsible 
for  an  injury  inflicted  by  an  animal  escaping  therefrom,  unless 
such  injury  was  occasioned  through  his  negligence. 

b.  Seoeoetty  of  alleging  or  proving  negligence  in  mode  of  "keeping. 
As  above  stated,  there  is  abundant  authority  for  the  statement 
that  an  express  averment  of  negligence  in  the  manner  of  securing 
an  animal  known  by  the  owner  to  be  dangerous,  or  in  permitting 
it  to  run  at  large,  is  not  necessary  to  the  statement  of  the  cause  of 
action.  May  v.  Burdett  (1846)  9  Q.  B.  101,  16  L.  J.  Q.  B.  N.  S. 
64,  10  Jur.  692,  3  Eng.  Eul.  Cas.  108;  Card  v.  Case  (1848)  5 
C.  B.  622;  Jackson  v.  Smtthson  (1846)  15  L.  J.  Eich.  N.  S.  311; 
Congress  &  E.  Spring  Co.  v.  Edgar  (1878)  99  TJ.  S.  645,  25  L. 
ed.  487;  Jackson  v.  Baker  (1904)  24  App.  D.  C.  100;  Partlow  v. 
Haggarty  (1871)  35  Ind.  178;  Gordon  v.  Kaufman  (1909)  44 
Ind.  App.  603,  89  K\  E.  898;  Holt  v.  Myers  (1910)  —  Ind.  App. 
— ,  93  N.  E.  SI;  Decker  v.  Gammon  (1847)  44  Me.  322,  69  Am. 
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Dec  99  (obiter);  Popphwell  v.  Pierce  (1852)  10  Cuah.  509; 
Brooks  v.  Taylor  (1887)  65  Mich.  208,  31  N.  W.  837;  Snow  v. 
McCracken  (1895)  107  Mich.  49,  64  N.  W.  866;  Woodbridge  v. 
Maris  (1896)  5  App.  Diy.  604,  40  N.  T.  Supp.  728 ;  M'Caskill  v. 
Elliot  (1850)  5  Strobh.  L.  196,  53  Am.  Dec.  706. 

So,  also,  it  is  held  that  it  is  not  necessary  to  prove  any  negligence 
or  fault  in  securing  or  taking  care  of  the  animal  by  the  defendant. 
Hammond  v.  Motion  (1891)  42  111.  App.  186;  Portion  v.  Hag- 
garty  (1871)  35  Ind.  178;  Williams  v.  Moray  (1881)  74  Ind.  25, 
39  Am.  Bep.  76;  Gordon  v.  Kaufman  (1909)  44  Ind.  App.  603, 
89  N.  E.  898;  Holt  v.  Myers  (1910)  —  Ind.  App.  — ,  93  N.  E. 
31;  Decker  v.  Gammon  (1847)  44  Me.  322,  69  Am.  Dec.  99 
(obiter);  Kelley  v.  Tilton  (1866)  2  Abb.  App.  Dec.  495. 

In  Price  v.  ffn'ylt  (1899)  35  N.  B.  26,  an  action  for  damages 
for  injuries  received  by  a  five-year  old  child  from  the  bite  of  a  dog, 
it  was  stated  as  the  law  applicable  to  the  case  that  when  it  is  once 
established  that  a  dog  is  of  a  vicious  or  mischievous  nature,  and 
that  the  person  keeping  him  has  knowledge  of  that  fact,  the  same 
responsibility  attaches  to  the  owner  to  keep  him  from  doing  mischief 
as  the  keeper  of  an  animal  naturally  ferocious  would  be  subject  to, 
and  there  is  no  necessity  for  proving  negligence. 

So,  too,  in  Ahlstrand  v.  Bishop  (1899)  88  111.  App.  424,  it  was 
held  that  liability  for  personal  injury  inflicted  by  a  vicious  dog 
was  sufficiently  established  by  proof  of  the  vicious  disposition  of 
the  dog,  the  scienter,  and  the  injury,  without  establishing  negli- 
gence in  the  manner  of  securing  the  dog. 

The  foregoing  cases,  it  may  be  observed,  while  stating  that  the 
keeping  of  an  animal  after  notice  of  its  vicious  propensities  is  the 
gist  of  the  action,  do  not  necessarily  go  farther  than  to  hold  that 
the  liability  established  by  proof  of  the  vicious  disposition  of  the 
animal,  the  scienter,  and  the  injury  is  merely  prima  facie,  and  are 
as  open  to  the  construction  that  such  liability  may  be  avoided  by 
proof  of  care  in  restraint,  as  that  it  may  be  avoided  only  by  proving 
that  the  want  of  care  of  the  person  injured  was  the  proximate  cause 
of  the  injury.  Something  of  this  sort  seems  to  have  been  in  the 
mind  of  the  court  in  Woodbridge  v.  Marks  (1896)  5  App.  Div. 
604,  40  N.  Y.  Supp.  728,  supra,  in  which  it  is  said  that  so  far  as 
negligence  of  the  defendant  was  essential  to  his  liability,  it  was 
implied  in  the  statement  of  the  complaint  that  he  wrongfully  kept 
several  fierce  and  dangerous  dogs,  well  knowing  them  to  be  of 
ferocious,  vicious,  and  mischievous  disposition,  and  that  it  remained 
with  the  defendant  to  answer  the  charge. 

«.  Due  oare  fat  restraint  as  a  defense. 

In  1  Hale,  F.  C.  chap.  33,  p.  430,  it  is  stated  in  respect  to  injuries 
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by  beasts  that  "these  things  seem  to  be  agreeable  to  lav:  (1)  If 
the  owner  have  notice  of  the  quality  of  his  beast,  and  it  doth  any- 
body hart,  he  is  chargeable  with  an  action  for  it.  (2)  Tho'  he 
have  no  particular  notice  that  he  did  any  such  thing  before,  yet, 
if  it  be  a  beast  that  is  fera  natures,  as  a  lion,  a  bear,  a  wolf,  yea,  an 
ape  or  monkey,  if  be  get  loose  and  do  harm  to  any  person,  the 
owner  is  liable  to  an  action  for  the  damage;  and  so  I  knew  it  ad- 
judged in  Andrew  Baker's  Case,  whose  child  was  bit  by  a  monkey 
that  broke  its  chain  and  got  loose.  .  .  .  (3)  And,  therefore, 
in  case  of  such  a  wild  beast,  or  in  case  of  a  bull  or  cow  that  doth 
damage,  where  the  owner  knows  of  it,  he  must,  at  his  peril,  keep 
him  up,  safe  from  doing  hart;  tho'  he  use  his  diligence  to  keep 
him  up,  if  he  escape  and  do  harm  the  owner  is  liable  to  answer 
damages." 

In  Hayes  v.  Miller  (ISO?)  1B0  Ala.  621,  11  L.B.A.<rJ.S.)  748, 
124  Am.  St  Bep.  93,  43  So.  818,  in  which  a  recovery  was  permitted 
for  injuries  inflicted  by  a  wolf  while  being  conducted  along  a  public 
highway,  and  in  which  the  defendant  pleaded  that  the  wolf  was 
securely  tied  by  a  chain  and  was  being  managed  with  all  due  cau- 
tion, it  was  said  that  it  is  not  necessary  to  show  that  the  owner  of 
an  animal  fera  natura  was  negligent  in  permitting  the  animal  to 
be  at  large,  for  he  is  bound  to  keep  it  secure  at  his  peril. 

In  Hammond  v.  Melton  (1891)  32  HI.  App.  186,  it  was  held 
that  one  might  recover  for  personal  injuries  inflicted  by  a  vicious 
stallion  running  at  large  in  the  highway,  without  proof  of  negli- 
gence in  the  mode  of  securing  the  animal,  the  court  saying:  "If, 
however,  the  animal  is  disposed  to  attack  mankind,  and  the  keeper 
has  notice  of  the  dangerous  propensity,  the  public  safety  demands 
that  if  he  keep  the  animal  at  all  he  shall  keep  him  secure.  There 
is  no  such  necessity  for  keeping  exceptionally  vicious  individuals 
of  a  species  of  tniinsJa  naturally  peaceable,  as  justifies  their  being 
kept  upon  any  other  terms.  After  notice,  the  keeper  of  such  animal 
is  responsible  for  all  injuries  occasioned  by  such  attacks,  and  the 
fact  that  he  endeavors  to  so  keep  the  animal  as  to  prevent  the  mis- 
chief will  not  protect  him  if  he  fails.  The  gist  of  the  action  is 
not  the  manner  of  keeping  the  vicious  animal,  but  the  keeping  him 
at  all  with  knowledge  of  the  vicious  propensity." 

In  Vredenbwg  v.  Behan  (1881)  33  La.  Ann.  627,  it  was  held 
that  it  is  the  duty  of  those  who  own  or  keep  animals  fera  natura 
to  keep  them  in  such  a  manner  as  to  prevent  them  from  doing 
harm  under  any  circumstances,  whether  provoked  or  not  provoked; 
and  that  a  society  was  liable  for  the  death  of  a  person  caused  by  in- 
juries inflicted  by  a  bear  kept  chained  up  at  its  clubhouse,  and 
which,  being  irritated  by  the  attack  of  a  dog,  had  twisted  off  its  col- 
lar and  escaped. 
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In  Marble  v.  Ross  (1878)  124  Mass.  44,  it  was  held  that  a  man 
who  knowingly  keeps  a  vicious  and  dangerous  animal  (in  this  case 
a  stag)  is  liable  to  any  person  who,  without  contributory  negligence 
on  his  part,  is  injured  by  such  animal,  and  cannot  exonerate  him- 
self by  showing  that  he  used  care  in  keeping  and  restraining  the 
animal, 

In  Mvller  v.  McKesson  (1878)  73  N.  Y.  195,  89  Am.  Bep.  183, 
where  the  plaintiff,  an  employee  of  the  defendant,  had  been  bitten 
by  a  ferocious  dog,  which  was  let  loose  at  night  as  a  protection 
against  thieves,  and  where  it  was  contended  that  the  injury  having 
been  occasioned  by  the  failure  of  another  employee  to  properly 
fasten  the  dog,  or  notify  the  plaintiff  that  he  was  loose,  it  was  the 
negligence  of  a  coservant  for  which  the  employer  was  not  liable,  the 
court,  in  holding  that  negligence  in  the  mode  of  restraint  was  im- 
material, said :  "It  may  be  that,  in  a  certain  sense,  an  action  against 
the  owner  for  an  injury  by  a  vicious  dog  or  other  animal  is  based 
upon  negligence ;  but  such  negligence  consists  not  in  the  manner  of 
keeping  or  confining  the  animal,  or  the  care  exercised  in  respect 
to  confining  him,  but  in  the  fact  that  he  is  ferocious  and  that  the 
owner  knows  it,  and  proof  that  he  is  of  a  aavage  and  ferocious 
nature  is  equivalent  to  express  notice.  Earl  v.  Van  Alstine  (1850) 
8  Barb.  630.  The  negligence  consists  in  keeping  such  an  animal. 
.  .  .  In  some  of  the  cases  it  is  said  that,  from  the  vicious  pro- 
pensity and  knowledge  of  the  owner,  negligence  will  be  presumed, 
and  in  others  that  the  owner  is  prima  facie  liable.  This  language 
does  not  mean  that  the  presumption  or  prima  facie  case  may  be 
rebutted  by  proof  of  any  amount  of  care  on  the  part  of  the  owner 
in  keeping  or  restraining  the  animal,  and  unless  he  can  be  relieved 
by  some  act  or  omission  on  the  part  of  the  person  injured,  his  lia- 
bility is  absolute.  ...  It  follows  that  the  doctrine  of  nonlia- 
bility arising  from  the  negligence  of  a  coservant  in  not  properly 
fastening  the  animal,  or  in  not  giving  notice  of  his  being  loose, 
cannot  be  invoked,  for  the  reason  that  the  negligence  of  the  master 
being  immaterial,  that  of  his  servant  must  be  also." 

In  People  v.  Shields  (1911)  186  N.  Y.  Supp.  873,  in  which  the 
question  was  whether  the  facts  that  the  defendant  had  properly 
muzzled  his  dog,  and  that  his  wife,  contrary  to  his  instructions,  had 
removed  the  muzzle  for  the  purpose  of  feeding  the  animal,  and 
that  his  children  had  then  permitted  it  to  escape  from  the  house 
and  thus  run  at  large,  constituted  a  defense  to  an  action  to  recover 
a  penalty  for  violating  an  order  of  the  commissioner  of  agriculture 
against  permitting  unmuzzled  dogs  to  run  at  large,  it  waa  said; 
"Even  at  common  law,  if  this  had  been  a  vicious  dog  to  the  knowl- 
edge of  the  defendant,  and  had  injured  any  person,  the  facts  urged 
as  a  defense  to  this  action  would  not  constitute  a  defense  in  an  ac- 
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tion  for  damages  by  the  person  bo  injured.  The  gravamen  of  such  an 
action  is  the  harboring  of  a  vicious  animal,  with  knowledge  of  its 
propensities,  and  it  is  made  the  duty  of  an  owner  to  keep  it  secure 
at  his  peril,  and  he  is  not  relieved  from  such  duty  by  the  wrongful 
acts  of  his  servants  or  agents." 

In  Rogers  v.  Rogers  (1887)  26  N.  Y.  Week.  Dig.  336,  4  N.  Y. 
S.  R.  373,  it  was  held  that  the  duty  to  restrain  a  bull  known  to  be 
dangerous  is  imperative,  and  the  want  of  actual  negligence  will  not 
relieve  the  owner  from  the  consequences  of  failure  to  make  the  re- 
straint effectual ;  that  negligence  in  such  case  is  conclusively  the  legal 
presumption. 

In  Harris  v.  Content  Packing  Co.  (1906)  43  Wash.  647,  6 
L.E.A.(N.S.)  1164,  86  Pac.  1135,  an  action  for  damages  for  in- 
juries caused  by  a  steer  which,  escaping  from  the  highway  onto 
the  track  of  an  electric  railway,  received  an  electric  shock  and  was 
left  for  dead,  it  was  held  that  the  owner  of  Buch  an  animal  who 
knows  or  should  know  its  vicious  disposition  is  liable  for  injuries 
inflicted  by  the  animal  on  travelers  if  it  strays  unattended  onto 
the  highway,  although  he  is  guilty  of  no  negligence  and  has  taken 
extraordinary  precautions  to  prevent  the  animal  from  doing  harm. 

On  the  other  hand,  the  view  that  the  liability  of  the  owner  for 
injuries  inflicted  by  an  animal  known  to  be  vicious  is  not  absolute, 
but  may  be  avoided  by  showing  diligence  in  restraining  the  animal, 
commensurate  with  its  known  propensities,  is  not  without  substan- 
tial support. 

In  De  Gray  v.  Murray  (1903)  69  N.  J.  L.  458,  55  AtL  237,  it 
was  said  that,  while  a  man  has  a  right  to  keep  a  vicious  dog  for 
the  protection  of  his  home  and  propeity,  he  is  bound  to  exercise 
a  degree  of  care  commensurate  with  the  danger  to  others  which  will 
follow  the  dog's  escape  from  his  control,  to  so  secure  it  that  it  will 
not  injure  anyone  who  does  not  unlawfully  provoke  or  intermeddle 
with  it;  and  that,  if  the  owner  does  use  such  care,  and  the  dog 
nevertheless  escapes  and  inflicts  injury,  he  is  not  liable;  and,  in 
accordance  with  such  doctrine,  the  court  went  on  to  hold  that 
where  the  evidence  showed  that  plaintiff  was  bitten  early  in  the 
morning  by  defendant's  dog,  which  had  made  its  escape  from  the 
place  in  which  it  had  been  locked  up  for  the  night  by  gnawing 
away  the  woodwork  from  around  the  lock  of  the  door  to  such  an  ex- 
tent that  the  lock  became  detached,  permitting  the  door  to  open,  the 
direction  of  a  verdict  in  defendant's  favor  was  not 

In  Hayes  v.  Smith  (1900)  62  Ohio  St  161,  56 
determining  the  question  of  joint  liability  of  the 
court  found  it  necessary  to  determine  what  the  gi 
for  injuries  inflicted  by  a  vicious  dog  was;  and  it  v 
real  foundation  of  an  action  like  the  one  at  bar  is 
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or'  harboring  of  the  animal,  as  was  said  in  one  of  the  courts  below, 
for  he  may  be  kept  as  a  watchdog  for  the  protection  of  the  keeper's 
person  or  property.  Nor  is  it  merely  the  keeping  and  harboring 
of  the  dog  after  knowledge  of  his  vicious  and  dangerous  propensi- 
ties and  habits;  for,  if  he  were  cowardly,  indolent,  and  peaceable, 
he  would  not  be  of  much  service  as  a  guardian  of  person  or  prop- 
erty. A  person  who  has  need  for  a  watch  dog  of  necessity  chooses 
one  of  more  or  less  brute  ferocity,  and  the  law  has  never  yet  said 
that  he  may  not  lawfully  keep  audi  a  protector  by  him;  but  the 
very  qualities  of  the  animal  for  euch  a  purpose  require  that  he  shall 
be  securely  kept,  so  that  injury  may  not  result  to  innocent  persons, 
who  may  be  where  they  have  a  right  to  be,  and  are  in  the  pursuit 
of  lawful  purposes.  Hence,  the  gist  of  such  an  action  as  this  is 
not  the  keeping  of  the  dog  with  knowledge  of  his  dangerous  nature, 
but  rather  the  negligent  failure  to  properly  restrain  the  animal, 
and  keep  him  so  safely  that  he  may  not  injure  anyone  who  is  law- 
fully at  the  place." 

Upon  the  authority  of  the  foregoing  case,  it  was  held  in  Thomas 
v.  Boyton  (1901)  81  Ohio  C.  C.  302,  11  Ohio  C.  D.  773,  that 
an  instruction  to  the  effect  that  the  plaintiff  was  entitled  to  recover 
if  he  was  without  fault,  and  the  dogs  were  vicious,  and  the  defend- 
ant kept  them  with  knowledge  of  their  viciousness,  was  erroneous, 
and  that  the  defendant  was  not  liable  unless  the  injuries  resulted 
from  his  negligence  in  the  manner  of  keeping  the  dogs. 

In  Worthon  t.  Love  (1888)  60  Vt  28fi,  14  Atl.  461,  it  was  held 
that  the  owner  of  a  dog  known  to  be  vicious  has  the  right  to  keep 
him  if  he  exercises  proper  care  and  diligence  to  secure  him;  and 
that,  therefore,  testimony  tending  to  show  that  the  defendant  bad 
exercised  due  care  and  diligence  in  restraining  the  dog,  and  that, 
if  he  broke  away  on  the  occasion  of  the  injury,  it  was  owing  solely  to 
the  negligence  or  unlawful  conduct  of  the  plaintiff  in  provoking 
the  dog,  was  improperly  excluded. 

In  Melsheimer  v.  Sullivan  (1891)  1  Colo.  App.  22,  27  Pac.  17, 
it  was  held  that  one  ia  not  liable  for  the  damages  caused  by  his 
dog,  though  he  knows  it  has  vicious  propensities,  if  he  exercises 
proper  care  and  diligence  to  secure  it  so  that  it  will  not  injure  any- 
one who  does  not  unlawfully  provoke  or  meddle  with  it  But  it  was 
further  said  that  the  principle  was  not  applicable  to  the  circum- 
stances of  the  particular  case  under  consideration. 

In  Graham  v.  Payne  (1890)  122  Ind.  403,  24  N.  E.  216,  it  was 
held  that  the  plaintiff  in  an  action  for  injuries  inflicted  by  a  vicious 
ram  was  not  obliged  to  allege  that  the  animal  was  not  confined,  as 
the  law  requires  of  persons  keeping  vicious  or  mischievous  animals, 
that  being  an  affirmative  defense  which  the  defendant  must  allege 
and  prove. 
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In  Sarch  v.  fiZoci&wn  (1830)  4  Car.  &  P.  397,  Moody  &  M.  505, 
the  court  said  that  a  man  has  a  right  to  keep  a  fierce  dog  for  the 
protection  of  his  property,  but  he  has  no  right  to  put  the  dog  in 
such  a  situation  in  the  way  of  access  to  his  house  that  a  person  in- 
nocently coming  for  a  lawful  purpose  may  be  injured  by  it. 

So,  There  plaintiff  was  going  into  defendant's  house  on  lawful 
business,  and  a  ferocious  dog  was  chained  under  the  steps,  one  of 
which  gave  way  and  let  plaintiff's  foot  and  leg  through  the  opening, 
when  it  was  seized  and  bitten  by  the  dog,  the  owner  was  held  liable. 
Laverone  v.  Mangianti  (1871)  41  Cal.  138,  10  Am.  Rep.  369. 

A  ferocious  dog  cannot  be  kept  on  the  owner's  premises  in  the 
daytime  in  such  manner  that  a  person  by  accident,  mistake,  or  a 
voluntary  or  involuntary  trespass,  may  be  exposed  to  his  fury  and 
injured.  Woolf  v.  Chalker  (1862)  31  Conn.  181,  81  Am.  Dec. 
175. 

One  who,  in  a  city,  enters  the  back  yard  of  another  through  an 
open  gate  on  lawful  business,  and  is  bitten  by  ferocious  dogs  run- 
ning loose  in  the  yard,  of  which  he  has  no  notice,  has  a  right  of 
action  against  the  owner,  if  the  latter  knew  that  the  dogs  were  ac- 
customed to  bite,  and  nevertheless  permitted  them  to  run  loose  in 
such  yard  with  the  gate  of  the  same  standing  open.  Conway  v. 
Grant  (1891)  88  Gs.  40,  14  L.B.A.  196,  80  Am.  St  Sep.  145,  13 
8.  E.  803. 

The  owner  of  savage  dogs  is  responsible  for  injuries  inflicted 
by  them  upon  a  person  who  is  invited  by  such  owner  to  come  into 
the  yard  where  the  dogs  are.  Deliste  v.  Bourriague  (1901)  105 
La.  77,  54  L.R.A.  420,  29  So.  731. 

A  person  who  keeps  a  dog  upon  bis  premises,  known  to  be  so 
vicious  and  ferocious  as  to  endanger  the  safety  of  strangers,  is 
liable  for  injuries  inflicted  by  the  dog  upon  one  who  is  innocently 
upon  the  premises  without  notice  of  the  character  of  the  dog.  Rider 
v.  White  (1875)  65  N".  Y.  54,  22  Am.  Bep.  600. 

So,  whether  the  injured  person  was  passing  through  a  yard  used 
in  common  by  the  owner  of  the  dog  and  a  family  which  occupied 
an  adjoining  house,  with  a  view  to  call  at  such  adjoining  house, 
and  was  bitten,  the  owner  of  the  dog  was  held  liable.  Buckley  v. 
Leonard  (1847)  4  Denio,  600. 

So,  where  a  junk  dealer  was  called  upon  defendant's  premises  to 
examine  and  make  a  bid  for  some  old  iron,  and  a  ferocious  dog 
which  was  kept  chained  on  the  premises  broke  loose  and  attacked 
and  injured  him,  the  owner  was  held  liable.  Kelly  v.  TUlon 
(1866)  3  Keyes,  268. 
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Abundant  authority  supports  the  statement  that  the  fact  that 
the  person  injured  was  technically  a  trespasser  at  the  time  will  not 
of  itself  relieve  the  owner  from  liability  for  injuries  inflicted  by 
a  ferocious  animal  at  large  upon  his  premises.  See  Dundurand  v. 
Pinsonnault  (1854)  7  Lower  Can.  Jur.  131;  Woolf  v.  Chatter 
(1863)  31  Conn.  121,  81  Am.  Dec.  175;  Carroll  v.  Marcoux 
(1903)  98  Me.  859,  56  Atl.  848;  Pierret  v.  Mailer  (1854)  3  E. 
D.  Smith,  574;  Carroll  v.  Staten  Island  R.  Co.  (1874)  58  N.  Y. 
136,  17  Am.  Rep.  221;  Leonorovitz  v.  Oil  (1903)  40  Misc.  551, 
82  N.  T.  Supp.  880;  Peck  v.  Williams  (1903)  24  E.  I.  583,  61 
L.R.A.  351,  54  Atl.  381,  and  -the  cases  immediately  following. 

The  keeping  of  a  ferocious  dog  to  protect  against  trespassers  is 
unlawful  upon  the  same  principle  that  spring  guns,  concealed 
spears,  or  placing  poisoned  food,  is  unlawful.  Johnson  ».  Patter- 
son (1840)  14  Conn.  1,  35  Am.  Dec.  96. 

The  law  holds  the  keeper  of  an  animal  known  to  be  dangerous, 
which  injures  another,  to  the  same  degree  of  responsibility  as  in 
cases  of  wanton  injury,  and  the  fact  that  the  person  injured  is 
trespassing  does  not  exonerate  such  owner  from  the  consequences 
of  Mb  negligence.    Marble  v.  Ross  (1878)  124  Mass.  44. 

Thus,  the  owner  of  a  vicious  dog  is  liable  for  injuries  inflicted 
by  it  upon  a  boy  who  climbs  the  fence  add  enters  upon  the  owner's 
premises  in  the  daytime  in  pursuit  of  a  ball  (Sawyer  v.  Jackson 
[1847]  5  N",  T.  Leg.  Obs.  380) ;  or  upon  one  gathering  berries 
upon  defendant's  land  without  permission  (Skerfey  v.  Bart  ley 
[1856]  4  Sneed,  58,  67  Am.  Dec.  597) ;  or  upon  one  who  is  bitten 
while  hunting  in  defendant's  woods  (Loomis  v.  Terry  [1837]  17 
Wend.  496,  31  Am.  Dec.  306). 

So,  where  a  man  left  a  ferocious  dog  to  guard  his  sleigh,  which 
was  left  standing  in  a  village  street,  he  was  held  liable  for  the  in- 
juries inflicted  by  it  upon  a  child  who  meddled  with  a  whip  lying 
therein.     Meihvs  v.  Dodge   (1875)   38  Wis.  306,  20  Am.  Bep.  6. 

But  a  man  may  use  a  ferocious  dog  as  a  protection  against  un- 
seasonable trespassers.  Loomis  v.  Terry  (1837)  17  Wend.  497,  31 
Am.  Dec  306. 

The  mere  keeping  of  a  ferocious  dog,  knowing  him  to  be  such, 
for  the  purpose  of  defending  one's  premises,  ia  not  of  itself  unlaw- 
ful; and  when  injury  follows  from  one  so  kept,  the  manner  of  his 
confinement  and  the  circumstances  attending  the  injury  are  all  to 
be  considered  in  determining  the  owner's  liability.  Woodbridge  v. 
Marks  (1897)  17  App.  Div.  139,  45  N.  T.  Supp.  156. 

So,  in  Sarch  v.  Blackburn  (1830)  4  Car.  A  P.  897,  Moody  &  M. 
505,  it  is  said  that  if  a  man  puts  a  dog  in  a  garden  walled  all 
around,  and  a  wrongdoer  goes  into  the  garden  and  is  bitten,  he  can- 
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not  complain  in  a  court  of  justice  of  that  which  was  brought  upon 
him  by  his  own  act. 

The  owner  of  dangerous  dogs  securely  chained  within  a  space 
into  which  no  stranger  was  invited  to  come,  where  he  would  have 
no  business  to  go,  and  through  which  no  one  could  be  reasonably 
expected  to  wander,  is  not  liable  for  injuries  suffered  by  a  person 
who  enters  the  premises  in  the  evening  in  search  of  a  man  whom 
he  supposes  to  work  there.    Woodbridge  v.  Marks,  supra. 

And  see  Einmouth  v.  McDougall  (1893)  46  N.  T.  S.  H.  211, 
19  N".  Y.  Supp.  771,  affirmed  without  opinion  in  139  N.  Y.  612, 
35  N.  E.  204,  in  which  it  is  said  obiter,  that  the  rule  that  the  owner 
of  an  animal  known  to  be  vicious  is  bound  at  his  peril  to  keep  him 
under  proper  restraint  might  not  obtain  when  the  plaintiff  was 
wrongfully  on  the  premises  where  the  animal  was  so  kept  and  re- 
strained by  the  owner  that  no  injury  would  have  come  to  the  plain- 
tiff but  for  his  illegal  act. 

17.  Keeping  of  animal  as  proximate  cause  of  Injury. 


As  pointed  out  in  the  introduction  to  this  note,  the  courts  have 
manifestly  been  unwilling  to  confine  the  operation  of  the  keeping 
of  a  dangerous  animal  as  the  proximate  cause  of  an  injury  inflicted 
by  such  animal. 

This  tendency  finds  its  extreme  illustration  in  the  case  of  Smith 
v.  Pelah  (1747)  2  Strange,  1264,  in  which  it  was  ruled  that  an 
action  will  lie  against  the  owner  of  a  dog  which  of  his  knowledge  is 
used  to  bite,  at  the  suit  of  a  person  who  is  bit,  though  it  happened 
by  such  person  treading  on  the  dog's  toes,  "for  it  was  owing  to  his 
not  hanging  the  dog  on  the  first  notice.  And  the  safety  of  the 
King's  subjects  ought  not  afterwards  to  be  endangered.  The  scienter 
is  the  gist  of  the  action." 

And  see  also  Fake  v.  Addicks  (1890)  46  Minn.  37,  22  Am.  St. 
Hep.  716,  47  H".  W.  450,  where  it  is  held  that  the  rule  that  a  per- 
son voluntarily  provoking  a  vicious  animal  and  thus  inviting  or  in- 
ducing injury,  knowing  the  probable  consequences,  is  not  entitled 
to  recover,  does  not  apply  where  a  person  inadvertently  steps  on  a 
dog. 

And,  as  the  cases  in  the  preceding  subdivision  of  this  note  demon- 
strate, the  fact  that  a  person  is  an  innocent  or  involuntary  tres- 
passer upon  the  premises  of  another  will  not  as  a  rule  be  considered 
as  the  proximate  cause  of  an  injury  inflicted  upon  him  by  a  danger- 
ous animal;  although  the  case  may  be  otherwise  if  he  enters  a  place 
where  he  has  no  business  to  go,  at  an  improper  season. 
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6.  Where  plaititiff's  conduct  contributes  to  injury. 

The  courts  have  uniformly  held,  where  the  question  has  been 
directly  presented,  that  where  the  person  injured  has  knowingly 
and  voluntarily  exposed  himself  to  injury,  his  conduct,  and  not 
that  of  the  owner  in  keeping  the  dangerous  animal,  must  be  deemed 
the  proximate  cause  thereof. 

Thus,  in  Muller  v.  McKesson  (1878)  73  N.  Y.  195,  29  Am.  Hep. 
123,  the  court,  after  stating  that  there  are  expressions  in  some  of 
the  cases  indicating  that  the  liability  of  the  owner  is  not  affected 
by  the  negligence  of  the  person  injured,  said :  "I  do  not  think  that 
it  can  be  claimed  from  authority,  and  certainly  not  from  principle, 
that  no  act  of  the  person  injured  would  preclude  him  from  recover- 
ing, however  negligent  or  wilful.  The  apparent  conflict  on  this 
point  arises,  I  think,  mainly  in  not  making  a  proper  application 
of  the  language  to  the  facts  of  the  particular  case.  If  a  person  with 
full  knowledge  of  the  evil  propensities  of  an  animal  wantonly  ex- 
cites him,  or  voluntarily  and  unnecessarily  pots  himself  in  the  way  of 
such  an  animal,  he  would  be  adjudged  to  have  brought  the  injury 
upon  himself,  and  ought  not  to  be  entitled  to  recover.  In  such  a 
case  it  cannot  be  said,  in  a  legal  sense,  that  the  keeping  of  the 
animal,  which  is  the  gravamen  of  the  offense,  produced  the  injury. 
.  .  .  But  as  the  owner  is  held  to  a  rigorous  rule  of  liability  on 
account  of  the  danger  to  human  life  and  limb,  by  harboring  and 
keeping  such  animals,  it  follows  that  he  ought  not  to  be  relieved 
from  it  by  slight  negligence  or  want  of  ordinary  care.  To  enable 
an  owner  of  such  an  animal  to  interpose  this  defense,  acts  should 
be  proved  with  notice  of  the  character  of  the  animal,  which  would 
establish  that  the  person  injured  voluntarily  brought  the  calamity 
upon  himself.  ...  As  negligence,  in  the  ordinary  sense,  is 
not  the  ground  of  liability,  so  contributory  negligence,  in  its  ordi- 
nary meaning,  is  not  a  defense.  These  terms  are  not  used  in  a 
strictly  legal  sense  in  this  class  of  actions,  but  for  convenience. 
There  is  considerable  reason  in  favor  of  the  doctrine  of  absolute 
liability  for  injuries  produced  by  a  savage  dog,  whose  propensities 
are  known  to  the  owner,  on  the  ground  of  its  being  in  the  interest 
of  humanity,  and  out  of  regard  to  the  sanctity  of  human  life ;  but 
as  these  animals  have  different  degrees  of  ferocity,  and  the  rule 
must  be  a  general  one,  I  think,  in  view  of  all  the  authorities,  that 
the  rule  of  liability  before  indicated  is  a  reasonable  one,  and  that 
the  owner  cannot  be  relieved  from  it  by  any  act  of  the  person  in- 
jured, unless  it  be  one  from  which  it  can  be  affirmed  that  he  caused 
the  injury  himself,  with  a  full  knowledge  of  its  probable  conse- 


In  Brock  v.  Copelani  (1794)  1  Esp.  203,  5  Eevised  Rep.  730, 
in  which  It  appeared  that  an  employee  of  the  defendant  was  in- 
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jured  by  a  ferocious  dog  which  defendant  was  accustomed  to  turn 
loose  in  a  yard  upon  bis  premises  at  night,  it  was  ruled  that  the 
action  would  not  lie,  the  injury  having  arisen  from  plaintiffs  own 
fault  in  incautiously  going  into  the  yard  after  it  had  been  shut  up 
for  the  night. 

In  Besozti  v.  Harris  (1858)  1  Fost  &  F.  92,  the  court  charged 
the  jury  that  if  the  plaintiff,  with  knowledge  of  the  proximity  of 
a  bear  which  was  properly  chained,  put  herself  into  a  position  to 
receive  the  injury,  she  could  not  recover. 

Where  a  dog  was  chained  near  the  path  between  the  yard  gate 
and  the  stable,  and  plaintiff  was  bitten  by  him  while  carrying  some 
planks  along  the  path,  the  jury  were  instructed  that  plaintiff  was 
entitled  to  recover  notwithstanding  he  had  previously  been  cau- 
tioned to  beware  of  the  dog,  unless  he  had  run  himself  into  the 
mischief  by  his  own  carelessness  and  want  of  caution.  Curtis  v. 
Mills  (1833)  5  Car.  &  P.  489. 

In  Woolf  v.  Chalker  (1862)  31  Conn.  121,  81  Am.  Dec.  175,  it 
is  said  that  it  would  seem  that  if  the  plaintiff  has  knowledge  of 
the  ferocity  of  an  animal  and  provokes  him  wilfully,  he  should  be 
considered  to  have  purposely  brought  the  injury  on  himself  and  be 
left  to  bear  it. 

In  Buckley  v.  Gee  (1894)  55  111.  App.  388,  where  the  plaintiff, 
an  employee  of  defendant,  was  injured  by  being  bitten  by  a  vicious 
stallion  while  in  a  vacant  stall  adjoining  it,  it  was  held  that  if  he 
carlessly  put  himself  within  reach  of  the  stallion,  knowing  it  to  be 
vicious,  he  could  not  recover. 

In  Donahue  v.  Frank  E.  Scott  Transfer  Co.  (1908)  141  111. 
App.  174,  it  was  held  that  plaintiff  could  not  recover  for  injuries 
inflicted  by  a  vicious  jackass  which  he  had  been  maltreating. 

In  Williams  v.  Moray  (1881)  74  Ind.  25,  39  Am.  Rep.  76,  it  is 
said  that  while  the  neglect  of  the  owner  of  an  animal  known  to  be 
dangerous,  to  keep  it  securely,  renders  him  prima  facie  liable  to  every 
person  who  is  injured  by  such  animal,  it  will  not  render  him  liable 
if  the  negligence  of  the  injured  party  contributed  to  the  injury; 
and  it  was  accordingly  held  that  a  complaint  in  an  action  for  in- 
juries so  received  was  demurrable  for  failure  to  negative  contribu- 
tory negligence. 

So,  also,  in  Eberkart  v.  Reisier  (1884)  96  Ind.  478,  it  was  held 
following  Williams  v.  Moray,  supra,  that  it  is  necessary  for  a  plain- 
tiff in  an  action  to  recover  for  injuries  caused  by  the  bite  of  a  vicious 
dog  to  prove  that  he  was  free  from  contributory  negligence. 

That  contributory  negligence  will  constitute  a  defense  is  also 
recognized  in  Dockerty  v.  Hutson  (1890)  126  Ind.  102,  25  N.  E. 
144;  Sanders  v.  O'Cailaghan  (1900)  111  Iowa,  674,  82  N.  W.  969; 
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Marble  v.  Rose  (1878)  124  Mass.  44;  Barlow  v.  McDonald  (1886) 
39  Hun,  407;  and  Earhart  v.  rounjftlood  (1856)  27  Pa.  331. 

In  Brooks  v.  Taylor  (1887)  65  Mich.  208,  31  V.  W.  837,  an 
action  for  injuries  inflicted  by  a  vicious  boll,  the  court,  in  holding 
that  the  want  of  negligence  upon  the  part  of  the  plaintiff  was  not 
necessary  to  be  averred  or  proven,  said  that  if  it  were  proven  as  a 
matter  of  defense  that  the  plaintiff  wilfully  provoked  the  bull  or 
was  grossly  negligent  in  coming  near  him  with  knowledge  of  his 
vicious  habit  of  hooking,  it  would  of  course  preclude  a  recovery. 

If  a  person  carelessly  and  negligently  put  himself  in  the  way  of 
an  animal,  knowing  it  to  be  vicious  and  dangerous,  he  cannot  re- 
cover. Gliddm  v.  Moore  (1883)  14  Neb.  84,  45  Am.  Bep.  98,  15 
N.  W.  326. 

The  owner  of  a  ferocious  dog  is  not  liable  for  injury  to  one  who, 
after  notice  of  the  danger  of  entering  upon  the  premises  where  the 
dog  is  confined,  voluntarily  exposes  himself  to  the  danger.  Sawyer 
v.  Jaehson  (1847)  5  K.  T.  Leg.  Obs.  380. 

The  owner  of  a  ferocious  animal  is  not  liable  for  an  injury  brought 
upon  one  who,  with  knowledge  of  the  danger,  voluntarily  and  un- 
necessarily provokes  an  attack  upon  himself.  Rogers  v.  Rogers 
(1887)  26  N.  T.  Week.  Dig.  236,  4  K  T.  S.  H.  373. 

The  owner  of  a  ferocious  dog  securely  chained  in  his  stable  is 
not  liable  to  one  who  voluntarily,  with  knowledge  of  the  dog's  pro- 
pensities, went  within  reach  of  the  dog  for  the  purpose  of  making 
it  familiar  with  him  by  feeding  it.  Werner  v.  Winterbottom  (1888) 
24  Jones  &  S.  126,  1  N.  T.  Supp.  417. 

Or  to  one  who  carelessly  permitted  himself  to  come  within  reach 
of  the  dog.  Farley  v.  Picard  (1894)  78  Hun,  560,  29  N.  Y.  Supp. 
802. 

In  Molloy  v.  Storm  (1906)  113  App.  Div.  852,  99  fcT.  T.  Supp. 
603,  reversed  on  another  ground  in  191  N".  T.  21,  16  L.B.A.(N.S.) 
445,  83  N.  E.  588,  14  A.  &  E.  Ann.  Cas.  57,  it  was  said  that  had 
the  plaintiff  voluntarily  and  unnecessarily  placed  himself  within 
the  reach  of  a  bear  confined  in  a  cage,  knowing  it  to  be  wild,  and 
been  injured,  he  would  be  adjudged  to  have  brought  the  injury  upon 
himself,  and  so  not  to  be  entitled  to  recover. 

So,  one  voluntarily  and  unnecessarily  putting  himself  within  the 
reach  of  a  chained  bear,  whose  vicious  disposition  he  knew,  cannot 
recover  damages  for  an  injury  suffered  by  him.  Ervin  v.  Wood- 
ruff (1907)  119  App.  Div.  603,  103  N.  T.  Supp.  1051. 

In  Badali  v.  Smith  (1896)  —  Tex.  Civ.  App.  — ,  37  S.  W.  642, 
it  is  held  that  if  a  vicious  dog  is  placed  within  a  safe  hiclosure, 
and  not  permitted  to  run  at  large,  the  owner  is  not  liable  to  a 
person  bitten  through  his  own  fault  in  putting  his  hand  through  the 
fence,  where  there  is  no  carelessness  on  the  part  of  the  owner. 
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ANNOTATION.  S3 

e.  Where  not  of  third  person  contributes  to  injury. 

As  hereinbefore  stated,  Baked  v.  Snell  appears  to  be  the  only 
decision  upon  the  question  whether  the  voluntary  act  of  a  third 
person  may  be  considered  the  proximate  cause  of  an  injury  inflicted 
by  a  vicious  animal;  although  there  are  instances,  which  of  course 
are  not  in  point  here,  where  the  owner  of  the  animal  has  been  held 
liable  for  an  injury  resulting  from  the  act  or  default  of  his  agent 
or  servant  See  Mutter  v.  McKesson  (1878)  73  N.  Y.  195,  29  Am. 
Bep.  123;  and  People  v.  Shields  (1911)  126  N.  Y.  Supp.  873,  Bet 
out  under  II.  c,  supra. 

E.  S.  0. 
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PERERA  and  Others,  Appellants, 

and 

PERERA.  and  Another,  Respondents. 

[1001]  A.  C.  354. 

'.  C.  N.  S.  46,  84  L.  1 

380. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CEYLON, 
low  of  Ceylon  —  Execution  of  will*  —  Ordinance  So.  7  of  1840,  §  8 
—  Notary  present  -without  attesting  —  Testamentary  capacity. 

Ceylon  Ordinance  No.  7  of  1840,  g  3,  requires  that  a  testator's  sig- 
nature shall  be  made  or  acknowledged  in  the  presence  of  a  licensed  no- 
tary public  and  two  or  more  witnesses  duly  attesting  the  execution,  or, 
if  no  notary  be  present,  then  in  the  presence  of  five  or  more  witnesses 
duly  attesting: 

Held,  that  the  words  "if  no  notary  be  present"  mean  present  acting  in 
his  notarial  capacity. 

Where  a  notary  was  present,  but  refused  to  set  In  that  capacity  by 
attesting,  and  the  will  was  in  consequence  attested  by  live  witnesses, 
held,  that  It  was  validly  executed. 

Where  a  testator  is  of  sound  mind  when  he  gives  instructions  for  a 
will,  but  at  the  time  of  signature  accepts  the  instrument  drawn  in  pur- 
suance thereof  without  being  able  to  follow  its  provisions,  held,  that  he 
moat  be  deemed  to  be  of  sound  mind  when  it  Is  executed. 

Porter  v.  FelgaU  (1883)  8  P.  D.  171,  62  L.  J.  Prob.  N.  S.  95,  32 
Week.  Rep.  180,  47  J-  P.  808,  approved. 

(February   13,  March  23,  1001.) 

Present:    Lord  Macnaghten,  Lord  Davey,  Lord  Robertson,  Lord  Lindley, 
and  Sir  Ford  North. 

B.  R.  Cas.  Vol  H.— S. 
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Appeal  from  a  judgment  in  review  of  the  Supreme  Court 
(October  7, 1898),  Betting  aside  a  decree  of  the  same  court  (May 
20,  1898),  and  restoring  an  order  of  the  District  Court  of  Kala- 
tara  (February  24,  1898),  whereby  probate  of  the  will  of  Abra- 
ham Ferera  was  issued  to  the  respondents,  who  were  the  execu- 
tors thereof. 

The  Supreme  Court  on  May  20,  1898,  held  that,  there  being 
evidence  in  the  case  that  a  duly  licensed  notary  was  present  at 
the  execution  of  the  will,  the  subscription  of  it  before  witnesses 
without  his  attestation  was  not  a  due  execution  of  it  under  § 
3,  Ordinance  No.  7  of  1840. 

In  review,  a  majority  of  the  court  reversed  this  decision,  hold- 
ing that  it  was  not  open  to  the  appellants,  having  regard  to  the 
issues  framed,  to  contend  that  there  was  no  proof  of  the  [355] 
due  observance  of  legal  formalities.  On  the  question  of  the 
testator's  disposing  mind,  they  found  that  it  was  not  impossible 
that  the  deceased  was  sufficiently  aroused  from  his  state  of  stupor 
to  understand  that  the  will  brought  to  him  for  signature  was 
that  which  he  had  instructed  the  notary  to  prepare  at  a  time 
when  he  was  of  sound  disposing  mind.  They  found  that  the 
testator  believed  that  the  draft  so  prepared  had  been  drawn  up 
according  to  his  instructions,  and  also  that  the  draft  had  in  fact 
been  so  prepared. 

Mayne  and  Cassel,  for  the  appellants,  contended  that,  upon 
the  true  construction  of  §  3  of  Ordinance  No.  7  of  1840,  a  will 
not  notarially  attested  is  only  valid  if  no  notary  is  present  It 
was  proved  that  at  the  execution  of  the  will  in  suit  a  notary 
was  present,  and  not  merely  present,  but  capable  of  acting  in  a 
notarial  capacity,  and  in  truth  so  acting  until  the  question  of 
attestation  arose,  when  he  refused  to  sign.  The  ordinance  gives 
an  alternative  mode  of  execution.  If  a  notary  is  present,  he 
must  put  his  name  to  it  as  a  witness — otherwise  the  execution  is 
invalid.  If  none  is  present,  five  or  more  unprofessional  witnesses 
will  render  the  execution  valid.  But  their  signatures  will  not 
cure  his  refusal  or  neglect  if  he  is  present  to  authenticate  the 
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instrument.    They  farther  contended  that  it  was  proved  by  the 
medical  and  other  evidence  that  the  deceased  was  not  of  a  sound 
disposing  mind  when  he  signed  the  will. 
The  respondents  did  not  appear. 

The  judgment  of  their  Lordships  was  delivered  by  Lord 
Macnaghten:  This  appeal  is  ex  parte.  There  are  two  ques- 
tions in  the  case,  one  of  law  and  one  of  fact:  (1)  Was  the 
document  propounded  as  the  will  of  Abraham  Perera  duly 
executed  according  to  the  law  of  Ceylon!  (2)  Was  the  alleged 
testator  of  Bound  and  disposing  mind  when  he  set  his  hand  to 
that  document! 

Ordinance  No.  7  of  1840,  §  3,  enacts  that  no  will  shall  he 
valid  unless  the  signature  of  the  testator  "shall  be  made  or  ac- 
knowledged by  the  testator  in  the  presence  of  a  licensed  notary 
public  and  two  or  more  witnesses,  who  shall  be  present  [356]  at 
the  same  time  and  duly  attest  such  execution ;  or,  if  no  notary 
shall  be  present,  then  such  signature  shall  be  made  or  acknowl- 
edged by  the  testator  in  the  presence  of  five  or  more  witnesses 
present  at  the  same  time,  and  such  witnesses  shall  subscribe  the 
will  in  the  presence  of  the  testator,  but  no  form  of  attestation 
shall  be  necessary." 

Ferera's  will  was  signed  with  a  cross  by  the  testator  in  the 
presence  of  five  witnesses  present  at  the  same  time,  who  duly 
subscribed  the  will  in  the  presence  of  the  testator.  But  there 
were  other  persons  present  in  the  room  when  the  will  was  signed. 
Among  them  was  a  licensed  notary  public,  one  Gooneratne,  a 
near  neighbor  and  intimate  friend  of  the  testator,  who  had  pre- 
pared the  will,  but  who  declined  to  attest  it  for  fear  of  displeas- 
ing a  wealthy  client  of  his,  one  Simon  Fernando.  Fernando,  it 
seems,  had  learnt  that  the  will  would  contain  a  devise  of  some 
land  in  Colombo  to  which  he  laid  claim,  and  had  requested 
Gooneratne  not  to  attest  it,  saying  that  he  would  "spend  hun- 
dreds of  pounds"  in  impeaching  it  In  consequence  of  his 
threat,  the  notary  went  to  the  testator  and  explained  his  position, 
and  advised  that  the  will  should  be  executed  as  a  non-notarial 
will  in  the  presence  of  five  witnesses.    To  this  the  testator  con- 
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aented,  on  the  notary's  assurance  that  a  will  bo  executed  would 
be  valid. 

No  objection  was  taken  in  the  Court  of  First  Instance  on 
the  ground  of  Gooneratne's  presence;  but  in  the  Court  of  Ap- 
peal both  the  learned  judges  who  beard  the  appeal,  Laurie,  J., 
and  Browne,  A,  J.,  held  that  the  will  was  invalid  on  that  ground. 

The  case  was  then  brought  before  the  Supreme  Court  in  its 
collective  capacity  on  review,  preparatory  to  an  appeal  to  Her 
late  Majesty.  The  Supreme  Court  reversed  the  judgment  un- 
der appeal,  and  then  proceeded  to  determine  the  case  upon  the 
merits.  The  court,  consisting  of  Bonser,  C.  J.,  Withers  and 
Laurie,  J.J.,  Laurie,  J.,  dissenting,  held  that  the  testator  was 
of  sound  and  disposing  mind,  and  restored  the  order  of  the 
primary  judge. 

Their  Lordships  entirely  agree  with  the  Chief  Justice  and 
Withers,  J.,  in  holding  that  the  words  of  the  ordinance,  "if 
[357]  no  notary  shall  be  present,"  mean,  if  no  notary  shall  be 
present  acting  in  his  notarial  capacity.  Mr.  Mayne  in  bis  able 
argument  did  not  contend  that  the  mere  bodily  presence  of  a 
notary  would  vitiate  the  execution  of  a  will  attested  by  five  wit- 
nesses. He  admitted  that  if  the  notary  were  drunk  or  asleep  or 
mentally  incapacitated,  he  would  not  be  present  within  the  mean- 
ing  of  the  ordinance.  But  be  contended  that  in  this  case  the 
notary  was  not  only  present,  but  acting  in  a  notarial  capacity 
up  to  the  very  last  moment,  when,  as  he  argued,  it  was  too  late 
for  him  to  stand  aside  or  retire  from  his  position.  Their  Lord- 
ships have  some  difficulty  in  following  this  argument.  When 
the  view  of  Laurie,  J.,  and  Browne,  A.  J.,  that  the  merely  bodily 
presence  of  a  notary  who  does  not  attest  the  will  vitiates  the  at- 
testation of  the  five  witnesses  required  by  law,  ie  abandoned,  it 
is  difficult  to  see  any  sound  distinction  between  the  case  of  a 
notary  who  is  present,  but  incapable  of  performing  his  notarial 
duties,  and  the  case  of  a  notary  who  is  present  and  refuses  for 
some  reason  or  other  to  perform  those  duties.  Nor  is  it  easy  to 
see  what  difference  it  makes  whether  the  notary  who  ie  present 
refuses  to  perform  his  notarial  duties  at  the  last  moment,  or  has 
refused  at  some  earlier  time  to  act  on  the  occasion  in  his  notarial 
capacity. 
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Then  comes  the  question,  Was  the  testator  of  sound  and  dis- 
posing mind  when  he  signed  the  instrument  now  in  question ) 

The  alleged  will  was  executed  in  the  early  morning  of  June  5, 
1896,  between  1  and  2  o'clock  a.  v.  Of  the  persons  present  on 
that  occasion  no  less  than  five  gave  evidence  at  the  trial  in  sup- 
port of  the  will.  They  heard  what  the  testator  said.  They 
saw  what  he  did.  If  their  evidence  stood  alone,  there  could  be 
no  doubt  that  the  testator  was  then  perfectly  competent.  They 
were  Qooneratne,  the  notary,  Rodrigo,  his  clerk,  and  three  of 
the  attesting  witnesses.  The  other  two  attesting  witnesses  had 
deposed  to  the  like  effect  on  the  application  for  probate,  but  they 
were  not  called  at  the  trial.  There  is,  however,  no  suggestion 
that  they  were  improperly  kept  back.  Three  other  persons  were 
called  in  support  of  the  will, — William  I/Abrew,  Dr.  Fernando, 
M.D.,  of  London  University,  Assistant  Colonial  [358]  Sur- 
geon, and  de  Silva,  a  native  doctor.  The  evidence  of  the  native 
doctor  is  of  little  or  no  value.  D'Abrew,  who  was  a  broker  to 
a  European  firm  of  merchants,  apparently  a  man  of  property 
and  a  great  friend  of  the  testator  as  well  as  of  Simon  Fernando, 
saw  the  testator  on  business  on  June  6.  He  says  that  the  testa- 
tor then  conversed  with  him  "very  freely  for  about  ten  minutes," 
and  "talked  very  sensibly."  Dr.  Fernando  whs  not  called  in 
until  June  8.  Perera  was  then  in  a  state  of  coma,  which  the 
doctor  was  told  had  Bet  in  that  morning.  However,  "after  a  bit" 
Dr.  Fernando  was  able  to  rouse  him  and  obtain  answers  to  a 
few  simple  questions.  "He  answered  in  a  few  words,"  says  Dr. 
Fernando.    "He  seemed  to  understand  my  questions." 

In  opposition  to  the  will  three  witnesses  were  called, — the 
testator's  widow,  Dr.  Fonseka,  a  young  medical  practitioner  who 
was  in  attendance  on  the  testator  from  May  26  and  saw  him 
latterly  twice  a  day,  and  Dr.  Rockwood,  general  physician  of 
the  Colombo  Hospital  and  a  gentleman  of  acknowledged  emi- 
nence in  his  profession.  The  evidence  of  the  widow  may  be 
disregarded.  She  was  not  believed  by  the  judge  at  the  trial,  or 
by  the  majority  of  the  Court  of  Appeal  on  review.  Her  story 
is  obviously  unworthy  of  credit.  It  is  inconsistent  with  her  own 
conduct  when  the  application  for  probate  was  made,  and  it  is 
contradicted  on  all  material  points  by  a  body  of  evidence  which 
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it  is  impossible  to  reject  Dr.  Fonseka  and  Dr.  Rockwood,  how- 
ever, whose  evidence  is  beyond  suspicion,  give  it  as  their  opinion 
that  from  and  after  June  2  Perera  was  not  in  a  fit  condition  to 
execute  a  will.  Dr.  Fonseka  undoubtedly  had  ample  opportunity 
of  observing  the  testator's  condition  during  his  last  illness,  but 
naturally  he  would  be  much  influenced  by  Dr.  Rockwood's  opin- 
ion. Dr.  Rockwood  only  saw  Perera  once,  and  that  was  on 
June  2.  He  saw  him  then  under  great  disadvantages.  It  was 
the  day  after  Perera  had  had  a  long  and  exhausting  interview 
with  Gooneratne,  Bitting  up  in  his  bed  for  two  or  three  hours 
and  giving  minute  instructions  for  the  disposition  of  his  prop- 
erty. Perera  was  also  suffering  on  that  day  from  suppression 
of  urine,  which  was  the  immediate  cause  of  Dr.  Rockwood  being 
Bent  for.  It  [369]  is  not  by  any  means  improbable  that  these 
two  circumstances  combined  may  have  led  Dr.  Rockwood  to  take 
a  more  unfavorable  view  of  his  patient's  condition  than  the 
event  seems  to  have  justified.  Certainly  Perera  had  more  vi- 
tality left  in  him  than  Dr.  Rockwood  gave  him  credit  for,  and 
at  least  on  two  occasions  after  the  will  waa  signed  he  showed 
more  intelligence  than  Dr.  Rockwood  thought  possible  from  his 
appearance  on  June  2. 

The  question,  therefore,  comes  to  this:  Having  regard  to  all 
the  circumstances  of  the  case,  ought  the  diagnosis  of  Dr.  Fon- 
seka and  Dr.  Rockwood,  who  were  not  present  when  the  will  was 
executed,  to  outweigh  and  prevail  over  the  testimony  of  eye- 
witnesses based  upon  the  evidence  of  their  own  senses f 

Instructions  for  the  will  were  given  on  June  1.  Perera  sent 
for  Gooneratne  on  that  day.  Gooneratne  went  in  the  evening. 
Perera  told  him  he  wanted  to  make  his  will.  He  called  for  all 
hia  deeds,  and,  with  his  deeds  before  him,  gave  very  full  direc- 
tions for  the  disposal  of  his  property.  The  notary  was  between 
two  and  three  hours  taking  his  instructions.  He  took  them 
down  in  English,  as  he  says  his  practice  was.  The  will  was  to 
be  in  Sinhalese.  On  June  2  Gooneratne  received  a  note  purport- 
ing to  come  from  Perera,  though  not  signed  by  him,  containing 
some  further  instructions.  Gooneratne  took  the  note  to  the  tes- 
tator, who  told  him  to  adopt  it.    Then  the  will  was  drafted  in 
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Sinhalese,  and  afterwards  copied  by  Gooneratue's  clerk  for 
execution. 

It  is  not  denied  that  Ferera  was  in  a  sufficiently  rational  state 
on  Jane  1  to  make  a  will.  Dr.  Fonseka  admits  that  Gooneratne, 
according  to  the  statement  of  the  judge  of  first  instance,  was  "a 
very  respectable  man,"  and  had  practised  as  a  notary  in  English 
and  Sinhalese  for  twenty  years.  There  does  not  seem  to  be  the 
slightest  reason  for  doubting  the  accuracy  of  his  statement  as  to 
the  instructions  given  to  him.  The  only  reason  suggested  by 
Laurie,  J.,  for  disbelieving  Qooneratne's  statement,  seems  to  be 
founded  on  the  elaborate  character  of  the  testator's  instructions 
as  taken  down  by  Gooneratne.  They  Beem  to  have  been  taken 
down  in  the  form  [360]  of  a  will,  and  not  as  notes  or  mem- 
oranda. The  original  instructions  and  the  letter  of  June  2  were 
produced  at  the  trial,  and  the  primary  judge  and  the  two  judges 
who  formed  the  majority  of  the  Supreme  Court  on  review  found 
nothing  suspicious  in  them.  On  the  materials  before  this  Board, 
their  Lordships  agree  with  the  opinion  of  those  learned  judges. 
Even  if  their  Lordships  had  felt  any  hesitation  in  accepting 
their  view  upon  this  part  of  the  case,  they  would  not  be  in  a 
position  to  differ,  because,  either  by  inadvertence  or  design,  the 
original  instructions  for  the  will,  as  well  as  the  letter  of  June  2, 
have  been  omitted  from  the  record. 

The  will  prepared  by  Gooneratne  from  the  instructions  which 
which  were  given  to  him  seems  to  he  a  fair  and  just  disposition 
of  the  testator's  property.  Moreover,  there  was  no  concealment 
about  the  preparation  of  the  will.  So  little  secrecy  was  ob- 
served that  Simon  Fernando,  the  principal  opponent  to  the  will, 
came  to  bear  of  its  contents,  so  far  as  he  was  interested  in  them, 
on  the  very  day  after  the  instructions  were  given.  One  other 
remark  may  be  made  which  bears  upon  the  testator's  apparent 
condition.  Gooneratne,  who  saw  Perera  frequently  during  his 
last  illness,  does  not  seem  to  have  thought  that  there  was  any 
immediate  necessity  for  hurrying  on  the  completion  of  the  trans- 
action. The  instructions  were  given  on  June  1,  but  it  was  not 
until  late  in  the  evening  of  June  4  that  the  will  was  brought  to 
the  testator  for  execution. 

It  is  not  necessary  to  go  through  the  evidence  of  the  witnesses 
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who  were  present  at  the  execution  of  the  will,  because  it  is  ad- 
mitted that  if  their  account  of  the  transaction  is  to  be  accepted 
without  qualification  there  can  be  no  question  about  the  testator's 
mental  capacity. 

The  will,  it  seems,  was  read  over  to  the  testator  clause  by 
clause  by  Bodrigo,  Gooneratne'B  clerk.  Both  Gooneratne  and 
the  clerk  say  that  Perera  seemed  then  to  be  of  sound  mind.  After 
the  will  was  read  over  and  a  clause  of  attestation  had  been  added, 
the  attesting  witnesses  were  called  in  and  the  will  was  executed. 
One  of  the  attesting  witnesses  was  a  brother  of  Simon  Fernando, 
and  on  good  terms  with  him.  In  consequence  of  his  position 
he  declined  to  join  the  other  attesting  [361]  witnesses  in  the 
affidavit  for  probate.  He  was,  however,  called  as  a  witness  at 
the  trial,  and  seems  to  have  given  his  evidence  very  fairly.  In 
cross-examination  he  says  he  was  told  that  Perera  wanted  him. 
He  went  up  to  Perera's  bedside  and  asked  him  why  he  wanted 
him.  Perera  said  there  was  a  will  of  himself  and  his  wife,  and 
he  wanted  the  witness  to  sign.  He  said  there  was  something 
still  to  write  in  the  will,  and  he  asked  the  witness  to  go  and  sit 
outside.  When  the  witnesses  were  called-in  again  the  testator 
was  seated  at  a  table  near  the  bed,  and  he  heard  the  deceased 
say  that  he  had  not  signed  his  name  for  some  time  and  he  felt 
nervous.  The  other  attesting  witnesses  gave  evidence  to  the  same 
effect,  and  they  added  that  the  notary  explained  that  it  was  not 
necessary  for  the  testator  to  sign  his  name,  and  that  it  would  be 
sufficient  if  he  put  his  mark  to  the  will ;  and  bo  Perera  signed 
every  sheet  with  a  cross. 

The  learned  counsel  for  the  appellant  did  not  contend  that 
the  witnesses  in  support  of  the  will  were  acting  in  conspiracy 
or  saying  what  they  knew  to  be  false.  He  said  that  the  will  may 
have  been,  and  probably  was,  read  over  to  the  testator,  but  that 
there  was  nothing  to  show  that  he  followed  the  reading  of  the 
will  or  understood  its  meaning.  He  adopted  the  argument  of 
Laurie,  J.,  to  the  effect  that  it  was  not  enough  to  prove  that  a 
testator  was  of  sound  mind  when  he  gave  instructions  for  his 
will,  and  that  the  instrument  drawn  in  pursuance  of  those  in- 
structions was  signed  by  him  as  his  will,  if  it  is  not  shown  that 
he  was  capable  of  understanding  its  provisions  at  the  time  of 
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signature.  That,  however,  ia  not  the  law.  In  Parker  v.  Felgate 
(1888)  8  P.  D.  171,  52  L.  J.  Prob.  N.  S.  95,  32  Week.  Rep. 
186,  47  J.  P.  808,  Sir  James  Hannen  lays  down  the  law  thus: 
"If  a  person  has  given  instructions  to  a  solicitor  to  make  a  will, 
and  the  solicitor  prepares  it  in  accordance  with  those  instruc- 
tions, all  that  is  necessary  to  make  it  a  good  will,  if  executed  by 
the  testator,  is  that  he  should  be  able  to  think  thus  far :  1  gave 
my  solicitor  instructions  to  prepare  a  will  making  a  certain  dis- 
position of  my  property ;  I  have  no  doubt  that  he  has  given  ef- 
fect to  my  intention,  and  I  accept  the  document  which  is  put 
before  me  as  carrying  it  out'  " 

[362]  Their  Lordships  think  that  the  ruling  of  Sir  James 
Hannen  is  good  law  and  good  sense.  They  could  not,  therefore, 
hold  the  will  invalid,  even  if  they  were  persuaded  that  Perera 
was  unable  to  follow  all  the  provisions  of  his  will  when  it  was 
read  over  to  him  by  Gooneratne's  clerk.  But  they  desire  to  add 
that  they  see  no  reason  to  doubt  or  qualify  the  testimony  of  the 
witnesses  who  agreed  in  saying  that  the  testator  was  of  sound 
mind  when  the  will  was  executed. 

Their  Lordships  will,  therefore,  humbly  advise  His  Majesty 
that  the  appeal  must  be  dismissed. 

Solicitor  for  appellants :  3.  J.  Freeman. 

Note. — Testamentary  capacity  at  the  time  of  giving  instructions 

for  will  as  affecting  measure  of  capacity  which  must  exist  at 

time  of  execution. 

The  point  decided  in  the  case  reported,  that  where  requisite 
mental  capacity  to  make  a  valid  will  existed  at  the  time  of  giving 
instructions  therefor,  it  is  sufficient  if,  at  the  time  of  its  execution, 
a  testator  comprehends  that  he  is  giving  effect  to  his  previously 
formed  testamentary  purpose,  is  one  upon  which  there  is  some  dif- 
ference of  opinion. 

In  the  case  of  Parker  v.  Felgate  (1883)  8  P.  D.  171,  52  L.  J. 
Prob.  N.  S.  95,  32  Week.  Bep.  186,  47  J.  P.  808,  which  is  approved 
in  Perera  v.  Pekbsa,  Sir  James  Hannen,  in  the  coarse  of  summing 
up,  said :  "If  a  person  has  given  instructions  to  a  solicitor  to  make 
a  will,  and  the  solicitor  prepares  it  in  accordance  with  those  instruc- 
tions, all  that  is  necessary  to  make  it  a  good  will,  if  executed  by  the 
testator,  is  that  he  should  be  able  to  think  thus  far:  1  gave  my 
solicitor  instructions  to  prepare  a  will  making  a  certain  disposition 
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of  my  property.  I  have  no  doubt  that  he  has  given  effect  to  my  in- 
tention, and  I  accept  the  document  which  is  put  before  me  as  carry- 
ing it  out'  Now,  I  have  only  put  into  language  that  which  flashes 
across  the  mind  without  being  expressed  in  words.  ...  A  per- 
son might  no  longer  have  capacity  to  go  over  the  whole  transaction, 
and  take  np  the  thread  of  business  from  the  beginning  to  the  end, 
and  think  it  all  over  again,  but  if  he  is  able  to  say  to  himself,  1 
have  settled  that  business  with  my  solicitor.  I  rely  upon  his  hav- 
ing embodied  it  in  proper  words,  and  I  accept  the  paper  which  is 
put  before  me  as  embodying  it,' — it  is  not,  of  course,  necessary  that 
he  should  use  those  words,  but  if  he  is  capable  of  that  train  of 
thought, — in  my  judgment  that  is  sufficient."  And  the  court  pro- 
nounced the  will  valid,  the  jury  having  found  that  although  the 
deceased  when  the  will  was  executed  did  not  remember  and  under- 
stand the  instructions  she  had  given,  nor  could  then  have  under- 
stood them  if  they  had  been  submitted  to  her,  she  was  capable  of 
understanding  and  did  understand  that  she  was  engaged  in  execut- 
ing the  will  for  which  she  had  given  instructions. 

In  Bennett  v.  Manchester  (1854)  2  Week.  Bop.  644,  a  juror 
asked  the  court  the  following  question:  May  I  ask  your  Lordship 
whether  "it  would  be  sufficient  if,  at  the  time  of  executing  the  will, 
the  Duchess  [the  testatrix]  knew  she  was  giving  effect  to  what  she 
had  previously  approved  of?"  To  which  the  court  replied  that  he 
thought  that  would  do.  The  juror  then  asked:  "If  she  had  borne 
in  mind  what  she  intended  to  do  before,  and  meant  to  give  effect 
to  it,  though  at  the  time  she  was  not  capable  of  forming  that  in- 
tention, or  of  arriving  at  such  a  decision  as  a  new  idea  ?"  The  court 
replied,  "Yes."  But  on  appeal,  the  Vice  Chancellor  said  that  if  a 
person,  on  the  day  before  his  death,  while  greatly  depressed  with 
illness,  but  with  his  mind  calm,  clear,  and  perfectly  collected,  had 
given  full  instructions  to  his  solicitor  to  have  his  will  prepared  in 
a  particular  form,  and  if  the  will  was  of  a  complicated  nature,  and 
then  the  next  day  the  will  was  brought  to  him  when  the  powers  of 
his  mind  were  much  more  weakened,  and  he  was  then  in  such  a 
state  that  he  could  not  have  given  the  instructions,  and  then  he 
executed  it,  the  court  would  not  set  it  aside,  although  the  solicitor 
might  have  said,  if  asked  the  question,  that  on  that  day  he  should 
not  have  considered  him  capable  of  giving  the  instructions;  but  if 
the  juryman  meant  to  allude  to  what  the  Duchess  had  told  a 
physician  some  time  before,  the  court  would  hesitate  to  think  that 
the  expression  of  an  opinion  not  given  in  instructions  to  the  so- 
licitor, but  forming  an  expression  in  a  casual  conversation  with  a 
friend  two  months  before  the  instrument  was  executed,  and  a  mere 
capacity  to  recollect  the  fact,  would  be  a  sufficient  capacity  to  make 
the  will  a  valid  one;  that  would  be  open  to  the  observation  that  it 
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was  fallacy  to  Bay,  because  it  would  be  good  two  or  three  days  be- 
fore, therefore  it  would  be  good  two  or  three  months  before.  The 
real  common  sense,  however,  of  the  question,  was  that  what  was 
done  carefully  two  or  three  days  before  might  stand,  whereas  the 
mere  recollection  of  what  oecnrred  two  or  three  months  before 
might  not  be  sufficient  to  sustain  any  instrument  so  executed. 

In  Hathom  v.  King  (1812)  8  Mass.  371,  5  Am.  Dec.  106,  the 
scrivener  was  called  in  the  morning  of  the  day  the  testatrix  died, 
and  given  directions  for  the  preparation  of  the  will.  She  was  then 
very  ill,  and  continued  sinking  until  6  o'clock  in  the  evening,  when 
she  executed  the  will,  dying  at  a  quarter  past  8  o'clock  the  same 
evening.  The  jury  was  instructed  that  if,  at  the  time  of  dictating 
tiie  will,  the  testatrix  had  sufficient  discretion  for  that  purpose,  and 
at  the  time  of  executing  it  she  was  able  to  recall  the  particulars 
which  she  had  so  dictated,  they  must  find  that  she  was  of  sound  and 
disposing  mind  and  memory. 

Where  a  will  was  drawn  in  accordance  with  a  testatrix's  previous- 
ly expressed  wish,  which  was  contained  in  a  memorandum  drawn 
and  signed  a  long  period  before  her  death,  it  was  held  valid,  al- 
though, at  the  time  of  the  execution  of  the  will,  she  was  very  weak 
and  ill,  and  suffered  from  trouble  with  her  throat  which  made  articu- 
lation so  difficult  that  she  could  not  speak,  except  to  say  "yes"  or 
"no,"  and  preferably  to  using  these  words,  nodded  her  head  in  re- 
ply to  questions,  and  had  to  be  lifted  in  bed  to  sign  the  will,  the 
executor  guiding  her  hand,  and  where  a  short  time  afterwards  she 
lapsed  into  unconsciousness  and  died  on  the  following  morning. 
Re  WUde  (1908)  38  Misc.  149,  77  N".  Y.  Supp.  164. 

A  very  similar  question  is  presented  where  the  execution  of  the 
will  is  the  carrying  into  effect  of  a  purpose  formed  at  a  time  when 
full  testamentary  capacity  existed,  and  which,  instead  of  being 
shown  by  directions  for  the  drawing  of  the  will  in  question,  is 
demonstrable  by  other  statements  made  by  testator  as  to  his  testa- 
mentary intention,  or  by  a  previously  executed  will.  Of  each  type 
are  the  cases  immediately  following: 

In  O'Brien  v.  Dwyer  (1889)  45  N.  J.  Eq.  689,  17  AtL  777, 
where  the  property  disposed  of  was  that  which  testatrix  had  dealt 
with  and  known  for  years,  and  the  natural  objects  of  her  bounty 
were  immediately  before  her  and  few,  it  was  held  that  want  of 
testamentary  capacity  was  not  shown,  where  the  operations  of  in- 
vestigating, considering,  and  adjusting  the  claims  upon  her  had 
been  performed  by  testatrix  where  she  was  in  strength,  by  proof  of 
the  fact  that  when  the  will  was  executed,  thirty-six  hours  later,  her 
condition  was  very  low,  and  she  made  a  desperate  effort  to  sign  her 
name,  but  could  not  do  it,  and  was  so  weak  and  tremulous  that  her 
hand  had  to  be  guided  in  making  her  mark,  and,  although  she 
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eeemed  to  understand  that  she  wished  to  sign  the  paper  before  her, 
she  did  not  appear  to  be  capable  of  "investigation  or  thought,"  and 
that  she  was  gasping  for  breath,  and  in  no  condition  to  think  or 
exercise  her  mind  at  the  time,  if  she  had  mind  enough  to  remember 
that  which  she  had  before  considered  and  fixed  upon,  and  to  con- 
sider her  former  conclusions. 

In  Clifton  v.  Clifton  (1890)  47  N.  J.  Eq.  227,  21  Atl.  333,  where 
the  testatrix's  estate  consisted  entirely  of  property  upon  which  she 
had  lived  for  many  years,  and  she  had  already  selected  from  her 
kindred  those  whom  she  intended  to  be  the  recipients  of  her  bounty, 
and  the  problem  before  her  was  simply  whether  the  disposition  she 
had  already  made  should  stand,  it  was  held  that  she  had  testa- 
mentary capacity,  although  her  mind  had  become  childish  and  her 
memory  had  begun  to  fail,  and  she  was  unable  to  converse  connect- 
edly upon  any  subject,  and  would  do  various  things  indicating  child- 
ishness and  an  enfeebled  mind. 

See  also  Lindsey  v.  Stephens  (1910)  229  Mo.  600,  129  S.  W. 
641,  in  which  a  testator,  although  very  ill  and  too  weak  to  sign  his 
name,  was  held  to  have  sufficient  testamentary  capacity,  where  he 
made  practically  the  same  disposition  of  his  property  as  was  con- 
tained in  a  former  will  made  by  him,  except  that  be  slightly  in- 
creased the  amount  of  legacies  to  certain  of  his  children,  and  made 
other  alterations  due  to  changes  in  the  situation,  and  where  he  re- 
quired the  old  will  to  be  read  over  to  him,  clause  by  clause,  indicat- 
ing after  the  reading  of  each,  such  changes  as  he  wished  made.  In 
this  case,  however,  there  was  other  evidence  tending  to  show  testa- 
mentary capacity  at  the  time  of  the  execution  of  the  instrument. 

And  see  also  Rose's  Estate  (1909)  223  Pa.  454,  72  Atl.  800, 
where  the  will  was  framed  on  a  line  with  an  intention  which  testa- 
tor had  repeatedly  expressed  some  years  before,  and  was  drawn  by 
counsel  from  a  memorandum  dictated  by  testator  about  two  months 
before  his  death,  and  in  which  it  was  held  that  there  was  nothing 
to  show  any  want  of  testamentary  capacity,  although,  at  the  time 
the  testator  signed  the  will,  he  was  in  bed,  suffering  from  a  fatal 
disease,  and  was  very  weak  physically.  There  was  in  this  case  other 
evidence  showing  mental  capacity  at  the  time  of  the  signing  of  the 
instrument. 

In  McMasters  v.  Blair  (1857)  89  Pa.  298,  the  court  said:  "Very 
often  a  disposing  mind  needs  very  little  power  of  reflection,  because 
it  has  but  little  to  reflect  about.  The  work  of  reflection  has  been 
performed  before;  and  when  the  time  of  making  the  will  comes, 
memory  alone  is  wanted  in  order  to  dictate  the  results.  Wills  writ- 
ten in  extremis  are  not  necessarily,  and  perhaps  not  often,  first 
thought  out  and  arranged  then.  And  though  the  testator's  mind 
might  be  very  dull  when  called  to  subjects  in  which  he  took  no  in- 
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terest,  it  might  not  be  at  all  eo  on  the  subject  of  his  will,  which  it 
is  very  apparent  he  was  quite  desirous  of  making.  He  might  take 
no  interest  in  medical  attendance,  which  he  regarded  as  hopeless, 
and  yet  wake  up  full;  to  the  performance  of  the  duty  of  making  his 
will.  If,  when  he  dictated  his  will,  his  mind  and  memory  were 
active  enough  to  enable  him  to  understand  and  direct  the  business 
in  which  he  was  engaged,  he  was  not  intestate." 

It  is  not  a  requisite  of  testamentary  capacity  that  a  testator 
should  have  recollection  of  the  property  he  meant  to  dispose  of,  of 
the  persons  who  were  the  natural  objects  of  his  bounty,  and  the 
manner  in  which  it  was  to  be  distributed  between  them,  where,  be- 
fore his  last  sickness,  he  had  determined  to  give  the  body  of  his 
estate  to  a  stranger,  and  there  was  therefore  no  necessity  to  recall 
his  property  piecemeal  to  mind,  or  to  recollect  his  kindred.  Steven- 
son v.  Steveneon  (1859)  33  Pa.  471.  The  court  said  that  distri- 
bution was  not  the  tiling  attempted,  and  that  therefore  competency 
to  distribute  was  not  the  proper  test 

But  an  opinion  apparently  at  variance  with  that  expressed  in 
the  preceding  cases  was  rendered  in  Terry  v.  Davenport  (1908)  170 
Ind.  74,  83  N.  E.  636,  where  an  instruction  that  if  the  testator  was 
of  sound  mind  at  the  time  bis  will  was  prepared,  but  afterwards, 
and  before  it  was  signed,  he  was  stricken  with  disease,  then,  if  he 
had  mind  enough  at  the  time  the  will  was  signed  to  know  the 
business  in  which  he  was  engaged,  and  that  he  was  signing  the  will 
be  had  already  prepared,  the  will  is  not  invalid  on  the  ground  of 
unsoundness  of  mind,  was  held  to  be  too  narrow,  the  court  saying 
that  it  was  not  enough  to  know  that  he  was  executing  a  will  he  had 
previously  dictated ;  but  that  he  should  also  have  been  able  to  recol- 
lect and  approve  the  provisions  he  had  made  in  the  distribution  of 
his  property. 

The  question  to  be  decided  as  to  the  competency  of  a  testator  to 
make  a  will  involves  the  inquiry  whether  he  was  of  sufficient  mental 
soundness  to  change  any  previously  existing  purpose  he  might  have 
formed  if  he  should  subsequently  desire  to  do  so.  The  mere  fact 
that  a  will  is  in  the  direction  of  the  preconceived  purpose  should 
have  no  weight  unless  the  testator  was,  at  the  time  of  executing  it,  of 
aound  and  disposing  mind.    Be  Hoover  (1891)  8  Mackey,  495. 

Where  it  appeared  that  a  testatrix  was  so  weak  that  she  could 
only  make  her  mark  on  the  execution  of  the  will,  and  that  im- 
mediately afterwards  she  was  in  a  dazed  and  stupefied  condition, 
it  was  held  that  she  did  not  have  testamentary  capacity,  although 
the  will  was  drafted  from  instructions  given  her  attorney  some 
time  before,  and  although  the  latter  testified  that  he  read  the  paper 
over  to  her,  and  asked  her  whether  it  was  her  last  will  and  testa- 
ment, and  that  she  answered,  TeB."  Be  Coop  (1889)  24  N.  T.  3. 
E.  417,  6  N.  Y.  Supp.  664.  E.  S.  0. 
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[ENGLISH  COT7RT  OF  APPEAL,] 

I"N  BE  JOHN  MORRIS  and  Others,  Solicitors,  etc 

[1008]  1  K.  B.  473. 
Also  Reported  in  77  L.  J.  K.  B.  N.  8.  265,  08  L.  T.  N.  S.  600. 

Solicitor  —  Lien  on  client's  papers  for  costs  —  Acceptance  of  securities 
—  Duty  of  solicitor  to  inform  client  of  intention  to  retain  lien. . 

Where  securities  are  given  by  ft  client  to  ft  solicitor  to  secure  the 
payment  of  particular  coats,  the  solicitor's  general  lien  is  unaffected. 

Where  ft  solicitor  takes  any  security  for  his  general  costs  which  is 
inconsistent  with  the  retention  of  his  general  lien,  since  it  gives  him 
some  special  advantage  which  the  enforcement  of  the  payment  of  his 
costs  by  the  exercise  of  his  right  of  lien  would  not  give,  that  lien  is  gone 
unless  he  gives  the  client  express  notice  of  his  intention  to  retain  the 
lien. 

Per  Kennedy,  L.  J.:  Emitble,  if  a  solicitor  when  taking  from  bis  client 
any  security  for  general  costs  intends  to  retain  his  lien,  be  ought,  either 
by  express  words  or  by  necessary  implication,  to  make  that  intention 
known  to  his  client. 

(November  IB,  1007.) 

Appeal  from  the  decision  of  Bucknill,  J. 

In  October,  1900,  Messrs.  Ashurst,  Morris,  Crisp,  A  Com- 
pany had  been  acting  as  solicitors  for  a  Mr.  Wyler  for  about  two 
years  in  a  number  of  actions  and  other  matters,  some  of  which 
were  still  pending  and  some  of  which  had  been  completed.  On 
November  9,  1900,  and  on  May  28  and  June  19,  1902,  Mr. 
Wyler  deposited  with  Messrs.  Ashurst,  Morris,  Crisp,  &  Com- 
pany certain  securities  consisting  of  share  certificates  in  various 
companies.  The  letters  accompanying  the  securities  stated  re- 
spectively that  they  were  "as  security  for  my  account  with  you," 
"as  security  for  costs  in  Re  House  of  Lords  Appeal,"  and  "as 
security  for  my  account  and  for  the  costs  in  my  libel  action." 

It  was  contended  by  the  firm  as  being  the  proper  inference  to 
be  drawn,  both  from  the  whole  correspondence  between  Mr. 
Wyler  and  themselves,  and  from  their  oral  interviews  as  de- 
posed to  on  affidavit,  that  the  securities  so  deposited  were  not 
handed  to  the  firm  in  respect  of  their  general  costs,  but  in  re- 
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spect  of  counsel's  fees  and  out  of  pocket  expenses  of  certain  par- 
ticular matters.  It  was  contended  for  Mr.  Wyler  that  the 
securities  were  deposited  in  respect  of  general  costs,  and  that  the 
solicitors,  in  accepting  them,  had  waived  their  lien  on  Mr. 
Wyter*s  papers  and  other  documents. 

[474]  Bucknill,  J.,  decided  that  the  securities  so  given  were  not 
given  under  such  circumstances  as  to  destroy  the  solicitor's  gen- 
eral lien,  and  Mr.  Wyler  appealed. 

Rufus  Isaacs,  K.C.  (William  Wills  with  him),  for  the  ap- 
pellant. Generally  speaking,  no  doubt  a  solicitor  has  a  lien  on 
all  his  client's  papers  in  respect  of  his  unpaid  costs,  but  if  the 
solicitor  takes  any  security  from  the  client  he  loses  his  lien  by 
so  doing,  unless  he  can  show  some  special  agreement  between 
himself  and  his  client  that  the  giving  and  receiving  of  the  se- 
curity was  not  intended  to  affect  his  lien.  The  onus  of  estab- 
lishing such  an  agreement  is  on  the  solicitor.  In  re  Taylor, 
Stileman,  £  Underwood  [1891]  1  Ch.  590;  Cowell  v.  Simpson 
(1809)  16  Ves.  Jr.  275,  10  Revised  Rep.  181;  Balch  v.  Symes 
(1823)  Turn.  &  R.  87,  23  Revised  Rep.  195 ;  Bis/till  v.  Bradford 
Tramways  Co.  (1893)  9  Times  L.  R.  337. 

J.  E.  Banks,  E.C.  (A.  M.  Bremner  with  him),  for  the  re- 
spondents. A  right  of  lien  is  discharged  by  any  new  arrange- 
ment between  the  parties  the  terms  of  which  are  incompatible 
with  the  retention  of  the  lien,  and  the  onus  is  on  the  client  to 
establish  the  existence  of  an  arrangement  which  is  so  inconsist- 
ent with  the  lien  that  it  sufficiently  indicates  the  intention  of  the 
parties  that  the  lien  should  not  be  enforced.  Batih  of  Africa  v. 
Salisbury  Gold  Mining  Go.  [1892]  A.  C.  281,  61  L.  J.  P.  0. 
K.  S.  34,  66  L.  T.  N.  S.  237,  41  Week.  Rep.  47.  There  is 
a  material  distinction  between  the  cases  where  security  is  given 
by  the  client  and  received  by  the  solicitor  for  general  coats,  and 
where  the  security  is  given  and  received  in  respect  of  disburse- 
ments. Bewison  v.  Guthrie  (1836)  2  Bing.  N.  0.  755,  3  Scott, 
298,  5  L.  J.  C.  P.  N".  S.  283;  Cowell  v.  Simpson  (1809)  16  Ves. 
Jr.  275,  10  Revised  Rep.  181;  Angus  v.  McLachlan  (1883)  23 
Ch.  D.  330,  52  L.  J.  Ch.  N.  S.  587,  48  L.  T.  N.  S.  863,  31  Week. 
Rep.  641.     In  the  latter  case  the  solicitor's  lieu  was  treated  as 
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being  in  every  way  similar  to  innkeeper's  or  banker's  lien.  The 
cases  of  In  re  Taylor,  Stileman,  &  Underwood  [1891]  1  Ch. 
590  and  In  re  Douglas  Norman  &  Co.  [1898]  1  Ch.  199,  67  L. 
J.  Ch.  N.  S.  85,  77  L.  T.  N.  S.  552,  46  Week.  Rep.  421,  did 
not  lay  down  any  general  principle,  but  turned  on  the  particular 
form  and  circumstances  of  the  security  given  by  the  client  to  the 
solicitor.  It  is  for  the  appellant  to  establish  a  contract  between 
[475]  himself  and  the  respondents  which  from  its  nature, 
would  compel  the  court  to  say  that  it  involved  the  waiver  of 
their  Hen  by  the  respondents. 

Rufus  Isaacs,  E.C.  in  reply.  The  appellants'  proposition 
as  to  the  law  only  regards  solicitors'  lien,  and  does  not  apply  to 
either  innkeeper's  or  banker's  lien.  The  relation  of  a  solicitor 
to  his  client  is  entirely  different  to  that  of  a  banker  and  custom- 
er or  innkeeper  and  guest. 

Cur.  adv.  mdt. 

Lord  Alverstone,  C.J.,  read  the  following  judgment:  I 
have  had  the  opportunity  of  reading  the  judgment  prepared  in 
this  case  by  Buckley,  L.J.,  in  which  I  entirely  concur,  and  I  do 
not,  therefore,  propose  to  deal  in  detail  with  the  authorities 
which  he  has  examined.  I  will  only  say  that  in  my  opinion  the 
result  of  those  authorities  may  be  stated  as  follows. 

Prima  facie  a  solicitor  has  a  lien  for  his  charges  upon  the 
papers  of  his  client.  This  lien  may  be  lost,  released,  or  waived 
in  the  same  way  as  the  liens  which  other  persons  possess.  The 
main  difference  between  the  case  of  a  solicitor's  lien  and  those 
other  liens  is  (hat,  where  a  solicitor  takes  any  security  which  iB 
in  any  degree  inconsistent  with  the  retention  of  a  lien,  it  is  his 
duty  to  give  express  notice  to  the  client  if  he  intends  to  retain 
the  lien,  and  that,  should  he  not  do  so,  bia  lien  will  be  taken  to  be 
abandoned. 

Applying  now  these  principles  to  this  case,  Bucknill,  X,  has 
decided  that  the  security  given  in  the  months  of  November, 
1900,  and  May,  1902,  was  not  given  under  such  circumstances 
as  to  destroy  the  plaintiff's  lien.  It  iB  against  this  order  that 
Mr.  Wyler  appeals,  and  he  further  contends  that  the  security 
given  in  June,  1902,  was  also  given  under  such  circumstances  as 
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to  discharge  the  lien.  Id  the  month  of  October,  1900,  Messrs. 
Ashurst,  Morris,  Crisp,  &  Company  had  been  acting  as  Mr. 
Wyler's  solicitors  for  about  two  years ;  they  had  bo  acted  in  a 
number  of  matters,  some  of  which  were  still  pending  in  the  year 
1900,  some  of  which  had  been  completed.  Mr.  Wyler  states  in 
his  affidavit  that  in  the  month  of  October,  1900,  Mr.  Stevenson, 
a  member  of  the  firm  of  Ashurst,  Morris,  Crisp,  &  Company 
agreed  that  he  (Wyler)  [476]  should  deposit  securities  with 
the  said  firm  for  the  purpose  of  securing  all  sums  which  then  were 
or  should  thereafter  become  due  from  him  to  them  in  respect  of 
their  fees,  charges,  and  disbursements;  that,  in  pursuance  of 
this  agreement,  he  forthwith  deposited  certain  securities,  and 
that  on  several  occasions  he  made  further  deposit  of  securities 
in  accordance  with  the  said  agreement  Mr.  Stevenson  states 
that  the  securities  received  by  his  firm  on  November  9, 1900,  May 
28  and  June  19,  1902,  were  handed  to  his  firm  simply  as  secu- 
rity for  counsel's  fees  and  for  out-of-pocket  disbursements,  and 
that  he  never  asked  Wyler,  nor  did  Wyler  agree,  to  give  his  firm 
security  for  any  other  purpose,  or  for  his  general  indebtedness, 
present  or  future. 

In  this  direct  controversy  between  the  persons  who  were 
parties  to  the  arrangement,  it  would  have  been  much  more  satis- 
factory to  me  if  they  had  been  cross-examined,  and  if  there  had 
been  discovery  of  documents.  No  application  was  made  for 
this  purpose  by  either  side,  and  the  case  was  conducted  before 
Backnill,  J.,  and  ourselves  upon  the  affidavits  only.  As  regards 
the  deposit  of  the  securities  on  November  9,  1900,  Bucknill,  J,, 
found  in  favor  of  the  contention  of  Mr.  Stevenson,  and  in  that 
finding  I  concur.  [His  Lordship  then  discussed  the  correspond- 
ence, and  continued: — ] 

No  farther  arrangement  is  suggested  until  that  which  oc- 
curred in  the  year  1902.  The  debentures  deposited  in  May,  1902, 
were,  in  my  opinion,  deposited  as  security  for  the  costs  of  the 
House  of  Lords  appeal,  not  disbursements  only,  but  costs.  This 
I  gather  to  be  the  view  of  Bucknill,  J.,  in  which  I  concur,  but 
if  necessary  the  order  should  make  this  clear. 

It  remains  only  to  consider  one  further  point  raised  on  behalf 
of  Mr.  Wyler,  namely,  that  in  sending  the  security  on  June  19, 
■    B.  R.  Cm.  Vol.  H.— 4. 
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1902,  in  a  letter  which  contained  the  words,  "as  security  for  my 
account  and  for  coats  in  my  libel  action,"  BuckniU,  J.,  ought  to 
have  decided  that  the  security  was  given  and  received  on  ac- 
count of  the  general  costs,  and  that  therefore  the  lien  was  alto- 
gether discharged.  In  my  opinion  it  would  not  be  right,  taking 
the  view  I  do  of  the  other  transactions,  to  come  to  the  conclu- 
sion that  the  use  of  the  words,  "my  account,"  in  this  letter  are 
sufficient  to  show  that  the  security  was  being  [477]  held  general- 
ly on  account  of  all  costs  and  charges  due  to  Messrs.  Ashurst, 
Morris,  Crisp,  &  Company  upon  the  understanding  that  their 
lien  was  released  and  discharged. 

For  the  above  reasons  I  am  of  opinion  that  the  decision  of 
BuckniU,  J.,  declining  to  order  Messrs.  Ashurst,  Morris,  Crisp, 
&  Company  to  hand  over  all  papers  to  Mr.  Wyler,  was  right,  and 
that  this  appeal  should  he  dismissed,  with  costs. 

Buckley,  L.J.,  read  the  following  judgment:  Where  a  so- 
licitor entitled  to  a  lien  takes  from  his  client  security  upon  prop- 
erty already  included  in  the  lien,  or  where  such  an  one  takes  a 
security  which  gives  time  (say  for  a  period  of  three  years),  or 
which  gives  a  right  to  interest  which  would  not  otherwise  be 
payable,  it  may  well  be  that  the  lien  is  gone.  In  such  case  there 
is  a  new  arrangement  between  creditor  and  debtor  which,  within 
Lord  Watson's  words  in  Bank  of  Africa  v.  Salisbury  Gold  Min- 
ing Co.  [1892]  A.  C.  281,  at  p.  284,  61  L.  J.  P.  C.  N.  S.  34,  66 
L.  T.  N.  S.  237,  41  Week.  Kep.  47,  is  incompatible  with  the  re- 
tention of  the  lien.  The  existence  of  the  security  is  inconsist- 
ent with  the  continued  existence  of  the  lien.  I  point  out  at  the 
outset  that  the  security  in  this  case  has  not  those  characteristics 
or  any  of  them. 

The  question  which  arises  in  the  present  case  is  this  general 
question:  Is  the  solicitors'  lien  gone  (in  other  words,  has  the 
solicitor  waived  or  released  his  lien)  if  he  takes  security  for  his 
costs,  or  for  part  of  them,  without  communication  made  to  his 
client,  by  which  he  expressly  or,  having  regard  to  all  the  facts, 
impliedly  reserves  his  lien ;  or,  at  any  rate,  is  the  lien  under  those 
circumstances  prima  facie  gone,  and  is  the  onus  on  the  solicitor 
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to  allow  that  it  is  not  gone,  and  that  he  has  expressly  or  implied- 
ly reserved  his  lien  ? 

No  doubt  the  case  of  a  solicitor  differs  from  that  of  other  per- 
sons (say  an  innkeeper)  in  respect  of  his  right  of  lien, — a  dif- 
ference which  arises  from  the  fact  that  it  is  the  duty  of  the 
solicitor  to  explain  to  his  client  the  effect  of  that  which  the 
client  is  about  to  do.  But,  bearing  this  in  mind,  the  law,  as  I 
understand  it  from  the  authorities,  does  not  answer  affirmatively 
the  general  question  which  I  have  put  In  CoweU  v.  Simpson, 
(1809)  16  Ves.  Jr.  275,  10  Revised  Bep.  181,  the  leading  case 
upon  this  matter,  the  question  was  not  simply  [478]  whether 
a  solicitor  who  takes  a  security  abandons  his  lien,  but  whether  a 
solicitor  who  takes  a  particular  form  of  security  abandons  his 
lien.  I  say  bo,  notwithstanding  the  fact  that  in  Batch  v.  Symes, 
(1822)  Turn.  &  R.  87,  92,  23  Revised  Hep.  195,  Lord  Eldon 
uses  the  former  words.  I  think  he  meant  no  more  than  to  say 
that  he  retained  the  opinion  which  he  bad  expressed  in  Cowell  v. 
Simpson  (1809)  16  Ves.  Jr.  27S.  That  opinion,  in  my  judg- 
ment, was  that,  where  the  solicitor  takes  such  a  security  as  a  note 
payable  with  interest  three  years  after  date,  the  security  taken 
is  such  that  the  lien  is  gone.  Lord  Eldon  says  (Id.  at  p.  279) : 
"It  has  been  put  upon  a  rule  of  law,  that  the  special  contract" 
(meaning,  having  regard  to  the  contest,  any  special  contract  of 
security)  "removes  the  implied  one;  but,  if  that  is  the  ground, 
this  case  would  deserve  much  consideration."  He  ultimately 
did  not  rest  bis  judgment  on  the  ground  that  the  special  con- 
tract removes  the  implied  one,  but  upon  the  ground  that  (Id.  at 
p.  282)  "where  these  special  agreements  are  taken"  (meaning,  I 
think,  such  a  special  agreement  as  he  had  been  giving  by  way  of 
instance,  and  as  there  was  in  that  case)  "the  lien  does  not  re- 
main." Tindal,  C.J.,  in  Hewison  v.  Guthrie  (1836)  2  Bing.  N, 
C.  755,  759,  3  Scott,  298,  5  L.  J.  C.  P.  N.  S.  283,  so  lays  down 
the  proposition,  referring  to  CoweU  v.  Simpson  as  the  authority 
upon  the  point  In  Angus  v.  McLachlan  (1883)  23  Ch.  D.  330, 
52  L.  J.  Ch.  K.  S.  587,  48  L.  T.  N.  S.  863,  31  Week.  Bep. 
641,  which  no  doubt  was  an  innkeeper's  case,  Kay,  J.,  says  (Id. 
at  p.  335)  :  "As  I  understand  the  law,  it  is  not  the  mere  taking 
of  a  security  which  destroys  the  lien,  but  there  must  be  something 
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in  the  facts  of  the  case,  or  in  the  nature  of  the  security  taken, 
which  is  inconsistent  with  the  existence  of  the  lien,  and  which  is 
destructive  of  it."  Mr.  Isaacs  has  relied  strongly  upon  In  re 
Taylor,  StUeman,  &  Underwood  [1891]  1  Ch.  590.  The  head- 
note  in  that  case  is,  I  think,  too  large.  It  will  be  found  that  each 
of  the  Lords  Justices  relies  not  upon  the  fact  that  the  solicitor 
had  taken  security  from  his  client  without  explaining  that  he 
reserved  his  lien,  but  that  he  bad  taken  such  a  security  as  the 
solicitor  there  took.  It  was  a  promissory  note  payable  on  de- 
mand, with  interest  at  5  per  cent,  and  a  charge  upon  a  policy  to 
[479]  secure  that  sum  and  interest.  It  is  true  that  in  that  case 
payment  was  not  postponed  for  a  period  of  time,  but  there  was 
created  a  right  to  interest  which  otherwise  would  not  have  been 
payable.  I  cannot  find  it  laid  down  anywhere  in  the  judgments, 
that  the  mere  fact  that  the  lien  was  not  expressly  reserved  con- 
cludes the  matter.  That  point  is  not  even  referred  to  by  either 
Lindley,  L.J.,  or  Lopes,  L.J.,  and  is  not  made  the  ground  of  de- 
cision by  Kay,  L.J.  The  ground  of  decision  is  found  in  the 
words  of  Lindley,  L.J.,  which  Kay,  L.J.,  adopts,  that  ([1891] 
1  Ch.  at  p.  597),  "whether  a  lien  is  waived  or  not  by  taking  a 
security  depends  upon  the  intention  expressed  or  to  be  inferred 
from  the  position  of  the  parties  and  all  the  circumstances  of  the 
case."  I  do  not  find  that  North  J.'s  decision  in  In  re  Douglas 
Norman  &  Co.  [1898]  1  Oh.  199,  87  L.  J  Ch.  N.  S.  85,  77  L. 
T.  N.  S.  552,  46  Week.  Eep.  421,  carries  the  matter  further.  He 
was  but  applying  that  which  had  been  decided  in  In  re  Taylor, 
Stileman,  &  Underwood,  supra.  I  have  scanned  anxiously  the 
language  of  Lord  Esher  in  Bissill  v.  Bradford  Tramways  Co. 
(1883)  9  Times  L.  R.  387,  to  see  whether  that  case,  which  is  of 
course  binding  upon  us,  laid  down  the  larger  proposition.  There 
is  some  ground  in  the  ultimate  sentences  of  the  judgment  for  say- 
ing that  it  did ;  but,  reading  it  carefully,  I  do  not  think  that  the 
court  meant  to  lay  down  any  more  than  had  been  laid  down  in 
In  re  Taylor,  Stileman,  &  Underwood.  After  citing  passages 
from  that  case,  in  which  both  Lindley,  L.J.,  and  Kay,  L.J.,  had 
spoken  of  the  solicitor  taking  "such  a  security,"  as  in  that  case, 
Lord  Esher  is  reported  as  going  on  to  say  that  "the  rule  in  respect 
of  matters  of  this  kind  was  there  laid  down,  and  the  court  had . 
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to  apply  that  role  in  the  present  case."  I  do  not  think  the  court 
meant  to  lay  down  a  new  or  extended  rule.  In  my  judgment 
the  facte  of  this  case  have  to  be  looked  at  to  see  whether  the  solic- 
itor has  taken  a  security  incompatible  with  the  retention  of  his 
lien,  or  has  made  with  his  client  an  arrangement  which  suf- 
ficiently indicates  the  intention  of  the  parties,  that  the  right  shall 
no  longer  be  enforced.  These  are  Lord  Watson's  words  in  Bank 
of  Africa  v.  Salisbury  Gold  Mining  Co.  [1892]  A.  0.  281,  at  p. 
284,  61  L.  J.  P.  C.  N.  a  34,  66  L.  T.  N.  S.  237,  41  Week.  Rep. 
47.  The  Lord  Chief  Justice  has  already  dealt  [480]  with  the 
facts  of  the  case.  I  need  not  travel  through  them  again.  The 
solicitor's  lien  is  a  right  of  property.  It  remains  in  him  unless 
he  has  expressly  or  by  implication  released  or  abandoned  it  The 
conclusion  at  which  I  arrive  upon  the  evidence  is  that  he  neither 
released  it  nor  made  any  such  arrangement  as  indicates  the  in- 
tention that  the  right  should  no  longer  be  enforced.  [The  Lord 
Justice  then  discussed  the  facts  which  led  him  to  this  conclusion, 
and  continued : — ]  It  remains  that  for  some  costs  the  solicitors 
are  entitled  to  a  lien  upon  all  the  papers  of  the  client  in  their 
possession.    I  think  the  appeal  should  be  dismissed. 

Kennedy,  L.J.,  read  the  following  judgment:  In  this  case  I 
also  have  come  to  the  conclusion  that  the  appeal  should  be  dis- 
missed. 

I  should  have  felt  some  difficulty  in  reaching  this  conclusion  if 
it  had  been  necessary  (as,  in  my  opinion,  it  is  not)  to  concur  in 
the  view  that  it  is  only  in  the  case  of  his  taking  from  the  client 
a  security  for  his  general  costs,  inconsistent  or  incompatible  with 
the  retention  of  his  lien  (inasmuch  as  it  confers  a  right  to  inter- 
est which  would  not  otherwise  be  payable,  or  gives  time  for  pay- 
ment or  some  other  special  advantage  to  him,  which  the  enforce- 
ment of  the  payment  of  his  costs  through  the  exercise  of  his  right 
of  lien  would  not  give),  that  a  solicitor  has  a  duty  to  give  notice 
to  bis  client  of  his  reservation  of  his  right  of  lien,  and  that  in 
such  a  case  only  ought  he  to  be  presumed  to  have  waived  or  aban- 
doned that  right,  and  to  bear  the  burden  of  proving  affirmatively 
that  it  has  been  reserved  either  expressly  or  by  necessary  impli- 
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My  present  inclination — for,  as  I  have  said,  it  is  not  necessary 
for  the  decision  of  the  case  before  us  to  pronounce  a  final  judg- 
ment upon  the  point, — is  to  hold  that  the  fiduciary  relation  of  the 
solicitor  towards  his  client,  which  our  law  bo  scrupulously  main- 
tains, involves  a  stricter  adherence  to  the  duty  of  disclosure  when- 
ever a  solicitor  in  his  dealings  with  a  client  procures  any  advan- 
tage for  himself.  Whatever  be  the  nature  of  the  security,  its 
acquisition  in  addition  to  the  retention  of  his  right  of  lien  must 
be  an  advantage  to  the  solicitor  and  the  taking  of  [481]  some- 
thing of  value  from  the  client.  Of  course,  if  the  added  security  is 
that  which  the  Lord  Chief  Justice  and  Buckley,  L.J.,  intended  by 
the  epithet  "inconsistent," — that  ib  to  say,  if  it  gives  the  solicit- 
or something  beyond  that  which  he  could  get  by  the  exercise  of 
his  right  of  lien, — the  advantage  resulting  to  the  solicitor  from 
such  a  security  is  bo  much  the  greater;  but,  be  the  nature  of  the 
security  what  it  may,  it  confers  upon  the  solicitor  some  advantage, 
or  he  would  not  take  it  from  his  client,  and  the  difference  of  ad- 
vantage between  one  security  and  another  is,  it  seems  to  me,  a  dif- 
ference of  degree,  and  not  of  essence.  In  view  of  the  peculiar 
position  which  a  solicitor  occupies  in  relation  to  his  client,  and  of 
the  public  importance,  which  the  law  recognizes,  of  maintaining 
the  obligations  of  that  relation  in  their  integrity,  I  should  be  in- 
clined to  hold  that,  if,  when  taking  from  his  client  any  security 
for  costs  generally,  a  solicitor  intends  to  retain  the  security  of 
his  lien,  he  ought  not  to  be  silent,  but  either  by  express  words 
or  by  necessary  implication  to  make  that  intention  known  to  hia 
client;  and  that  if  he  fails  to  prove  such  a  reservation  he  ought, 
whatever  be  the  nature  of  the  security  he  takes,  to  be  treated  as 
having  waived  or  abandoned  his  right  of  lien. 

In  regard  to  the  authorities,  I  will  content  myself  with  saying 
little  more  than  that  any  examination  of  them  leads  me  to  think 
that  they  would  not  be  found  to  conflict  with  the  view  which 
appears  to  me,  as  at  present  advised,  right  in  point  of  principle. 
Rewison  v.  Guthrie  (1836)  2  Bing.  N.  C.  755,  3  Scott,  298,  5 
L.  J.  C.  P.  N.  S.  283,  and  Angus  v.  McLachlan  (1883)  23  Ch. 
D.  330,  52  L.  J.  Ch.  N.  S.  587,  48  L.  T.  N.  S.  863,  81  Week. 
Hep.  641,  do  not  seem  to  me  to  help  us,  and  they  are  cases  in 
which  the  judgments  are  directed  to  the  solution  of  questions  re- 
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latLng  to  the  lien  of  persona  who  are  not  solicitors.  Obviously 
very  different  considerations  arise  from  the  very  different  po- 
sition which  a  solicitor  occupies  in  relation  to  his  client ;  as  com- 
pared with  that  of  an  innkeeper  towards  his  guest  or  an  insur- 
ance broker  towards  the  merchant  who  employs  him.  When  we 
come  to  the  cases  in  point,  in  which  the  effect  of  taking  a  secu- 
rity for  costs  upon  the  retention  of  the  solicitor's  lien  has  been 
considered,  the  result,  to  my  mind,  as  to  judicial  opinion,  stands 
thus :  It  is  clear  that  the  acceptance  of  a  security  for  costa  gen- 
erally without  an  [482]  accompanying  reservation  of  the  right 
of  lien  may  operate  as  a  waiver  of  the  lien.  In  the  judgments  of 
Lord  Eldon  in  Baich  v.  Byrnes  (1822)  Turn.  &  R.  87,  at  p.  92, 
23  Revised  Rep.  195,  and  of  Lord  Esher,  M.R.,  in  Biasill  v. 
Bradford  Tramways  Co.  (1893)  9  Times  L.  R.  337,  is  to  be 
found  language  which  appears  to  me,  if  read  by  itself,  to  justify 
the  view  that  the  solicitor  who  takes  a  security  for  his  costs  there- 
by and  ipso  facto  abandons  his  lien;  but  I  quite  agree  that  in 
appraising  the  effect  of  the  language  it  would  not  be  right  to 
exclude  from  consideration,  in  Lord  Eldon's  case,  his  earlier 
judgment  in  CoweU  v.  Simpson  (1809)  16  Ves.  Jr.  275,  10  Re- 
vised Rep.  181,  and  in  Lord  fisher's  case  the  judgment  of  the 
Court  of  Appeal  (Lindley,  Lopes,  and  Kay,  L.JJ.),  in  In  re 
Taylor,  Stileman,  &  Underwood  [1891]  1  Ch.  590,  from  which 
Lord  Esher  himself  quotes  with  entire  approval  in  his  judgment 
in  BissUl  v.  Bradford  Tramways  Co.  (1893)  9  Times  L.  R.  337. 
In  CoweU  v.  Simpson  (1809)  16  Ves.  Jr.  275,  10  Revised  Rep. 
181,  and  in  In  re  Taylor,  StOeman,  &  Underwood  [1891]  1  Ch. 
590,  as  also  in  a  case  which  was  not,  I  think,  referred  to  in  the 
argument  before  us — Brownlow  v.  Keatinge  (1840)  2  Ir.  Eq. 
Rep.  243,  before  the  Master  of  the  Rolls  in  Ireland — the  judg- 
ments do  expressly  refer  to  the  fact  that  the  security  was  of  a 
nature  "inconsistent"  or  "incompatible"  with  the  retention  of  the 
solicitors'  lien.  Obviously  the  character  of  such  a  security  makes 
the  case  for  holding  it  to  constitute  a  waiver  of  the  lien  all  the 
stronger,  and  would  therefore  be  rightly  and  naturally  insisted 
upon  in  the  judgments,  if  on  that  ground  alone. 

Rut  to  take,  for  the  sake  of  brevity,  only  the  latest  case  of  In 
re  Taylor,  Stileman,  £  Underwood  [1891]  1  Ch.  590,  I  do  not 
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find  in  the  judgments  any  express  or  necessarily  implied  limi- 
tation of  the  inference  of  waiver  to  the  taking  of  a  particular 
kind  of  security.  Nor,  evidently,  did  the  learned  reporter  so 
understand  the  judgment;  I  read  in  the  headnote  that  "prima 
facie,  where  a  solicitor,  whose  duty  it  is  to  advise  his  client  as  to 
the  rights  and  liabilities,  takes  from  his  client  a  security  for  costs 
without  explaining  that  he  intends  to  reserve  his  lien,  the  lien 
is  abandoned."  And  in  the  later  case  of  In  re  Douglas  Norman 
&  Co  [1898]  1  Ch.  199,  67  L.  J.  Ch.  N.  S.  85,  77  L.  T.  N.  S. 
552,  46  Week.  Rep.  421,  when  deciding  expressly  on  the  authori- 
ty of  In  re  Taylor,  Stiieman,  &  Underwood  [1891]  1  Ch.  590, 
that  waiver  of  the  solicitors'  lien  had  [483]  taken  place,  where 
a  solicitor  had  taken  from  hia  client  the  security  of  a  charge  upon 
a  reversionary  interest  upon  which  he  had  been  retained  to  ne- 
gotiate a  loan,  North,  J.,  stated  that  no  distinction,  such  aa  had 
been  suggested  by  the  solicitor's  counsel,  could  properly  be  based 
upon  the  fact  of  the  particular  security  in  the  case  before  the 
Court  of  Appeal  in  In  re  Taylor,  Stiieman,  &  Underwood,  supra, 
being  a  negotiable  instrument,  whereas  in  the  case  before  him  it 
was  a  charge  upon  a  reversionary  interest  The  gist  of  his  judg- 
ment is  expressed  in  one  sentence  [1898]  1  Ch.  199,  at  p.  202: 
"The  bargain  was  made  at  a  time  and  under  circumstances  which 
made  it  the  duty  of  the  solicitor  to  inform  this  young  lady,  who 
was  his  client,  fully  of  her  position, — to  tell  her  that  he  was  en- 
titled as  a  solicitor  to  a  lien  for  his  costs  upon  her  documents 
which  were  in  his  possession,  and  that  he  intended  to  assert  this 
lien  notwithstanding  the  security  which  she  was  giving  him  for 
his  costs."  It  is  only  as  a  further,  and  not  as  the  substantive, 
reason  for  his  conclusion  that  the  learned  judge  proceeds  to  re- 
fer to  the  fact  that  it  might  be  a  long  time  before  the  amount  of 
the  charge  could  be  realized. 

I  will  only  add,  in  regard  to  this  question,  that  the  authors  of 
text-books  of  reputation  seem  to  take  the  view  which,  as  I  have 
said,  I  should,  as  at  present  advised,  be  inclined  to  prefer.  Leake 
on  Contracts,  5th  ed.  p.  59,  after  stating  the  extent  of  a  solicitor's 
lien,  proceeds:  "And  by  taking  a  security  for  his  costs  and 
charges,  he  presumptively  abandons  his  lien."  So,  also,  Cordery, 
Law  of  Solicitors,  3d  ed.  p.  372:     "According  to  the  general 
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law,  a  lien  is  discharged  by  taking  a  security  inconsistent  with 
the  lien,  but  not  if  the  lien  and  security  are  consistent  with  one 
another,  but  as  between  solicitor  and  client,  prima  facie,  the  Hen 
of  a  solicitor,  whose  duty  it  is  to  advise  his  client,  is  abandoned 
by  taking  a  security  without  explaining  that  he  intends  to 
reserve  the  lien.  The  case  of  a  banker  or  innkeeper  is  different" 
I  have  felt  it  to  be  my  duty  to  say  what  I  have  said  upon  this 
question  of  law,  because  it  appears  to  me  to  be  not  unimportant 
in  itself,  and,  having  had  an  opportunity  of  reading  the  judg- 
ments delivered  by  the  Lord  Chief  Justice  and  Buckley,  L.  J., 
I  felt  that  [484]  it  was  incumbent  upon  me  not  to  appear  by 
silence  to  acquiesce  entirely  and  unreservedly  in  a  statement  of 
the  general  law  as  to  which  I  am  inclined,  as  I  have  said,  to  take 
a  somewhat  different  view,  although,  of  course,  the  fact  of  their 
opinion  makes  me  doubt  the  correctness  of  my  own.  But,  as  I 
said  at  the  outset  of  this  judgment,  I  do  not  think  that  the  event 
of  this  appeal  depends  upon  the  determination  of  this  point  of 
law.  What  I  have  said  as  to  the  effect,  in  regard  to  the  retention 
of  his  lien,  of  a  solicitor  taking  a  security  from  his  client,  can 
apply  only  to  a  case  in  which  it  is  clear  upon  the  facts  that  the 
security  is  given  by  the  client  and  taken  by  the  solicitor  as  a 
security  for  his  costs  generally.  Upon  the  facts  of  the  present 
case,  I  feel  bound  to  hold  as  an  inference  of  fact  that  the  secu- 
rities on  each  of  the  three  occasions  in  question — November  9, 
1900,  May  28,  1902,  and  June  19,  1902 — came  into  the  hands 
of  the  respondents  as  securities,  not  for  costs  generally,  but  for 
costs  in  separate  and  particular  matters.  The  evidence  has  been 
so  fully  dealt  with  in  the  judgments  which  have  been  already 
delivered  in  this  court  that  it  would  serve  no  useful  purpose  if  I 
referred  to  them  at  length.  The  materials  before  my  brother 
Bucknill  and  before  this  court  are  not  less  unsatisfactory  than 
those  which  affidavit  evidence  on  disputed  questions  of  fact 
generally  affords,  when  not  sifted  by  cross-examination  of  the 
deponents,  and  accompanied  by  a  full  discovery  of  material 
documents.  But  we  have  to  deal  with  the  case  upon  the  evidence 
as  it  is ;  and  I  concur  generally  in  the  treatment  which  that  evi- 
dence has  received  in  the  judgments  which  have  been  pronounced. 
It  appears  to  me,  upon  the  whole,  that  these  securities  ought  to 
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be  regarded  aa  securities,  not  for  costs  generally,  but  for  partic- 
ular matters,  and  that  my  brother  Bucknill'a  order  is  substantial- 
ly right  and  ought  to  stand,  with  the  amendment  in  favor  of 
the  appellant  in  regard  to  the  transactions  of  May  28,  1902, 
which  the  Lord  Chief  Justice  has  already  mentioned.  The 
order  of  Bucknill,  J.,  indeed,  appears  to  me  to  be,  in  regard  to 
the  transaction  of  Juno  19,  1902,  framed  even  too  favorably 
to  the  appellant,  but  there  is  no  cross  appeal  on  the  part  of  the 
respondents ;  and  I  agree  that,  subject  to  the  variation  I  have 
just  referred  to,  which  will  only  affect  the  pecuniary  amount  for 
which  the  respondents  are  [485]  entitled  to  exercise  their  right 
of  general  lien,  this  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  appellant:  Chtseoite,  Wadham,  &  Company. 
Solicitors  for  respondents:  Ashurst,  Morris,  Crisp,  &  Com- 
pany. 

Note. — Waiver  of  attorney's  lien  by  taking  security. 

As  disclosed  by  the  following  decisions,  the  solution  of  the  question 
whether  the  taking  of  security  constitutes  a  waiver  of  an  attor- 
neys' or  solicitors'  lien  depends  upon  the  intention  of  the  parties  to 
the  transaction: 

In  CoweHl  v.  Simpson  (1809)  16  Ves.  Jr.  875,  which  is  the  lead- 
ing English  case,  it  was  held  that  a  solicitor  waived  his  lien  upon 
his  client's  papers  by  taking  aa  security  a  note  payable,  with  interest, 
three  years  after  date,  as  it  was  not  to  be  supposed  that  the  lien  was 
to  be  extended  through  that  period,  to  the  inconvenience  of  the 
client.  Lord  Eldon  said:  "How  can  that  lien  be  consistent  with  a 
special  agreement  to  give  credit  for  three  years,  receiving  interest? 
He  must  either  abandon  that  contract,  or  claim  under  it  and  his  lien 
also:  insisting  that,  notwithstanding  that  contract,  he  will  not  per- 
mit the  client  to  receive  the  money  for  three  years.  The  proposition 
that  the  lien  can  exist  after  such  a  special  contract  necessarily  in- 
volves a  contradiction  to  that  contract.  My  opinion  therefore  is  that, 
where  these  special  agreements  are  taken,  the  lien  does  not  remain; 
and  whether  the  securities  are  due  or  not  makes  no  difference." 

And  in  Balch  v.  Byrnes  (1833)  Turn,  ft  E.  90,  23  Revised  Rep. 
195,  where  the  question  of  whether  a  solicitor  had  retained  a  lien 
upon  papers  in  hie  possession  was  involved.  Lord  Eldon  reaffirmed 
his  decision  in  Cotveil  v.  Simpson,  supra,  and  stated  that  he  still 
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entertained  the  opinion  that  an  attorney  by  taking  a  security  aban- 
dons Ma  lien.  Bat  he  stated  that  that  doctrine  did  not  apply  to  Bums 
which  were  not  covered  by  the  security,  and  that  as  to  each  sums  the 
solicitors'  lien  must  be  considered  to  remain. 

And  the  decision  in  Con-ell  v.  Simpson,  supra,  was  relied  upon  in 
Be  Taylor  [1891]  1  Ch.  590,  where  it  was  held  that  the  taking  by  a 
solicitor  of  promissory  notes  payable  on  demand,  bearing  interest  at 
a  certain  rate,  and  the  taking  also  of  a  charge  upon  a  certain  policy, 
operated  as  an  abandonment  of  his  lien  npon  the  client's  papers. 
Lindley,  L.  J.,  said:  "Whether  a  lien  is  waived  or  not  by  taking  a 
security  depends  upon  the  intention  expressed  or  to  be  inferred  from 
the  position  of  the  parties  and  all  the  circumstances  of  the  case. 
In  this  particular  instance  we  are  dealing  with  a  solicitor  and  his 
client.  It  strikes  me  that  if  a  solicitor  takes  from  his  client  such  a 
security  as  this  solicitor  took,  the  prima  facie  inference  is  that  he 
waives  his  lien.  That  appears  to  me  the  right  and  proper  conclusion 
to  come  to,  bearing  in  mind  that  it  is  the  solicitor's  duty  to  explain 
to  his  client  the  effect  of  what  he  is  about  to  do.  la  the  case  of  a 
banker,  I  should  not  draw  the  same  inference,  since  a  banker  has  not 
a  similar  duty  towards  his  customer." 

This  decision  was  followed  in  Be  Douglas  Norman  [1898]  1  Ch. 
199,  67  L.  J.  Ch.  N.  S.  85,  77  L.  T.  N.  S.  553,  46  Week.  Eep.  421, 
where  it  was  held  that  the  creating  of  a  charge  upon  a  reversionary 
interest  of  the  client  for  the  payment  of  the  solicitor's  costs  operated 
as  a  waiver  of  the  hitter's  right  to  a  lien  upon  the  client's  papers  in 
his  possession. 

And  the  decision  in  Re  Taylor  was  also  followed  in  Bissill  v. 
Bradford  £  Diet.  Tramways  Co.  (1893)  9  Times  L.  E.  337,  where 
it  was  held  that  a  solicitor's  lien  upon  documents  which  were  in  his 
possession  was  waived  by  taking  security  consisting  of  a  charge  on  the 
interest  of  the  client  in  a  certain  provisional  order,  where  the  solicitor 
did  not  in  any  way  intimate  to  the  client  that  he  meant  to  insist  upon 
his  lien  continuing. 

And  in  Bobarts  v.  Jeff erys  (1830)  8  L.  J.  Ch.  137,  it  was  held  that 
a  solicitor  waived  his  lien  on  deeds  by  taking  as  security  a  promis- 
sory note  payable  on  demand,  since  sach  note  bore  interest  from  the 
time  of  demand,  which  might  be  made  immediately  after  it  was  re- 
ceived, so  that  the  solicitor  might  acquire  a  right  to  interest  which 
he  did  not  before  have  upon  the  amount  of  his  bill  of  costs. 

So,  an  attorney  waives  his  right  to  a  statutory  lien  for  his  fees, 
where  he  contracts  to  take  a  conveyance  of  land  for  his  fee,  and  gives 
no  notice  of  intention  to  claim  a  lien  as  provided  by  the  statute. 
Stearns  v.  Wollenberg,  51  Or.  86,  14  L.R.A.(N.S.)  1095,  92  Pac. 
1079. 

And  in  Cantrell  v.  Ford,  —  Term.  — ,  46  S.  W.  581,  an  attorney 
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to  whom  his  client  had  given  an  invalid  assignment  of  part  of  a  judg- 
ment was  held  to  have  abandoned  any  rights  which  he  might  have  had 
in  land  which  the  client  had  bid  in  under  an  execution  issued  upon  the 
judgment,  where  he  took  the  client's  written  promise  to  pay  a  certain 
sum,  and  a  further  agreement,  which  was  invalid  as  against  third 
parties  because  not  recorded,  that  the  first  undertaking  shouJd  be  a 
lien  upon  the  land. 

And  an  attorney's  lien  upon  the  judgment  is  released  by  the  filing 
of  a  bond,  where  a  statute  provides  that  any  person  interested  may 
secure  a  release  of  an  attorney's  lien  by  executing  a  bond  in  a  sum 
double  the  amount  claimed,  payable  to  the  attorney,  with  security; 
and  a  further  provision  that  the  lien  will  be  released  unless  the  at- 
torney, within  a  certain  time  after  the  demand,  files  with  the  clerk 
a  bill  of  particulars  of  the  amount  claimed,  does  not  prevent  the  re- 
lease upon  the  filing  of  the  bond,  since  such  provision  simply  pro- 
vides another  way  in  which  the  lien  may  be  discharged.  Jamison  v. 
Ranch,  140  Iowa,  635, 119  N.  W.  76. 

It  has  been  held  that  an  attorney  waives  his  lien  upon  a  judgment 
by  taking  an  assignment  of  it.  Fulton  v.  Harrington,  7  Hoimt. 
(Del.)  182,  30  Atl.  856;  Wheiikead  v.  Jessup,  7  Colo.  App.  460,  43 
Pac.  1042;  Dodd  v.  Brott,  1  Minn.  270,  Gil.  205,  66  Am.  Dec.  541 ; 
Bishop  v.  Garcia,  14  Abb.  Pr.  N.  S.  69.  And  the  court  in  Fulton 
v.  Harrington,  supra,  said  that  it  did  not  matter  whether  the  security 
was  in  fact  available  to  the  attorney  or  not. 

But  in  Swift  v.  Hart,  35  Hun,  128,  it  was  held  that  an  assignment 
of  judgments  by  a  client  to  his  attorney,  to  whom  he  was  indebted  for 
a  certain  amount,  did  not  discharge  the  attorney's  lien  upon  the  judg- 
ments for  that  amount,  where  the  assignment  was  declared  to  be  in- 
valid because  it  was  intended  to  operate  as  a  payment  to  the  attorney 
for  services  which  were  to  be  subsequently  rendered,  and  therefore 
constituted  a  fraud  upon  other  creditors. 

And  in  Renick  v.  Ludingion,  16  W.  Va.  378,  the  principle  an- 
nounced by  Lord  Eldon  in  Cowell  v.  Simpson  (1809)  16  Vee.  Jr. 
275,  10  Revised  Bep.  181,  to  the  effect  that  the  lien  exists  unless  a 
manifest  intention  that  it  shall  hot  exist  appears,  was  applied,  and 
it  was  held  that  an  attorney's  lien  upon  a  judgment  was  not  waived 
where  the  attorney  took  the  bond  of  the  client  for  his  fees,  and  at  the 
some  time  the  latter  confessed  judgment  for  the  amount  due  and 
assigned  the  judgment  in  the  original  case  to  the  attorney,  it  ap- 
pearing that  the  client  was  insolvent,  and  had  also  assigned  the 
judgment  in  the  original  case  for  a  valuable  consideration  to  a  third 
person  who  had  no  notice  of  the  attorney's  lien  thereon.  The  court 
said :  "The  true  principle  to  be  applied  in  determining  whether  an 
attorney's  lien  for  his  fees  in  a  case  on  a  judgment  he  has  recovered 
for  his  client  exists,  is  that  stated  by  Lord  Eldon,  and  is,  'that  the 
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lien  exists  unless  an  intention,  and  a  manifest  intention,  that  it  shall 
not  exist,  appears.1  Does  snch  manifest  intention  to  waive  this  lien 
appear  in  this  case?  The  taking  of  his  client's  bond  for  the  fees 
certainly  shows  no  snch  intention,  for  it  ia  well  settled  that  the 
taking  of  the  vendor's  bond  for  the  purchase  money  is  no  waiver  of 
the  vendor's  lien.  No  such  intention  can  be  inferred  fairly  from  his 
taking  from  his  client,  Benick,  a  confession  of  judgment  on  this 
bond.  Under  the  circumstances,  nnder  which  thia  confession  of  judg 
ment  was  actually  taken,  we  cannot  fairly  infer  that  Fatton  intended 
to  rely  exclusively  on  this  confession  of  judgment  for  his  fees,  as  we 
cannot  reasonably  suppose  that  be  was  willing  to  take  this  as  sole 
security,  when  he  knew  that  Benick,  his  client,  was  utterly  insolv- 
ent; and  this  he  certainly  knew,  as  it  was  fully  disclosed  in  the 
suit  of  Ford  &  Son,  &c.  v.  Benick,  &c.  in  which  he  was  a  party.  But 
if  any  doubt  could  exist  in  this  case,  as  to  whether  Patton  in  taking 
this  confession  of  judgment  on  Benick  intended  to  rely  on  it  alone, 
to  the  exclusion  of  his  reliance  on  the  judgment  or  decree  against 
Ludington,  it  ia  completely  removed  by  the  fact  that,  at  the  very 
time  he  took  this  confession  of  judgment,  he  took  an  assignment  of 
this  judgment  or  decree  against  Ludington  to  pay  his  fees  against 
Benick.  It  thus  is  made  to  appear  clearly  that  the  parties  did  not 
intend  that  Patton  should  rely  solely  on  this  confession  of  judgment 
to  secure  his  fees,  but  that  both  parties  intended  at  the  time  that  he 
should  still  look  to  the  judgment  or  decree  of  Renich  v.  Ludington 
as  the  means  by  which  it  was  to  be  paid.  As  Patton's  lien  on  this 
judgment  against  Ludington  can  only  be  held  as  waived  by  its  being 
shown  that  he  relied  for  the  payment  of  bis  fees  solely  on  this  con- 
fessed judgment  against  Benick,  it  seems  to  me  that  there  is  a  com- 
plete failure  to  show  snch  waiver.  So  far  from  its  being  waived, 
the  assignment  of  this  Ludington  judgment  to  him  demonstrates 
that  his  claim  to  be  satisfied  out  of  it  was  not  abandoned,  but  was 
intended  by  the  parties  to  be  expressly  admitted,  and  its  extent  clear- 
ly defined.    The  lien  of  Patton,  therefore,  is  still  in  full  force." 

And  in  Dennett  v.  Cutis,  11  N.  H.  163,  it  was  held  that  the  lien  of 
an  attorney  upon  papers  in  his  possession  was  not  discharged  by  a 
note  which  the  client,  who  was  insolvent,  gave  the  attorney  for  the 
balance  due  him,  it  not  appearing  that  the  note  was  given  or  received 
in  payment  of  the  balance. 

And  in  Johnson  v.  Johnson  R.  Signal  Co.  57  N.  J.  Eq.  79,  40 
Atl.  193,  it  was  held  that  an  attorney  did  not  lose  his  lien  upon  a  judg- 
ment by  taking  a  note  which  was  secured  by  a  void  mortgage,  and 
receipting  for  it  conditionally,  to  be  in  full  payment  when  paid. 

And  it  was  held  in  Davis  v.  Jackson,  86  Ga.  138,  12  S.  E.  299, 
that  an  attorney's  lien  given  by  the  Code  was  not  waived  by  taking 
the  client" 8  promissory  note  in  payment  of  the  attorneys'  fee. 
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So  an  attorney  does  not  lose  his  lien  upon  printed  cases  fay  the 
mere  fact  that  he  receives  a  certain  sum  from  his  client,  to  be  applied 
to  the  expense  of  printing  those  cases,  since  this  is  simply  a  payment 
on  account  of  disbursements  in  the  action.  Re  Rollins,  197  N.  T. 
361,  90  N.  E.  997. 

And  the  lien  of  an  attorney  upon  a  lease  coming  into  his  hands 
is  not  waived  by  his  taking  certain  bills  from  the  client  before  the 
lease  came  into  Mb  hands,  where  at  that  time  some  of  the  bills  had 
been  dishonored.  Stevenson  v.  Blakelock,  1  Manle  &  S.  535,  14 
Revised  Rep.  525,  The  court  in  this  case  distinguished  the  holding 
in  Covell  v.  Simpson  (1809)  16  Ves.  Jr.  275,  10  Revised  Bep.  181, 
on  the  ground  that  in  that  case  the  bills  were  running  and  there  was 
no  reason  to  presume  that  they  would  not  be  duly  paid,  whereas  in 
the  case  in  question  the  bills  had  already  been  refused  payment. 

In  Watson  v.  Lyon  (1855)  7  De  G.  M.  &  G.  288, 24  L.  J.  Ch.  M".  S. 
754,  3  Week.  Rep.  543,  which  was  an  action  for  an  injunction  to  re- 
strain the  delivery  of  a  deed  of  reconveyance  of  mortgaged  property 
upon  which  the  mortgagor's  solicitors  had  a  lien,  and  which  they  had 
delivered  to  the  mortgagee's  solicitors,  the  court  said  that  it  was  a 
sufficient  answer  to  the  argument  that  the  solicitor's  lien  was  dis- 
charged by  the  receipt  of  a  note  covering  only  a  part  of  the  demand, 
to  state  that  they  could  not  in  such  an  action  try  the  extent  of 
the  lien. 

In  Kennin  v.  Macdonald  (1892)  22  Ont.  Rep.  484,  the  question 
whether  an  attorney's  lien  was  discharged  by  his  taking  a  note  from 
the  client  was  raised  but  not  decided.  J.  T.  W. 
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Admiralty  jurisdiction  —  Action  in  rem  against  proceeds  of  prtvutti 


An  action  in  rem  for  salvage  will  not  lie  against  the  proceed*  of  the 
■ale  of  tbe  property  salved,  except  where,  that  property  having  been 
arrested  and  sold  by  the  court,  the  court  retains  those  proceeds  to  an- 
swer all  claims  that  may  be  made  against  the  ship. 

(May  »,  1905.) 
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Motion  fox  writ  of  prohibition  to  the  Judge  of  the  County 
Court  of  Norfolk  holden  at  Great  Yarmouth  (admiralty  juris- 
diction), to  prohibit  him  from  proceeding  with  three  consol- 
idated actions  in  rem. 

The  plaintiffs  in  the  three  actions  were  George  Harvey,  ship 
broker,  of  Great  Yarmouth;  William  Fleming  and  thirty-nine 
others,  of  Gorleston,  boatmen;  and  Alfred  Whiley  and  ninteen 
others,  of  Gorleston,  boatmen.  In  the  plaint  notes  in  all  three 
actions,  in  describing  the  defendant,  the  words  "owners  of  the" 
were  struck  out,  and  the  defendant  was  described  as  the  "pro- 
ceeds of  the  sale  of  the  stores  of  the  Optima  (now  in  the  hands 
of  H.  Newhouse)."  The  claims  in  all  three  actions  were  for 
salvage. 

It  appeared  that  on  January  19,  1905,  the  German  bark 
Optima  stranded  on  the  Haisbro  Sands,  and  on  the  following 
day  Lloyd's  agent  at  Yarmouth,  Henry  Newhouse,  was  ap- 
pointed by  the  master  agent  for  the  owners  and  underwriters. 
On  January  21,  after  unsuccessful  attempts  to  salve  the  vessel, 
the  master  and  crew  were  landed,  and  afterwards  Henry  New- 
house  made  arrangements  to  salve  the  stores  and  effects  of  the 
vessel.  On  January  28,  the  plaintiffs,  acting  as  salvors,  as 
they  alleged,  proceeded  to  the  Optima  and  stripped  her  of  all 
movable  stores  and  apparel,  and  ultimately  delivered  these 
to  Henry  Newhouse,  under  an  arrangement,  as  they  alleged, 
that  they  should  look  to  him  for  a  settlement  of  their  claims  for 
salvage.  The  materials  delivered  were  sold  by  Henry  New- 
house  by  public  auction,  and  the  plaintiffs  helped  to  advertise 
the  sale.  After  paying  expenses,  there  was  a  sura  of  2861.  15*. 
&d.  at  the  credit  of  the  account  in  the  bank  where  Henry  New- 
house  placed  the  money. 

On  March  10  the  plaintiff  George  Harvey  instituted  the  first 
action  in  the  County  Court,  and  the  solicitor  to  Henry  New- 
house  accepted  service  of  the  summons,  and  gave  an  undertak- 
ing to  appear.  On  the  same  day  the  same  plaintiff  obtained  ex 
parte  an  order  on  Henry  Newhouse  to  pay  into  court  the  sum 
of  1501.  out  of  the  moneys  in  his  possession  in  respect  of  the 
■ale  of  the  materials,  or  to  give  security.     An  attempt  to  set 
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aside  this  order  failed,  and  the  solicitor  to  Henry  Newhouse 
gave  an  undertaking  to  provide  bail  to  cover  claim  and  coats. 
The  other  two  actions  were  afterwards  instituted,  and  orders  to 
give  security  up  to  6201.  altogether  were  nude  in  the  County 
Court  against  Henry  Newhouse.  The  three  actions  were  con- 
solidated at  the  instance  of  the  solicitor  to  Henry  Newhouse. 
The  present  application  was  made  on  behalf  of  the  owners  of 
and  underwriters  interested  in  the  proceeds  of  stores  ex  Optima, 
upon  an  affidavit  by  their  solicitor  that  they  apprehended  that 
the  proceedings  in  the  County  Court  would  prejudice  them, 
particularly  if,  as  they  apprehended,  Henry  Newhouse  should 
claim  to  be  indemnified  by  the  applicants  in  respect  of  such 
salvage  and  costs  as  he  might  be  ordered  to  pay. 

Balloch,  for  'the  motion.  There  can  be  no  action  in  rem 
under  admiralty  jurisdiction  against  the  proceeds  of  sale  of  the 
res  in  the  hands  of  a  private  person.  The  defendant  might 
consent  to  the  jurisdiction  in  a  personal  action  against  himself, 
but  cannot  consent  without  authority  to  an  action  for  which 
there  is  no  jurisdiction  against  other  men's  property.  The 
proceeds  of  sale  are  not  a  res  or  specific  property,  but  are  a  mere 
liability  by  the  bank  to  Henry  Newhouse. 

A.  D.  Bateson,  for  the  plaintiffs,  contra.  There  is  prece- 
dent for  an  action  in  rem  against  proceeds  of  sale.  The  Anna 
Helena  (1869)  Record  Office,  Instance  Papers  (Series  4),  No. 
4849.  There,  under  a  warrant  to  arrest  the  schooner  Anna 
Helena,  tackle,  etc.,  and  cargo  now  or  lately  laden  and  freight, 
the  return  by  William  Macham,  the  marshal's  substitute,  certi- 
fied that  the  warrant  "was  duly  executed  ...  by  arresting 
the  proceeds  (gross)  of  the  sale  of  the  schooner  of  vessel  Anna 
Helena  amounting  to  45f.  sterling  now  in  the  hands  of  Thomas 
Barcham  .  .  .  auctioneer  by  showing  the  original  warrant 
under  seal  to  him  who  accepted  the  service  thereof  for  and  on 
behalf  of  himself  and  by  leaving  with  him  a  true  copy."  The 
cause  was  afterwards  withdrawn. 

[The  President:    That  is  no  authority.] 

There  are  two  questions:     (1)   Could  the  plaintiff  issue  a 
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writ  I  and  (S)  could  he  serve  it!  As  to  (1),  it  is  common  prac- 
tice for  a  necessaries  man  or  others  to  issue  a  writ  against  pro- 
ceeds, where  they  are  in  court. 

[The  President:  Because  there  has  been  a  sale  by  the 
court,  which  discharges  all  liens  on  the  res,  and  the  court  there- 
fore holds  the  proceeds  subject  to  all  proper  Hens.] 

But  the  forms  of  action  show  there  could  be  actions  against 
proceeds  of  sale  without  these  being  in  court.  See  the  roles, 
orders,  and  regulations  for  the  High  Court  of  Admiralty  1859, 
made  by  the  Judge  of  the  Admiralty  Court  and  authorized  by 
Order  in  Council,  directions  for  filling  op  forms :  "If  the  cause 
is  against  proceeds,  the  title  of  the  cause  shall  be,  'Proceeds  of 
the,  etc,' "  and  "the  description  shall  be,  'the  proceeds  arising 
from  the  sale  of  the,  etc' "  Coote'e  Admiralty  Practice  1860, 
pp.  171  and  192.  And  though  annulled  by  the  Supreme  Court 
rules  1883,  they  are  still  in  force  where  no  other  provision  is 
made.  Williams  and  Brace's  Admiralty  Practice  1886,  pp. 
565,  and  578. 

In  The  Elephmta  (1851)  15  Jur.  1185,  a  cause  of  bottomry 
on  ship,  cargo,  and  freight,  where  the  ship  bad  been  abandoned 
and  part  of  the  cargo  had  reached  England,  and  another  part 
had  been  sold  abroad,  and  the  sum  realized  had  been  deposited 
in  a  London  bank  in  certain  names  with  the  privity  of  the  bond- 
holder, Dr.  Lnshington  held  that  bond  could  be  enforced  against 
the  proceeds  of  the  sugar  sold  abroad,  as  well  as  against  the  ship 
and  against  the  cargo  brought  to  this  country. 

[The  President:     The  sale  was  clearly  by  arrangement] 

[Williams  and  Brace's  Admiralty  Practice  1902,  p.  263,  note 
(e),  was  referred  to.] 

According  to  old  practice,  instead  of  arrest,  a  monition  could 
issue  to  a  person  holding  the  money  to  bring  it  into  court — for 
instance,  freight.  The  Lord  AukJand  (1884)  2  W.  Rob.  301. 
The  plaintiffs  cannot  arrest  the  res,  as,  owing  to  the  conduct  of 
the  agent  for  the  owners,  the  sale  was  with  plaintiffs'  consent. 
The  Royal  Arch  (1857)  Swabey,  269,  at  p.  285,  6  Week.  Kep. 
191. 

As  to  (2),  if  the  plaint  is  good,  there  is  a  good  service  of  the 
summons  by  acceptance  of  the  defendant's  solicitor,  and  no 
B.  R.  Cm.  Vol  n.— E. 
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warrant  of  arrest  is  necessary.  County  Court  .Rules  1903  and 
1904,  Order  XXXIX,  rule  6,  and  Order  VIL  rule  12. 

Further,  the  plaintiffs  have  a  good  cause  of  action  against 
Henry  Kewhouse  personally,  and  he  has,  by  unconditionally 
appearing  and  otherwise,  waived  any  objection  to  the  juris- 
diction. The  applicants  are  strangers,  and  therefore  prohi- 
bition, which  is  discretionary,  should  not  be  granted  for  them. 
Reg  v.  Twigs  (1869)  38  L.  J.  Q.  B.  N.  S.  228,  L.  R.  4  Q.  B. 
407, 10  Best  &  S.  298,  20  L.  T.  N.  S.  522,  17  Week.  Rep.  765. 

Ballock,  in  reply :  Where  there  is  a  total  absence  of  juris- 
diction the  court  is  bound  to  grant  prohibition,  even  though  the 
applicant  has  consented  to  the  jurisdiction.  Farqukarson  v. 
Morgan  [1894]  1  Q.  B.  552,  63  L.  J.  Q.  B.  N.  S.  474,  9  Re- 
ports, 202,  70  L.  T.  N.  S.  152,  42  Week.  Rep.  806,  58  J.  P. 
495.  The  foundation  of  the  right  of  salvage  is  a  lien  on  the 
property.     Kennedy's  Salvage,  1891,  p.  7. 

The  applicants  would  be  prejudiced  if  the  actions  continued. 

The  President  (Sir  Gorell  Barnes) :  This  is  a  matter  upon 
which  a  good  deal  of  learning  has  been  expended  in  argument, 
but  which  is  of  a  simple  character.  (The  learned  Judge  then 
stated  the  facts,  and  proceeded:)  It  is  obvious  from  the  pro- 
ceedings which  took  place  in  the  County  Court  that  Mr.  New- 
house  entered  an  appearance  merely  to  protect  himself  against 
the  order  to  bring  this  money  or  a  part  of  it  into  court,  and  that 
he  has  been  doing  what  he  can  to  prevent  these  proceedings 
going  forward.  Whether  or  not  the  plaintiffs  have  any  right  of 
action  against  Mr.  Newhouse  personally,  this  is  not  the  time  to 
consider. 

These  are  simply  actions  to  recover  salvage  out  of  the  pro- 
ceeds of  these  materials  from  the  Optima,  as  is  shown  by  the 
particulars  of  claim.  Objection  iB  now  made  by  the  owners  of 
the  materials  and  the  underwriters  interested  therein,  who  wish 
to  obtain  an  order  prohibiting  the  court  below  from  proceeding 
with  the  actions.  The  point  is  simply  whether  the  actions, 
which  are  alleged  to  be  actions  in  rem,  can  be  maintained;  in 
other    words,    whether   the    court    below   has    jurisdiction    to 
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entertain  claims  of  this  kind.  There  are  two  kinds  of  salvage 
actions.  One  is  a  personal  claim  against  the  owner  of  the  prop- 
erty salved,  and  the  other  is  a  claim  in  rem  against  the  prop- 
erty salved.  This  is  the  first  time  I  have  heard  of  a  claim  being 
made  against  the  proceeds  of  sale  of  property  in  the  hands  of 
someone  who  has  sold  it,  not  being  the  court  Where  the  pro- 
ceedings are  in  rem  against  the  property,  and  the  property  has 
been  arrested  and  sold  by  the  court,  it  is  true  that — the  court 
having  the  proceeds  in  its  hands,  and  having  freed  the  property 
by  virtue  of  the  sale  from  all  liens  and  claims  against  it  in  the 
hands  of  the  purchasers,  who  take  it  by  virtue  of  the  title  con- 
ferred by  the  court — the  court  retains  the  proceeds  to  answer 
certain  claims  which  might  have  been  made  against  the  prop- 
erty. There  may  be  a  question  as  to  what  those  claims  are. 
That  principle  has  nothing  to  do  with  the  case  where  goods  or 
ships  are  sold  by  agents  who  retain  the  proceeds.  In  such  a  case 
the  liens  which  existed  against  the  res  remain,  and  travel  with 
the  res  into  the  hands  of  whoever  chooses  to  buy,  and  those  liens 
can  be  enforced  by  process  against  the  res,  in  whosoever  hands 
it  is,  subject  to  questions  of  laches.  The  extraordinary  position 
taken  up  by  the  counsel  for  the  plaintiffs  is  that,  although  this 
is  so,  yet  the  plaintiffs  have  a  lien  against  the  proceeds  in  the 
hands  of  the  person  who  has  received  them.  It  must  therefore 
be  maintained  that  they  have  two  liens, — one  against  the  res, 
and  another  against  the  proceeds.  Such  a  thing  is  quite  un- 
known, and  it  seems  to  me  these  actions  are  based  upon  a  mis- 
conception of  the  rights  of  the  parties.  If  the  plaintiffs  had 
any  right,  it  was  to  arrest  these  materials  in  a  proper  salvage 
suit  They  did  not  do  so.  They  stood  by  and  allowed  the  res 
to  be  sold.  It  may  be  that  they  have  a  right  against  the  person 
to  whom  they  handed  the  materials,  because  of  some  promise 
said  to  have  been  made  by  that  person ;  but  they  have  no  right 
against  these  proceeds,  and  the  court  below  has  no  jurisdiction 
to  entertain  a  suit  against  this  money,  which  belongs  to  the 
owners  or  underwriters  of  the  Optima.  Therefore  the  writ  of 
prohibition  must  go. 

Solicitors:  Stokes  &  Stokes,  for  applicants;  Pritchard  <fi 
Sons,  agents  for  Wiltshire  <£  Sons,  Great  Yarmouth,  for  plain- 
tiffs in  the  County  Court 
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Note. — Will  action  in  rem  lie  against  proceeds  of  private  sale 
of  property  against  which  such  an  action  would  lie. 

This  note  does  not  cover  the  question  whether  an  action  in  rem 
will  lie  against  the  proceeds  of  property  sold  at  public  sale,  but  is 
confined  strictly  to  those  cases  where  the  sale  was  a  private  one. 

But  one  additional  English  case  has  been  discovered  which  has 
in  any  way  dealt  with  the  question,  and  this  case  is  of  little  value 
except  as  it  passes  on  a  point  of  practice  in  actions  in  rem. 

In  The  Fornjot  (1907)  24  Times  L.  R.  26,  a  Norwegian  vessel 
drove  onto  an  extension  pier  and  damaged  it.  The  Norwegian  Vice- 
Counsel,  acting  as  the  agent  of  the  owners,  advertised  the  wreck- 
age etc.,  for  sale,  and,  before  the  sale,  gave  the  owners  of  the  pier 
an  undertaking  on  behalf  of  the  owners,  agreeing  that  he  would 
hold  the  net  proceeds  of  the  sale  until  the  liability  for  the  damage 
to  the  pier  was  ascertained.  After  the  sale  the  owners  of  the  pier 
brought  an  action  in  rem  against  the  owners  of  the  vessel  and  her 
tackle,  apparel,  and  furniture,  or  the  proceeds  of  the  sale  thereof, 
and  served  the  writ  upon  the  Vice  Chancellor.  The  counsel  for  the 
owners  of  the  vessel  contended  that  the  plaintiff  could  not  bring 
an  action  in  rem  against  the  proceeds  of  sale,  and  referred  to  the 
case  of  The  Optima.  They  further  contended  that  the  proper 
method  to  pursue  was  to  attach  the  res  which  could  be  followed  in 
whosoever' s  hands  it  might  be,  and  also  that  the  only  effective  mode 
of  service  was  under  the  rule  providing  that  in  actions  in  rem  the 
writ  or  summons  shall  be  nailed  or  affixed  to  the  mast,  and  in  case 
of  landed  or  transhipped  cargo  the  writ  shall  be  placed  on  the  cargo, 
and  that  only  when  it  was  in  the  custody  of  a  person  who  would 
not  permit  access  to  it  could  the  writ  be  served  on  the  custodian; 
and  the  court  held  that  there  had  not  been  a  good  service  in  the 
case,  and  that  the  writ  must  therefore  be  set  aside. 

The  cases  in  the  United  States  which  have  passed  in  any  way 
upon  the  question  under  consideration  tend  to  hold  that  an  action 
in  rem  may  be  maintained  against  funds  derived  from  a  private 
sale  of  property  against  which  such  an  action  would  lie. 

Thus,  in  The  George  Prescott  (1865)  1  Ben.  1,  Fed.  Caa.  No. 
5,339,  where  a  libel  was  brought  against  the  vessel,  her  tackle,  etc., 
to  recover  for  advances,  wages,  etc.,  and  it  appeared  that  the  mas- 
ter, who  claimed  to  have  a  mortgage  on  the  vessel,  had  taken  her 
sails  and  certain  bedding,  and  sold  them,  it  was  held  that  he  would 
be  required  to  pay  the  proceeds  into  the  registry,  to  be  subjected  to 
the  payment  of  such  claims  as  were  held  to  be  valid  liens  upon  the 
vessels. 

And  in  Waterbury  v.  Afyricfc  (1828)  1  Blatchf.  &  H.  34,  Fed.  Cas. 
No.  17,263,  which  was  a  libel  by  a  shipowner  against  the  proceeds  of 
property  which  the  master  had  salved  from  another  ship,  the  court 
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MJ  that  as  action  in  ram  would  lie  against  such  proceeds,  provided 
it  would  tie  against  the  property  salved. 

In  Church  v.  Seventeen  Hundred  &  Twelve  Dollars  (1863)  Fed. 
Caa.  No.  2,713,  it  was  held  that  money  paid  to  third  parties  to  pre- 
vent a  sale  of  a  ship  and  property  liable  to  be  proceeded  against  in 
rem  for  salvage  services  might  also  be  proceeded  against  in  rem  on  a 
libel  for  "collusive  spoliation."  The  court  said:  "The  libel  seeks 
this  remedy  and  is  in  rem  against  $1,712.32,  which,  it  alleges,  stands 
in  place  of  so  much  cargo  as  the  money  represents ;  the  cargo  having 
been  wrongfully  taken  at  sea,  and  wrongfully  withheld  on  land, 
under  a  pretended  claim  of  salvage,  and  the  money  having  been 
paid  or  placed  in  lieu  thereof.  Were  this  money  a  deposit  in  court, 
as  a  security  for  salvage,  it  would  be  restored;  or  were  it  the  pro- 
ceeds of  an  actual  sale  of  cargo,  it  clearly  might  be  proceeded  against 
(Willis  v.  Commissioners  of  Appeals  [1804]  5  East,  23) ;  or,  were 
it  cargo  itself,  the  case  would  be  the  same  in  principle  as  Houseman 
t.  The  North  Carolina  (1841)  16  Pet  48,  10  L.  ed.  653,  and  Peuch 
t.  Ware  (1808)  4  Cranch,  347,  2  L.  ed.  643.  But  as  it  is  neither 
cargo  nor  proceeds  of  an  actual  sale,  it  is  agreed  that  the  suit  is 
really  for  money  paid  and  advanced,  or  had  and  received,  over  which 
it  is  conceded  that  the  admiralty  has  no  jurisdiction.  But  the  whole 
subject-matter  of  the  dispute  being  a  marine  tort  and  a  pretended 
claim  of  salvage,  as  to  which  the  court  has  a  clear  and  peculiar  juris- 
diction, the  objection  here  raised  goes  not  so  much  to  the  court,  as 
to  tile  form  of  the  remedy,  i.  e.,  whether  the  suit  should  be  in  per- 
sonam or  in  rem.  And  I  think  it  would  be  refining  too  much  to  say 
that  mosey  paid  to  prevent  a  sale  of  property  liable  to  be  proceeded 
against  may  not  be  treated  as  proceeds  of  that  property  and  be  pro- 
ceeded against  in  like  manner,  when  that  money  has  not  been  paid 
over  to  the  claimants,  but  remains  in  the  hands  of  a  third  person." 

The  court  in  this  case  relies  upon  cases  in  which  the  property  was 
disposed  of  at  public  rather  than  private  sale,  without  mentioning 
the  difference  which,  however,  clearly  exists,  and  is  recognized  in 
Thb  Optima. 

In  The  Queen  of  (he  Pacific  (1853)  9  Sawy.  421,  18  Fed.  700, 
where  the  master  of  a  ship  which  had  been  salved  and  a  part  of  her 
cargo  jettisoned  delivered  the  remainder  of  the  cargo  to  the  con- 
signees, upon  their  deposit  of  a  sum  of  money  equal  to  20  per  cent 
of  the  value  of  the  consignments,  "to  cover  general  average  and 
other  discharges,"  and  also  the  execution  of  a  bond  for  the  pay- 
ment of  their  proportionate  share  of  "the  losses  and  expenses,"  it 
was  held  in  a  suit  against  the  ship  and  cargo  for  salvage  that  the 
claim  for  salvage  constituted  a  general  average  charge,  and  that  such 
sum  was  so  far  the  "proceeds"  of  the  cargo  within  the  spirit  and 
equity  of  admiralty  rule  38  that  it  should  be  brought  into  court  to 
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answer  the  claim  for  salvage.  The  exact  provisions  of  the  rule 
relied  on  do  not  appear,  but  in  3  Foster's  Federal  Practice,  4th  ed. 
p.  2442,  where  the  admiralty  rules  in  pursuance  of  the  act  of  1842 
are  set  out  in  full,  rule  38  appears  as  follows :  "In  cases  of  mariners' 
wages  or  bottomry  or  salvage,  or  other  proceedings  in  rem,  where 
freight  or  other  proceeds  of  property  are  attached  to  or  bound  by 
the  suit,  which  are  in  the  hands  or  possession  of  any  person,  the 
court  may,  upon  due  application,  by  petition  of  the  party  interested, 
require  the  party  charged  with  the  possession  thereof  to  appear  and 
show  cause  why  the  same  should  not  be  brought  into  court  to  answer 
the  exigency  of  the  suit;  and  if  no  sufficient  cause  be  shown,  the 
court  may  order  the  same  to  be  brought  into  court  to  answer  the 
exigency  of  the  suit,  and,  upon  failure  of  the  party  to  comply  with 
the  order,  may  award  an  attachment,  or  other  compulsive  process, 
to  compel  obedience  thereto."  J.  T.  W. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SCOTIA. 

Broach  of  contract  —  Measure  of  damages  —  Notice  of  special  cir- 
cumstance* —  Collateral  enterprises  —  T-oss  of  primary  and  sec- 
ondary profits  —  Costs. 

The  plaintiffs  sold  defendant  a  boiler  to  be  used  in  a  mil)  to  be  set 
up  in  connection  with  hit  lumbering  operationa,  and  guaranteed  its 
efficiency  for  that  purpose.  When  delivered,  It  proved  inefficient,  and, 
while  necessary  alterations  and  repairs  were  being  made,  two  months 
•lapsed  during  which  the  defendant  was  deprived  of  the  use  of  his  mill, 
was  obliged  to  keep  a  gang  of  men  idle  and  under  expense  for  wages 
and  board,  and,  in  unsuccessfully  attempting  to  carry  on  his  operations, 
temporarily  hired  another  boiler.  On  being  sued  for  the  price  of  the 
boiler,  the  defendant  counter  claimed  for  damages,  and,  at  the  trial, 
was  awerded  $427.11,  being  9277.11  for  wages,  board,  and  expenses  in- 
curred in  consequence  of  the  failure  of  the  boiler  to  satisfy  the  guar- 
anty, and  also  9100  for  damages  for  the  "loss  of  the  asa  of  the  mill.'* 
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By  the  judgment  appealed  from  the  flret  item  for  wage*,  etc.,  wu  re- 
jected and  tbe  item  lor  "lose  of  the  uie  of  the  mill"  only  wu  allowed. 

Held,  per  Fitzpatriok,  C.  J.,  and  Davies  and  Maclennan,  JJ.,  Idington, 
J,  oonlra,  that,  aa  the  loaa  of  primary  profits  directly  resulting  from 
the  breach  of  the  contract  only  should  hare  been  allowed,  the  item 
of  f  ISO  for  ioee  of  anticipated  profit!  should  be  rejected  as  being  merely 
secondary,  speculative,  and  uncertain;  but  that  tbe  item  assessed  by 
the  trial  judge  in  respect  of  the  wages,  board,  and  other  expenses  should 
bo  allowed,  as  they  were  direct  and  immediate  results  of  sueh  breach. 

[874]  Duff,  J-.  was  of  the  opinion  that  the  appeal  should  be  allowed 
and  the  judgment  by  tbe  trial  judge  restored. 

Tbe  judgment  appealed  from  was  reversed,  with  costs,  and  the  judg- 
ment at  the  trial  restored  to  the  extent  of  (277.11,  but,  in  the  special 
circumstances  of  the  case,  no  costs  were  allowed  in  respect  of  the  appeal 
to  the  court  below. 

(November   20,   December   13,   1907.) 


Appkai.  from  the  judgment  of  the  Supreme  Court  of  Nova 
Scotia  which  varied  the  judgment  at  the  trial  and  ordered  judg- 
ment to  be  entered  in  favor  of  the  plaintiffs  for  the  balance  of 
their  claim,  after  setting  off  certain  damages,  with  costs. 

The  special  circumstances  of  the  case,  in  bo  far  as  they  are 
material  on  this  appeal,  are  stated  in  the  judgments  now  re- 
ported. 

Mellish,  K.C.,  for  the  appellant 

W.  B.  A.  Ritchie,  K.C.    for  the  respondents. 

The  Chief  Justice  concurred  with  Davies,  J. 

Davies,  J. :  The  dispute  in  this  appeal  arises  out  of  a  certain 
claim  for  damages  made  by  the  defendant.  He  had  bought  an 
engine  and  boiler  from  plaintiffs,  with  a  guaranty  or  assurance 
that  they  should  be  complete  and  in  running  order,  for  the  pur- 
pose of  cutting  lathwood  at  his  camp,  in  the  woods,  a  few  miles 
from  one  of  the  stations  of  the  Intercolonial  Railway. 

It  is  admitted  that  the  engine,  as  delivered,  was  out  of  repair 
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and  unfit  for  use  when  delivered,  and  the  sole  question  is  the 
measure  of  damages  for  the  breach  of  the  contract. 

It  seems  clear  that  the  plaintiffs  knew  the  purposes  for 
which  the  defendant  wanted  the  engine  and  [B77]  boiler,  and 
also  clear  that  a  suitable  engine  could  at  any  time  have  been 
hired  by  defendant  to  take  the  place  of  the  unsuitable  engine 
delivered,  at  from  $40  to  $50  a  month. 

About  the  16th  November,  when  the  engine  and  boiler  were 
set  up,  it  was  found  that  the  engine  would  not  work,  and  some 
time  afterwards  plaintiffs  were  informed  of  the  fact,  and,  later 
on,  the  engine  was  sent  by  plaintiffs'  instructions  to  Truro, 
Nova  Scotia,  to  be  repaired.  It  was  not  returned  to  defendant 
so  as  to  enable  him  to  have  it  set  up  and  running  until  the  16th 
January.  The  exact  dates  of  these  events,  with  the  exception 
of  the  first  one,  are  not,  in  the  circumstances,  important.  Soon 
after  the  defendant  found  the  engine  would  not  work  he  tempo- 
rarily hired  a  second-hand  engine  from  one  Crease  at  $20  a 
month.  This  did  not  work  satisfactorily  either,  being  too 
large  for  the  boiler,  and  was  returned  by  defendant  on  the  20th. 
When  the  plaintiffs  instructed  defendant  to  send  the  engine  to 
Truro  for  repairs,  they  were  at  the  same  time  (5th  December) 
informed  by  defendant  of  the  hiring  by  him  of  tie  Grease  en- 
gine. Defendant  says :  I  went  to  Halifax  the  next  morning  to 
tell  Musgrave  about  it,  I  saw  Mr.  Musgrave.  I  told  him  exactly 
what  happened,  and  I  also  told  him,  in  order  to  get  to  work, 
that  I  had  hired  an  engine  from  Crease  to  fill  mj  orders  and  to 
get  my  mill  to  work.  He  made  the  remark  that  there  will  be  no 
hurry  about  getting  our  engine  in  repair.  I  said,  "Yes  there  is, 
because  I  have  hired  this  engine  and  I  want  to  get  her  returned 
as  soon  as  I  can." 

The  plaintiffs  told  defendant  that  their  Truro  workmen  had 
informed  them  the  engine  would  be  repaired  in  three  or  four 
days,  and  the  expectation  of  getting  the  engine  back  every  few 
days  is  submitted  by  defendant  as  good  grounds  for  not  hiring 
[578]  another  engine  and  keeping  on  the  gang  of  men  at  the 
camp. 

The  trial  judge  allowed  him  "$150  for  the  los3  of  the  use  of 
his  mill"  owing  to  the  nondelivery  of  the  engine  contracted  for, 
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tnd  in  addition  to  that  $277  for  wages  paid  by  him  to  his  men 
whom  he  retained  in  camp,  for  part  of  the  time  bo  retained,  and 
board  for  the  remainder  of  such  time,  with  sundry  other  am  all 
expenditures,  making  in  all  $427. 

The  Supreme  Court  of  Nova  Scotia,  'Russell,  J.,  dissenting, 
reduced  these  damages  to  $150  for  the  loss  of  the  use  of  the 
mill,  rejecting  the  $277  for  wages  and  board  of  the  men  and 
other  disbursements.  Russell,  J.,  held  that  the  $150  allowed 
for  the  "loss  of  the  use  of  the  mill"  by  the  trial  judge  was  re- 
coverable if  allowed  on  the  ground  that  it  was  a  fair  estimate 
of  the  profits  which  would  have  been  derived  from  the  use  of 
the  machinery,  and  that  they  could  be  added  to  the  outlay  re- 
quired to  produce  these  profits,  but  if  it  was  put  as  a  correct  as- 
sessment of  the  damages  for  "the  loss  of  the  use  of  the  mill"  there 
could  not  possibly  be  any  other  damages  awarded.  He,  how- 
ever, awarded  them,  as  fair  profits,  together  with  the  outlay  re- 
quired to  produce  them,  and  so  sustained  the  trial  judge's  find- 
ings as  to  the  amount  of  the  damages. 

All  the  difficulties  of  the  case  arose  from  the  special  facts.  I 
agree  fully  with  Russell,  J.,  that  if  the  defendant  could  have 
hired  another  engine  at  $40  or  $50  a  month,  and  should  have 
done  so,  that  expense  would  have  been  the  full  amount  of  the 
damages  he  should  be  awarded. 

I  think,  however,  the  statements  made  to  defendant  by  the 
plaintiffs  justified  the  former  in  assuming  that  [578]  the  engine 
would  be  returned  to  him  complete  and  efficient  almost  any  day 
after  the  three  or  four  days  he  was  told  it  would  take  to  repair, 
and  that  therefore  he  was  fully  entitled  to  keep  his  gang  of  men 
on  awaiting  such  return  ready  to  proceed  with  his  work,  in- 
stead of  discharging  them,  and  leaving  himself  in  the  awkward 
position  of  being  without  men  for  his  camp  if  and  when  the  en- 
gine came  back. 

It  seems  under  the  circumstances  a  reasonable  and  proper 
thing  to  have  done,  and,  if  I  am  right,  I  cannot  see  any  ground 
on  which  the  necessary  expenses  of  doing  it  should  be  disallowed. 
They  were  reasonable  and  fair  damages,  resulting  directly  from 
plaintiffs'  breach  of  contract  and  their  subsequent  representa- 
tions as  to  when  they  would  have  repaired  that  breach.    They 
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were  really  the  damages  he  actually  and  directly  sustained  from 
the  loss  of  the  use  of  his  mill  arising  out  of  plaintiffs'  breach  of 
contract 

My  doubts,  however,  hare  been  as  to  allowing  the  $150  addi- 
tional I  am  not  satisfied  that  this  is  a  case  where  loss  of  an- 
ticipated profits  can  be  allowed.  If  the  trial  judge  had  found, 
under  the  peculiar  circumstances  of  this  case,  the  full  sum  he 
awarded  of  $427  as  damages  for  the  loss  of  the  use  of  the  mill) 
I  should  not  have  been  disposed,  in  the  light  of  the  language 
used  by  Blackburn,  J.,  in  Elbinger  Actien-Gesellschafft,  etc.  v. 
Armstrong  (1874)  L  B.  9  Q.  B.  473,  at  page  477,  43  I*  J. 
Q.  B.  N.  S.  211,  30  L.  T.  N.  S.  871,  23  Week.  Hep.  127,  to 
quarrel  with  the  finding  as  a  reasonable  compensation  for  the 
loss  of  the  use  of  the  mill.  But  I  am  not  able  to  follow  him 
when  he  finds  $150  as  such  compensation,  and  then  adds  to  it 
the  actual  expenses  of  wages  and  board  of  the  men.  The  dam- 
ages whatever  they  were  found  to  be  for  the  "loss  of  the  use 
of  the  mill"  covered  everything  recoverable. 

[580]  Nor  am  I  able  to  follow  Russell,  J.,  in  allowing  these 
damages  as  anticipated  profits.  Such  profits  are  only  recover- 
able when  they  can  be  held  to  be  what  are  called  primary  prof- 
its, such  as  would  have  occurred  and  grown  oat  of  the  contract 
itself  as  the  direct  and  immediate  result  of  its  fulfilment.  Then 
they  are  part  and  parcel  of  the  contract  itself,  and  must  have 
been  in  contemplation  of  the  parties  when  the  agreement  was 
entered  into.  But  if  they  are  such  as  would  have  been  realized 
from  other  independent  and  collateral  undertakings,  although 
entered  into  in  consequence  and  on  the  faith  of  the  principal 
contract,  then  they  are  too  uncertain  and  remote  to  be  taken 
into  consideration  as  part  of  the  damages  occasioned  by  the  breach 
of  the  contract  in  suit,  unless  indeed  the  defaulting  contractor 
has  expressly  contracted  to  be  bound  for  such  consequences,  or 
the  special  circumstances  are  Buch  that  he  may  be  held  to  have 
impliedly  contracted  to  be  so  bound. 

See  per  Bigelow,  J.,  in  Fox  v.  Harding,  in  1851,  7  Cnsh.  516. 

See  also  British  Columbia  Saw  Mill  Co.  v.  Netileship,  in 
1868,  L.  E,  8  C.  P.  499,  37  L.  J.  O.  P.  N.  8.  235,  18  L.  T. 
N.  S.  291,  604,  16  Week.  Rep.  1046;  Some  v.  Midland  B.  Co. 
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(1872)  LRTC.P.  683;  (1873)  L  E.  8  C.  P.  131,  42  L.  J. 
C.  P.  N.  S.  59,  28  L.  T.  N.  S.  312,  21  Week.  Rep.  481,  6  Eng. 
Kul  Cas.  506. 

In  determining  the  question  of  liability  to  pay  anticipated  or 
probable  profits  as  damages,  the  distinction  between  primary 
and  secondary  profits  must  always  be  borne  in  mind.  In  Mayne 
on  Damages  (6th  ed.)  pages  65-56,  there  is  a  discussion  of  the 
cases,  and  the  author  cites  the  judgment  in  the  case  of  Master- 
ton  &  Smith  v.  Mayor  of  Brooklyn  (1845)  7  Hill,  61  at  pp. 
68-69,  42  Am.  Dec.  38,  as  furnishing  the  key  to  the  English 
cases  in  which  profits  have  been  admitted  and  rejected  as  an 
element  in  the  damages  allowed. 

[581]  Nelson,  C.  J".,  in  delivering  the  judgment  of  the  court, 
said :  "When  the  books  and  cases  speak  of  the  profits  anticipated 
from  a  good  bargain  as  matters  too  remote  and  uncertain  to  be 
taken  into  the  account  in  acertaining  the  true  measure  of  dam- 
ages, they  usually  have  reference  to  dependent  and  collateral 
engagements  entered  into  on  the  faith  and  in  expectation  of  the 
performance  of  the  principal  contract  .  .  .  But  profits  or 
advantages  which  are  the  direct  and  immediate  fruits  of  the  con- 
tract entered  into  between  the  parties  stand  upon  a  different  foot- 
ing. These  are  part  and  parcel  of  the  contract  itself,  entering 
into  and  constituting  a  portion  of  its  very  elements ;  something 
stipulated  for,  the  right  to  the  enjoyment  of  which  is  just  as 
clear  and  plain  as  to  the  fulfilment  of  any  other  stipulation. 
They  are  presumed  to  have  been  taken  into  consideration  and 
deliberated  upon  before  the  contract  was  made,  and  formed, 
perhaps,  the  only  inducement  to  the  arrangement." 

In  all  the  circumstances  of  this  case  I  would  disallow  those 
$150  of  anticipated  profits,  because  they  are  secondary,  and  not 
primary,  damages  within  the  meaning  of  the  rule,  and  as  being 
too  speculative  and  uncertain,  and  not  in  contemplation  of  the 
parties  when  making  the  contract,  or  such  as  the  plaintiffs  may 
be  held  to  have  impliedly  contracted  to  be  bound  for  in  case  of 
breach  of  their  contract  As  I  have  rejected  the  "fair  rental" 
rule  because  of  the  misleading  character  of  the  information  given 
to  defendant  as  to  when  the  repaired  engine  would  be  furnished 
him,  I  conclude  that  the  remaining  damages  as  found  by  the 
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trial  judge,  $277.11,  should  be  approved  as  the  reasonable  com- 
pensation for  the  loss  of  the  use  of  the  mill,  and  judgment  en- 
tered accordingly,  for  that  amount  with  costs  of  this  appeal,  but, 
under  the  circumstances,  neither  party  to  have  costa  of  the  ap- 
peal to  the  Supreme  Court  of  Nova  Scotia ;  the  respective  judg- 
ments for  the  plaintiffs  and  defendant  for  debt,  damages,  and 
costs  to  be  subject  to  set-off  and  costs  in  the  trial  court,  to  be 
apportioned  as  awarded  by  the  trial  judge. 

[582]  Idington,  J.  (dissenting) :  This  is  an  unsatisfac- 
tory sort  of  case.  The  learned  trial  judge,  in  my  opinion,  erred 
in  the  amount  of  damages  he  allowed,  even  though  the  principle 
he  adopted  had  been  right  It  seems  to  me,  moreover,  that  the 
principle  of  allowing  for  full  rental  of  a  good  engine  to  supply 
the  place  for  the  full  time  of  one  bought  and  sent  to  the  shop 
for  repairs,  and  also  the  damages  for  men  being  kept  idle,  as 
well  as  for  loss  of  profits,  was  quite  erroneous.  I  cannot  reconcile 
or  harmonize  the  findings,  as  Mr.  Justice  Russell  attempts  to  da 

On  appeal  to  the  Supreme  Court  of  Nova  Scotia  this  assess- 
ment is  rightly,  as  I  view  the  case,  set  aside,  and  only  the  amount 
of  the  estimated  rental  of  a  good  substitute  for  the  one  in  ques- 
tion whilst  it  was  being  repaired,  and  some  item  for  incidentals 
that  may  be  properly  added,  are  allowed.  But  the  evidence  of 
another  engine  fitted  for  the  boiler  power  being  used,  being 
available  for  appellant,  is  by  no  means  as  clear  as  I  would  like. 
There  is  evidence,  however,  left  unnoticed  in  cross-examination, 
and  I  cannot  see  how  we  can  discard  it 

When  we  look  further  into  the  law  and  the  facts  we  find  that 
neither  party  stood  upon  his  strict  legal  rights,  but  each  in  a 
sense  eeemed  to  act  in  a  reasonable  way  up  to  a  certain  point, 
and,  paradoxical  as  it  may  seem,  the  very  doing  so  renders  it 
more  difiicult  to  assess  the  damages. 

We  cannot  assess  them  satisfactorily  by  a  strict  adherence  to 
the  usual  rules  that  would  be  applicable  if  the  respondents  had 
ignored  the  complaints  of  the  appellant  entirely. 

Then  when  we  find  that  the  respondents  properly  took,  on 
hearing  the  complaints  of  the  appellant  that  [583]  the  engine 
had  not  come  up  to  the  standard  guaranteed,  possession  of  the 
engine  with  the  consent  of  appellant,  and  undertook  its  repair, 
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and  the  engine  was  replaced  by  the  appellant  getting  one  of  his 
own  choice  and  on  his  own  terms,  we  see  there  cannot  be  the  usual 
damages  assessed  in  the  usual  way  for  breach  of  a  warranty. 

We  turn  to  the  agreements  that  followed  the  breach,  and  have 
to  ask :  Has  there  been  any  breach  of  auch  agreements  or  of  any 
of  them  ?  They  are  all  set  out  in  the  pleadings,  and  the  default 
.  in  each  also,  but  in  regard  to  each  so  set  out  we  have  not  the  full 
particulars  of  dates,  times,  and  exactly  what  was  done,  or  might 
have  been  done,  that  would  enable  us  to  assess  in  detail  for  breach 
of  each  of  these  subsidiary  agreements  in  any  satisfactory  man- 
ner. 

We  have,  covering  them  all,  the  fact  that  before  the  guaranteed 
engine  in  question  was  removed  to  be  repaired,  the  respondents 
were  told  by  the  appellant,  on  the  5th  December,  that  in  order 
to  get  to  work  he  had  hired  an  engine  from  Crease. 

This  substituted  engine  was  got  and  set  up  and  kept  by  the 
appellant  till  the  19th  or  20th  of  December.  Meantime  acting 
on  the  reasonable  option  given  them,  respondents  took  or  caused 
to  be  taken  the  engine  they  had  guaranteed,  away  to  the  repair 
shop. 

Being  told  of  this  hired  engine  led  them,  no  doubt,  to  so  take 
the  other,  and  at  the  same  time  in  giving  instructions  for  repair 
to  rest  on  the  assurance  the  mill  was  going,  and  not  make,  at  a 
possible  extra  expense,  provision  for  such  strenuous  efforts  for 
expeditions  return  of  engine  from  repair  shop  as  they  otherwise 
might  have  done,  and  certainly  it  would  not,  on  such  a  state  of 
facts,  be  within  the  reasonable  [584]  contemplation  of  the  parties 
as  to  this  subsidiary  agreement  that  the  Crease  engine  would 
fail,  and  the  mill  of  appellant  stop  for  want  of  it 

Yet  there  came  a  time  when  respondents  were  told  it  did  fail, 
and  I  incline  to  think  somewhat  greater  energy  induced  by  extra 
pay  might  have  been  used  after  that  in  getting  it  out  of  the  repair 
shop.  I  see,  however,  no  evidence  in  this  regard  on  which  I 
could  satisfactorily  assess  damages. 

Besides,  I  cannot  say  that  respondents  even  then  neglected  any- 
thing, or  that  what  happened,  or  the  results  thereof,  could  have 
been  within  the  reasonable  contemplation  of  the  parties  either  at 
the  making  of  the  original  or  the  subsidiary  agreements. 
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Nor  can  I  see  that  the  Joss  of  profits,  if  any,  were  of  such  a 
character  as  to  render  that  loss  a  proper  element  to  enter  into 
the  assessment  of  damages  in  this  case. 

And  yet  one  cannot  help  feeling  but  that  the  appellant  has 
suffered  more  than  he  has  been  allowed. 

My  difficulty  is  to  bring  that  suffering  within  the  rules  by 
which  damages  must  be  measured,  and  allow  for  it  on  a  legal 
basis. 

The  allowances  about  to  be  made  here  as  the  result  of  this 
appeal  exceed,  I  think,  that  permissible  within  such  lines.  Even 
if  I  thought  them  bo  based  on  principle,  I  would  not  allow  to 
that  extent.  Moreover,  I  feel  that  I  should  not  disregard  the 
finding  of  the  court  below  for  such  absolute  trifles,  without  the 
clearest  warrant  for  so  doing.  In  short,  I  do  not  feel  that,  in  fix- 
ing the  sum  of  $150,  the  court  was  so  clearly  wrong,  even  if  the 
absolutely  correct  rules  had  been  followed,  that  I  ought  to  inter- 
fere. The  rental  basis  adopted,  to  the  extent  it  is,  does  not  ap- 
pear [585]  clearly  right,  but  the  gross  sum  allowed  may  after  all 
be  almost,  if  not  altogether,  so  near  right  that  it  better  stand. 
I  do  not  think  we  should,  unless  upon  the  clearest  ground,  reverse 
only  to  change  by  a  trifling  increase  or  reduction  of  damages  re- 
specting which,  even  when  applying  correct  rules  of  law,  men 
might  reasonably  differ  in  their  estimate  of  the  facts.  This  is 
not  the  case  of  a  fixed  sum  in  respect  of  which  the  court  has,  if 
at  all,  gone  wrong. 

I  therefore  think  the  appeal  should  be  dismissed. 

Maclennan,  J.,    concurred  in  the  opinion  stated  by  Davies,  J. 

Duff,  J. :  I  agree  with  the  views  expressed  in  the  judgment 
of  Russell,  J.,  in  the  court  below,  and  I  would  consequently  allow 
the  appeal  and  restore  the  judgment  of  the  learned  trial  judge. 

Appeal  allowed,  with  costs. 

Solicitor  for  the  appellant:  T.  J.  N.  Meagher. 
Solicitor  for  the  respondents :  Henry  C.  Borden, 
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Mote. — Profits  lost  in  consequence  of  breach  of  contract  of  tale 
or  warranty  of  machinery  purchased  for  vendee's  use  as  an 
dement  of  damages. 

I.  Scope,  79. 
II.  Recovery  for  loss  of  profits  in  actions  for  breach  of  contract,  79. 
IJI.  Recovery  in  actions  for  breach  of  warranty,  83. 

I.  Scope. 

This  note  is  confined  strictly  to  contracts  of  sale,  covering  only 
cases  There  the  machinery  was  purchased  by  the  vendee  for  his  own 
use,  and  expressly  excluding  cases  where  the  machinery  was  intend- 
ed for  resale.  It  is  not  intended  to  cover  the  general  question  of 
what  damages  are  recoverable  for  breaches  of  contracts  of  sale  of 
machinery;  but  it  deals  only  with  those  cases  passing  on  the  ques- 
tion of  whether  loss  of  profits  constitutes  an  element  of  damages  in 
such  cases.  Cases  involving  merely  the  sale  of  a  casting,  or  a  part 
of  a  machine,  have  also,  with  a  few  exceptions,  been  excluded. 

17.  Rueomtrg  for  loss  of  profits  tn  actions  for  hroaok  of  oontract. 

As  a  general  rule  profits  anticipated  from  the  use  of  machinery 
contracted  for  cannot  be  considered  as  an  element  of  damages  in 
an  action  for  a  breach  of  the  contract  of  sale,  but  where  such  profits 
were  within  the  contemplation  of  the  parties  at  the  time  of  enter- 
ing into  the  contract,  and  are  not  too  uncertain,  they  are  allowed. 

The  court  in  Alamo  Mills  Co.  v.  Hercules  Iron  Works  (1892)  1 
Tex.  Civ.  App.  688,  22  S.  W.  1097,  a  case  of  breach  of  contract  for 
the  sale  of  an  ice  machine,  said :  "The  right  or  not  to  recover  profits 
for  a  breach  of  a  contract  does  not  depend  upon  an  arbitrary  rule  to 
be  adopted  by  a  court,  but  upon  the  principles  that  should  control 
the  right.  The  law  does  not  condemn  profits  as  such  as  a  measure 
of  damages.  The  question  is,  Would  the  loss  of  profits  be  the  direct 
result  of  the  breach,  and  would  such  loss  'reasonably  be  supposed  to 
have  entered  into  the  contemplation  of  the  parties  at  the  time  of 
making  the  contract?*  Conjectural  profits  would  not  be  allowed, 
not  for  the  reason  that  profits  are  proscribed,  but  because  they  are 
uncertain;  if  they  become  sufficiently  certain,  are  the  direct  result 
of  the  breach,  and  the  parties  were  in  possession  of  such  facts  as 
would  charge  them,  as  reasonably  intelligent  men,  with  the  probable 
consequences  of  the  breach,  then  profits  fall  within  the  rule,  and  may 
be  recoverable  as  damages." 

In  tile  following  cases  in  actions  for  breach  of  contract  it  was 
held  that  no  recovery  couM  be  had  for  loss  of  profits  on  the  ground 
that  they  were  too  uncertain  and  speculative : 

Jones  v.  Nathrop  (1883)  7  Colo.  1, 1  Pac.  435  (shingle  machine) ; 
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Reed  .Lumber  Co.  v.  Lewi*  (1891)  94  Ala.  626, 10  So.  333 ;  Willing- 
ham  v.  Booven  (1881)  74  Ga.  233,  58  Am.  Rep.  435;  Pettee  v. 
Tennessee  Mfg.  Go.  (1853)  1  Sneed,  381;  Boyle  v.  Seeder  (1841) 
23  N.  C.  (1  Ired.  L.)  607;  Darts  v.  Cincinnati,  H.  &  D.  B.  Co. 
(1855)  1  Disney  (Ohio)  23;  Allis  v.  McLean  (1882)  48  Mich. 
428,  12  N,  W.  640  (in  each  case  sale  of  machinery  for  sawmill) ; 
W.  P.  Callahan  &  Go.  v.  Chickasha  Cotton  Oil  Co.  (1906)  17  Okla. 
544,  87  Pac.  331  (oil  machinery) ;  John  Hutchinson  Mfg.  Co.  v. 
Pinch  (1892)  91  Mich.  156,  30  Am.  St.  Rep.  463,  51  N.  W.  930; 
Williams  v.  Island  City  Mill.  Co.  (1894)  25  Or.  575,  37  Pac.  49; 
Pennypacker  v.  Jones  (1884)  106  Pa.  237  (machinery  for  flour 
mill);  Tompkins  v.  Dallas  Cotton  Mill  (1902)  130  N.  C.  347,  41 
S.  E.  938  (cotton  mill  machinery) ;  Smeed  v.  Ford  (1859)  1  El.  & 
El.  602,  28  L.  J.  Q.  B.  N.  S.  178,  5  Jar.  ».  S.  291,  1  Week.  Rep. 
266  (contract  for  thrashing  machine) ;  Freeman  v.  Clute  (1848)  3 
Barb.  424  (machinery  for  manufacturing  linseed  oil) ;  Dennis  v. 
Stoughton  (1883)  55  Vt  371  (cider  press) ;  Central  Trust  Co.  v. 
Arctic  Ice  Mach.  Mfg.  Co.  (1893)  77  Md.  202,  26  Atl.  493  (ice 
manufacturing  machinery);  Strawn  v.  Cogswell  (1862)  28  111.  457 
(gristmill  machinery) ;  New  York  Smelting  £  Ref.  Co.  v.  Lieb, 
(1881)  16  Jones  &  S.  508  (machine  for  casting  metal) ;  Washington 
&  0.  R.  Co.  v.  American  Car  Co.  (1895)  5  App.  D.  C.  524  (contract 
for  street  cars) ;  Central  Trust  Co.  v.  Clark  (1899)  34  C.  C.  A. 
354,  92  Fed.  293  (gear  wheel  and  pinion  for  cable  car) ;  Acme 
Cycle  Co.  v.  Clarke  (1901)  157  Ind.  271,  61  N,  E.  561  (machine 
for  making  bicycle  hubs) ;  Benton  v.  Fay  (1872)  64  111.  417  (plan- 
ing machine);  New  York  &  C.  Min.  Syndicate  &  Co.  v.  Fraser 
(1889)  130  U.  S.  611,  32  L.  ed.  1031,  9  Sup.  Ct.  Rep.  665  (dry 
crushing  silver  ore  machinery) ;  Singer  v.  Farnsworth  (1851)  2  Ind. 
597  (machine  for  sawing  trees) ;  Pittsburg  Coal  Co.  v.  Foster 
(1868)  59  Pa,  365,  10  Mor.  Min.  Rep.  116  (contract  to  manufac- 
ture locomotive  of  special  gauge);  Marlow  v.  Lajeunesse  (1873) 
18  Lower  Can.  Jur.  188  (contract  to  manufacture  carriage) ; 
Ooodell  ?.  Bluff  City  Lumber  Co.  (1893)  57  Ark.  203,  21  S.  W. 
104  (sale  of  planing  machine) ;  Winslow  Elevator  Co.  t.  Hoffman 
(1908)  107  Md.  621,  17  L.R.A.(N.S.)  1130,  69  Atl.  394  (loss  of 
rents  for  breach  of  contract  to  install  elevator) ;  Clifford  v.  Leroux 
(1896)  14  Tex.  Civ.  App.  340,  37  S.  W.  173,  254  (same  as  preced- 
ing case). 

And  in  the  following  cases  recovery  for  loss  of  profits  was  refused 
on  the  ground  that  such  items  were  not  within  the  contemplation 
of  the  parties: 

Warner  v.  Dexter  Oin  &  Mill  Co-op.  Asso.  (1896)  —  Tex.  CiT. 
App.  — ,  39  S.  W.  206  (failure  to  furnish  belt  with  gin  machinery 
within  specified  time) ;  Hooks  Smelting  Co.  v.  Planters'  Compress  Co. 
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(1904)  72  Ark.  875,  79  S.  W.  1058  (cartings  for  compress) ;  How- 
ard v.  Stillwell  &  B.  Mfg.  Co.  (1891)  139  U.  S.  199,  35  L.  ed.  147, 

11  Snp.  Ct.  Hep.  500  (machinery  for  flour  mill). 

So,  in  the  following  cases  in  actions  for  breaches  of  contracts  to 
furnish  machinery  to  concerns  in  contemplation,  but  not  actually 
in  operation,  it  was  held  that  anticipated  profits  could  not  be  con- 
sidered as  an  element  of  damages,  since  they  were  too  uncertain  and 
speculative : 

Standard  Supply  Co.  v.  Carter  (1908)  81  S.  G.  181,  19  L.B.A. 
(N.S.)  155,  62  S.  B.  150  (cotton  gin  machinery) ;  Consumers' 
Pure  Ice  Co.  v.  Jenkins  (1895)  58  111.  App.  519  (ice  machine) ; 
Keystone  Drilling  Co.  v.  Staid  (1896)  17  Pa.  Co.  Ct  498  (drilling 
machine  and  derrick) ;  Van  Winkle  v.  Wilkiw  (1888)  81  Ga.  93, 

12  Am.  St  Bep.  299,  7  S.  E.  644  (machinery  for  cotton  mill) ;  D. 
A.  Tompkins  Co.  v.  Monticello  Cotton  Oil  Co.  (1907)  153  Fed.  817 
(cotton  seed  milling  machinery) ;  Benton  v.  Fay  (1872)  64  111.  417 
(planing  mill) ;  Central  Trust  Co.  v.  Arctic  Ice  Mack.  Mfg.  Co. 
(1893)  77  Md.  202,  26  Atl.  493  (ice  machines) ;  Fraser  v.  Echo 
Min.  &  Smelting  Co.  (1894)  9  Tex.  Civ.  App.  210,  28  S.  W.  714 
(mining  machinery)  ;  Dveon-Woods  Co.  v.  Phillips  Glass  Co.  (1895) 
169  Pa.  167,  32  Atl.  432  (alleged  failure  to  put  in  proper  machin- 
ery for  glass  works);  Finch  v.  Heermam  (1876)  5  Luzerne  Leg. 
Beg.  125  (sawmill) ;  Charles  E.  Dustin  Co.  v.  St.  Petersburg  Invest. 
Co.  (1903)  126  Fed.  816  (machinery  for  running  electric  railway 
and  light  plant) ;  Blanchard  v.  Ely  (1839)  21  Wend.  342,  34  Am. 
Dec.  250  (  machinery  for  new  boat) ;  Eoskins  v.  Scott  (1908)  52 
Or.  271,  96  Pac.  1112  (engine  and  engineer  to  operate  threshing 
machine) ;  Davis  v.  Cincinnati,  H.  £  D.  R.  Co.  (1855)  1  Disney 
(Ohio)  23  (boiler  for  sawmill) ;  Creamery  Package  Mfg.  Co.  v. 
Benton  County  Creamery  Co.  (1903)  120  Iowa,  684,  95  N.  W.  188 
(ice  plant  in  creamery) ;  Wade  v.  Haycock  (1855)  25  Pa.  382 
(gristmill);  Stark  v.  Alford  (1878)  49  Tex.  260  (breach  of  war- 
ranty of  machinery  for  grist  and  sawmill) ;  McKinnon  v.  McEwan 
(1882)  48  Mich.  106,  42  Am.  Bep.  458,  11  N.  W.  828  (boilers 
necessary  to  steam  mill  and  salt  block) ;  Griffin  v.  Colver  (1858) 
16  N.  Y.  489,  69  Am.  Dec.  718;  Boyle  v.  Reeder  (1841)  23  N.  C. 
(1  Ired.  L.)  607;  Critcher  v.  Porter-McNeal  Co.  (1904)  135  N.  C. 
542,  47  S.  E.  604  (failure  to  deliver  sawmill  machinery) ;  E.  W. 
Bliss  Co.  t.  Buffalo  Tin  Can  Co.  (1904)  65  C.  C.  A.  289,  181  Fed. 
51,  writ  of  certiorari  denied  in  (1904)  195  17.  S.  630,  49  L.  ed. 
352,  25  Sup.  Ct  Bep.  788  (failure  to  furnish  machine  to  manu- 
facture tin  cans). 

But  in  Enterprise  Mfg.  Co.  v.  Campbell  (1909)  —  Ky.  — ,  121 
S.  W.  1040,  it  was  held  that  the  purchaser  of  a  sawmill,  suing  for 
nondelivery  thereof,  might  show  that  he  had  contracts  to  saw  tira- 
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ber  and  what  the  reasonable  profits  therefrom  would  be,  provided 
that  he  could  show  that  the  seller  had  notice  of  such  contracts. 

Proof  of  past  profits  is  admissible  to  show  the  value  of  the  use  of 
a  mill  daring  the  time  it  is  prevented  from  operating  by  reason  of 
the  breach  of  contract  Williams  v.  Island  City  Mill.  Co.  (1894) 
25  Or.  575,  37  Pac  49. 

As  stated  at  the  beginning  of  the  note,  loss  of  profits  are  recover- 
able as  an  element  of  damages  where  they  were  within  the  contem- 
plation of  the  parties  at  the  time  the  contract  was  entered  into,  and 
are  not  too  uncertain. 

And  in  the  following  cases  such  profits  were  held  to  have  been 
within  the  contemplation  of  the  vendor  of  the  machinery,  and  were 
therefore  held  recoverable: 

A.  J.  Anderson  Electric  Co.  v.  Cleburne  Water,  Ice  &  Lighting 
Co.  (1894)  —  Tex.  Civ.  App.  — ,  27  S.  W.  504  {contract  for  ma- 
chinery for  electric  light  plant,  made  directly  with  reference  to  con- 
tract for  furnishing  light) ;  Industrial  Worlcs  v.  Mitchell  (1897)  114 
Mich.  29,  72  N.  W.  25  (where  vendor  of  dredging  machinery  had 
knowledge  of  vendee's  contract  for  dredging) ;  Reagan  Round  Bale 
Co.  v.  Dickson  (1909)  —  Tex.  Civ.  App.  — ,  121  S.  W.  526  (where 
vendor  of  automatic  bale  systems  knew  purchaser  expected  to  use 
them  during  cotton  season) ;  Bates  Mach.  Co.  v.  Norton  Iron  Works 
(1902)  113  Ky.  372,  68  S.  W.  423  (where  expected  sale  of  nails 
by  vendee  was  within  contemplation  of  vendor  of  wire  nail  ma- 
chine) ;  Cleveland  Punch  &  Shear  Works  Co.  v.  Consumers'  Carbon 
Co.  (1906)  75  Ohio  St.  153,  78  N.  E.  1009  (where  vendor  of  ma- 
chinery for  manufacture  of  carbons  knew  of  its  intended  use) ; 
DUley  v.  Ratcliff  (1902)  29  Tex.  Civ.  App.  545,  69  S.  W.  237 
(vendor  of  cotton  ginning  machinery  fully  appraised  of  purpose  for 
which  it  was  wanted) ;  Wolf  v.  Galbraith  (1904)  35  Tex.  Civ.  App. 
505,  80  S.  W.  648  (where  vendor  of  ice  machine  knew  of  vendee's 
contracts  for  sale  of  ice) ;  Fred  W.  Wolf  Co.  v.  Galbraith  (1905) 
39  Tex.  Civ.  App.  361,  87  S.  W.  390  (same  as  preceding  case) ; 
Fred  W.  Wolf  Co.  v.  Galbraith  (1906)  —  Tex.  Civ.  App.  — ,  94  S. 
W.  1100  (same  as  preceding  case) ;  Alamo  Mills  v.  Hercules  Iron 
Works  (1892)  1  Tex.  Civ.  App.  683,  22  S.  W.  1097  (ssme  as  pre- 
ceding case). 

Where  a  party  contracted  to  saw  timber  to  be  furnished  by  an- 
other, who  was  also  to  furnish  the  machinery,  which  was  to  be  paid 
for  in  profits,  recovery  may  be  had  for  the  loss  of  profits  caused  by 
the  removal  of  the  machinery,  since  the  contract  is  one  for  personal 
services  and  the  profits  must  have  been  within  the  contemplation 
of  the  parties.  Hurley  v.  Oliver  (1909)  91  Ark.  427,  121  S.  W. 
920. 

So,  where  an  iron  manufacturer  undertook  to  construct  a  mill  for 
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a  sugar  planter,  loss  of  profits  on  goods  which  the  planter  failed 
to  make  because  of  a  breach  is  recoverable  under  a  statute  providing 
that  if  an  undertaker  does  not  execute  the  work  in  the  manner  con- 
tracted for  he  is  liable  for  the  losses  which  ensue,  and  that  when 
the  object  of  a  contract  is  anything  but  the  payment  of  money  the 
creditor  may  recover  the  amount  of  his  loss  and  of  the  profits  which 
he  has  been  deprived  of.    Lobdell  v.  Parker  (1832)  3  La.  328. 

And  where  there  is  a  breach  of  a  contract  to  build  and  put  in 
operation  a  sugar  mill  and  steam  engine,  profits  lost  by  damage  to 
the  crop,  etc.,  may  be  recovered  under  this  statute.  Ooodloe  v. 
Rogers  (1854)  9  La.  Ann,  873,  61  Am,  Dec.  205,  s.  c.  on  subsequent 
appeal  (1855)  10  La.  Ann.  631. 

But  loss  of  profits  on  contracts  for  the  Bale  of  granite  cannot  be 
recovered  because  of  a  failure  to  deliver  machinery  as  agreed,  where 
the  contract  stipulated  that  the  vendor  assumed  no  liability  for  dam- 
ages on  account  of  delay.  Lambert  Hoisting  Engine  Co.  v.  Paschal 
(1909)  151  N.  G.  27,  65  S.  E.  523. 

III.  Beoovmy  to  aatUmx  for  breoeh  of  warranty. 

The  rule  applied  in  actions  for  breaches  of  contract  for  the  Bale 
of  machinery,  that  profits  lost  are  not  recoverable  by  way  of  dam- 
ages, except  where  they  were  within  the  contemplation  of  the  parties 
at  the  time  of  making  the  contract,  and  are  not  too  uncertain,  also 
governs  in  actions  for  breaches  of  warranty  of  machinery. 

This  rule  was  applied  in  the  following  cases  where  loss  of  profits 
because  of  breach  of  warranty  in  the  machinery  Bold  were  held  not 
recoverable  on  the  ground  that  they  were  not  within  the  contempla- 
tion of  the  parties:  Blymer  Ice  Mach.  Co.  v.  McDonald  (1896)  48 
La.  Ann.  439,  19  So.  459  (breach  of  warranty  of  ice  machine) ; 
Weylrich  v.  Harris  (1883)  31  Kan.  92,  1  Pac.  271  (breach  of  war- 
ranty of  mowing  and  reaping  machine) ;  Puget  Sound  Iron  & 
Steel  Works  v.  Clemmons  (1903)  32  Wash.  36,  72  Pac.  465  (breach 
of  warranty  to  replace  parts  of  road  engine) ;  iloulthrop  v.  Hyett 
(1894)  105  Ala.  493,  53  Am.  St.  Bep.  139,  17  So.  32  (brick  dry- 
ing machinery  not  of  capacity  warranted) ;  Smoots  v.  Foster  (1898) 
16  Ohio  C.  G.  612  (breach  of  warranty  of  harvesting  machine) ; 
Wright  v.  Computing  Scale  Co.  (1907)  47  Wash.  107,  91  Pac.  571 
(loss  sustained  by  vendee  of  warranted  computing  scale  by  reason 
of  its  under  weighing) . 

And  in  the  following  cases  recovery  for  loss  of  profits  was  re- 
fused on  the  ground  that  they  were  too  uncertain  and  contingent: 
Cassidy  v.  LeFevre  (1871)  46  N.  T.  562  (breach  of  warranty  to 
furnish  boilers  for  woolen  mill);  The  Venezuela  (1909)  173  Fed. 
834  (breach  of  warranty  of  machinery  for  steamer) ;  Stark  v.  AU 
ford  (1878)  49  Tex.  260  (machinery  of  wrong  capacity  and  quality 
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for  grist  and  sawmill) ;  Elmore  v.  Booth  (1907)  83  Ark  47,  102 
S.  W.  393  (breach  of  warranty  as  to  efficiency  of  elevator) ;  Peo- 
ple's Sav.  Bank  v.  Waterloo  &  0.  F.  Rapid  Transit  Co.  (1902) 
118  Iowa,  740,  92  N.  W.  691  (street  railway  unable  to  operate  on 
account  of  stationary  engine  sold  not  furnishing  power) ;  Qaar  t. 
Snook  (1885)  1  Ohio  C.  C.  259  (sawmill  warranted  to  be  in  com- 
plete running  order);  Optenberg  v.  Sketon  (1901)  109  Wis.  241, 
86  N.  W.  356  (breach  of  warranty  of  threshing  machine). 

When  the  warranty  has  reference  to  a  purpose  for  which  an  article 
is  to  be  used,  however,  the  rule  of  indemnity  brings  in  the  damages 
which  naturally  follow,  or  naturally  might  be  expected  to  follow,  its 
violation,  where  they  are  in  their  nature  reasonably  certain,  and  it 
is  certain  that  they  proceed  from  the  breach. 

Thus  the  value  of  chickens  which  spoiled,  less  the  cost  of  getting 
them  to  market,  was  allowed  as  damages  for  breach  of  warranty  in 
Beeman  v.  Banta  (1890)  118  N.  T.  538,  16  Am.  St  Rep.  779,  23 
N.  E.  887,  where  a  manufacturer  constructed  a  freezer,  warranting 
it  to  keep  chickens  in  perfect  condition  and  knowing  that  it  was  to 
be  put  to  immediate  use. 

And  where  the  vendor  had  knowledge  of  the  purpose  for  which  a 
loom  was  intended,  damages  for  loss  of  profits  caused  by  a  breach  of 
warranty  by  reason  of  which  the  loom  could  not  be  used  for  some 
time  may  be  recovered.  Crompton  &  E.  Loom  Works  v.  Boffman 
(1903)  5  Ont  L.  Hep.  554. 

And  in  Murray  Co.  v.  Putnam  (1910)  —  Tex.  Civ.  App.  — ,  130 
S.  W.  631,  recovery  for  loss  of  profits  was  allowed  in  a  suit  for  breach 
of  warranty  of  cotton  ginning  machinery,  where  its  use  for  ginning 
for  the  public  was  within  the  contemplation  of  the  parties. 

So,  where  the  vendor  of  a  machine  for  rolling  and  bending  sheets 
of  iron,  which  was  warranted  to  be  of  a  certain  capacity,  must 
have  anticipated  that  contracts  for  products  of  the  machine  would 
be  made,  profits  lost  on  an  actual  contract  may  be  recovered.  Car- 
roll-Porter Boiler  &  Tank  Co.  v.  Columbus  Mach.  Oo.  (1893)  5 
C.  C.  A.  190,  3  U.  S.  App.  631,  55  Fed.  451. 

And  compensation  for  the  loss  of  the  use  of  a  tug  while  a  boiler, 
which  was  built  under  an  implied  warranty  of  fitness  for  use  in  such 
tug,  was  being  repaired,  may  be  recovered  where  the  defects  in  the 
boiler  were  known  to  the  manufacturer,  and  not  to  the  boat  The 
Nimrod  (1905)  141  Fed.  215,  affirmed  in  (1906)  72  C.  C.  A.  300, 
141  Fed.  834. 

And  breach  of  warranty  on  the  sale  of  an  engine  that  the  engine 
and  all  the  machinery  necessarily  connected  therewith  should  be  of 
good  quality  and  should  propel  the  boat  for  which  it  was  intended 
at  a  certain  speed,  in  consequence  of  which  the  owner  loses  the  use 
of  her  for  some  time,  warrants  a  recovery  for  the  loss  of  gain  direct- 
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ly  resulting  from  the  defects.  Fmdley  v.  BreeHove  (1826)  4  Mart. 
N.  8.  105. 

And  in  Liver-more  Foundry  &  Mack.  Co.  v.  Union  Compress  & 
Storage  Co.  (1900)  105  Tenn.  187,  53  L.H.A.  482,  58  S.  W.  270, 
where  it  was  sought  to  recover  for  the  loss  of  the  use  of  a  cotton 
press,  by  reason  of  the  explosion  of  a  warranted  hydraulic  cylinder, 
it  was  held  that  recovery  could  be  had  for  loss  of  the  use  of  the  com- 
press if  such  use  was  in  the  contemplation  of  the  parties  by  the 
terms  of  the  contract,  or  by  direct  notice. 

It  was  held  in  Mawhinney  v.  Porteous  (1907)  17  Manitoba  L. 
Bep.  184,  that  loss  of  profits  might  be  recovered  for  a  breach  of  the 
warranty  of  a  second-hand  engine  for  use  in  running  a  separator, 
the  recovery,  however,  being  limited  to  the  time  which  it  would  rea- 
sonably take  to  remedy  the  trouble. 

And  it  was  held  in  Chrutiernton  v.  Hcndrie  &  B.  Mfg.  £  Supply 
Co.  (1910)  —  S.  D.  — ,  126  N.  W.  603,  that  the  measure  of  damages 
in  an  action  for  breach  of  warranty  of  an  engine  was  governed  by  a 
statute  providing  that  the  damages  were  the  excess,  if  any,  of  the 
value  which  the  property  would  have  had,  at  the  time  to  which  the 
warranty  referred,  if  it  had  been  complied  with,  over  its  actual  value 
at  that  time,  and  it  was  held  error  to  admit  evidence  of  loss  of  profits 
by  reason  of  the  breach.  J.  T.  W. 


[KNGIJBII  COURT  OF  APPEAL.] 

BOOSET  *.  WHIGHT. 

[18*0]  1  Ch.  122. 

Alao  Reported  in  69  I*  J.  Co,  N.  8.  00,  48  Week.  Hep.  228,  81  L.  T.  N.  S. 

S71,  16  Time*  L.  R.  82. 

Copyright  —  Mwtie  —  Infringement  —  "Copy"  —  "Sheet  of  music"  — 
Mechanical  organ  — Perforated  music  afceet  —  MitMcal  direction* 
for  performance  — Copyright  act  1S49  (S  <t  0  Vict.  chap.  4S), 
§§  »,  iff- 

The  defendants  Bold  for  tub  in  a  mechanical  organ  called  an  "JSolian" 
perforated  rolls  of  paper  representing  the  musical  score  of  certain  tonga 
in  the  music  of  which  the  plaintiffs  had  the  copyright.  The  rolls  were 
inserted  in  the  organ,  and  were  unrolled  by  its  mechanism  when  ac- 
tuated by  the  performer,  so  that  the  passage  of  air  through  the  per- 
forations In  the  rolls  into  the  pipes  of  the  organ  produced  corresponding 
musical  notes  the  pitch  and  duration  of  which  were  determined  by  the 
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position  and  length  of  the  perforations.  The  organ  contained  also 
(topa,  swells,  and  pedals,  whereby  variations  of  pane  and  expression 
could  he  effected  at  the  will  of  the  performer;  and  in  the  margin  of 
some  of  the  rolls  were  direction*  as  to  time  and  expression  which  were 
also  to  be  found  in  the  plaintiffs  songs: 

Held  (affirming  Stirling,  J.),  that  the  rolls,  so  far  as  they  contained 
perforations,  were  part  of  the  organ,  and  were  not  "copies"  of  "sheet* 
of  music"  within  tbe  copyright  set  1842,  and  were  therefore  not  an  in- 
fringement of  the  plaintiffs  copyright;  and  also  (reversing  Stirling, 
J.},  that,  apart  from  the  plaintiffs  musical  scores  and  when  not  used 
in  connection  with  them,  the  plaintiff's  directions  as  to  tune  and  ex- 
pression were  not  protected  by  their  copyright. 

(December    4,    5,    13,    1809.) 

Cboss  Appeals  from  the  judgment  of  Stirling,  J.,  at  the  trial 
of  the  action.  [1899]  1  Ch.  836,  68  L.  J.  Ch.  N.  S.  379,  47 
Week.  Rep.  554,  80  L.  T.  N.  fi.  561,  15  Times  L.  R  322. 

The  leaned  judge  held:  (1)  That  the  plaintiffs  were  not  en- 
titled to  an  injunction  in  respect  of  tbe  defendant's  perforated 
rolls  or  sheets;  bnt  (2)  that  they  were  entitled  to  an  injunction 
in  respect  of  the  words  indicating  pace  and  expression  copied 
by  the  defendants  on  their  rolls  or  sheets  from  the  plaintiff's 
sheets  of  music. 

The  plaintiffs  appealed  from  the  first  part  of  the  judgment 
and  the  defendants  from  the  second. 

The  appeals  were  beard  on  December  4  and  5,  1899. 

Butcher,  Q.O.,  and  Scrutton,    for  the  plaintiffs. 

Moulton,  Q.C.,  T.  Terrell,  Q.C.,  and  Eustace  Smith, 
for  the  defendants. 

[123]  The  same  arguments  were  adopted  as  in  the  court  be- 
low. 

After  counsel  had  been  beard  in  reply  on  both  appeals, — 

Lindley,  M.R. :  This  case  is  one  of  such  novelty  and  import- 
ance that  we  will  take  time  to  consider  it 

Lindley,  M.E.,  after  stating  that  Sir  F.  H.  Jeune  concurred 
in  tbe  judgment  about  to  be  delivered,  said:  The  plaintiffs  are 
entitled  to  copyright  in  three  sheets  of  music.  What  does  this 
mean  ?    It  means  that  they  have  the  exclusive  right  of  printing 
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or  otherwise  multiplying  copies  of  those  sheets  of  music,  ».  e.,  of 
the  bars,  notes,  and  other  printed  words  and  signs  on  those  sheets. 
Bnt  the  plaintiffs  hare  no  exclusive  right  to  the  production  of 
the  sounds  indicated  by  or  on  those  sheets  of  music;  nor  to  the 
performance  in  private  of  the  music  indicated  by  such  sheets ; 
nor  to  any  mechanism  for  the  production  of  such  sounds  or  music. 
The  plaintiffs'  rights  are  not  infringed  except  by  an  unauthorized 
copy  of  their  "sheets  of  music."  We  need  not  trouble  ourselves 
about  authority  from  the  plaintiffs;  no  question  turning  on  the 
meaning  of  that  expression  r  as  to  be  considered  in  this  case. 
The  only  question  we  have  to  consider  is  whether  the  defendants 
have  copied  the  plaintiffs'  sheets  of  music.  The  defendants  have 
taken  those  sheets  of  music  and  have  prepared  from  them  sheets 
of  paper  with  perforations  in  them,  and  these  perforated  sheets 
when  put  into  and  used  with,  properly  constructed  machines  or 
instruments,  will  produce  or  enable  the  machines  or  instruments 
to  produce  the  music  indicated  on  the  plaintiffs'  sheets.  But  is 
mis  the  kind  of  copying  which  is  prohibited  by  the  copyright 
act ;  or  rather  is  the  perforated  sheet  made  as  above  mentioned 
a  copy  of  the  sheet  of  music  from  which  it  is  made  ?  Is  it  a  copy 
at  all  I  Is  it  a  copy  within  the  copyright  act?  A  sheet  of  music 
is  treated  in  the  copyright  act  as  if  it  were  a  book  or  sheet  of 
letterpress.  Any  mode  of  copying  such  a  thing,  whether  by  print- 
ing, writing,  photography,  or  by  some  other  method  not  yet  in- 
vented, would  no  doubt  be  copying.  So,  perhaps,  might  a  per- 
forated sheet  of  paper  to  be  sung  or  played  from  in  the  same 
way  as  sheets  of  music  are  sung  or  played  from.  But  to  [124] 
play  an  instrument  from  a  sheet  of  music  which  appeals  to  the 
eye  is  one  thing;  to  play  an  instrument  with  a  perforated  sheet 
which  itself  forms  part  of  the  mechanism  which  produces  the 
music  is  quite  another  thing.  I  have  consulted  Johnson's,  Rich- 
ardson's, and  Murray's  dictionaries  to  ascertain  the  meaning  at- 
tributed to  the  word  "copy;"  and  I  do  not  myself  think  that  the 
perforated  sheet  can  be  said  to  be  a  copy  of  the  sheet  of  music 
unless  the  word  "copy"  is  used  in  a  very  loose  and  inaccurate 
sense.  Be  mis  as  it  may,  I  cannot  think  or  bring  myself  to  de- 
cide that  the  perforated  sheet  is  a  copy  of  a  sheet  of  music  with- 
in the  meaning  of  the  copyright  act     The  fundamental  ideas 


a  By  Google 


88  ENGLISH  COURT  OF  APPEAL. 

underlying  the  two  are  different,  and  the  uses  to  be  made  of  them 
are  fundamentally  different.  Music  appeals  to  the  ear,  but  a 
sheet  of  music  appeals  to  the  eye,  and  the  observation  of  Bayley, 
J.,  in  West  v.  Francis  (1882)  5  Barn,  &  Aid.  737,  743,  24  Re- 
vised Rep.  541,  1  DowL  &  R.  400,  is  applicable  not  only  to  en- 
gravings, but  to  all  kinds  of  books,  and  the  copyright  act  treats 
a  sheet  of  music  as  it  treats  a  book.  He  said :  "A  copy  is  that 
which  comes  bo  near  to  the  original  as  to  give  to  every  person 
seeing  it  the  idea  created  by  the  original."  I  do  not  say  that  the 
defendants'  perforated  rolls  cannot  possibly  be  regarded  as  aheete 
of  music.  They  may  possibly  be  so  regarded  by  specially  skilled 
persons  who  have  learned  to  read  the  perforations.  Conceding 
for  the  sake  of  argument  that  a  person  might  be  trained  to  play 
or  even  to  sing  from  the  perforated  sheets,  it  is  clear  that  they 
are  not  made  to  be  so  used,  nor  are  they  ever  bo  used  in  fact ; 
and  we  ought  in  my  opinion  to  deal  with  the  case  on  broad  busi- 
ness lines,  and  not  on  unpractical  though  theoretically  possible 
assumptions.  If  these  perforated  rolls  were  new,  it  appears  to 
me  that  their  invention  might  be  patented;  and  this  could  not, 
in  my  opinion,  be  said  of  any  copy  of  any  book.  It  may  be  true 
that  the  manufacture  and  sale  of  the  perforated  sheets  diminish 
the  sale  of  the  plaintiffs'  sheets  of  music.  But  it  does  not  follow 
that  the  plaintiffs'  copyright  has  been  infringed;  and  I  am  of 
opinion  that  it  has  not.  I  regard  the  defendants'  perforated  sheets 
as  part  of  a  mechanical  contrivance  for  producing  musical  notes; 
and  I  cannot  think  that  manufacturers  of  musical  instruments 
[125]  infringe  any  person's  copyright  by  so  constructing  their 
machines  and  appliances  to  be  used  with  them  as  to  produce 
musical  notes  indicated  on  a  sheet  of  music.  On  this  broad  and 
very  important  question,  which  bo  far  as  I  know  has  never  been 
raised  before  in  this  country,  I  am  of  opinion  that  the  decision 
of  Stirling,  J.,  is  correct. 

There  is,  however,  another  bnt  comparatively  subordinate  ques- 
tion on  which  I  am  unable  to  agree  with  him.  He  has  restrained 
the  defendants  from  copying  the  directions  on  the  plaintiff's 
sheets  of  music  to  the  person  using  them.  The  defendants'  appeal 
from  this  part  of  the  judgment  ought,  in  my  opinion,  to  succeed. 
The  directions  in  the  plaintiffs'  sheets  of  music  are,  no  doubt, 
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protected  by  their  copyright  so  long  as  they  are  used  in  connec- 
tion with  their  musical  scores.  But,  apart  from  those  scores, 
the  plaintiffs  have  no  copyright  in  such  directions.  The  direc- 
tions are  not  in  themselves  a  "sheet  of  music,"  nor  are  they  a 
"sheet  of  letterpress  separately  published."  Even  if  they  were, 
they  would  he  mere  words,  not  sentences  forming  a  literary  com- 
position in  which  copyright  could  be  acquired.  Upon  this  point 
the  case  is  governed  by  Hollinrake  v.  TrusweU  [1894]  3  Ch,  420, 
63  L.  J.  Ch.  N.  S.  719,  7  Reports,  588,  71  L.  T.  N.  8.  419, 
and  the  injunction  granted  by  Stirling,  J.,  to  restrain  the  use  of 
these  directions  must  he  discharged. 

The  net  result  is  that  the  plaintiffs'  action  wholly  fails.  Their 
appeal  must  be  dismissed  and  the  defendants'  appeal  allowed. 
The  order  appealed  from  must  be  varied  by  striking  out  the  in- 
junction, and  judgment  must  be  entered  for  the  defendants,  with 
costs  here  and  below. 

Romer,  L.  J. :  I  agree  in  thinking  that  the  appeal  of  the  plain- 
tiffs should  be  dismissed.  As  the  question  involved  is  one  of 
some  importance,  I  desire  to  add  a  few  remarks. 

The  rights  under  the  copyright  act  of  an  author  of  a  musical 
piece  are:  (1)  To  prevent  others  from  copying  the  published 
music  regarded  as  a  book;  (2)  to  prevent  the  music  itself  being 
performed  in  public  without  the  author's  permission.  Bnt  any- 
one may  perform  the  music  in  private  by  [126]  voice,  musical 
instrument  in  the  ordinary  Bense,  such  as  a  violin,  piano,  and 
so  forth,  or  by  any  mechanical  instrument  And  seeing  that 
mechanical  instruments  for  producing  musical  sounds  were  well 
known  at  the  date  of  the  act,  I  think  the  Legislature  never  con- 
templated that  the  author's  right  to  multiply  copies  of  published 
music  would  entitle  him  to  stop  the  use  in  private  of  such  an 
instrument,  because  it  performed  the  published  music.  Of 
course  I  am  now  speaking  of  mechanical  instruments  known  at 
the  date  of  the  act  But  those  instruments  were  numerous,  and 
included,  for  instance,  musical  boxes.  The  act,  to  my  mind, 
never  contemplated  that  the  cylinder  of  a  musical  box  taking 
that  as  one  of  the  best-known  mechanical  instruments,  could  be 
regarded  as  a  copy  of  the  printed  music,  even  though  an  ac- 
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complished  musician  might  be  able,  by  inspection  of  the  cylin- 
der, to  gather  from  it  the  notes  of  the  music 

Now,  in  the  case  before  us  the  Bheets  which  are  said  to  be 
copies  of  the  plaintiffs'  published  sheets  of  music  were  issued 
only  for  the  purpose  of  being  used  as  parts  of  a  mechanical  mu- 
sical instrument  to  produce  musical  sounds.  And,  as  a  matter 
of  substance  the  defendants'  Bheets  have  in  fact  only  been  used 
by  those  to  whom  they  were  issued  for  the  sole  purpose  for  which 
they  were  in  fact  issued.  But  it  is  said  that  they  could  be  issued 
so  as  to  answer  the  same  purpose  as  copies  of  the  plaintiffs'  print- 
ed music,  and  that  therefore  they  ought  to  be  regarded  as  "cop- 
ies" within  the  act.  To  my  mind  it  does  not  of  necessity  follow 
that,  because  a  thing  might  be  so  used  as  to  answer  the  same  pur- 
pose as  a  copy  of  a  book,  it  must  be  regarded  as  a  "copy"  within 
the  act 

But,  passing  that  by,  I  deal  with  the  question  before  us  as 
one  of  substance,  and  I  ask  myself  whether,  in  substance  and  in 
any  practical  view,  the  defendants'  sheets  could  be  used  so  as 
to  answer  the  purpose  of  copies  of  the  plaintiffs'  musical  sheets. 
On  the  evidence  in  the  case  I  agree  with  my  brother  Stirling 
that  this  question  must  be  answered  in  the  negative ;  and  I  think 
that  really  disposes  of  the  appeal.  In  no  practical  or  substan- 
tial view,  in  my  opinion,  can  the  defendants'  sheets  be  regarded 
as  copies,  within  the  meaning  of  the  act,  of  the  [127]  plaintiffs' 
sheets  of  music  regarded  as  books.  And  I  may  add,  at  the  risk 
of  repeating  what  I  have  already  said,  that  the  plaintiffs'  sheets 
and  the  defendant's  sheets  are  issued  and  used  for  substantially 
different  objects.  The  plaintiffs'  sheets  are  issued  and  used, 
as  books  to  be  read.  The  defendants'  sheets  are  issued  and  used 
not  as  books  to  be  read,  but  as  parts  of  a  mechanical  musical  in- 
strument to  produce  the  sounds  of  music. 

On  the  defendants'  appeal,  which  raises  g  question  of  compar- 
atively little  practical  importance,  although  I  have  felt  some 
doubt  about  it,  especially  having  regard  to  Stirling,  J.'s,  views, 
I  come  on  the  whole  to  the  same  conclusion  as  the  Master  of  the 
Rolls.  I  think  that  no  substantial  part  of  the  plaintiffs'  book, 
that  is,  of  their  printed  musical  sheets,  has  been  copied  by  the 
defendants.     So  far  as  words  have  been  taken  from  the  plain- 
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tiffs'  book  and  put  on  the  defendants'  sheets,  they  have  no  use 
or  connected  meaning  by  themselves,  and  are  only  of  use  on  the 
defendants'  sheets,  in  any  practical  point  of  view,  as  directions 
for  working  the  defendants'  mechanical  musical  instrument  to 
produce  musical  Bounds. 

I  therefore  agree  in  thinking  that  the  plaintiffs'  action  ought 
to  stand  dismissed,  with  costs  here  and  below. 

Solicitors:  Wilkinson,  Bowlett  &  Wilkinson:  Maple*,  Tees- 
dale,  &  Co. 

Note. — Perforated  rolls  and  wax  cylinders  aa  infringements  of 
copyright  of  sheet  music. 

It  1b  uniformly  held,  in  the  few  existing  decisions  on  the  question, 
that  rolls  and  cylinders  which  cannot  be  read  and  used  in  the  same 
manner  as  copyrighted  sheet  music  do  not,  in  any  sense  constitute 
a  copy  which  infringes  the  copyright. 

Thus  it  is  held  that  the  copyright  of  sheet  music  is  not  violated  by 
the  manufacture  and  sale  of  perforated  papers  for  use  on  organettes, 
which,  when  used  on  Buch  instruments,  produce  the  tune  copyright- 
ed. Kennedy  v.  IfcTammany  (1888)  33  Fed.  584  (appeal  dis- 
missed in  145  U.  S.  643,  86  L.  ed.  853,  12  Sap.  Gt.  Rep.  983). 
The  court  said:  "I  cannot  convince  myself  that  these  perforated 
strips  of  paper  are  copies  of  sheet  music,  within  the  meaning  of 
the  copyright  law.  They  are  not  made  to  be  addressed  to  the  eye 
as  sheet  music,  bnt  they  form  part  of  a  machine.  They  are  not  de- 
signed to  be  used  for  such  purposes  as  sheet  music,  nor  do  they  in 
any  sense  occupy  the  same  field  as  sheet  music.  They  are  a  mechan- 
ical invention  made  for  the  sole  purpose  of  performing  tunes  me- 
chanically upon  a  musical  instrument.  The  bill  itself  states  that 
they  are  adapted  and  intended  for  a  use  wholly  different  from  any 
use  possible  to  be  made  of  the  ordinary  sheet  music.  Their  use  re- 
sembles more  nearly  the  barrel  of  a  hand  organ  or  music  box." 

And  perforated  records  for  use  upon  the  pianoforte,  pianola,  or 
other  musical  instrument  axe  not  copies  of  sheet  music  which  in- 
fringe the  copyright  of  the  latter.  White-Smith  Music  Pub.  Co. 
v.  Apotto  Co.  (1908)  209  TJ.  S.  1,  52  L.  ed.  655,  28  Sup.  Ct.  Rep. 
319, 14  A.  &  E.  Ann.  Cas.  628,  affirming  139  Fed.  437  and  77  C.  C. 
A.  368,  147  Fed.  226.  The  court  in  affirming  the  decree  said: 
"Various  definitions  have  been  given  by  the  experts  called  in  the 
case.  The  one  which  most  commends  itself  to  our  judgment  is 
perhaps  as  clear  as  can  be  made,  and  defines  a  copy  of  a  musical 
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composition  to  be  'a  written  or  printed  record  of  it  in  intelligible 
notation.'  It  may  be  true  that  in  a  broad  aense  a  mechanical  in- 
strument which  reproduces  a  tune  copies  it;  but  this  is  a  strained 
and  artificial  meaning.  When  the  combination  of  musical  sounds 
is  reproduced  to  the  ear  it  is  the  original  tune  as  conceived  by  the 
author  which  is  heard.  These  musical  tones  are  not  a  copy  which 
appeals  to  the  eye.  In  no  sense  can  musical  sounds  which  read 
us  through  the  sense  of  hearing  be  said  to  be  copies  as  that  term  is 
generally  understood,  and  as  we  believe  it  was  intended  to  be  under- 
stood in  the  statutes  under  consideration.  A  musical  composition 
is  an  intellectual  creation  which  first  exists  in  the  mind  of  the  com- 
poser; he  may  play  it  for  the  first  time  upon  an  instrument.  It 
is  not  susceptible  of  being  copied  until  it  has  been  put  in  a  form 
which  others  can  see  and  read.  The  statute  has  not  provided  for 
the  protection  of  the  intellectual  conception  apart  from  the  thing 
produced,  however  meritorious  such  conception  may  be,  but  has  pro- 
vided for  the  making  and  filing  of  a  tangible  tiling,  against  the  pub- 
lication and  duplication  of  which  it  is  the  purpose  of  the  statute  to 
protect  the  composer." 

To  the  same  effect  is  Mobe  v.  Connor  [1909]  W.  N.  20,  [1909] 
1  K.  B.  515,  78  L.  J.  K.  B.  N.  8.  342,  100  L.  T.  N.  3.  449,  73  J. 
P.  109,  25  Times  L.  B.  217,  where  Boosey  v.  Whight  was  fol- 
lowed. 

It  also  has  been  held  that  wax  cylinders  prepared  to  reproduce 
copyrighted  sheet  music  on  the  phonograph  do  not  constitute  an 
infringement  of  the  copyright.  Stern  v.  Bogey  (1901)  17  App. 
D.  G.  562.  The  court  in  this  case  said:  "We  cannot  regard  the 
reproduction,  through  the  agency  of  the  phonograph,  of  the  sounds 
of  musical  instruments  playing  the  music  composed  and  published 
by  the  appellants,  as  the  copy  or  publication  of  the  same  within 
the  meaning  of  the  act.  The  ordinary  signification  of  the  wordB 
'copying/  'publishing,'  etc,  cannot  be  stretched  to  include  it  It 
is  not  pretended  that  the  marks  upon  the  wax  cylinders  can  be 
made  out  by  the  eye,  or  that  they  can  be  utilized  in  any  other  way 
than  as  parts  of  the  mechanism  of  the  phonograph.  Conveying  no 
meaning,  then,  to  the  eye  of  even  an  expert  musician,  and  wholly 
incapable  of  use  save  in  and  as  part  of  a  machine  specially  adapted 
to  make  them  give  up  the  records  which  they  contain,  these  pre- 
pared wax  cylinders  can  neither  substitute  the  copyrighted  sheets 
of  music  nor  serve  any  purpose  which  is  within  their  scope.  In 
these  respects  there  would  seem  to  be  no  substantial  difference  be- 
tween them  and  the  metal  cylinder  of  the  old  and  familiar  music 
box;  and  this,  though  in  use  at  and  before  the  passage  of  the  copy- 
right act,  has  never  been  regarded  as  infringing  upon  the  copy- 
rights of  authors  and  publishers." 
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To  the  same  effect  in  Newmarh  v.  National  Phonograph  Co.  (1907) 
83  Times  L.  R.  439,  where  the  court  pointed  out  that  there  was  no 
evidence  that  even  a  skilled  person  could  read  a  phonographic 
record  and  said  that  therefore  it  could  not  hold  that  a  record  was 
a  sheet  of  music  within  the  copyright  act  J.  T.  W. 


[ENHLI8H  COURT  OF  APPEAL.] 

TATE  v.  FtJLLBROOK. 

[1908]  1K.B.  821. 
Abo  Reported  la  L  J.  K.  B.  N.  8.  677,  97  I.  T.  N.  B.  706,  24  Tiroes  L.  B. 

347,  52  So).  Jo.  279. 

Copyright  ~  "Dramatic  piece"  —  Accessories  of  piece  as  performed  — 
Scenic  effects  —  Stage  business —  Matter  incapable  of  being  print- 
ed and  published  —  Infringement  —  Dramatic  copyright  act  1833 
(8  A  4  WW.  IT.  chap.  IS),  %  1— Copyright  act  18*3  (S  ■*  O 
Tint.  chap.  *6). 

The  acta  relating  to  dramatic  copyright  contemplate,  as  the  subject 
of  protection  under  them,  something  which  can  be  printed  and  pub- 
lished. Therefore,  where  a  dramatic  piece  in  which  there  is  copyright 
is,  a*  regard*  the  verba]  composition,  in  substance  entirely  different 
from  another  dramatic  piece  alleged  to  constitute  an  infringement  of 
that  copyright,  the  mere  fact  that  accessorial  matters,  such  as  scenic 
effects,  make-up  of  actors,  or  stage  "business,"  In  the  latter  piece,  as 
performed,  are  similar  to  those  employed  in  the  performance  of  the 
former,  will  not  constitute  an  infringement  of  the  copyright  therein, 
snch  matters,  taken  by  themselves,  not  being  the  subject  of  protection 
under  the  acts  relating  to  dramatic  copyright,  though  in  cases  where 
the  verbal  composition  of  the  pieces  is  more  or  leas  similar  such  mat- 
ters may  be  regarded  as  throwing  light  on  the  question  whether  then 
has  been  an  infringement. 

Discussion  as  to  what  constitutes  authorship  of  a  piece. 

(February  13,  14,  1008.) 

Appeal  from  the  judgment  of  Phillimore,  J.,  in  an  action 
tried  by  him  without  a  jury. 

The  action  was  brought  for  an  injunction  and  damages,  in 
[822]  respect  of  an  alleged  infringement  by  the  defendant  of 
the  plaintiffs  copyright  in  a  "dramatic  piece,"  the  title  of  which 
waa  "Motoring  or  the  Motorist" 
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The  alleged  infringement  consisted  in  the  representation  by 
the  defendant  of  a  dramatic  piece  called  "Astronomy." 

Each  of  the  pieces,  which  were  termed  "dramatic  sketches" 
and  were  of  a  very  slight  character,  intended  for  performance 
in  music  halls,  consisted  of  a  dialogue  between  persons,  accom- 
panied by  comic  "business,"  in  the  one  case  taking  place  round 
a  motor  car,  and  in  the  other  in  connection  with  a  telescope.  Is 
the  opinion  of  the  Court  of  Appeal  the  dialogue  and  story,  if 
such  it  could  be  called,  of  the  defendant's  piece,  were  in  substance 
wholly  different  from  those  of  the  plaintiffs,  but  in  respect  of 
certain  accessory  matters  there  was  a  considerable  similarity  be- 
tween the  pieces.  In  each  piece  the  number  of  the  dramatis  per- 
sona was  the  same,  namely,  six,  and  some  of  the  characters  were 
similar, — for  instance,  in  each  piece  there  was  a  boy,  supposed 
to  be  an  Eton  boy,  a  tramp,  a  knock-kneed  street  urchin,  an 
athlete,  and  a  policeman.  The  plaintiff  and  the  defendant  them- 
selves performed  the  principal  part  in  their  respective  pieces,  and 
the  defendant  imitated  the  plaintiff's  make-up  and  style  of  acting. 
There  was  alao  a  considerable  degree  of  family  likeness  as  re- 
gards the  comic  "business"  in  the  two  pieces, — for  instance,  in 
both  pieces  one  of  the  effects  consisted  in  a  cracker  being  placed 
by  the  street  urchin  under  and  exploded  by  the  foot  of  one  of 
the  characters.  It  was  also  alleged  that  expressions  were  intro- 
duced into  the  defendant's  piece  by  way  of  "gag"  which  had  been 
taken  from  similar  "gag"  in  the  plaintiffs  piece  as  performed. 

It  appeared  that  the  plaintiff  had  not  himself  composed  the 
dialogue  of  "Motoring  or  the  Motorist,"  but  had  suggested  the 
general  idea  and  dramatic  situations  of  the  piece  to  a  man  named 
Pink,  who  had  composed  the  dialogue  in  accordance  with  the 
plaintiffs  suggestions,  and  who,  in  giving  evidence,  described 
bis  part  in  the  matter  as  clothing  the  skeleton  with  words. 

Phillimore,  J.,  found  that  there  had  been  an  infringement  of 
the  plaintiffs  copyright  in  "Motoring  or  the  Motorist,"  and 
granted  an  injunction  restraining  the  defendant  from  represent- 
ing "Astronomy"  so  as  to  infringe  the  plaintiffs  copyright. 

[823]  Hohlcr,  K.C.,  and  G.  A.  Scott,  for  the  defendant 
The  plaintiffs  piece  is  not  within  the  scope  of  the  dramatic  copy- 
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right  act  1833,  or  of  the  provisions  of  the  copyright  act  1842, 
relating  to  dramatic  productions.  What  those  acta  contemplate 
by  the  term  "dramatic  piece,"  as  a  subject  of  protection,  is  some 
production  of  an  author  which  is  capable  of  being  printed  and 
published,  and  of  being  registered;  something  ejusdem  generis 
with  a  "tragedy,  comedy,  play,"  or  one  of  the  other  things  previ- 
ously specified.  There  is  no  dramatic  element  in  such  a  piece  as 
the  plaintiffs.  It  is  really  a  mere  piece  of  nonsensical  pan- 
tomimic buffoonery  round  a  motor  car.  Fuller  v.  Blackpool 
Winier  Gardens,  &c.  Co.  [1895]  2  Q.  B.  429.  Phillimore,  J., 
seems  to  have  thought  that,  although  the  two  pieces,  as  regards 
the  literary  composition,  if  it  be  possible  to  apply  such  a  term 
to  them,  were  wholly  different,  the  defendant's  piece  might,  on 
the  strength  of  the  similarity  of  the  two  performances  in  respect 
of  certain  accessory  matters,  be  considered  to  be  an  infringement 
of  the  plaintiff's  copyright  That  is  treating  the  accessories  with- 
out the  words  as  constituting  the  dramatic  piece.  But  ordinary 
scenic  effects,  comic  "business,"  and  physical  accessories  of  a  per- 
formance, such  as  are  the  common  features  of  the  harlequinade 
in  a  pantomime,  taken  apart  from  the  verbal  composition  of  a 
piece,  are  not  the  subject  of  copyright  They  are  not  matter 
which  can  be  printed  or  published.  They  do  not  constitute  a 
material  portion  of  that  which  is  the  subject-matter  of  copyright 
within  the  meaning  of  the  decisions.  See  Ghatterton  v.  Cave 
(1875)  L..K.  10  C.  P.  572;  (1876)  2  C.  P.  D.  42;  (1878)  3 
App.  Cas.  483,  47  L.  J.  C.  P.  N.  S.  545,  38  L.  T.  N.  S.  397, 
26  Week.  Bep.  498.  Secondly,  the  plaintiff  cannot  be  considered 
as  the  author  of  the  piece  within  the  meaning  of  the  acts  relating 
to  dramatic  copyright  He  really  only  suggested  the  subject, 
and  Pink  wrote  the  piece.  The  person  who  puts  the  idea  into 
language  is  the  author  within  the  meaning  of  the  acts  relating  to 
dramatic  copyright  Shepherd  v.  Conquest  (1856)  17  C.  B.  427, 
25  L.  J.  C.  P.  N.  a  127,  2  Jur.  N,  S.  236,  4  Week.  Rep.  283; 
Levy  v.  Suiley  (1871)  LK.6C.P.  523,  40  L.  J.  C.  P.  N.  S. 
244,  24  L.  T.  N.  S.  621,  19  Week.  Bep.  976 ;  Baton  v.  Lake 
(1888)  20  Q.  B.  D.  878,  57  L.  J.  Q.  B.  N..S.  227,  59  L.  T.  N. 
S.  100,  3«  Week.  Bep.  277. 
McCall,  K.C.,  and  R.  W.  Turner,  for  the  plaintiff.    In  piee- 
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es  of  the  class  to  which  these  pieces  belonged,  the  dialogue  or 
story  [824]  is  not  so  much  the  essence  of  the  piece  as  the  comic 
"business"  and  the  make-up  of  the  actors;  and  one  of  such  pieces 
may  be  a  very  effective  plagiarism  of  another,  although  obstensi- 
bly,  and  as  regards  the  words  of  the  dialogue,  it  is  different.  The 
two  pieces  must  be  looked  at  for  this  purpose  as  entireties. 
There  is  no  reason  why  such  a  piece  should  not  be  capable  of 
protection  under  the  acts  relating  to  dramatic  copyright;  and 
it  is  submitted  that  it  is  not  necessary  under  those  acts  that  a 
thing  should  be  capable  of  being  printed  and  published  in  order 
that  it  may  come  within  the  protection  given  by  them.  Under 
the  copyright  act  1842,  §  20,  the  title  only  of  the  piece  may  be 
registered,  and  upon  such  registration  the  person  whose  title  is 
registered  is  entitled  under  §  21  to  protection  for  the  piece  as 
first  represented.  It  is  submitted  that  this  protection  covers  not 
only  the  words  of  the  piece,  but  the  whole  piece,  including  the 
dramatic  action,  the  scenic  effects,  the  make-up  of  the  actors,  and 
other  accessories.  The  question,  therefore,  is  whether  the  part 
taken,  whether  dialogue,  dramatic  situation,  scenic  effect,  or 
other  accessory  to  the  dialogue,  is  a  material  portion  of  the  piece 
in  which,  as  a  whole,  there  is  copyright  See  per  Brett,  J".,  as  re- 
ported in  the  Law  Times,  in  Chatterton  v.  Cave  (1875)  L.  R. 
10  0.  P.  572,  33  L.  T.  N.  8.  255,  and  per  Lord  Blackburn  in 
the  same  case  in  the  House  of  Lords  (1878)  3  App.  Cas.  483,  at 
pp.  501,  503,  47  L.  J.  C.  P.  N.  S.  545,  38  L.  T.  N.  S.  397, 
26  Week.  Rep.  498.  The  question  as  to  the  identity  of  the 
matter  in  the  defendant's  piece  with  that  in  the  plaintiff's  is  a 
question  of  fact,  and  there  was  abundance  of  evidence  to  justify 
the  learned  judge's  rinding  that  the  defendant's  piece  was  an 
imitation  of  the  plaintiff's  and  an  infringement  of  the  plaintiff's 
copyright 

It  is  submitted  that  the  plaintiff  must  be  considered  to  have 
been  the  author  of  the  piece  "Motoring  or  the  Motorist"  within 
the  meaning  of  the  copyright  acts.  He  supplied  the  ideas  and 
dramatic  situations  to  embody  which  the  dialogue  was  composed. 
[They  also  cited  Hatton  v.  Kean  (1859)  7  C.  B.  N.  S.  268,  29 
L.  J.  C.  P.  N.  S.  20,  6  Jur.  N.  S.  226, 1  L.  T.  N.  S.  10,  8  Week. 
Rep.  7.] 
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Hohler,  K.C.,  for  the  defendant,  was  not  called  upon  to 
reply. 

Vaughan  Williams,  L. J. :  This  ia  an  appeal  from  the  judg- 
ment of  Fhillimore,  J.,  in  an  action  in  which  an  injunction  was 
claimed,  [826]  on  the  ground  that  the  performance  of  a  dramatic 
sketch  called  "Astronomy,"  which  was  being  produced  by  the 
defendant,  was  an  invasion  of  the  rights  of  the  plaintiff,  as  the 
author  of  a  dramatic  sketch  called  "Motoring  or  the  Motorist." 

Before  proceeding  to  read  the  words  of  the  act  relating  to 
dramatic  copyright,  upon  which  the  question  before  us  depends, 
I  wish,  in  the  first  instance,  to  mention  a  matter  which  has 
caused  me  considerable  difficulty  in  this  case.  Whatever  the 
dramatic  copyright  act  1833  may  or  may  not  have  been  passed 
to  accomplish,  it  was  undoubtedly  passed  for  the  benefit  of  the 
authors  of  dramatic  productions;  and  therefore,  before  one  can 
apply  the  act,  one  must  find  out  whether  the  plaintiff  is  the 
author  of  the  dramatic  piece  which  is  the  subject-matter  of  the 
action.  I  feel  great  difficulty  with  regard  to  that  question  as  a 
matter  of  fact.  I  know  that  Phillimore,  J.,  has  found  that  the 
plaintiff  was  the  author,  but,  looking  at  the  evidence,  I  have  very 
grave  doubts  on  the  subject,  and  am  very  much  inclined  to  think 
that  Mr.  Pink  was  the  sole  author  of  this  piece.  There  is  no 
such  difficulty  here,  I  think,  as  arose  in  Ration  v.  Kean  (1868)  7 
C.  B.  N.  S.  268,  29  L.  J.  C.  P.  N.  S.  20,  6  Jur.  N.  S.  226,  1 
L.  T.  N.  S.  10,  8  Week.  Rep  7.  In  that  case  there  had  been  a 
production  by  the  defendant  Kean  of  one  of  Shakespeare's  plays, 
namely,  "Much  Ado  about  Nothing,"  for  the  purposes  of  which 
the  plaintiff  had  been  employed  to  compose  music,  which  formed 
part  and  parcel  of  the  play  as  represented  to  the  public  by  the 
defendant  In  the  case  of  the  representation  on  the  stage  of  a 
play  of  Shakespeare,  the  spoken  words  are  generally  not  the 
very  words  to  be  found  in  the  most  approved  editions  of  the 
poet's  works.  The  play  as  there  printed  requires  for  the  purposes 
of  representation  a  good  deal  of  adaptation  and  arrangement  of 
the  stage  situations,  and  a  manager  may  often  introduce  stage 
directions  not  to  he  found  in  the  original  play.  In  that  case  the 
question  was  whether  the  music  composed  by  the  plaintiff  could 
B .  B.  Cm.  VoL  H.— 7 . 
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be  treated  as  an  independent  composition  for  the  purposes  of 
copyright,  or  muBt  be  regarded  merely  as  part  of  the  play  which 
as  a  whole  was  produced  by  the  defendant;  and  that  qnestion 
was  decided  in  favor  of  the  defendant.  Here  there  does  not 
appear  to  me  upon  the  evidence  to  be  any  [826]  such  qnestion 
as  that  which  arises  where  each  of  two  persons  has  composed  part 
of  a  piece  which  is  a  unity.  It  is  true  in  this  case  that,  to  a 
certain  extent,  the  plaintiff  suggested  to  Mr.  Fink  the  general 
ideas  on  which  the  sketch  was  to  be  framed.  But  that  does  not, 
in  my  opinion,  make  the  plaintiff  the  author  of  the  sketch,  either 
alone  or  jointly  with  Mr.  Pink.  Many  things  occur  and  are 
reported  in  the  daily  newspapers  which  might  form  the  subject- 
matter  of  such  a  dramatic  sketch  as  is  here  in  question;  for 
instance,  such  a  sketch  might  conceivably  be  based  upon  the 
adventures  of  the  suffragettes.  But  a  music-hall  artist  who  sug- 
gested such  a  topic  as  the  subject  of  a  sketch  to  another  person, 
who  composed  a  sketch  upon  it,  would  not,  I  think,  be  the  author 
of  the  sketch.  As  at  present  advised,  if  it  were  necessary  to 
determine  the  point,  I  should  say  that  there  was  no  ground  for 
saying  that  the  plaintiff  was  the  author  of  the  sketch  in  respect 
of  which  this  action  is  brought. 

Having  stated  the  doubt  which  I  feel  as  to  the  authorship  of 
this  piece,  I  now  come  to  the  provisions  of  the  dramatic  copy- 
right act  1833,  §  1.  The  preamble  runs  as  follows :  "Whereas 
by  an  act  passed  in  the  fifty-fourth  year  of  the  reign  of  his  late 
Majesty  King  George  the  HI.,  intituled  'An  Act  to  Amend  the 
Several  Acts  for  the  Encouragement  of  Learning,  by  Securing  the 
Copies  and  Copyright  of  Printed  Books  to  the  AuthorB  of  Such 
Books,  or  Their  Assigns,'  it  was,  amongst  other  things,  provided 
and  enacted  that,  from  and  after  the  passing  of  the  said  act, 
the  author  of  any  book  or  books  composed,  and  not  printed  or 
published,  or  which  should  thereafter  be  composed  and  printed 
and  published,  and  his  assignee  or  assigns,  should  have  the  sole 
liberty  of  printing  and  reprinting  such  hook  or  books  for  the  full 
term  of  twenty-eight  years,  to  commence  from  the  day  of  first 
publishing  the  same,  and  alro,  if  the  author  should  be  living  at 
the  end  of  that  period,  for  the  residue  of  his  natural  life:  and 
whereas  it  is  expedient  to  extend  the  provisions  of  the  said  act." 
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I  observe,  in  passing,  that  the  act  thus  referred  to  by  the  preamble 
to  the  section  is  one  which,  deals  with  books,  and  matters  which 
go  to  the  making  of  books, — that  is  to  say,  with  compositions 
which  are  expressed  in  words,  and  which  can  be  printed  and 
published;  and  it  is  the  provisions  of  such  an  act  [827]  which 
it  is  proposed  to  extend.1  Then  the  act  proceeds,  by  way  of 
extending  the  act  so  referred  to,  to  enact  that  "from  and  after 
the  passing  of  this  act,  the  author  of  any  tragedy,  comedy, 
play,  opera,  farce,  or  any  other  dramatic  piece  or  entertainment, 
composed,  and  not  printed  and  published  by  the  author  thereof 
or  his  assignee,  or  which  hereafter  shall  be  composed,  and  not 
printed  or  published  by  the  author  thereof  or  his  assignee,  or  the 
assignee  of  such  author,  shall  have  as  his  own  property  the  sole 
liberty  of  representing,  or  causing  to  be  represented,  at  any  place 
or  places  of  dramatic  entertainment  whatsoever,  in  any  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  in  the  Isles  of 
Man,  Jersey,  and  Guernsey,  or  in  any  part  of  the  British 
dominions,  any  snch  production  as  aforesaid,  not  printed  and 
published  by  the  author  thereof  or  his  assignee,  and  shall  be 
deemed  and  taken  to  be  the  proprietor  thereof."  I  stop  for  a 
moment  to  point  out  that  there  again  the  subject-matter  with 
which  this  act  appears  to  be  dealing  ie  a  composition  which, 
though  not  theretofore  printed  and  published,  is  capable  of  being 
printed  and  published.  Then  it  is  provided  that  "the  author  of 
any  snch  production,  printed  and  published  within  ten  years 
before  the  passing  of  this  act  by  the  author  thereof  or  his  as- 
signee, or  which  shall  hereafter  be  so  printed  and  published, 
or  the  assignee  of  such  author,  shall,  from  the  time  of  passing 
this  act,  or  from  the  time  of  such  publication,  respectively,  until 
the  end  of  twenty-eight  years  from  the  day  of  such  firBt  publica- 
tion of  the  same,  and  also  if  the  author  or  authors,  or  the  survivor 
of  die  authors,  shall  be  living  at  the  end  of  that  period,  during 
the  residue  of  his  natural  life,  have  as  his  own  property  the  sole 
liberty  of  representing,  or  causing  to  be  represented,  the  same  at 

l"It  is  clear  that  the  Legislature  intended  to  afford  the  protection  already 
given  to  copyright  in  books,  to  the  authors  and  owners  of  dramatic  pro- 
ductions." Per  Lord  Hatherley  in  Uhatterton  v.  OtUM  (1878)  3  App.  Oaa. 
at  p.  487. 
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any  such  place  of  dramatic  entertainment  as  aforesaid,  and  shall 
be  deemed  and  taken  to  be  the  proprietor  thereof:  provided 
nevertheless,  that  nothing  in  this  act  contained  shall  prejudice, 
alter,  or  affect  the  right  or  authority  of  any  person  to  represent, 
or  cause  to  he  represented,  at  any  place  or  places  of  dramatic 
[828]  entertainment  whatsoever,  any  such  production  as  afore- 
said, in  all  cases  in  which  the  author  thereof,  or  his  assignee, 
shall,  previously  to  the  passing  of  this  act,  have  given  his  consent 
to  or  authorized  such  representation,  but  that  such  sole  liberty 
of  the  author  or  his  assignee  shall  be  subject  to  such  right  or 
authority."  All  through  the  section  what  is  contemplated  ap- 
pears to  be  something  which  is  capable  of  being  printed  and  pub- 
lished. I  should  speak  of  this  as  being  the  true  construction  of 
the  section  with  considerable  confidence,  but  for  the  expressions 
stated  to  have  been  made  use  of  by  Brett,  J.,  in  the  report  in  the 
Law  Times  of  the  case  of  Chaiterton  v.  Cave  (187S)  L.  R.  10 
C.  P.  572,  33  L.  T.  N.  S.  255,  in  the  Court  of  Common  Pleas. 
In  that  case  the  question  was  whether  there  had  been  an  in- 
fringement of  the  plaintiffs'  copyright  in  a  drama  called  "The 
Wandering  Jew,"  which  was  an  adaptation  of  a  French  drama, 
which  itself  was  based  upon  a  French  novel.  The  action  was 
tried  by  Lord  Coleridge,  C.  J.,  who  found  that  two  scenes  or 
points  of  the  drama  of  the  defendant,  also  called  "The  Wander- 
ing Jew,"  had  been  taken  from  the  plaintiffs'  drama,  without 
recourse  to  either  the  French  novel  or  the  French  drama,  orig- 
inals common  to  the  dramas  of  both  plaintiffs  and  defendant. 
He  found  this  in  respect  of  the  final  scene  of  the  defendant's 
drama  and  of  the  appearance  of  the  Wandering  Jew,  and  the 
stage  business  connected  with  that  appearance,  to  be  found  in 
the  second  scene  of  the  second  act  of  the  defendant's  drama  and 
the  fourth  scene  of  the  first  act  of  the  plaintiffs'  drama.  He 
found  that  the  drama  of  the  defendant  was  net,  except  in  these 
respects,  a  copy  from,  or  colorable  imitation  of,  the  drama  of 
the  plaintiffs.  In  the  court  in  banc  Brett,  J.,  is  reported  in  the 
Law  Times  as  saying:  "Now  it  was  first  said  that  the  subject- 
matter  of  the  action  was  not  the  subject  of  copyright, — that  the 
act  gives  a  property  in  words,  but  not  in  situations  and  scenic 
effects,  but  I  think  that  these  latter  are  more  peculiarly  the 
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subject  of  copyright  than  words  themselves."  That  is  a  diffeieni- 
view  from  that  which  I  have  been  expressing  as  to  the  meaning' 
of  the  act.  In  the  report  of  the  case  in  L.  R.  10  0.  P.  572  the 
words  which  I  have  cited  from  the  Law  Times  do  not  appear.  It 
looks  very  much  as  if  the  learned  [829]  judge,  having  ottered 
those  words,  possibly  without  much  time  for  consideration  of 
the  matter,  may,  when  he  came  to  revise  his  judgment,  have 
come  to  the  conclusion  that  perhaps  what  he  had  said  sn  the 
subject  was  somewhat  rash,  and  have  excised  the  passage.  I 
do  not  find  anything  which,  either  in  form  ot  substance,  is 
similar  to  that  passage  in  the  other  judgments;  on  the  contrary, 
is  appears  to  me,  on  looking  at  the  judgments  of  the  other 
judges,  and  particularly  that  of  Grove,  J.,  that  the  reasons 
which  they  gave  were  quite  different  from  anything  contained 
in  that  passage.  But,  be  that  as  it  may,  what  was  there  said 
does  not  bind  us  here,  and  the  conclusion  to  which  I  have  come 
is  that  the  subject-matter  in  respect  of  which  the  author  is  to 
have  the  rights  given  by  the  dramatic  copyright  act  1833  is 
something  which  is  capable  of  being  printed  and  published. 

In  my  opinion  the  matters  which  Phillimore,  J.,  treated  as 
being  the  property  of  the  author  of  a  piece,  which  constituted 
subject-matter  for  protection  under  the  act,  are  not  covered  by 
the  act  at  all  In  some  parts  of  his  judgment,  however,  he 
puts  the  matter  in  a  somewhat  different  way,  and  appears  to 
treat  the  subject-matter  of  the  act  as  being  the  verbal  composi- 
tion of  the  author  plus  matters  such  as  the  general  get  up  of  the 
characters,  scenic  effects,  and  such  like,  which  he  speaks  of  as 
accessory  or  ancillary  to  the  words  of  the  piece.  If  the  whole  of 
bis  judgment  had  proceeded  on  that  footing,  I  should  have  been 
of  opinion  that  in  substance  he  had  dealt  with  the  matter  on 
the  proper  basis,  although  I  should  not  have  agreed  with  his 
conclusion.  If  one  has  to  deal  with  words  constituting  a  dramatic 
piece  which  are  capable  of  protection  under  the  act,  and  the  ques- 
tion is  whether  the  copyright  in  those  words  has  been  infringed, 
I  do  not  think  that  one  has  merely  to  take  the  two  sets  of  words 
in  the  two  pieces  respectively  and  compare  them  side  by  side. 
I  think  that  one  ought  to  take  the  words  of  the  first  piece  as  pre- 
sented to  the  public  plus  all  their  dramatic  surroundings,  and 
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c^iftjjiire-theiri  with  the  words  of  the  other  piece,  which  is  said  to 
.  tp'-a'piracy,  not  taking  the  tatter  words  by  themselves  only,  bat 
with  the  stage  situations  and  scenic  effects  by  which  they  were  ac- 
companied, and  to  ask  oneself,  taking  the  whole  of  each  piece 
together,  whether  there  is  such  a  [830]  similarity  between  the 
plaintiffs  play  as  a  whole  and  the  defendant's  play  as  a  whole 
that  the  latter  is  an  infringement  of  the  proprietary  right  of 
representation  vested  in  the  plaintiff.  But  as  I  have  said,  my 
view  of  the  true  construction  of  the  act  is  that  the  Bubjeet-matter, 
the  right  of  the  author  in  which  is  intended  to  be  thereby  pro- 
tected, is  something  which  is  capable  of  being  printed  and  pub- 
lished. 

I  do  not  know  that  I  need  go  through  the  similarities  and 
dissimilarities  of  the  two  sketches  in  question.  So  far  as  the 
words  of  the  two  are  concerned,  it  is  not  denied  that  the  similar- 
ities are  of  the  most  trifling  description.  Whatever  else  may  or 
may  not  have  been  decided  in  Chalterton  v.  Cave  (1875)  L.  R. 
10  C.  P.  572,  33  L.  T.  N.  S.  255 ;  (1878)  2  C.  P.  D.  42 ;  (1878) , 
3  App.  Cas.  483,  47  L.  J.  C.  P.  K  S.  545,  38  L.  T.  N.  S.  397, 
26  Week.  Hep.  498,  it  appears  clearly  to  be  an  authority  for 
the  proposition  stated  in  the  headnote  to  the  report  of  the  case 
in  the  Common  Pleas,  namely,  that  "to  constitute  an  infringe- 
ment of  dramatic  copyright  under  3  &  4  Wm.  IV.  chap.  15,  §  2, 
a  material  and  substantial  part  of  the  plaintiff's  dramatic  pro- 
duction must  be  pirated ;  though  an  appreciable  part  be  taken, 
it  does  not  follow  as  a  consequence  of  law  that  the  plaintiff's 
right  is  infringed,  if  such  part  is  of  a  very  unessential  nature, 
or  very  unimportant  and  trifling  in  relation  to  the  effect  of  the 
whole  composition."  The  similarities  principally  relied  upon 
by  the  plaintiff's  counsel  are  in  respect  of  matters  which  in  my 
opinion  are  really  no  part  of  the  plaintiff's  dramatic  production. 
All  that  we  have  here  is  a  certain  similarity  of  stage  situations 
and  scenic  effects,  which  ought  not,  in  my  opinion,  to  be  taken 
into  consideration  at  all  in  a  case  where  there  is  no  appreciable 
similarity  between  the  words  of  the  two  productions.  I  under- 
stand that  my  brother  Farwell  proposes  to  refer  to  the  statute 
6  &  6  Vict.  chap.  45,  as  bearing  on  this  case,  and,  as  my  judg- 
ment has  already  reached  such  a  length,  I  will  leave  the  discus- 
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aioa  of  its  provisions  to  him.     For  the  reasons  which  I  have 
given  I  think  that  the  appeal  should  be  allowed. 

FarwelL  L.J. :  I  am  of  the  same  opinion.  I  agree  with  the 
Lord  Justice  in  thinking  that  Fink  was  probably  the  author  of 
the  piece  in  respect  of  which  the  action  is  brought,  but  I  will 
[831]  not  rest  my  judgment  on  that  point  With  great  respect 
for  the  learned  judge  who  tried  this  case,  he  seems  to  have  con- 
fused the  considerations  proper  to  a  "passing-off"  case  with  those 
that  govern  a  copyright  case,  which  latter  must  depend  on  the 
terms  of  the  acts  relating  to  copyright  Those  acts  have  received 
consideration  in  many  cases,  and  it  has  been  pointed  out  by  Lord 
Esher,  M.E.,  in  Fuller  v.  Blackpool  Winter  Gardens,  &c, 
Co.  [1895]  2  Q.  B.  429,  at  p.  433,  that  the  expression 
"dramatic  piece"  in  the  dramatic  copyright  act  1833  must  be 
construed  as  meaning  something  ejvsdem  generis  with  the 
things  described  by  the  previous  words,  "tragedy,  comedy, 
play,  opera,  farce."  The  preamble  of  the  act  declares  the 
object  of  it  as  being  to  extend  the  provisions  of  "an  act  to 
amend  the  several  acts  for  the  encouragement  of  learning  by 
securing  the  copies  and  copyright  of  printed  books  to  the  authors 
of  such  books  or  their  assigns."  Sec.  1  of  the  act  is  divided  into 
two  parts,  the  first  of  which  deals  with  a  case  which  could  not 
arise  in  relation  to  a  printed  book,  because,  unlike  such  a  book,  a 
play  may  be  produced  before  it  ia  printed  or  published.  Pro- 
vision is  therefore  first  made  for  that  case,  and  for  the  period 
before  a  piece  is  printed  or  published ;  and  then  the  section  pro- 
ceeds in  the  second  place  to  deal  with  the  case  in  which  the 
piece  has  been  printed  and  published,  and  with  the  rights  of  the 
author  after  such  printing  and  publication.  When  that  act  was 
passed  production  of  a  dramatic  piece  was  not  equivalent  to  pub- 
lication of  it  for  the  purposes  of  the  act ;  hut  the  amending  act, 
5  h  6  Vict  chap.  45,  by  §  20  makes  the  first  public  representa- 
tion or  performance  of  any  dramatic  piece  or  musical  composition 
equivalent,  in  the  construction  of  the  act,  to  the  first  publication 
of  any  book,  and  by  §  21  all  the  remedies  provided  by  the  dra- 
matic copyright  act  1833  are  given  to  the  person  who  may  have 
at  any  time  the  sole  liberty  of  representing  such  dramatic  piece 
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or  musical  composition  as  fully  as  if  the  same  were  re-enacted 
in  the  later  act.  The  result  is  that,  whereas  the  first  portion  of 
§  1  of  the  act  of  1833,  which  dealt  with  a  dramatic  piece  before 
printing  and  publication,  assigned  no  express  limit  to  the  period 
during  which  the  protection  given  was  to  last,  the  combined 
effect  of  the  two  acts,  which  are  to  be  read  as  one,  is  that  pro- 
tection is  only  given  to  the  author  for  a  [832]  certain  period  of 
time  from  the  first  publication,  i.e.,  the  first  representation  of  the 
piece;  so  that  the  whole  legislation  hangs  together,  and  it  is 
clear  that  the  only  things  which  are  protected  by  it  are  things 
which  are  capable  of  being  printed  and  published.  It  follows, 
therefore,  that  scenic  effects,  taken  by  themselves,  and  apart  from 
the  words  and  incidents  of  the  piece,  are  not  the  subject  of  copy- 
right, because  they  cannot  be  the  subject  of  printing  and  pub- 
lication. I  am  far,  however,  from  saying  that,  in  dealing  with 
the  question  of  infringement  of  copyright  in  the  case  of  two 
pieces,  the  words  of  which  are  more  or  leas  alike,  similarity  of 
Bcenic  effects  and  the  make-up  of  the  actors,  and  such  like 
matters,  may  not  be  regarded,  though  not  by  themselves  subjects 
of  protection  under  the  act,  as  being  evidence  of  an  animus 
furandi  on  the  part  of  the  defendant;  which,  though  it  is  not 
a  necessary  element  in  such  cases,  may  have  an  important  bear- 
ing on  the  view  taken  by  a  court  on  the  question  whether  the 
defendant  has  been  guilty  of  plagiarism  and  has  thereby  in- 
fringed the  rights  of  the  plaintiff.  Nor  do  I  say  that  scenic  ef- 
fects may  not  be  protected  as  part  and  parcel  of  the  drama: 
scenes  do  of  course  form  parts  of  drama,  and  it  is  the  dramatic 
piece  as  a  whole  that  is  protected  by  the  act  It  is  essential, 
however,  to  such  protection  that  there  should  be  something  in 
the  nature  of  a  dramatic  entertainment,  for  a  mere  spectacle 
standing  alone  is  no  more  within  the  act  than  a  singer  who  sings 
in  character  costume  is  within  it  See  Fuller  v.  Blackpool  Winter 
Gardens,  &c,  Co.  [1895]  2  Q.  B.  429.  The  scene  can  only  be 
protected  as  a  part  of  a  whole  which  is  within  the  act,  and  as  such 
carries  the  statutory  protection  to  its  accessories.  In  order  to 
obtain  protection  there  must  be  matter  capable  of  being  printed 
and  published,  and  the  plagiarist  must  copy  a  material  part 
thereof.    "Gag"  cannot  be  within  the  act;  if  it  were,  its  author 
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would  be  the  actor,  not  the  writer  of  the  piece ;  nor  would  it 
nuke  any  difference  if  the  actor  and  writer  were  one  and  the 
same  person,  for  the  act  does  not  extend  to  verbal  alterations  and 
additions  which  vary  from  week  to  week,  and  possibly  from  night 
to  night,  in  order  to  keep  up  with  the  events  of  the  day.  The 
act  creates  a  monopoly,  and  in  such  a  case  there  must  be  certainty 
in  the  [833]  subject-matter  of  such  monopoly  in  order  to  avoid 
injustice  to  the  rest  of  the  world.  It  seems  to  me  that  the  view 
which  we  are  taking  in  this  case  is  really  the  same  as  that  ex- 
pressed by  Grove,  J.,  in  Chatterton  v.  Cave  (1875)  L  B.  10  0. 
P.  572,  at  p.  579,  when  he  said:  "The  whole  of  the 
language  of  the  defendant's  drama  being  different  from  the  plain- 
tiffs', and  the  two  versions  being  substantially  independent,  can 
it  he  said  because  in  the  last  scene  an  expedient  is  adopted  which 
is  identical  with  that  adopted  by  the  plaintiffs'  drama,  but  which 
may  be  said  to  be  'common  form'  in  all  such  plays,  there  is  an 
infringement  of  copyright 't  I  think  this  would  be  going  too  far. 
The  intention  is  to  protect  original  merit ;  it  would  be  descending 
to  absurdity  to  give  protection  to  the  application  of  a  common- 
place expedient  of  scenic  art  to  the  end  of  a  version  of  a  drama." 
I  think  that  language  really  expresses  the  result  of  the  facts  in 
the  present  case.  The  two  pieces  here,  upon  being  read,  appear 
to  be  so  materially  different  that  the  defendant's  piece  cannot  be 
said  to  be  a  plagiarism  of  the  plaintiffs.  The  claim  is  not  really 
in  respect  of  copyright  in  the  written  words,  but  in  respect  of 
matters  such  aa  "gag"  and  "stage  business,"  which  cannot  be 
brought  within  the  scope  of  the  copyright  acts.  We  are  in  as 
good  a  position  as  the  learned  judge  below  for  the  purpose  of 
forming  a  judgment  whether  one  of  these  documents  is  a  plagiar- 
ism from  the  other.  They  appear  to  differ  so  much,  making  due 
allowance  for  the  strong  family  likeness  which  exists  between 
sketches  of  this  kind,  that  no  foundation  is  laid  for  entering 
upon  the  question  how  far  the  use  of  Bimilar  scenic  effects  and 
such  like  matters  may  assist  in  establishing  the  conclusion  that 
there  has  been  an  infringement  of  copyright. 

Kennedy,  L.  J. :    I  am  of  the  same  opinion.    If  I  had  to  de- 
cide the  question  who  was  the  author  of  the  piece  in  which  the 
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plaintiff  claims  the  copyright,  I  should  be  disposed,  as  at  present 
advised,  to  say  that,  upon  the  facts  proved,  Fink  was  the  author, 
but  I  do  not  propose  to  base  my  judgment  on  that  point  With 
regard  to  the  other  point,  I  can  put  into  a  few  sentences  all 
that  I  wish  to  add.  With  all  respect  to  the  learned  judge  who 
tried  this  case,  I  think  he  has  committed  himself  to  a  view 
[834]  which  appears  to  me,  for  the  reasons  which  have  already 
been  given  by  my  brother  Farwell,  to  be  an  unsound  one.  The 
view  which  he  took  seems  to  involve  that  a  "dramatic  piece"  may 
exist,  for  the  purposes  of  the  dramatic  copyright  act,  without  any 
words  at  all.  I  cannot  agree  with  this  view.  I  am  not  prepared 
to  hold  that,  for  the  purposes  of  that  act,  a  "dramatic  piece" 
can  exist  without  words.  Starting  to  consider  the  facts  of  the 
case  on  the  basis  of  the  view  which  he  took  of  the  law,  I  think 
that  the  learned  judge,  so  to  speak,  viewed  those  facts  through 
the  wrong  spectacles  for  the  purpose  of  determining  whether 
there  had  been  an  infringement  by  the  defendant  of  the  plaintiffs 
copyright  He  treated  the  make-up  and  gestures  of  particular 
actors  and  such  things  as  being  matters  which,  quite  apart  from 
the  words,  might  constitute  the  subject  of  infringement,  because 
they  had  occurred  in  the  representation  of  the  plaintiff's  piece. 
That  does  not  appear  to  me  to  be  right  I  think  that  the 
dramatic  copyright  act  was  passed  with  the  object  of  protecting 
the  literary  productions  of  dramatic  authors;  though  I  do  not 
say  that,  for  the  purpose  of  judging  whether  one  dramatic  piece 
is  a  plagiarism  from  another,  where  words  of  pieces  deal  with 
more  or  less  similar  subject-matters,  it  is  not  legitimate  to  look 
at  dramatic  situations  and  scenic  effects,  in  order  to  see  whether, 
taking  them  in  conjunction  with  the  words,  they  do  not  help  to 
show  that  there  has  been  a  borrowing  of  an  idea  or  of  an  expres- 
sion of  an  idea  from  another  piece.  I  think  that  the  meaning 
of  what  was  said  hy  Lord  Blackburn  in  the  House  of  Lords  in 
Chatterton  v.  Cave  (1878)  3  App.  Cas.  483,  at  p.  503,  47  L.  J. 
0.  P.  N.  S.  545,  38  L.  T.  N.  8.  397,  26  Week.  Rep.  498,  when 
be  said  in  effect  that  a  jury  might  properly  be  directed  that  they 
might  consider  such  things,  is  not  that  tiny  conld  by  themselves 
form  an  infringement,  but  that  they  might  be  considered  as  some 
evidence  of  the  substantial  identify  of  the  two  productions.     I 
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cannot  help  thinking  that  the  references  in  the  judgment  of  the 
learned  judge  in  the  court  below  to  the  manner  in  which  the 
defendant  was  dressed,  and  the  facial  contortions  which  he  used, 
as  being  similar  to  those  which  were  characteristic  of  the  plain- 
tiff as  an  actor,  were  not  directly  relevant.  The  question  is 
whether  an  expression  of  a  thought  or  design  has  been  made 
the  subject  [836]  of  plagiarism.  They  are  merely  attempts  to 
raise  a  laugh  by  an  imitation  of  another  actor  who  is  known  to 
the  public    I  agree  that  the  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors  for  plaintiff:  Burton,  Yeaies  &  Hart,  for  Tyrer, 
'Kenion,  Tyrer  &  Simpson,  Liverpool. 

Solicitors  for  defendant:  Amery  Parkes,  Macklin,  &  Co. 

Note. — What  constitutes  infringement  of  dramatic  copyright 

I.  Acts  held  infringements,  107. 
II.  What  not  infringement,  111. 

III.  Who  liable  as  an  infringer,  112. 

IV.  Miscellaneous,  112. 

7.  Aetm  Timid  infringements. 

The  question  whether  one  dramatic  production  infringes  the  copy* 
right  of  another  depends,  of  course,  on  the  extent  of  similarity  be- 
tween the  two. 

In  order  to  constitute  an  infringement  of  such  compositions  there 
most  be  either  a  literal  copying  or  a  colorable  imitation  of  a  material 
and  substantial  part  Gold-mark  v.  Rreling  (1888)  35  Fed.  661; 
7  Ani,  &  Eng.  Enc.  Law,  p.  581. 

The  following  charge  given  in  Boucicault  v.  Wood  (1867)  2 
Bias.  34,  Fed.  Cas.  No.  1,693,  a  case  of  alleged  infringement,  shows 
to  what  extent  the  work  of  another  may  be  used.  The  Court  said: 
"You  must,  of  course,  be  satisfied  that  the  plays  performed  were 
the  identical  plays  of  which  Mr.  Boucicault  was  the  author,  not 
necessarily  identical  word  for  word,  but  the  principle  is  that  another 
has  not  the  right  to  use  the  work  of  Mr.  Boucicaulfs  brain  in  the 
construction  of  a  play,  without  his  consent,  and  the  mere  alteration 
of  a  portion  of  the  language  would  not  deprive  Mr.  Boucicault  of 
his  protection,  provided  there  was  a  substantial  use  of  the  play." 

In  Shook  v.  Rankin  (1875)  6  Bias.  477,  Fed.  Cas.  No.  12,804, 
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where  the  right  of  one  who  had  translated  a  play  with  the  author's 
consent,  and  obtained  a  copyright  thereon,  to  enjoin  others  who  also 
claimed  to  have  translated  the  play,  from  using  or  representing  the 
former's  translation,  was  involved,  the  court  in  considering  the 
question  of  whether  the  two  translations  of  the  play  constituted 
one  play  as  translated  said:  "As  to  the  translations  of  the  French 
play,  I  know  there  may  be  certain  phrases  which  may  be  identical  in 
them,  as  translated  by  Jackson  and  Oxenford.  Then  are  or  may 
be  the  same  translations  of  some  French  words ;  but,  of  course,  the 
fact  of  there  being  identity  of  a  few  phrases  does  not  make  them 
one  play  as  translated.  It  always  must  be  a  question  to  be  decided 
by  comparison  whether  or  not  there  is  any  essential  part  of  the  play 
taken  as  translated  by  Mr.  Jackson.  What  I  mean  is,  that  they 
have  no  right  to  take  any  part  of  this,  the  work  of  Mr.  Jackson, 
and  use  it." 

The  author  of  a  dramatic  work  in  which  various  incidents,  in 
themselves  common  literary  property,  are  grouped  to  form  a  par- 
ticular story,  however,  must  be  confined,  in  his  claim  of  copyright, 
to  the  story  he  has  composed,  and  another  author  who  materially 
varies  the  incidents  and  materially  changes  the  story  should  not  be 
held  an  infringer.  Daly  v.  Webster  (1892)  4  C.  C.  A.  10,  1  U.  S. 
App.  573,  56  Fed.  483.  The  court  said :  "To  illustrate :  In  the 
case  at  the  bar  the  defendants  at  one  time  represented  their  play 
with  no  change  in  its  material  elements,  except  that  the  imperiled 
person  was  suspended  over  the  track,  a  foot  or  two  from  the  ground, 
instead  of  being  fastened  directly  to  the  track  itself.  Manifestly, 
the  grouped  incidents,  as  thus  altered,  tell  the  same  story  as  in  the 
complainant's  play.  On  another  occasion,  however,  the  defendant's 
play  was  so  modified  that  the  imperiled  person  was  placed  upon  the 
track,  so  stupefied  with  some  drug  as  to  be  unable  intelligently  to  di- 
rect bis  own  movements,  and  so  environed  (the  scene  is  laid  in  a  nar- 
row tunnel)  that  it  seemed  reasonably  certain  he  would  be  in  his  place 
of  peril  when  the  train  arrived.  So  far,  the  change  of  incident  made 
no  material  change  in  the  story;  but  he  was  saved  from  death  with- 
out the  aid  of  any  third  person, — at  one  time,  by  staggering  off  the 
rails  in  time;  at  another,  by  striking  inadvertently  against  the  oper- 
ating arm  of  a  switch,  which  moved,  and  thus  side  tracked  the  train. 
This  grouping  of  incidents,  dispensing,  as  it  does,  entirely  with  the 
rescuer,  whose  efforts  to  aid,  and  whose  struggles  to  overcome  the 
obstacles  in  his  (or  her)  way,  are  an  important  part  of  the  com- 
plainant's composition,  tells  a  substantially  different  story." 

Where  the  greater  part  of  a  railroad  scene  in  a  copyrighted  play 
is  represented  by  actions  rather  than  words,  and  all  of  the  material 
and  substantial  points  of  the  scene  are  used  in  the  same  order,  and 
in  such  a  manner  as  to  convey  the  same  sensations  in  another  play, 
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such  use  constitutes  an  infringement  of  the  copyright-  Daly  v. 
Palmer  (1868)  6  Blatchf.  266,  Fed.  Cas.  No.  3,552.  The  court 
said :  "The  true  test  of  whether  there  is  piracy  or  not  is  to  ascertain 
whether  there  is  a  servile  or  evasive  imitation  of  the  plaintiff's  work, 
or  whether  there  is  a  bona  fide  original  complication,  made  up 
from  common  materials  and  common  sources,  with  resemblances 
which  are  merely  accidental,  or  result  from  the  nature  of  the  sub- 
ject" 

An  infringement  of  the  copyright  of  an  operetta  is  shown  where 
the  one  complained  of  contains  the  same  number  of  characters  not 
in  the  original  (from  which  complainant's  composition  was  trans- 
lated) as  that  of  the  complainants,  and  the  scenes  and  situations  are 
the  same,  each  containing  ideas  not  in  the  original,  and  one  character 
also  had  the  same  name  in  each,  different  from  that  used  in  the 
original.     Ooldmarh  v.  Kreling  (1888)  35  Fed.  661. 

So,  where  the  author  of  a  drama  entitled  "Gold,"  which  had  been 
represented  on  the  stage,  published  a  novel  called  "It  is  Never 
too  Late  to  Mend,"  transferring  some  of  the  scenes  from  the  drama, 
■  person  who  causes  another  drama  called  "Never  too  Late  to  Mend" 
to  be  constructed,  including  many  scenes  from  the  novel,  which 
were  imported  from  the  original  drama,  and  produces  the  drama,  he 
is  liable  for  infringing  the  copyright  in  the  first  drama.  Reads  v. 
Conquest  (1862)  11  C.  B.  N.  S.  479,  31  L.  J.  C.  P.  N.  S.  153,  8 
Jnr.  N.  S.  764,  5  L.  T.  N.  S.  677, 10  Week.  Eep.  271.  To  the  same 
effect  is  Beade  v.  Lacy  (1861)  1  Johns.  &  H.  524,  30  L.  J.  Ch.  N. 
S.  655,  7  Jur.  N.  S.  463,  4  L.  T.  N.  S.  354,  9  Week.  Eep.  531. 

In  Carts  v.  Dennis  (1900)  5  Terr.  L.  Rep.  30,  a  witness  testified 
that  he  knew  the  opera  which  was  claimed  to  be  infringed,  that  the 
performances  complained  of  were  meant  to  be  performances  of  that 
opera,  and  also  stated  that  he  identified  one  of  the  programs,  and 
what  he  thought  to  be  a  poster,  advertising  the  performance.  The 
program  and  poster  designated  the  opera  by  the  registered  name, 
and  specified  the  author  and  composer.  Another  witness  testified 
that  he  knew  the  opera,  which  he  had  seen  and  heard  performed 
many  times,  and  that  he  had  been  present  at  one  of  the  perform- 
ances complained  of,  and  that  the  opera  in  question  was  the  one 
performed.    This  was  held  sufficient  evidence  of  an  infringement. 

It  has  been  held  that  pictures  of  the  dramatization  of  Ben  Hur 
taken  on  a  film  only  represent  the  artist's  idea  of  what  the  author 
has  expressed  in  words,  and  they  do  not  therefore  infringe  the  copy- 
right book  or  drama,  Harper  v.  Ealem  Co.  (1909)  94  O.  C.  A.  429, 
169  Fed.  61. 

But  when  such  film  is  put  on  an  exhibiting  machine  which  re- 
produces the  actions  of  the  actors  and  animals,  it  becomes  a  drama- 
tization, and  infringes  the  right  of  the  owner  of  the  book  to  drama- 
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tize  it  as  well  as  the  right  of  the  owner  of  the  copyrighted  drama. 
Ibid.  The  court  said :  "It  is  not  necessary  that  there  should  be 
both  speech  and  action  in  dramatic  performances,  although  dialogue 
and  action  usually  characterize  them.  Judge  Blatchford  said  on 
this  point,  in  Daly  v.  Palmer  (1868)  6  Blatchf.  256,  Fed.  Cas. 
No.  3,552 :  'To  act,  in  the  sense  of  the  statute,  is  to  represent  as 
real,  by  countenance,  voice,  or  gesture,  that  which  is  not  real.  A 
character  in  a  play  who  goes  through  with  a  series  of  events  on  the 
stage  without  speaking — if  such  be  his  part  of  the  play — is  none  the 
less  an  actor  in  it  than  one  who,  in  addition  to  motions  and  gestures, 
uses  his  voice.  A  pantomime  is  a  species  of  theatrical  entertainment, 
in  which  the  whole  action  is  represented  by  gesticulation,  without 
the  use  of  words.'  ...  It  can  hardly  be  doubted  that,  if  the 
story  were  acted  without  dialogue,  the  performance  would  be  a 
dramatization  of  the  book ;  and  we  think  that,  if  the  motions  of  the 
actors  and  animals  were  reproduced  by  moving  pictures,  this  would 
be  only  another  form  of  dramatization.  If  the  defendant  had  taken 
a  series  of  moving  pictures  of  the  play  as  actually  performed  by 
Klaw  ft  Erlanger,  the  exhibition  of  them  would  certainly  be  an  in- 
fringement of  the  dramatic  composition,  because  it  would  tell  the 
story  as  they  tell  it,  within  the  decision  of  Daly  v.  Palmer  and 
Daly  v.  Webster,  supra." 

A  penalty  for  infringement  is  incurred  although  but  one  scene 
is  appropriated  from  a  play,  and  it  is  not  necessary  that  the  whole 
of  the  copyrighted  play  be  reproduced.  Brady  v.  Daly  (1897)  28 
C.  C.  A.  253,  51  U.  S.  App.  621,  83  Fed.  1007,  affirmed  in  (1899) 
175  IT.  S.  148,  44  L.  ed.  109,  20  Sup.  Ct.  Hep.  62;  Daly  v.  Webster 
(1892)  4  C.  C.  A.  10,  1  TJ.  S.  App.  573,  56  Fed.  483. 

Thus  the  colorable  imitation  of  the  substantial  and  material 
portion  of  a  play,  by  using  and  reproducing  the  railway  scene  there- 
in, constitutes  an  infringement  of  the  dramatic  composition.  Daly 
v.  Brady  (1895)  69  Fed.  285. 

The  reproduction  of  a  play  from  memory,  phonographic  reports, 
or  copy  wrongfully  obtained,  is  a  breach  of  the  common-law  right 
of  the  author,  where  no  publication  has  taken  place.  Crowe  v. 
Aiken  (1870)  Fed.  Cas.  No.  3,441;  Boucicault  v.  Wood  (1867)  2 
Biss.  34,  Fed.  Cas.  No.  1,693;  Boucicault  v.  Fox  (1862)  5  Blatchf. 
87,  Fed.  Cas.  No.  1,691;  Maclclin  v.  Richardson  (1770)  2  Ambl. 
694,  7  Eng.  Rul.  Cas.  66;  Aronson  v.  Fleckenstein  (1886)  28  Fed. 
75;  French  v.  Maguire  (1878)  55  How.  Pr.  471 ;  French  v.  Conolly 
(1875)  1  N.  Y.  Week.  Dig.  196;  Palmer  v.  De  Witt  (1872)  47  N. 
Y.  532,  7  Am.  Eep.  480;  Tompkins  v.  Halleck  (1882)  133  MasB. 
32,  43  Am.  Sep.  480,  overruling  Eeene  v.  Kimball  (1860)  16  Gray, 
548,  77  Am.  Dec.  426;  Frohman  v.  Ferris  (1909)  238  111.  430,  — 
L.K.A.(N.S.)  — ,  128  Am.  St.  Eep.  135,  87  N.  E.  327. 
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77.  What  not  infringement. 


There  must,  as  already  stated,  be  a  taking  of  a  material  and  sub- 
stantial part  of  the  play  to  constitute  an  infringement  of  the  copy- 
right. 

Therefore  the  copying  of  two  points  or  scenes  from  a  play  does 
not  infringe  a  dramatic  copyright,  There  they  are  not  material  or 
substantial  parts  of  the  play,  in  which  they  are  used  by  the  ap- 
propriation.   Chatterion  v.  Cave  (1875)  L.  B.  10  C.  P.  572. 

So,  the  manager  of  a  theatre  has  been  held  not  guilty  of  infring- 
ing the  copyright  of  a  tragedy  where  the  play  produced  was  an 
alteration  and  abridgment.  Murray  v.  Elliston  (1838)  5  Barn.  & 
Aid.  657,  1  Dowl.  &  R.  299,  24  Sensed  Rep.  519,  9  Eng.  Rul.  Cas. 
868. 

And  an  infringement  warranting  the  granting  of  an  injunction 
is  not  shown  by  an  imitation  or  attempt  to  mimic  the  postures  and 
gestures  of  an  actress  made  while  singing  a  copyrighted  song  in  an 
extravaganza  and  the  singing  of  the  choras  of  the  song  sung  by 
the  actress  imitated.    Bloom  v.  Nixon  (1903)  125  Fed.  977. 

So,  where  the  only  similarity  between  performances,  such  as  of 
quick  change  artists,  is  in  the  general  plan  of  the  entertainment, 
different  songs  and  pictures  being  used,  no  infringement  of  copy- 
right is  shown,  conceding  a  copyright  can  be  obtained  as  to  such 
compositions.     Barnes  v.  Miner  (1903)   122  Fed.  480. 

Where  plays  are  wholly  dissimilar  in  plot,  in  character,  in  text, 
and  dramatic  situations,  and  the  points  of  essential  difference  so 
far  outnumber  the  points  of  similarity  that  it  is  difficult  to  under- 
stand how  anyone  could  persuade  himself  that  the  one  was  borrowed 
from  the  other,  the  issuance  of  an  injunction  will  be  denied. 
Hvbge*  v.  Belaaco  (1904)  130  Fed.  388. 

A  copyrighted  play  based  on  the  plots  and  incidents  of  a  novel  is 
not  infringed  by  another  play  constructed  from  the  same  book  after 
the  expiration  of  the  copyright  on  the  book,  where  there  is  no  more 
similarity  between  the  two  plays  than  would  naturally  be  expected 
in  two  plays  constructed  by  different  persons  from  the  same  novel. 
Qlaeer  v.  St.  Elmo  Co.  (1909)  175  Fed.  276. 

So,  complainants  who  have  written  and  copyrighted  a  play  based 
on  a  novel  in  which  the  copyright  has  expired,  and  who  have  adopted 
the  same  title  for  the  play  as  that  borne  by  the  novel,  cannot  pre- 
vent others  who  have  constructed  an  entirely  different  play  from  the 
same  novel  from  giving  the  same  name  to  their  play.    Ibid. 

The  publication  in  a  magazine,  for  purposes  of  criticism  and  re- 
view, of  broken  and  detached  fragments  of  a  farce,  does  not  consti- 
tute an  infringement  which  will  be  restrained  by  an  injunction. 
WMttingham  v.  Wooler  (1817)  2  Swanst.  428. 
The  protection  granted  dramatic  compositions  does  not  extend  to 
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the  mechanical  contrivance  representing  a  river,  and  a  reproduction 
therefore  cannot  infringe  it  Serrana  v.  Jefferson  (1888)  33  Fed. 
347. 

111.  Who  liable  am  at  Infringer. 

It  has  been  held  that  the  proprietor  of  a  theatre  who  has  entire 
control  over  it  "caused  the  piece  to  he  represented,"  and  was  guilty 
of  infringing  the  copyright,  where  he  let  the  theatre  to  one  who, 
without  authority  from  the  owner,  caused  a  dramatic  piece  to  be 
represented.  Marsh  v.  Conquest  (1864)  17  C.  B.  N.  S.  418,  33  L». 
J.  C.  P.  N.  S.  319, 10  Jur.  N.  S.  989, 10  L.  T.  N.  8.  717, 12  Week. 
Rep.  1006. 

One  who  merely  lets  rooms,  however,  for  the  purpose  of  repro- 
ducing a  copyrighted  composition  is  not  liable  for  the  penalties  im- 
posed by  the  act.  Ruesell  v.  Briant  (1849)  8  C.  B.  836,  19  L.  J.  C. 
P.  N.  S.  33,  14  Jur.  201. 

And  where  the  licensed  proprietor  of  a  theatre  entered  into  an 
agreement  with  another,  whereby  the  latter  was  to  have  the  use  of 
the  theatre  for  dramatic  entertainments,  and  the  proprietor  was  to 
receive  one  half  of  the  receipts  and  pay  for  heating  and  lighting, 
etc.,  he  was  held  not  liable  for  the  representing  of  a  copyrighted  play 
which  was  produced  without  the  consent  of  the  owner  of  such  play. 
Lyon  v.  Knowles  (1863)  3  Best  &  S.  556,  32  L.  J.  Q.  B.  N.  S.  71, 
9  Jar.  N.  S.  774,  7  L.  T.  N.  S.  670,  11  Week.  Bep.  266,  affirmed 
on  appeal  in  (1864)  5  Best  &  S.  751,  10  L.  T.  N.  S.  876,  12  Week. 
Rep.  1083. 

The  word  "represent"  means  the  bringing  forward  on  a  stage,  or 
place  of  public  representation;  therefore  if  even  the  words  of  one 
song  are  taken  from  a  copyrighted  piece  and  are  sung  in  such  pub- 
lic place  the  statute  is  violated;  but  if  a  singer,  from  negligence, 
used  such  words,  the  proprietor  of  the  theater  would  not  thereby  be 
rendered  liable  for  penalties  under  the  act.  Planche  v.  Brakam 
(1837)  8  Car.  &  P.  68,  5  Scott,  242,  4  Bing.  N".  C.  17,  3  Hodges, 
288,  7  L.  J.  C.  P.  N.  S.  25, 1  Jur.  823. 

The  maker  of  cinematographic  films,  who  sells  them  for  the  pur- 
pose and  with  the  knowledge,  that  the  purchasers  intend  to  repro- 
duce the  sketch  by  means  thereof,  does  not  thereby  "cause"  the 
sketch  "to  be  represented"  within  the  meaning  of  the  act.  Kama 
v.  Pathi  Freres  (1909)  100  L.  T.  X.  S.  260,  25  Times  L.  R.  242, 
53  Sol.  Jo.  828. 

TV.  MisioeUaneout. 

Where  the  same  theme,  plot,  action,  characters,  situations,  and 
scenes  that  existed  in  a  play  against  the  production  of  which  a  pre- 
liminary injunction  had  been  issued,  are  present  in  another  play, 
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the  latter  constitutes  a  violation  of  the  injunction,  although  it  bears 
a  different  name.    Eisfeldt  v.  Campbell  (1909)  171  Fed.  594. 

An  injunction  will  be  granted  restraining  the  unauthorized  nee 
of  the  title  of  a  dramatic  composition  which  has  been  copyrighted, 
where  it  is  proposed  to  use  it  in  such  a  way  as  to  deceive  the  public. 
Aronson  v.  Flechenstein  (1886)  28  Fed.  75. 

And  this  may  be  done  although  the  body  of  the  play  to  be  given  is 
different  from  the  copyrighted  one.  SAoofc  v.  Wood  (1875)  10 
Phila.  373. 

Where  the  play  sought  to  be  protected  is  not  suited  for  public 
representation,  and  not  fit  to  be  exhibited  within  the  meaning  of 
the  copyright  act  on  account  of  its  tendency  to  corrupt  the  public 
morals,  no  injunction  will  be  granted.  Martinetti  v.  Muguire 
(1867)  1  Abb.  (U.S.)  356,  Fed.  Cas.  No.  9,173. 

A  room  where  a  dramatic  song  is  performed,  and  to  which  persons 
paying  for  tickets  are  admitted  for  the  purpose  of  hearing  it,  is  a 
place  of  dramatic  entertainment  within  the  meaning  of  the  statute. 
Russell  v.  Smith  (1849)  12  Q.  B.  217,  17  L.  J.  Q.  B.  N.  8.  225,  12 
Jut.  723. 

But  an  unauthorized  presentation  of  a  copyrighted  drama  in  a 
room  of  a  hospital  does  not  render  the  parties  liable  for  penalties, 
since  the  performance  was  not  one  of  public  entertainment  within 
the  meaning  of  the  copyright  act.  Duck  v.  Bates  (1884)  13  Q.  B. 
D.  843,  63  L.  J.  Q.  B.  If.  8.  338,  50  L.  T.  N.  S.  778,  32  Week.  Eep. 
813,  48  J.  P.  501. 

But  the  introduction  to  a  pantomime,  constituting  the  only  writ- 
ten part  of  the  performance,  is  within  the  protection  of  the  act.  Lee 
v.  Simpson  (1847)  3  C.  B.  871,  4  Dowl.  &  L.  666,  16  L.  J.  C.  P.  N. 
S.  105,  11  Jut.  127. 

It  is  not  necessary  to  show,  nor  need  the  declaration  aver,  that  the 
right  was  invaded  knowingly.    Ibid. 

The  onus  of  proving  consent  of  the  author  lies  upon  defendant 
in  a  suit  for  infringement.  Morton  v,  Copeland  (1855)  16  C.  B. 
517,  24  L.  J.  C.  P.  N.  8.  169, 1  Jur.  N.  S.  979,  3  Week.  Hep.  593. 

The  right  of  dramatizing  a  novel  can  be  reserved  by  its  author 
when  the  sole  right  of  printing  it  has  been  sold  to  a  publisher,  and 
such  right  is  protected  by  the  copyright  taken  out  by  the  publisher. 
Ford  v.  Charles  E.  Blaney  Amusement  Co.  (1906)  148  Fed.  642. 

J.  T.  W. 
B.  R.  CM.  Vol  n.    8. 
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EASTERN  AND  SOUTH  AFRICAN  TELEGRAPH  OOM- 

PANT,  LIMITED,  Plaintiffs, 

and 

CAPE    TOWN    TRAMWAYS    COMPANIES,    UMTTED, 

Defendants. 

[1002]  A.  C.  S81. 

Also  Reported  in  71  L.  J.  P.  C.  N.  S.  122,  60  Week.  Rep.  «S7,  88  L.  T.  N.  8. 

*S7,  18  limes  L.  R.  028. 


Lav>  of  Cape  of  Oood  Hope  —  Act  29  of  189B,  |  4  —  At*  20  Of  1899, 
§  4  —  Construction  —  Electric  look  —  JEsoosm  •/  etoeCrfe  cwtrent  — 


Tbe  principle  of  Bylaw!  v.  "Tefofar  (1868)  L.  R.  S  H.  I*  330,  37 
L.  J.  Exch.  N.  3.  181,  19  L.  T.  N.  S.  £20,  1  Rug.  Bui.  Cu.  236,  <  Hor. 
Kin.  Rep.  129,  is  not  inconsistent  with  the  Roman  Uw.  It  imposes  a. 
liability  on  a  proprietor  which  la'  measured  by  the  non-natural  user 
of  his  own  property,  not  by  that  of  his  neighbor.  It  applies  to  ■  pro- 
prietor who  stores  electricity  on  his  land  if  it  escapes  therefrom  end 
injures  a  person  or  the  ordinary  use  of  property.  It  doea  not  apply  to 
the  case  of  injury  done  to  a  peculiar  trade  apparatus  unnecessarily  ao 
constructed  sa  to  be  affected  by  minute  currents  of  the  escaping  force. 

In  an  action  for  damages  by  the  appellant  company  for  disturbance*  in 
the  working  of  their  submarine  cable  caused  by  an  escape  of  electricity 
stored  by  the  respondents  for  the  due  working  of  their  tramway  system: 

Held,  in  regard  to  that  section  of  the  tramway  which  had  not  beer, 
constructed  under  atatutory  authority,  Rylandt  v.  Fletcher  did  not 
apply,  because  the  disturbances  only  resulted  when  the  cable  was  con- 
structed without  certain  precautions,  which  the  evidence  showed  had 
subsequently  secured  its  immunity: 

Held,  In  regard  to  those  sections  of  the  tramway  which  had  been 
constructed  under  statutes  (set  22  of  1898  and  act  29  of  1896),  that 
the  escape  of  electricity,  being  a  natural  incident  of  the  operations 
legalised  thereby,  and  not  resulting  from  a  leak  within  the  meaning 
of  the  statutory  undertaking  or  condition,  did  not  impose  liability  on  tbe 
respondents. 

(February  28,  27,  28,  April  18,  1902.) 

Present:     Lord  Macnaghten,  Lord  Sband,  Lord  Davey,  Lord  Robertson, 
and  Lord  Lindley. 
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Appeal  from  a  decree  of  the  Supreme  Court  (March  13,  1900) 
dismissing  the  appellants'  action  with  coats. 

This  action  was  brought  by  the  appellants,  who  maintain  and 
work  a  submarine  cable  landing  in  Cape  Town,  against  the 
[382]  respondents,  who  maintain  and  work  a  system  of  electric 
tramways  in  Cape  Town  and  its  suburbs,  for  damages  for  dis- 
turbance of  the  appellants'  cable  messages  caused  by  the  working 
of  the  respondents'  tramways,  and  for  an  injunction  to  restrain 
the  respondents  from  working  their  tramways  in  such  a  manner 
as  to  interfere  with  the  appellants'  cable  messages. 

The  appellants  are  incorporated  under  the  English  companies 
acts,  and  carry  on  the  business  of  transmitting  telegraphic  mes- 
sages by  submarine  cable  between  Cape  Town  and  Europe.  One 
of  the  appellant  company's  cables  (known  as  the  Western  Cable) 
after  leaving  Loanda,  on  the  west  coast  of  Africa,  and  after 
passing  through  the  waters  of  Table  Bay,  reaches  a  cable  hut 
on  the  shore  near  the  Central  Jetty,  Cape  Town,  whence  com- 
munication is  established  by  land  wires  with  an  office  in  the 
Standard  Bank  Building,  Cape  Town,  where  the  messages  are 
received  and  recorded,  and  whence  they  are  also  despatched. 

The  respondents,  the  Metropolitan  Tramway  Company,  Lim- 
ited, the  Southern  Suburbs  of  Cape  Town  Tramway  Company, 
Limited,  and  the  City  Tramway  Company,  Limited,  are  three 
limited  liability  companies  incorporated  respectively  under  acts 
No&  22  of  1895,  29  of  1896,  and  24  of  1881,  and  carrying  on 
the  business  conjointly  under  the  style  of  the  Cape  Town  Tram- 
ways Company,  Limited,  of  the  construction,  equipment,  and 
working  of  tramways  in  Cape  Town  and  its  suburbs. 

The  short  piece  of  tramway  line  between  the  toll  bar  and 
Mowbray  Cemetery  was  constructed  and  maintained  without 
express  statutory  authority,  but  with  the  consent  of  the  author- 
ity in  whom  the  roads  are  vested. 

Since  August,  1896,  the  respondents  employed  electricity  as  a 
motive  power  for  propelling  their  tramcars,  and,  for  the  purpose 
of  obtaining  the  necessary  electrical  power,  the  respondents  joint- 
ly erected  a  generating  station  situated  within  the  municipality 
of  Cape  Town.  The  electric  current  is  conveyed  from  the  gen- 
erating station  by  means  of  overhead  insulated  wires  running 
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parallel  to  the  tramlines ;  each  tramcar  carries  an  arm  or  trolley, 
the  end  of  which  slides  along  the  overhead  wires  and  forms  elec- 
trical connection  therewith;  the  electric  [383]  current  passes 
from  the  overhead  wires  through  the  arm  and  through  the  electric 
motor  carried  by  the  car  and  returns  to  the  generating  station 
partly  through  the  tramrails  and  partly  through  the  earth,  the 
rails  not  being  insulated  from  the  earth.  The  respondents  ob- 
tained the  consent  of  the  divisional  council,  as  well  as  that  of  the 
municipalities  in  their  several  districts,  to  the  aforesaid  use  of 
the  tram  rails  for  the  return  current  on  all  sections  of  their 
lines. 

The  appellants'  cable  is  made  up  of  an  inner  core  of  copper 
surrounded  by  an  insulating  substance  such  as  gutta-percha, 
which  is  surrounded  and  protected  by  a  sheathing  of  uninsulated 
iron  wires.  In  transmitting  a  message  by  cable  a  series  of 
very  small  electric  currents  of  short  duration  are  sent  along  the 
copper  core  of  the  cable  from  the  distant  transmitting  station 
to  the  receiving  station  in  Cape  Town,  where  they  cause  by 
induction  other  currents  to  pass  through  recording  instruments 
and  return  to  the  transmitting  station  partly  through  the  iron 
sheathing  of  the  cable  and  partly  through  the  earth  or  sea. 

From  the  laying  of  thiB  cable  in  1889  till  1896,  when  the 
respondents'  tramway  system  was  opened,  no  difficulty  was  ex- 
perienced in  its  working.  As  soon  as  this  system  came  into  force, 
disturbances  to  the  signals  received  from  the  cable  occurred,  and 
were  of  so  serious  a  character  as  to  render  the  working  of  the 
cable  impossible  whilst  the  tramcars  were  running  The  start- 
ing, stopping,  and  alteration  of  speed  of  each  car  was  attended 
by  the  production  of  a  false  signal  upon  the  receiving  instruments 
at  Gape  Town.  The  disturbances  were  said  to  have  increased 
with  every  increase  in  the  length  of  line  opened. 

The  appellants  contended  that  the  damage  of  which  they  com- 
plained was  covered  by  §  4  of  act  22  of  1895,  and  §  4  of  act  29 
of  1896,  under  which  acts  the  respondents  work  their  tramway 
system  of  electricity.  Sec.  4,  subs,  (d),  states  that  "the  company 
specially  undertakes  that,  in  the  event  of  any  electric  leak  tak- 
ing place,  and  any  damage  thereby  being  caused  at  any  time 
by  electrolysis  or  otherwise,  it  will  reimburse  and  make  good  to 
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the  council  or  other  body  or  person  all  costs,  damages,  and  ex- 
penses to  which  the  council  or  other  body  or  [384]  person  ma; 
be  put  by  reason  thereof ;  and  provided  further  that  nothing  in 
this  act  contained  shall  entitle  the  company  to  use  the  rails  of 
any  of  the  said  lines  of  tramway  as  a  part  of  its  system  of  con- 
ductors for  the  return  electrical  current  without  the  consent  of 
the  council  first  had  and  obtained."  The  corresponding  sections 
of  the  other  acts,  under  which  the  tramways  were  constructed,  do 
not  materially  differ  from  the  above  section. 

The  respondents  contended  that  the  escape  of  electricity  from 
the  tramrails  to  the  earth,  and  thence  into  the  appellants'  cable, 
did  not  constitute  a  "leak"  within  the  meaning  of  the  act  The 
respondents  further  contended  that  the  words  of  the  act  giving 
a  remedy  for  damage  "caused  at  any  time  by  electrolysis  or  other- 
wise" did  not  cover  the  sort  of  damage  caused  to  the  appellants. 
The  respondents  contended  that  the  words  "or  otherwise"  only 
included  things  ejusdem  generis  with  electrolysis. 

To  this  the  appellants  answered  that  the  word  "leak,"  whether 
as  ordinarily  used  by  electricians  and  others  or  as  used  in  this 
act,  meant  an  escape  of  electricity  from  the  conductor  provided 
to  carry  the  electricity,  and  that  in  this  case  such  electricity 
escaping  from  the  rails  which  were  intended  to  carry  the  current, 
and  finding  its  way  into  the  appellants'  cable,  which  was  not 
intended  to  carry  such  current,  was  a  leak  within  the  meaning 
of  the  section.  They  farther  contended  that  the  words  "or  other- 
wise," as  used  in  this  section,  were  intended  to  be  comprehen- 
sive, and  not  intended  to  be  cut  down  to  the  narrow  meaning 
contended  for  by  the  respondents. 

Further,  as  regards  the  portion  of  the  respondents'  trams  from 
the  tollbar  to  Mowbray  Hill,  which  portion  was  not  laid  or  worked 
by  the  respondents  under  any  statutory  authority,  the  appellants 
contended,  upon  the  principle  established  in  Jlylanda  v.  Fletcher 
(1868)  LRJEL.  330,  37  L.  J.  Exch.  N.  S.  161, 19  L.  T.  N. 
S.  220,  1  Eng.  Rul.  Cas.  235,  6  Mor.  Min.  Rep.  129,  that  the 
respondents  in  bringing  electricity  upon  their  tramrails  and 
causing  damage  by  allowing  it  to  escape  into  the  appellants'  cable 
were  liable.  The  Supreme  Court  (17  Sup.  Ct  Sep.  95)  held 
that  'leak"  in  the  act  did  not  [385]  comprise  the  escape  of  cur- 
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rent  from  the  rails;  that  the  words  "or  otherwise"  only  included 
material  physical  damage ;  that  the  damage  done  to  the  appellants 
was  too  remotely  the  consequence  of  the  respondents'  acts,  and 
that  the  respondents  were  not  guilty  of  the  culpa  which  the  Bo- 
man-Dutch  law  requires  the  plaintiffs  to  prove. 

Bousfield,  K.C.,  A.  J.  Walter,  and  Sinclair,  for  the  appel- 
lants, contended  that,  as  regards  the  tramway  systems  operated 
by  the  respondents  under  statutory  authority,  the  damage  sus- 
tained by  the  appellants  was  within  §  4  of  act  22  of  1895  and 
of  §  4  of  act  29  of  1896,  since  the  escape  of  electricity  which 
caused  the  damage,  passing  as  it  did  from  the  tramrails  into  the 
appellants'  cable,  was  a  leak  within  the  meaning  of  the  said  acts. 
What  happened  was,  shortly,  this :  The  electric  current  which 
passed  through  the  motor  of  a  tramcar  ought  to  return,  if  the 
system  was  properly  constructed,  all  of  it,  or  practically  all  of 
it,  by  way  of  the  tramrails  to  the  central  station.  Instead  of  that, 
a  larger  proportion  of  it,  even  amounting  to  about  30  per  cent 
in  some  cases,  left  the  rails  and  returned  by  way  of  the  earth  and 
sea.  The  result  was  that  a  large  portion  of  such  current  made 
its  way  into  the  sheathing  of  the  cable  in  Table  Bay,  and  so 
found  its  way  back  to  the  station.  But  the  starting  and  stopping 
of  the  tramcars  caused  sudden  variations  in  the  total  current. 
The  result  of  this  was  that  similar  variations  took  place  in  the 
current  passing  through  the  sheathing  of  the  cable.  These  vari- 
ations in  their  turn  induced  other  variable  currents  in  the  con- 
ductor of  the  cable,  which,  by  disturbing  the  proper  signalling 
currents  which  passed  through  the  conductor,  caused  the  signals 
received  to  be  confused  and  unreadable.  All  this  was  the  neces- 
sary and  direct,  and  not  the  remote,  consequence  of  the  escape  of 
electricity  from  the  respondents'  tramway  system,  which  escape 
was  a  leak  within  the  meaning  of  the  sections.  The  common 
law  applies  to  part  of  the  tramway,  and  aids  in  the  construction 
of  the  statutes.  It  rests  on  Rylands  v.  Fletcher  (1868)  L.  R. 
3  H.  L.  330,  37  L.  J.  Exch.  N.  S.  161,  19  L.  T.  N.  S.  220,  6 
Mor.  Min.  Bep.  129,  1  Eng.  Bui.  Caa.  235,  affirming  the  judg- 
ment of  Blackburn,  J.,  in  L.  E.  [386]  1  Exch.  265,  279, 12  Jur. 
N.  S.  603,  14  Week.  Bep.  799;  National  Telephone  Co.  v.  Baker 
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[1893]  2  Ch.  186,  62  L.  3.  Ch.  N.  &  699,  3  Reports,  318,  68 
L.  T.  N.  S.  288,  57  J.  P.  373 ;  Seed  v.  De  Beers  Consolidated 
Mines  (1892)  9  Sup.  Ct  Rep.  333.  Within  the  principle  of 
those  cases,  there  is  no  distinction  between  electric  power  and 
any  other  escaping  force. 

Then,  as  regards  the  construction  of  the  statutes,  it  is  con- 
tended that  the;  are  declaratory  of  the  common  law.  Large 
powers  are  given  to  the  defendants  on  condition  of  liability, 
if  electric  force  escapes  from  the  rails.  As  for  the  words  "elec- 
trolysis or  otherwise,"  the  largest  construction  must  be  given, 
for  it  is  known  that  electrolysis  is  stii  generis,  and  if  "otherwise" 
is  strictly  construed  as  ejusdem  generis  it  has  no  meaning.  It 
must  include  electric  force  of  every  kind.  Reference  was  made 
to  §§  18,  19,  and  20  of  the  patent  act  (1883),  as  construed  in 
Lang  v.  Whitecross  Wire  and  Iron  Co.  7  Rep.  Pat  Cas.  889, : 
Richmond  Mill  Steamship  Co.  v.  Trinity  House  [1896]  2  Q.  B. 
134,  65  L.  J.  Q.  B.  N.  S.  661,  75  L.  T.  N.  S.  8,  45  Week.  Rep. 
6,  8  Asp.  Mar.  L.  Cas.  164;  Anderson  v.  Anderson  [1895]  1  Q. 

B.  749,  64  L.  J.  Q.  B.  N.  S.  457,  14  Reports,  367,  72  L.  T. 
N.  a  313,  43  Week.  Rep.  322;  Skinner  v.  Shew  &  Co.  10  Rep. 
Pat  Cas.  6;  S.  C.  [1893]  1  Ch.  413. 

As  regards  the  Roman-Dutch  law,  that  adopts  the  principle 
laid  down  in  Bylands  v.  Fletcher,  supra.  See  that  case  cited  in 
Victoria  Diamond  Co.  v.  De  Beers  Diamond  Co.  1  Sup.  Ct  A. 

C.  300,  and  see  Van  Leenwen  (ed.  1S20)  dealing  with  Grotiua, 
p.  493,  chap.  89,  §  1,  and  p.  494,  chap.  39,  §  6 ;  Eotze's  Transla- 
tion of  Van  Leenwen,  note  to  bk.  4,  chap.  39,  §  6;  Hunter's 
Roman  Law,  p.  264. 

Cohen,  K.C.,  Fletcher  Moulton,  K.C.,  and  T.  C.  Graham, 
for  the  respondents,  contended  that  the  disturbances  caused  to 
the  appellants'  cable  were  not  caused  by  an  electric  leak  within 
the  meaning  of  the  sections  referred  to.  It  was  admitted  that 
the  whole  of  the  tramlines  in  question  were  constructed  and 
worked  as  constructed  with  the  consent  of  the  council  or  au- 
thority having  control  over  the  roads.  Accordingly,  the  respond- 
ents are  protected  in  the  working  of  their  tramways  by  those  acts. 
Even  if  the  escape  of  electricity  had  been  through  a  leak  within 
the  meaning  of  those  sections,  the  damage  of  which  the  appellants 
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complained  waa  not  caused  by  electrolysis  or  otherwise  within 
the  meaning  of  those  sections.  The  [387]  evidence  showed  that 
long  before  the  disturbances  complained  of  there  was  a  complete 
and  well-known  and  very  inexpensive  remedy  for  them,  which 
the  appellants  might  have  applied  at  once.  That  remedy  con- 
sisted as  follows:  to  lay  a  twin-core  shore-end  cable  from  the 
shore  out  to  sea,  and  to  connect  the  two  conductors  of  this  twin- 
core  cable  to  the  core  and  to  the  sheathing  of  the  main  cable 
respectively  at  a  point  outside  the  area  of  the  disturbance  in  a 
particular  manner  as  described  by  the  witnesses.  Instead  of 
adopting  that  course,  the  appellants  performed  many  expensive 
experiments,  some  of  which  were  total  failures,  and  others  only 
partially  successful,  and  then  sought  to  charge  those  experiments 
against  the  respondents  as  well  as  damages  for  loss  of  business 
due  to  the  disturbances.  The  Supreme  Court  was  right  in  hold- 
ing that  the  respondents  had  not  infringed  any  legal  right  of 
the  appellants  as  known  to  the  law  of  the  Colony.  The  damages 
which  they  have  sustained  were  the  consequence  of  their  own 
acts  or  default,  and  were  not  caused  by  any  interference  on  the 
part  of  the  respondents  with  their  rights. 

Under  Roman-Dutch  law  the  principle  of  Rylands  v.  Fletcher 
(1868)  L.  R.3E.L  330,  37  L.  J.  Exch.  N.  S.  161,  19  L.  T. 
N.  S.  220,  1  Eng.  RuL  Caa.  236,  6  Mor.  Min.  Rep.  129,  does 
not  apply  to  a  case  of  this  sort  There  was  not  snch  a  degree  of 
culpa  on  the  part  of  the  defendants  as  to  render  them  liable  under 
that  law.  The  damages  resulting  from  the  defendants'  operations 
were  too  remote.  It  was  indirect  damage  caused  by  the  subtle 
escape  of  electric  current  into  the  earth,  with  no  other  tangible 
effect  than  the  disturbance  of  an  extremely  delicate  telegraphic 
apparatus.  Neither  under  Roman-Dutch  law  nor  under  the  com- 
mon law  of  England  had  the  appellants  a  legal  right  to  have  their 
apparatus  guaranteed  at  the  respondents'  expense  from  the  slight- 
est disturbance,  more  especially  when  the  appellants  could  by 
taking  reasonable  precautions  have  protected  themselves.  Refer- 
ence was  made  to  Bobinson  v.  Kilvert  (1889)  41  Ch.  D.  88,  58 
L.  J.  Ch.  N.  S.  392,  61  L.  T.  N.  S.  60,  37  Week.  Rep.  645 
and  to  Cumberland  Telephone  Co.  v.  United  Electric  By.  Co. 
(1890)  12  L.RA.  544,  42  Fed.  273,  284.    The  appellants  can- 
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not  increase  their  common-lav  rights  by  availing  themselves  of 
the  increased  delicacy  of  the  instruments  at  their  disposal,  or  by 
[388]  applying  their  property  to  special  uses.  If  the  respondents 
were  shown  to  be  guilty  of  negligence,  that  would  impose  liability ; 
if  the  appellants  were  injured  in  the  ordinary  enjoyment  of 
their  properly,  they  would  be  entitled  to  protection;  but  they 
cannot,  by  reason  of  the  peculiarity  or  delicacy  of  their  trade 
apparatus,  claim  an  extension  of  the  principle  of  Rylands  v. 
Fletcher  supra.,  seek  a  higher  degree  of  protection  than  belongs 
to  ordinary  owners,  or  gain  a  more  extensive  right  to  limit  those 
operations  of  their  neighbors  which  may  be  carried  on  without 
liability  for  all  consequences  which  may  ensue. 

Then  as  to  statutory  liability,  the  true  construction  is  that 
there  must  be  an  electric  leak,  and  damage  caused  thereby,  by 
electrolysis  or  otherwise.  The  word  "leak"  has  not  a  technical 
meaning,  but  is  used  in  a  popular  sense.  A  hole  in  the  gutta- 
percha round  the  cable  would  be  a  leak.  It  does  not  include 
the  unavoidable  escape  of  current  from  the  rails.  It  implies 
something  abnormal,  something  which  can  be  remedied, — not 
something  which  is  inevitable  and  cannot  be  stopped.  As  for 
electrolysis  or  otherwise,  it  was  contended  that  the  doctrine  ejus 
dem  generis  applied.  The  real  meaning  of  the  condition  is  that 
statutory  powers  would  not  protect  the  respondents  in  any  act 
of  theirs  which  amounted  to  a  nuisance  at  common  law.  There 
is  no  suggestion  in  this  case  of  a  breach  of  condition;  and  if 
there  had  been,  it  does  not  follow  that  a  breach  of  condition  neces- 
sarily affects  the  rights  of  the  parties. 

Bouafield,  K.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Robertson:  The  question  raised  by  this  appeal  is 
whether  the  respondents  are  liable  in  damages  for  certain  dis- 
turbances in  the  working  of  the  appellant's  submarine  telegraph 
cable  at  Cape  Town.  That  such  disturbances  did  take  place, 
that  they  were  caused  by  electricity  which  had  been  stored  by 
the  respondents  and  used  in  propelling  their  tramcars  in  Cape 
Town  and  its  suburbs,  but  from  time  to  time  had  left  the 
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tramway  system  and  found  its  way  to  the  appellants'  cable  in 
[389]  the  sea  near  Cape  Town,  and  that  pecuniary  losses  re- 
sulted, are  matters  beyond  dispute. 

In  order  to  the  adequate  understanding  of  the  question  thus 
raised,  it  is  not  necessary  to  enter  into  minute  or  highly  tech- 
nical descriptions.  It  may  conduce  to  clearness  in  the  discus- 
sion of  the  legal  questions  which  result  if,  leaving  over  in  the 
meantime  the  mode  in  which  the  electricity  left  the  respondents' 
system,  it  be  in  the  first  place  stated  how  the  electricity  injured 
the  appellants.  At  some  point  then  in  Table  Bay  this  electric- 
ity, having  escaped  and  being  at  large,  was  attracted  by  the 
appellants'  cable,  entering  the  sheathing  of  the  cable,  and  by 
the  sheathing,  as  a  conductor,  found  its  way  back  to  the  tram- 
way central  station  whence  it  had  started,  and  thus  completed 
its  circuit  While  traveling  along  the  sheathing  of  the  appel- 
lants' cable,  the  current  varied  very  frequently  and  at  irregular 
intervals,  in  accordance  with  the  starting  and  stopping  of  the 
tramway  cars.  It  was  this  irregularity  and  jerking  which  did 
the  mischief;  and  but  for  this  the  current  might  have  used  the 
sheathing  as  a  conductor  without  any  injury.  As  things  were, 
the  current  in  the  sheathing  induced  similar  irregular  currents 
in  the  conducting  wire  of  the  cable,  with  the  result  that  the 
signals  were  interfered  with,  and,  as  recorded,  were  confused  and 
unreadable.  None  of  the  apparatus  was  damaged ;  but  the  work- 
ing of  the  apparatus  was  so  interfered  with  as  to  take  away  its 
utility  for  the  time  of  the  interruption. 

In  order  to  complete  the  description  of  the  nature  of  the 
injury,  it  is  necessary  to  add  that  the  difficulty  has  now  been 
completely  got  over  by  laying  what  is  called  a  twin-core  cable 
for  several  miles  out,  the  two  wires  rectifying  one  another's 
action.  Now  that  this  has  been  done,  the  electricity  from  the 
tramways  can  pass  along  the  sheathing  without  any  harm  being 
done.  The  cost  of  this  remedial  measure  forms  a  large  part 
of  the  claim  in  the  suit,  much  of  the  rest  representing  experi- 
mental and  tentative  measures.  Into  this,  however,  it  is  un- 
necessary further  to  enter,  as  the  quantum  of  damage  is  not  raised 
in  this  appeal,  but  only  the  question  of  liability. 

Turning  now  to  the  mode  of  escape  of  the  electricity  from 
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the  tramways,  there  is  again  no  controversy;  and  for  present 
[390]  purposes  a  succinct  statement  is  sufficient.  The  respond- 
ents' tramway  runs  along  the  shore  of  the  sea,  and  their  tramcars 
are  run  by  the  tolerably  familiar  system  of  overhead  trolley. 
All  that  is  necessary  to  take  note  of  is  that  the  electricity  which 
is  used  is  generated  at  a  power  station  erected  by  the  respondents 
for  that  purpose,  and  that  the  conductor  which  is  provided  for 
the  return  of  the  current,  after  driving  the  tramcars,  consists  of 
the  tramway  rails.  Now,  when  uninsulated  (and  safety  requires 
that  this  should  be  their  condition)  the  rails  are  so  far  from  being 
(even  comparatively  speaking)  a  perfect  conductor  that  neces- 
sarily, and  as  matter  of  course,  a  considerable  proportion  of  the 
electricity,  instead  of  going  directly  back  to  the  station,  leaves 
the  rails ;  and  some  portion  of  the  escaped  current  it  was  which 
reached  the  appellants'  cable. 

Upon  these  facts  the  appellants'  main  contention  is  that,  on 
the  principle  of  Rylands  r.  Fletcher  (1868)  LR3EL  830, 
37  L.  J.  Exch.  N.  S.  161,  19  L.  T.  N.  8.  220,  1  Eng.  Rnl.  Cas. 
23S,  6  Mor.  Min.  Rep.  129,  the  respondents  are  liable  for  the 
interruption  of  the  appellants'  business,  and  must  recoup  them 
for  the  protective  measures  necessarily  taken  to  prevent  a  recur- 
rence of  Bueh  interruption.  To  this  the  respondents  have  a  two- 
fold answer:  (1)  They  say  that  they  are  protected  as  regards  all 
but  a  small  portion  of  their  tramway  system  by  certain  provisions 
which  occur  in  each  of  the  series  of  Colonial  statutes  incorporat- 
ing their  constituent  companies-,  and  (2)  as  regards  the  part  of 
their  line  not  so  protected  by  statute,  they  maintain  that  Bylanda 
v.  Fletcher  does  not  apply  to  the  facts.  Two  other  contentions 
have  been  advanced  on  the  latter  branch  of  the  ease  (the  first 
of  which  received  more  countenance  in  the  Supreme  Court  than 
support  at  their  Lordships'  bar),  namely:  (1)  That  the  law 
of  Bylands  v.  Fletcher  has  no  place  in  the  Roman-Dutch  law, 
and  (2)  that  it  was  not  established  that  any  escape  of  electricity 
injurious  to  die  appellants  took  place  from  that  section  of  the 
tramway  to  which  none  of  the  statutes  apply. 

Before  proceeding  to  discuss  the  interesting  and  important 
questions  thus  raised,  a  few  facts  and  dates  may  conveniently  be 
noted.    The  appellants'  cable  had  been  in  operation  for  [391] 
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Tears  before  the  respondents'  tramways  were  made.  The  tram- 
cars  began  to  be  worked  in  August,  1896,  and  the  disturbances 
on  the  appellants'  apparatus  were  felt  at  once  and  continuously 
thereafter  during  the  days  and  hours  when  the  tramcars  were 
running.  Communications  took  place  between  the  parties,  and 
both  seem  to  have  frankly  co-operated  in  ascertaining  the  cause 
of  injury  and  devising  remedies.  After  this  had  been  done,  with 
the  result  already  stated,  the  present  suit  was  instituted,  on 
April  15,  1899,  in  order  to  determine  the  question  of  liability. 
On  March  13,  1900,  the  Supreme  Court  of  the  Colony  gave 
judgment  for  the  respondents,  and  the  present  appeal  is  against 
that  judgment 

In  considering  the  merits  of  the  appeal,  it  is  best,  first,  to 
take  the  question  of  common  law.  That  the  facts  about  the  sec- 
tion of  tramway  line  not  constructed  under  statutory  authority, 
namely,  that  from  the  city  boundary  to  Mowbray,  do  raise  this 
question  is,  in  their  Lordships'  judgment,  sufficiently  clear.  It 
is  true  that  the  crucial  test  of  this  particular  section  being  worked 
alone  is  awanting;  although  at  one  time  during  the  disturbances 
of  the  cable  this  section  and  the  short  section  home  to  the  station- 
house  were  worked  alone.  But  no  effective  answer  was  made  to 
the  record  of  journeys  which  was  commented  on  by  Mr.  Bous- 
field ;  and  this  record  attests  that  the  disturbances  on  this  section 
were,  at  least,  as  great  as  on  any  other.  Now  Mr.  Jacob,  the 
respondents'  principal  witness,  is  very  emphatic  in  stating  (and 
indeed  this  is  of  the  essence  of  the  respondents'  case)  that  the 
disturbances  on  the  cable  are  not  dependent  on  the  quantity  of 
the  current  escaping,  but  on  the  rate  of  alteration  and  the  rate 
of  variation,  and  Mr.  Jacob's  evidence,  when  directly  applied  to 
the  separate  influence  of  one  section,  entirely  supports  the  ap- 
pellants' case.  The  question  of  common  law  is  thus  raised  direct- 
ly (as  well  as  indirectly  in  relation  to  the  just  construction  of 
the  statutory  provisions). 

Now,  if  regard  be  had  solely  to  the  action  of  the  respondents 
in  storing  electricity  on  their  lands,  it  must  be  allowed  that  the 
analogy  is  very  close  to  the  illustrations  given  in  Bylands  v. 
Fletcher,  supra,  of  the  kind  of  things  which  a  proprietor  can  only 
[382]  do  at  his  own  peril.    Electricity  (in  the  quantity  which 
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we  are  now  dealing  with)  is  capable  when  uncontrolled  of  pro- 
ducing injury  to  life  and  limb  and  to  property;  and  in  the  pres- 
ent instance  it  was  artificially  generated  in  snch  quantity,  and  it 
escaped  from  the  respondents'  premises  and  control.  So  far  as 
the  respondents  are  concerned,  it  appears  to  their  Lordships  that, 
given  resulting  injury  snch  as  iB  postulated  in  liylands  v. 
Fletcher,  supra,  and  the  principle  would  apply. 

But  this  is  only  one  half  of  the  question,  and  it  remains  to 
be  seen  if  the  injury  postulated  is  present.  Was  there  such  re- 
sulting injury  as  to  found  a  claim  on  the  principle  of  Hylands  v. 
Fletcher  i  Now  in  the  present  case  neither  person  nor  property 
was  injured  (unlesB  the  ingenious  suggestion  of  Mr.  Bousfield 
could  be  entertained,  that  physical  injury  was  done  to  the  paper 
which  was  smudged  by  the  eccentric  action  of  the  recording  ap- 
paratus). Certainly  there  is  here  no  injury  of  the  same  genus 
or  species  with  the  tangible  and  sensible  injuries  which  have 
hitherto  founded  liability  on  the  principle  in  question,  and  which 
have  always  constituted  some  interference  with  the  ordinary  use 
of  property.  Now  the  kind  and  degree  of  interference  with  the 
respondents'  property  is  pretty  well  illustrated  by  the  fact  that 
it  can  only  take  place  if  the  cable  is  constructed  without  certain 
precautions,  for,  given  the  cable  as  it  now  is,  there  is  no  injury. 
This  is  referred  to,  not  because  their  Lordships  consider  that  the 
respondents  have  made  out  that  the  twin  cable  had  the  general 
use  and  recognition  which  they  ascribed  to  it,  but  as  showing 
that  it  cannot  be  predicated  of  the  electric  escape  in  question 
that  it  is  destructive  of  telegraphic  communication  generally,  but 
only  that  it  affects  instruments  made  in  a  certain  way.  Now, 
if  the  instrument  be  taken  as  it  was  when  the  injury  occurred,  its 
nature  is  such  that  to  insure  its  immunity  from  disturbance  is  a 
somewhat  serious  liability  to  cast  on  neighbors.  To  describe  this 
as  a  delicate  instrument  might  be  inaccurate,  if  the  term  were 
used  in  relation  to  other  electrical  instruments  of  extreme  sensi- 
bility. But  in  the  present  discussion  this  is  not  the  true  com- 
parison at  all. 

[383]  The  true  comparison  is  with  things  used  in  the  ordinary 
enjoyment  of  property,  and  this  instrument  differs  from  such 
things  in  its  peculiar  liability  to  he  affected  by  even  minute 
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currente  of  electricity.  Now,  having  regard  to  the  assumptions 
of  the  appellants'  argument,  it  seems  necessary  to  point  out 
that  the  appellants,  as  licensees  to  lay  their  cable  in  the  sea 
and  as  owners  of  the  premises  in  Cape  Town  where  the  signals 
are  received,  cannot  claim  higher  privileges  than  other  owners 
of  land,  and  cannot  create  for  themselves,  by  reason  of  the 
peculiarity  of  their  trade  apparatus,  a  higher  right  to  limit  the 
operations  of  their  neighbors  than  belongs  to  ordinary  owners 
of  land  who  do  not  trade  with  telegraphic  cables.  If  the  ap- 
paratus of  such  concerns  requires  special  protection  against  the 
operations  of  their  neighbors,  that  must  be  found  in  legislation; 
the  remedy  at  present  invoked  is  an  appeal  to  a  common-law 
principle  which  applies  to  much  more  usual  and  less  special  con- 
ditions. A  man  cannot  increase  the  liabilities  of  his  neighbor 
by  applying  his  own  property  to  special  uses,  whether  for  busi- 
ness or  pleasure.  The  principle  of  Rylands  v.  Fletcher,  supra, 
which  subjects  to  a  high  liability  the  owner  who  uses  his  property 
for  purposes  other  than  those  which  are  natural,  would  become 
doubly  penal  if  it  implied  a  liability  created  and  measured  by 
the  non-natural  uses  of  his  neighbor's  property.  Nor  need  the 
law  be  regarded  as  showing  any  want  of  adaptability  to  modern 
circumstances  if  this  be  the  true  view,  for  the  liability  thus 
limited  is  of  insurance,  and  not  for  negligence,  and  all  the  rem- 
edies for  negligence  remain. 

While  agreeing  in  the  result  with  the  Supreme  Court  on  the 
common-law  branch  of  this  case,  their  Lordships  are  not  pre- 
pared to  accede  to  some  of  the  comments  made  on  Rylands  v. 
Fletcher. 

The  learned  judges  of  the  Supreme  Court  have  indicated  con- 
siderable reluctance  to  accept  the  doctrine  of  that  case,  and  seem 
to  regard  it  as  more  or  less  inconsistent  with  the  principles 
of  the  Roman  law,  upon  which  the  law  of  the  Colony  is  based. 
Their  Lordships  are  unable  to  find  adequate  grounds  for  this 
view,  and  it  was  not  maintained  at  the  bar.  It  is  not  [394] 
supported  by  the  texts  or  decisions  which  illustrate  the  full 
recognition  of  the  right  of  an  owner  freely  to  use  his  property 
for  natural  purposes,  even  although  loss  to  his  neighbour  may 
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result  Nor,  on  the  other  hand,  does  the  prominence  given  to 
culpa  in  Soman  law  preclude  the  reception  of  the  doctrine  now 
under  consideration  into  legal  systems  founded  on  the  civil  law. 
The  learned  judges,  and  also  Kekewich,  J.,  in  National  Tele- 
phone Co.  v.  Baker  [1893]  2  Ch.  186,  62  L.  J.  Ch.  N.  S.  699, 
3  Reports,  318,  68  L.  T.  N,  8.  283,  57  J.  P.  878,  seem  to  have 
been  inaccurately  informed  on  this  point;  for  as  matter  of  fact 
not  only  is  the  principle  of  Rylandu  v.  Fletcher,  supra,  fully  ac- 
cepted in  Scotland,  but  it  bad  formed  part  of  the  law  of  Scot- 
land before  ByUmds  v.  Fletcher  waa  decided,  and  Rylanda  v. 
Fletcher  has  been  treated  by  the  Scottish  courts  as  an  authorita- 
tive exposition  of  law  common  to  both  countries. 

So  far,  then,  as  the  respondents'  liability  is  governed  by  the 
common  law,  their  Lordships,  on  the  grounds  already  stated, 
do  not  consider  the  appellants'  claim  to  be  maintainable.  It 
remains  to  consider  the  liabilities  of  the  respondents  for  the 
escape  of  electricity  on  those  sections  of  their  line  which  have 
been  constructed  under  statutes. 

The  provisions  of  the  several  statutes  authorizing  the  several 
sections  are  identical;  and  §  4,  subs.  (d)r  of  act  22  of  1895 
has  been  taken  as  the  text  of  the  argument.  The  statutes  have, 
of  course,  direct  and  express  relation  to  electricity  as  the  mo- 
tive power.  The  company  under  those  statutes  have  right  to 
maintain  and  work  all  necessary  power  and  stations,  subject  to 
the  approval  and  in  accordance  with  any  resolution  or  standing 
order  of  the  council  of  the  city  of  Cape  Town,  "Provided  that 
.  .  .  the  company  specially  undertakes  that  in  the  event  of 
any  electric  leak  taking  place  and  damage  being  thereby  caused 
at  any  time  by  electrolysis  or  otherwise,  it  will  reimburse  and 
make  good  to  the  council  or  other  body  or  person  all  costs,  dam- 
ages, and  expenses  to  which  the  council  or  other  body  or  person 
may  be  put  by  reason  thereof ;  and  provided  further  that  nothing 
in  this  act  contained  shall  entitle  the  company  to  use  the  rails 
of  any  of  the  said  lines  of  tramway  as  a  part  of  its  system  of 
conductors  for  the  return  electrical  [396]  current  without  the 
consent  of  the  council  first  had  and  obtained."  The  consent  of 
the  council  to  the  use  of  the  rails  for  the  return  current  was  had 
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and  obtained  under  certain  conditions,  of  which  the  4th  is  as  fol- 
lows: 

"4.  If  at  any  time  and  at  any  place  a  test  be  made  by  con- 
necting a  galvanometer  or  other  current  indicator  to  the  insulated 
return  and  to  any  pipes  in  the  vicinity,  it  shall  always  be  pos- 
sible to  reverse  the  direction  of  any  current  indicated  by  inter- 
posing a  battery  of  three  Leclanche  cells,  connected  in  series 
if  the  direction  of  the  current  is  from  the  return  to  the  pipe, 
and  by  interposing  one  Leclanche  cell  if  the  direction  of  the  cur- 
rent is  from  the  pipe  to  the  return.  If  at  any  time  a  greater 
leakage  is  discovered  than  would  render  it  possible  for  the  cur- 
rent to  be  reversed  in  the  manner  above  indicated,  the  same 
shall  be  localized  and  removed  as  soon  as  practicable,  and  the 
running  of  the  cars  shall  be  stopped  unless  the  leak  is  so  localized 
and  removed  within  twenty-four  hours." 

The  first  question,  then,  is,  Was  it  a  leak,  either  in  the  sense 
of  the  statutory  undertaking  or  of  this  condition,  that  sent  out 
this  electricity  which  reached  the  cable  ?  For  if  so,  the  stipu- 
lated liability  has  been  incurred.  Their  Lordships  are  unable 
to  think  that  it  was.  The  language  of  both  the  statutory  under- 
taking and  of  the  condition  seems  to  point  to  some  defect  in 
apparatus  not  contemplated  as  a  condition  of  the  working  of  the 
system.  But  the  departure  of  the  electricity  from  the  rails  arose 
from  no  defect,  but  from  the  necessary  condition  of  things,  if 
the  tramcars  were  to  run  and  the  rails  to  be  used  as  a  return. 
The  evidence  shows  clearly  that,  if  uninsulated  (as  was  the  case 
here),  the  rails  of  necessity  conduct  home  to  the  central  station 
only  some  of  the  electricity,  the  rest  leaving  the  rails  and  going 
afield.  Giving  to  the  word  "leak"  whatever  expansion  may  be 
appropriate  to  its  extension  to  electricity,  their  Lordships  do  not 
consider  the  event  which  has  occurred  to  fall  within  the  under- 
taking and  condition.  The  escape  was,  on  the  contrary,  a  nat- 
ural incident  of  the  operations  legalized  under  the  statutes. 

The  argument  of  the  respondents  on  the  words  "or  other- 
wise," as  limited  by  the  preceding  word  "electrolysis,"  did  not 
[396]  command  their  Lordships'  assent ;  but  it  is  superseded  by 
the  other  grounds  of  judgment 

Their  Lordships  will  humbly  advise  his  Majesty  that  the  ap- 
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peal  ought  to  be  dismissed  and  the  judgment  of  the  Supreme 
Court  affirmed. 

The  appellants  will  pay  the  costs  of  the  appeal 

Solicitors  for  appellants :  Bircham  &  Co. 

Solicitors  for  respondents :  Ashursi,  Morris,  Crisp,  &  Co. 

Note. — Liability  of  user  of  electricity  for  interference  with  the 
business  or  injury  to  the  property  of  another  resulting  from 
induction  or  from  use  of  earth  as  a  return  electric  circuit. 

I.  Scope,  129. 
IT.  Bights  growing  ont  of  priority  of  user  or  occupation,  129. 

III.  Bights  growing  out  of  franchise  to  occupy  highway. 

a.  Out  of  priority  of  franchise,  130. 

b.  Out  of  provisions  of  franchise,  130. 

c.  Out  of  superior  claim  of  railway  to  use  of  streets,  131. 

d.  Extent  of  rights  based  on  such  claim,   132. 

IV.  Bights  growing  out  of  the  duty  to  exercise  one's  own  rights  in 

such  a  manner  as  not  to  interfere  with  those  of  another. 

a.  In  general,  132. 

b.  Where  employment  of  electricity  is  in  pursuance  of  au- 

thority conferred,  137. 
V.  Miscellaneous.  138. 

I.  Scope. 

This  note  comprehends  decisions  as  to  liability  for  injuries  hi' 
flicted  by  the  electrical  phenomena,  which  it  is  not  necessary 
to  describe  here,  of  induction,  conduction,  and  electrolysis.  In  con- 
sidering this  question  the  present  discussion  concerns  itself  with 
the  various  rights  upon  which,  on  the  one  baud,  liability  is  sought 
to  be  predicated,  and,  on  the  other  hand,  immunity  from  liability  is 
claimed.  These  are  (1)  rights  growing  out  of  prior  user  or  occu- 
pation, (8)  rights  based  upon  a  franchise  or  other  statutory  authori- 
sation, and  (3)  rights  grounded  upon  the  maxim,  Sic  utere  too  ut 
cdienum  non  Uedas. 

II.  nights  growing  out  of  priority  of  vaer  or  occupation. 

Neither  priority  of  grant  nor  priority  of  occupation  can  avail 
either  party.  Hudson  River  Teleph.  Co.  v.  Waten-liet  Tump.  £  R. 
Co.  (1892)  135  N.  T.  393,  17  TiKA  674,  31  Am.  St.  Bep.  838,  32 
N.  E.  148. 

Priority  of  operation  gives  no  superior  right.  Lake  Shore  &  M. 
B.  R.  Cu.  Vol.  II.— 9. 
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8.  R.  Co.  v.  Chicago,  L.  8.  &  8.  B.  B.  Co.  (1910)  —  Ind.  App.  — , 
92  X.  E.  989. 

An  exclusive  right  to  the  oee  of  the  earth  for  a  return  circuit  can- 
not spring  from  priority  in  its  exercise.  Cincinnati  Inclined  Plane 
R.  Co.  v.  City  £  Suburban  Teleg.  Asso.  (1891)  48  Ohio  St  390, 
12  L.B.A.  534,  29  Am.  St  Hep.  559,  27  N.  B.  890. 

III.  Bights  growing  out  of  franchise  to  occupy  highway, 

a.  Out  of  priority  of  franchise. 

With  regard  to  rights  growing  out  of  the  franchises  of  the  parties 
whose  uBe  of  electricity  brings  them  into  conflict,  it  may  likewise  be 
taken  as  settled  that  no  superior  right  springs  from  priority  of  grant. 

The  priority  of  the  franchise  of  a  telephone  company  gives  it  no 
superior  rights  in  the  streets  over  that  of  a  street  railway  company. 
Bell  Telepk.  Co.  v.  Montreal  Street  R.  Co.  (1897)  Rap.  Jud.  Quebec, 
6  B.  R.  223,  affirming  Rap.  Jud.  Quebec,  10  C.  S.  162. 

The  fact  that  a  telephone  company  acquired  and  entered  upon  the 
exercise  of  a  franchise  to  erect  and  maintain  its  telephone  poles  and 
wires  upon  the  streets  of  a  city  prior  to  the  operation  of  an  electric 
railway  thereon  will  not  give  the  telephone  company,  in  the  use  of 
the  streets,  a  right  paramount  to  the  easement  of  the  public  to  adopt 
and  use  the  best  and  most  approved  mode  of  travel  thereon;  and  if 
the  operation  of  the  street  railway  by  electricity  as  the  motive  power 
tends  to  disturb  the  working  of  the  telephone  system,  the  remedy  of 
the  telephone  will  be  to  readjust  its  methods  to  meet  the  condition 
created  by  the  introduction  of  the  electro-motive  power  of  the  street 
railway.  Cincinnati  Inclined  Plane  R.  Co.  v.  City  &  Suburban 
Teleg.  Asso.  (1891)  48  Ohio  St  390,  12  L.R.A.  534,  29  Am.  St. 
Rep.  559,  27  N.  E.  890. 

See  also  under  this  head,  Hudson  River  Teleph.  Co.  v.  Watervliet 
Turnp.  &  R.  Co.  under  II.  supra. 

b.  Out  of  provisions  of  franchise. 

The  grant  of  a  franchise  to  an  electric  company  does  not  imply 
any  exclusive  privilege  to  use  what  is  called  the  grounded  or  earth 
circuit.  (Hudson  Ewer  Teleph.  Co.  v.  Watervliet  Turnp.  &  R.  Co, 
[1890]  56  Hun,  67,  29  N.  Y.  S.  R.  694,  9  N".  T.  Supp.  177  [ap- 
peal dismissed  in  121  N.  Y.  397,  31  Am.  St  Rep.  838,  24  N.  E. 
832]) ;  nor  can  such  a  privilege  be  implied  from  the  terms  of  a  fran- 
chise authorizing  a  telephone  company  to  erect  poles,  wires,  and  other 
necessary  fixtures  (Cincinnati  Inclined  Plane  B.  Co.  v.  City  &  Su- 
burban Teleg.  Asso.  [1891]  48  Ohio  St.  390,  12  L.R.A.  534,  29 
Am.  St.  Rep.  559,  27  N.  E.  890) ;  or  from  an  ordinance  giving  a  tele- 
phone company  the  privilege  of  erecting  poles  on  the  public  Btreeta 
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and  alleys  of  the  city  {Etui  Tennessee  Teleph.  Co.  v.  Knoxville  Street 
ft.  Co.  [1890]  —  Tenn.  — ,  3  Am.  Elec.  Caa.  400.) 

c.  Out  of  superior  claim  of  raUvxiy  to  use  of  streets. 

Before  the  question  herein  under  discussion  had  arisen,  the  princi- 
ple had  been  established,  in  cases  involving  the  rights  of  telephone 
companies  as  to  the  location  of  their  poles  and  wires,  that,  the  pri- 
mary and  dominant  purpose  of  a  street  being  for  public  passage,  a 
franchise  granted  to  a  telephone  company  is,  in  the  absence  of  a  clear- 
ly expressed  intention  to  the  contrary,  impliedly  subject  to  the  con- 
dition that  it  shall  not  obstruct  or  interfere  with  the  use  of  the 
streets  for  purposes  of  transportation. 

Applying  this  principle  in  cases  where  the  workings  of  a  telephone 
system  have  been  interfered  with  by  the  use  of  electricity  to  operate 
a  street  railway,  the  courts  have  held  that  the  franchise  of  a  tele- 
phone company  to  occupy  the  street*  for  carrying  on  its  business  is 
presumptively  inferior  and  subservient  to  the  use  of  a  highway  by  an 
electric  railway  (Cincinnati  Inclined  Plane  R.  Co.  v.  City  &  Su- 
burban Teleg.  Asso.  [1891]  48  Ohio  St.  390, 18  L.R.A.  534,  29  Am. 
St  Eep.  559,  27  N".  E.  890 ;  Hudson  River  Teleph.  Co.  v.  Watervliet 
Tump.  &  R.  Go.  [1892]  135  M".  Y.  393,  17  L.R.A.  674,  31  Am.  St. 
Hep.  838,  32  N.  E.  148) ;  and  that  the  telephone  company  must  bear 
any  inconvenience  caused  by  its  non-negligent  operation  {Wisconsin 
Teleph.  Co.  v.  Bau  Claire  Street  R.  Co.  [1890]  —  Wis.  — ,  3  Am. 
Elec.  Cas.  383.) 

It  has  accordingly  been  held  that  a  telephone  company  whose  busi- 
ness is  interfered  with  by  the  operation  of  a  street  railway  by  electrici- 
ty is  not  thereby  deprived  of  any  property  right,  where  its  franchise 
is  expressly  or  impliedly  subject  to  the  condition  that  maintenance 
of  its  lines  of  communication  shall  not  prevent  the  adoption  by  the 
public  of  any  safe,  convenient,  and  expeditious  mode  of  transit. 
Hudson  River  Teleph.  Co.  v.  Watervliet  Tump.  &  R.  Co.  supra. 

A  telephone  company  making  use  of  wires  grounded  on  its  own 
premises  or  on  the  premises  of  its  subscribers  is  not  entitled  to  im- 
munity from  interference  with  such  use  as  against  an  electric  railway, 
where  its  franchise  is  subject  to  the  condition  that  it  shall  not  in- 
commode the  use  of  the  streets  by  the  public,  since  such  use  is  a 
part  of  its  system  of  telephonic  communication.  "It  is  one  indivisi- 
ble franchise,  and  in  its  entirety  subservient  to  the  lawful  uses  which 
may  be  made  of  these  thoroughfares  for  public  travel."  Ibid.  But 
see  Cumberland  Teleg.  &  Teleph.  Co.  v.  United  Electric  R.  Co. 
(1894)  93  Tenn.  492,  27  L.E.A.  236,  29  S.  W.  104,  in  which  a  tele- 
phone company  was  held  entitled  to  recover  damages  resulting  from 
interference  occasioned  by  conduction. 
Where  the  right  of  a  telephone  company  to  use  a  highway  i»  sub- 
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ject  to  the  condition  that  it  shall  not  incommode  the  public  use  there- 
of, it  may  be  doubted  if  the  telephone  company  can  claim  a  right  to 
its  use  as  against  an  electric  railway  company  on  the  ground  that 
interference  with  the  workings  of  its  system  is  unavoidable.  Cen- 
tral Pennsylvania  Teleph.  &  Supply  Co.  v.  Wilkes  Barre  &  W.  3. 
R.  Co.  (1892)  11  Pa.  Co.  Ct  417. 

In  Cumberland  Teleg.  &  Teleph.  Co.  v.  United  Electric  R.  Co. 
supra,  it  was  held  that  a  telephone  company  could  not  recover  for  loss 
sustained  from  induction  on  account  of  parallel  wires  of  an  electric 
railway  company,  not  imputable  to  any  fault  or  negligence  of  such 
company,  where  a  provision  of  the  statute  authorizing  the  construc- 
tion of  the  telephone  line  prohibited  its  obstructing  the  ordinary  use 
of  the  street. 

In  Bell  Teleph.  Co.  v.  Montreal  Street  R.  Co.  (1897)  Bap.  Jud. 
Quebec,  6  B.  B.  223,  affirming  Bap.  Jud.  Quebec,  10  C.  S.  162,  it 
was  held  that  a  telephone  company  could  not  recover  from  a  street 
railway  company  authorized  to  operate  its  cars  by  the  single  trolley 
system  the  cost  of  converting  its  earth  circuit  system  into  a  common 
return  system,  its  rights  in  the  streets  being  subordinate  to  the  use 
of  the  streets  for  the  purposes  of  public  passage.  But  see  Cum- 
berland Teleg.  &  Teleph.  Co.  v.  United  Electric  R.  Co.,  supra. 

<L  Extent  of  rights  baaed  on  such  claim. 

In  Hudson  River  Teleph.  Co.  v.  Watervltet  Tump.  £  R.  Co. 
(1892)  135  S.  Y.  393,  17  L.B.A.  674,  31  Am.  St.  Bep.  838,  32  H". 
E.  148,  it  is  said  that  where  a  telephone  and  electric  railway  company 
held  their  franchises  upon  an  equal  footing,  it  may  be  a  grave 
question  whether  a  permanent  interference  with  the  operation  of  the 
lines  of  the  telephone  company  would  not  constitute  a  servitude  upon 
its  property,  which  cannot  be  imposed  without  compensation. 

And  in  Cumberland  Teleg.  &  Teleph.  Co.  v.  United  Electric  R. 
Co.  (1894)  93  Tenn.  492,  27  L.RA.  236, 29  S.  W.  104,  it  is  held  that 
the  injury  caused  by  conduction  is  not  Bach  a  necessary  incident  to 
the  ordinary  use  of  the  streets  as  to  have  been  contemplated  and  com- 
pensated for  in  the  original  taking  for  street  uses. 

As  to  extent  of  righto  growing  out  of  statutory  authority  to  employ 
electricity  as  a  motive  power,  see  IV,  b,  infra. 

IT.  Bight*  growing  out  of  the  duty  to  exercise  one'm  own  rights  to 
i*  am  not  to  interfere  with  tfcoae  of  another. 


While,  aa  the  following  decisions  show,  a  user  of  electricity  is 
bound  not  to  employ  it  in  such  a  manner  as  to  inflict  unnecessary 
injury  upon  the  business  or  property  of  others,  and  may  be  liable 
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for  the  consequences  of  its  escape  into  the  earth  beyond  his  control, 
the  basis  and  extent  of  such  liability  is  not,  in  the  United  States 
at  least,  as  yet  very  clearly  defined.  The  doctrine  of  Rylanda  v. 
Fletcher  to  which  the  English  decisions  upon  the  question  under  dis- 
cussion advert,  has  been  either  rejected  by  the  courts  of  this  country 
or  adopted  by  them  only  with  considerable  qualification,  liability  be- 
ing generally  held  to  exist  only  where  the  injury  results  from 
nuisance  or  negligence,  or  is  a  probable  consequence  of  the  doing  of 
the  act  complained  of.  Eastern  &  S.  A.  Teleg.  Co.  v.  Caps  Town 
Tramways  Cob.  is  noteworthy  as  limiting  the  application  of  the 
doctrine  of  Bylonda  v.  Fletcher  to  cases  where  the  interference  is  with 
the  ordinary  enjoyment  of  property  and  not  a  non-natural  user. 

As  above  stated,  it  is  the  duty  of  the  user  of  electricity  to  employ 
it  in  such  a  manner  as  not  to  inflict  unnecessary  injury. 

Thus,  an  electric  light  company  will  be  enjoined  from  unnecessarily 
stringing  its  wires  in  such  close  proximity  to  those  of  a  telephone 
company  as  to  impair  the  efficiency  of  the  service.  Pane  Electric 
Light  &  R.  Co.  v.  Southwestern  Teleg.  &  Teleph.  Co.  (1894)  — 
Tex.  Civ.  App.  — ,  27  S.  W.  902 ;  Bell  Teleph.  Co.  v.  Belleville  Elec- 
tric Light  Co.  (1886)  12  Ont  Hep.  571. 

And  a  municipality  may  enjoin  an  electric  street  railway  from 
negligently  operating  its  system  in  such  manner  as  to  allow  electricity 
to  escape  into  the  ground  and  come  in  contact  with  and  injure  water 
pipes  of  the  municipality.  Dayton  v.  City  R.  Co.  (1904)  26  Ohio 
C.  C.  736. 

The  fact  that  other  railway  companies  operated  in  the  city  by  the 
same  system  are  in  part  responsible  for  the  injury  to  the  city's  water 
pipes  by  electrolysis  constitutes  no  defense  in  an  action  for  a  manda- 
tory injunction  to  compel  the  adoption  of  proper  means  to  prevent 
such  injury.     Ibid. 

Although  the  court  has  no  power  to  prescribe  by  injunction  the 
use  of  any  particular  system  of  circuit  or  negative  return,  it  will 
enjoin  a  street  railway  company  from  injuring  the  pipes  of  a  water 
company  by  electrolysis,  where  it  appears  that  means  other  than  those 
employed  are  more  effectual  to  prevent  such  an  injury.  Peoria 
Waterworke  Co.  v.  Peoria  B.  Co.  (1910)  181  Fed.  990. 

In  a  number  of  cases,  in  which,  however,  the  question  before  the 
courts  was  such  as  to  preclude  the  necessity  of  any  exact  definition 
of  such  duty,  the  courts  have  in  a  general  way  adverted  to  the  duty 
of  the  user  of  electricity  to  see  that  it  does  not  escape  from  his  con- 
trol to  the  injury  of  another. 

Thus  in  National  Teleph.  Co.  v.  Baker,  [1893]  2  Ch.  186,  62  L.  J. 
Ch.  N.  S.  699,  3  Beports,  318,  68  L.  T.  N.  S.  283,  57  J.  P.  373,  it 
was  said  that  the  principle  of  Fletcher  v.  Rylands  that  if  the  owner 
of  land  uses  it  for  any  purpose  which  from  its  character  may  be 
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called  an  extraordinary  user,  he  does  so  at  his  peril,  and  is  liable  for 
sensible  damage  resulting  to  his  neighbor's  land,  or  if  the  tatter's 
legitimate  enjoyment  of  his  land  is  thereby  materially  curtailed,  is 
applicable  where  one  creating  on  his  land  an  electric  current  for  his 
own  purposes  permits  it  to  escape  into  the  earth,  beyond  his  control. 

So,  also,  in  Rocky  Mountain  Bell  Teleph.  Co.  v.  Salt  Lake  City 
R.  Co.  (1889)  —  Utah,  — ,  3  Am.  Elec.  Cas.  350,  it  is  said  that  when 
a  person  accumulates  and  gets  possession  of  a  quantity  of  electricity 
and  attempts  to  use  it,  he  must  take  care  of  it  and  see  that  it  does 
not  do  any  damage  to  persons  or  property. 

And  in  Hudson  River  Teleph,  Co.  v.  Watervliet  Tump.  &  R.  Co. 
(1892)  135  N.  T.  393, 17  L.B.A.  674, 31  Am.  St  Sep.  838,  32  N".  E. 
148,  it  was  intimated,  although  the  record  did  not  require  a  decision 
of  the  question,  that  the  user  of  electricity  who  accumulates  it  in  large 
and  turbulent  quantities,  and  then  allows  it  to  escape  upon  the 
premises  of  another  with  such  force  and  to  such  an  extent  as  to  break 
up  his  business  or  impair  the  value  of  his  property,  might  be  held 
responsible  for  the  resulting  injury. 

In  National  Teleph.  Co.  v.  Baker,  supra,  it  is  said  that  the  fact 
that  a  telephone  company  may,  by  an  alteration  of  its  system,  pre- 
vent a  disturbance  in  the  operation  of  its  lines  occasioned  by  the  es- 
cape of  currents  from  the  rails  of  a  street  railway  company,  will 
not  relieve  the  latter  from  liability,  Kekewich,  J.,  saying:  "The 
man  who  complains  of  his  land  being  thrown  out  of  cultivation  by 
the  incursion  of  water  escaping  from  his  neighbor's  reservoir,  must 
not  be  told  that  he  has  no  right  of  action  because  if  he  had  interposed 
a  wall,  or  otherwise  taken  care  to  protect  himself,  the  water  would 
not  have  reached  his  land.  He  is  using  his  land  in  a  natural  way, 
and  is  not  bound  to  take  extraordinary  precautions,  and  is  entitled  to 
rely  on  his  neighbor  also  using  his  land  in  a  natural  way,  or,  if  he 
uses  it  otherwise,  taking  extraordinary  precautions  to  prevent  damage 
to  others  therefrom.  There  is,  no  doubt,  a  body  of  evidence  to  show 
that  a  system  different  from  that  adopted  by  the  plaintiffs  has  been 
adopted  elsewhere  with  advantage,  and  may,  possibly,  prove  to  he 
the  most  convenient  though  more  expensive  for  them;  but  the  evi- 
dence also  proves  that  their  present  system  has  been  largely  adopted, 
and  is  received  with  favor  by  many  competent  to  form  an  opinion. 
It  also  has  the  merits  of  economy.  They  are  carrying  on  their  own 
business  lawfully  and  in  the  mode  which  they  deem  best,  and  I  can- 
not oblige  them  to  change  their  system,  because  they  might  thereby, 
possibly,  enable  the  defendants  to  conduct  their  business  without 
the  mischievous  consequences  now  ensuing.  True  it  is,  that  the 
analogy  introduced  above  fails  to  this  extent,  that  the  plaintiffs  are 
using  the  land  for  an  extraordinary  purpose;  but  admittedly  it  is  a 
lawful  purpose,  and,  though  under  an  obligation  to  obviate  mischief 
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from  their  own  operations  to  their  neighbors,  they  are  under  none, 
in  my  judgment,  to  protect  themselves  from  the  defendants  or  others. 
The  outflow  from  one  reservoir  might  easily  destroy  another;  but  so 
far  as  I  am  aware,  there  is  no  principle  or  authority  in  English  law 
for  rejecting  a  claim  for  damage  by  the  owner  of  the  latter  on  the 
ground  that  his  user,  as  well  as  that  of  the  neighboring  owner,  is 
extraordinary."  But  this  view  must  be  considered  as  greatly  modi- 
fied if  not  wholly  superseded,  by  the  decision  in  Eastern  &  S.  A. 
Teleq,  Co.  v.  Cape  Town  Trakwatb  Cos. 

With  regard  to  the  specific  question  of  liability  for  interference 
with  the  operation  of  another's  earth  circuit  in  consequence  of  the 
escape  of  electric  currents  into  the  earth,  the  decisions  are  conflict- 
ing.  In  the  Canadian  case  which  follows,  the  court  took  the  view 
that  the  telephone  company,  in  grounding  its  wires,  put  itself  in 
the  position  of  one  consenting  to  the  injury;  while  upon  the  other 
hand  in  a  Tennessee  case  the  railway  company  was  regarded  as  inter- 
fering with  a  legitimate  use  of  private  property.  Eastern  &  S.  A. 
Teleq.  Co.  v.  Caps  Town  Tramways  Cos.  is  of  especial  interest  in 
this  connection  from  the  fact  that  the  interference  of  the  disturbing 
current  was  not  with  a  ground  circuit  through  the  property  of  others, 
but  with  the  plaintiff's  use  of  the  sheathing  of  its  own  cable. 

In  Bell  Teleph.  Co.  v.  Montreal  Street  B.  Co.  (1897)  Rap.  Jnd. 
Quebec,  6  B.  B.  223,  affirming  Bap.  Jnd.  Quebec,  10  C.  S.  162,  it 
was  contended  that  currents  escaping  from  the  rails  of  a  street  rail- 
way having  invaded  the  private  property  of  the  telephone  company 
and  its  subscribers  and  there  caused  disturbance,  it  was  entitled  to  re- 
cover the  cost  of  converting  its  earth  circuit  into  a  common  return 
system  upon  the  principle  that  one  cannot  put  his  property  to  a  use 
which  will  inflict  injury  upon  his  neighbor.  Replying  to  this  con- 
tention the  court  said :  "This  proposition  is  true,  but  must  be  ad- 
mitted that  the  inconvenience  of  which  the  appellant  makes  proof 
came  from  the  use  which  it  makes  of  the  earth  for  its  return  current ; 
that  it  attaches  its  wires  to  water  and  gas  pipes,  by  consequence  of 
which  it  also  leaves  its  own  premises  and  goes,  so  to  speak,  to  hunt 
for  the  electricity  of  the  railway  in  the  street,  or  at  least  makes  it 
easy  for  it,  or  furnishes  the  means  for  it,  to  manifest  itself  in  its 
telephones.  Without  an  earth  circuit  there  would  be  no  noise  in  the 
telephones.  The  appellant  is  then  one  of  the  causers  of  the  damage 
of  which  it  complains.  It  is  from  the  extraordinary  usage  which  it 
makes  of  the  streets  and  of  the  property  of  another  that  harm  comes 
to  it.  These  remarks  are  applicable  both  to  its  offices  and  to  tele- 
phones at  the  houses  of  its  subscribers.  That  which  the  law  declares 
inviolable  is  the  exclusive  enjoyment  of  the  property,  not  that  com- 
bined with  an  extraordinary  use  of  the  street  and  the  use  of  the  earth 
across  the  property  of  another." 

In  the  same  case  it  was  also  suggested  that  a  difficulty  in  the  way  of 
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recovering  the  cost  of  the  conversion  of  an  earth  circuit  telephone 
system  into  a  common  return  system  might  be  found  in  the  fact  that 
a  part  of  the  difficulty  necessitating  auch  conversion  wax  occasioned 
by  other  causes,  such  as  the  electric  lighting,  telegraph,  and  fire- 
alarm  systems. 

But  in  Cumberland  Teleg.  <£  Teleph.  Co.  v.  United  Electric  B. 
Co.  (1894)  93  Tenn.  492,  27  L.B.A.  236,  29  S.  B.  104,  the  duty  of  a 
street  railway  company  to  conduct  its  business  in  such  a  manner  as 
to  interfere  as  little  as  possible  with  the  rights  of  others  waa  held  to 
render  it  liable  for  the  cost  of  return  wires  for  a  telephone  line  as  a 
substitute  for  the  ground  circuit  theretofore  employed,  where  such 
change  was  rendered  necessary  by  conduction  resulting  from  the  oper- 
ation of  the  street  railway  which  charged  the  earth  for  half  a  mile 
on  each  side  with  powerful  currents  of  electricity,  which  ascended 
the  ground  wires  of  the  telephone  company  upon  its  private  prop- 
erty and  that  of  its  subscribers.  The  court,  replying  to  the  contention 
that  the  telephone  company  in  using  the  earth  as  its  return  circuit 
appropriated  and  used  properties  intervening  between  its  exchange 
and  its  subscribers'  stations  without  any  right  thereto,  said: 

"The  plaintiffs  use  of  electricity  causes  no  disturbance  electrically 
upon  these  intervening  properties  or  elsewhere,  and  affords  no  indu- 
cing cause,  there  or  elsewhere,  for  the  invasion  of  its  property  by  de- 
fendant's artificial  electrical  currents.  The  plaintiff  uses  the  inter- 
vening or  other  outside  properties  for  electrical  purposes  in  no  other 
sense  than  it  uses  abutting  lands,  as  part  of  the  framework  of  the 
earth,  to  support  its  own,  or  uses  the  channel  of  the  stream  upon  ad- 
joining lands  that  conveys  the  water  by  natural  flow  to  its  own,  or 
uses  the  law  of  gravitation  that  causes  the  water  to  flow  towards  its 
land  instead  of  in  an  opposite  direction.  The  plaintiff  does  not  assert 
the  right  to  an  injurious  use  of  electricity,  even  upon  its  own  prem- 
ises. The  doctrine  that  reason  sanctions  and  justice  approves,  as  it 
appears  to  us,  is  that  the  lawful,  harmless,  and  accustomed  use  upon 
one's  land  alike  of  water,  air,  or  electricity,  cannot  be  lawfully  ob- 
structed or  impaired  by  the  injurious  act  of  another,  attended  with 
such  disturbance  of  natural  and  existing  conditions  and  consequent 
loss  as  that  caused  by  conduction  in  this  case,  especially  when  the 
party  performing  the  injurious  act  had  the  power  to  obviate  and 
remedy  the  injury  or  lose  without  greater  sacrifice,  comparatively, 
than  is  required  of  defendant  in  this  case  to  remedy  conduction.  It 
is  not  material  that  the  injurious  act  is  done  upon  the  premises  of 
one  other  than  the  injured  party,  as  if  the  channel  of  a  stream  is  cut 
upon  adjoining  lands,  and  the  water  diverted,  or  the  waters  on  them 
arrested  in  their  regular  flow,  and  then  turned  loose  in  flooding  quan- 
tities.'* 

See  also  in  connection  with  the  preceding  cases  Hudson  River 
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Tdeph.  Co.  t.  Watervliet  Turnp.  &  B.  Co.  (1892)  135  Iff.  Y.  393, 
17  L.E.A.  674,  31  Am.  St  Sep.  838,  32  N.  E.  148,  more  fully  Bet  out 
under  III.  c,  supra,  in  which  the  telephone  company's  use  of  the  earth 
for  a  return  circuit  was  held  to  be  such  an  indivisible  part  of  its 
system  as  to  be  subject  to  the  game  burdens  incident  to  its  right  in 
the  streets. 

ft.  Whmrti   empUrymtmt   of   eleetricOy   U   M   pursuance    of   authority 

The  following  decisions  appear  to  warrant  the  general  statement 
that  statutory  authority  will  protect  the  user  of  electric  power  from 
liability  for  the  consequences  of  induction,  conduction,  or  electro- 
lysis, in  the  absence  of  negligence  or  wanton  or  unnecessary  disregard 
of  the  rights  of  others;  and  that  while  it  is  the  duty  of  such  user  to 
employ  the  system  generally  accepted  as  being  the  best  practicable, 
he  is  not  bound  to  experiment  with  recent  inventions  for  the  purpose 
of  lessening  interference  with  the  business  of  others. 

An  electric  railway  company  is  protected  from  liability  for  caus- 
ing disturbance  in  the  lines  of  a  telephone  company,  by  the  fact  that 
its  employment  of  electrical  power  is  in  pursuance  of  statutory  au- 
thority, where  its  system  is  at  least  as  good  as  any  other  yet  dis- 
covered. National  Tdeph.  Co.  v.  Baker,  [1893],  2  Ch.  186,  62  L. 
J.  Ch.  N.  S.  699,  3  Reports,  318, 68  L.  T.  N.  S.  283,  87  J.  P.  373. 

An  electric  railway  cannot  be  held  liable  for  interference  with  the 
business  of  a  telephone  company,  where  its  adoption  of  electricity  is 
in  the  lawful  exercise  of  ita  franchise,  and  no  negligence  or  wanton  or 
unnecessary  disregard  of  the  rights  of  the  telephone  company  is 
shown.  Cumberland  Tdeph.  &  Teleg.  Co.  v.  United  Electric  R.  Co. 
(1890)  12  L.B.A.  544,  42  Fed.  273. 

While  legislative  authorization  to  operate  an  electric  railway  does 
not  extend  to  deprive,  without  redress,  an  adjoining  owner  of  the 
legitimate  uses  and  rights  in  his  property,  it  will  protect  an  electric 
railway  company  in  the  use  of  an  electrical  system  which  is  the  best 
devised  up  to  that  time,  and  which  is  carefully  and  skillfully  em- 
ployed, notwithstanding  such  use,  by  inducing  a  current  in  the  tele- 
graph wires  of  a  railroad  whose  right  of  way  adjoins  that  of  the 
electric  railway,  interferes  with  the  use  of  the  railroad's  telegraph  and 
signal  system.  Lake  Shore  <£  M.  8.  R-  Co.  v.  Chicago,  L.  8.  <£  8. 
S.  B.  Co.  (1910)  —  Ind.  App.  — ,  92  N.  K  989. 

An  electric  railway  company  having  under  its  franchise  from  the 
city  the  right  to  equip  with  the  single  trolley  cannot  be  held  liable  to 
the  city  for  electrolysis  of  its  water  pipes  by  currents  escaping  from 
the  rails,  in  the  absence  of  actual  negligence.  Dayton  v.  City  B.  Co. 
(1904)  26  Ohio  C.  C.  736. 

One  may  not  be  held  liable  for  damages  resulting  in  consequence  of 
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his  employment  of  electricity  under  a  statutory  power  because  he  has 
not  adopted  the  last  invention  of  scientific  discovery.  National 
Teleph.  Go.  v.  Baker,  supra. 

While  the  liability  of  a  person  making  lawful  use  of  bis  own  prop- 
erty, or  of  a  public  franchise,  in  such  a  manner  as  to  occasion  injury 
to  another,  will  depend  upon  the  fact  whether  he  has  made  use  of 
the  means  which  in  the  progress  of  science  and  improvement  have 
been  shown  by  experience  to  be  the  best,  he  is  not  bound  to  experi- 
ment with  recent  inventions  not  generally  known,  or  to  adopt  ex- 
pensive devices,  when  it  lies  in  the  power  of  the  person  injured  to 
make  use  himself  of  an  effective  and  inexpensive  method  of  preven- 
tion. Cumberland  Teleph.  &  Teleg.  Co.  v.  United  Electric  R.  Co. 
tupra. 

The  principle  that  "one  who,  for  hie  own  purpose,  brings  upon  bis 
land,  and  conducts  and  keeps  thereon,  a  thing  likely  to  do  mischief 
if  it  escapes,  is  prima  facie  answerable  for  all  the  damage  which  is  the 
natural  consequence  of  its  escape,"  does  not  impose  upon  a  company 
operating  an  electric  railway  which,  having  been  authorized  by  stat- 
ute, cannot  be  considered  a  nuisance  per  se,  and  which  carefully  and 
skillfully  employs  a  system  which  is  the  beet  devised  up  to  that  time, 
any  duly  to  adopt  such  appliances  as  will  neutralize  an  induced  cur- 
rent in  the  telegraph  and  signal  lines  of  an  adjoining  railroad, 
Lake  Shore  &  U.  S.  R.  Co.  v.  Chicago,  L.  8.  &  8.  B.  B.  Co.  supra. 

V.  MUtoellaneoua. 

Although  this  note  intends  to  deal  exhaustively  only  with  the  sub- 
stantive question  of  the  rights  and  duties  of  users  of  electricity  in 
the  respects  indicated  in  its  title,  the  following  decisions  dealing  with 
the  right  to  injunctive  relief  are  subjoined  as  being  possibly  of  in- 
terest in  this  connection : 

Where  both  a  telephone  company  and  an  electric  railway  company 
have  an  equal  right  to  use  the  streets  of  a  city,  something  more  than 
incidental  damage  most  be  proved — something  in  the  nature  of  an 
abuse  of  the  franchise — to  entitle  the  party  injured  to  an  injunction. 
Birmingham  Traction  Co.  v.  Southern  Bell  Teleph.  &  Teleg.  Co. 
(1898)  119  Ala.  144,  24  So.  731. 

In  Cumberland  Teleph.  &  Teleg.  Co.  v.  United  Electric  R.  Co. 
(1890)  12  L.R.A.  544,  42  Fed.  273,  the  court,  although  expressly 
stating  that  they  did  not  desire  to  dispose  of  the  case  upon  that 
ground,  said  that  where  it  appears  that  a  telephone  company  may, 
by  the  adoption  of  a  system  which  will  obviate  the  necessity  of  a 
ground  return,  overcome  the  interference  with  the  operation  of  its 
lines  due  to  escape  of  electricity  from  the  rails  of  an  electric  railway, 
a  court  may  well  hesitate  to  resort  to  the  harsh  remedy  of  an  in- 


w  Google 


ANNOTATION.  133 

junction,  but  may  leave  the  parties  to  their  remedy  by  action  for  dam- 
age* 

An  injunction  will  not  issue  against  the  use  of  electricity  by  a  street 
railway  company,  where  the  proof  does  not  clearly  show  that  injury 
to  the  complainant  cannot  be  avoided  by  the  adoption  on  its  part  of 
any  practicable  means.  Central  Pennsylvania  Teleph.  &  Supply  Co. 
t.  Wilkes  Bant  &  W.  S.  R.  Co.  (1892)  11  Pa.  Co.  Ct  417. 

The  use  of  electricity  by  a  street  railway  company  will  not  be 
denied  at  the  instance  of  a  telephone  company  where  the  latter  com- 
pany can  be  protected  or  can  protect  itself  against  the  injurious  effects 
of  sneh  use  (Hudson  River  Teleph.  Co.  v.  Waiervliet  Turnp.  &  R. 
Co.  [1890]  56  Hun,  67,  29  N.  Y.  S.  E.  694,  9  N.  Y.  Supp.  177, 
[appeal  dismissed  in  121  N.  Y.  397,  31  Am.  St  Rep.  838,  24  N.  E. 
832] ;  Central  Union  Teleph.  Co.  v.  Sprague  Electric  R.  &  Motor 
Co,  [1889]  —  Ohio  — ,  2  Am.  Elec.  Cas.  307) ;  since  it  has  in  such 
case  an  adequate  remedy  at  law  (Wisconsin  Teleph  Co.  v.  Eau  Claire 
Street  R.  Co.  [1890]  —  WiB.  — ,  3  Am.  Elec.  Cas.  383). 

In  Rocky  Mountain  Bell  Teleph.  Co.  v.  Salt  Lake  City  R.  Co. 
(1889)  —  Utah,  — ,  3  Am.  Elec  Cas.  350,  the  application  of  a  tele- 
phone company  for  an  injunction  to  restrain  an  electric  light  com- 
pany from  erecting  overhead  wires  so  as  to  interfere  with  the  oper- 
ation of  its  system  was  denied  upon  the  ground  of  the  insufficiency 
of  proof  of  irreparable  injury. 

Interference  with  a  telephone  by  induction  resulting  from  the 
proximity  of  wires  in  the  street  gives  a  subscriber  no  right  to  enjoin 
the  use  of  the  street  by  an  electric  railway.  Simmons  v.  Toledo 
(1894)  8  Ohio  C.  C.  535,  4  Ohio  C.  D.  69. 

E.  S.  0. 
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SULLIVAN  v.  CREED. 

[1004]  2  L  R.  317. 

aTegiigemee  —  Dangerous  article  —  Loaded  gun  left  fry  defendant  an 
Ms  own  land  —  Intervening  act  of  third  party — Froxunate  cause 
oftnfmrg. 

Defendant  left  a  gun  loaded  Hid  at  full  cock  standing  inside  a  fence 
on  his  lands,  betide  %  gap  from  which  s,  private  path  led  over  defendant's 
lands  from  the  public  road  to  his  house.  The  defendant's  son,  aged  be- 
tween fifteen  and  sixteen,  coming  from  the  road  through  the  gap  on  his 
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way  home,  found  the  gun.  He  went  back  with  it  to  the  public  road, 
and  not  knowing  that  it  was  loaded,  pointed  it,  in  play,  at  the  plaintiff, 
who  mi  on  the  road.  The  gun  went  off,  and  the  plaintiff  waa  injured: — 
Btld,  by  the  King's  Bench  Division  (Panes,  C.  B„  and  Gibson,  J., 
Boyd,  J.,  dissenting)  and  by  the  Court  of  Appeal  that  the  defendant  was 
liable  in  respect  of  the  injury. 

(November  20,  1003.) 

In  the  King's  Bench  Division,  before  Palles,  C.B.,  and  Gib- 
son and  Boyd,  J  J. 

This  was  an  application  on  behalf  of  the  plaintiff  to  set  aside 
a  verdict  and  judgment  entered  for  the  defendant,  and  to  enter 
judgment  for  the  plaintiff  for  501.  damages,  or  for  a  new  trial. 

The  action  was  brought  by  the  plaintiff,  a  boy  of  sixteen  years 
of  age,  by  his  next  friend,  for  the  recovery  of  damages  against 
the  defendant  for  negligence. 

The  action  was  tried  before  Kenny,  J,,  and  a  common  jury  of 
the  city  of  Cork,  at  the  Spring  Assizes  1903,  when  tie  following 
facts  were  proved :  On  the  10th  August,  1902,  the  plaintiff  was 
returning  home  from  Mass  by  a  public  road  which  passed  the 
defendant's  lands.  On  his  way  he  met  Daniel  Creed,  a  son  of 
the  defendant,  aged  between  fifteen  and  sixteen,  and  two  other 
boys.  Daniel  Creed  left  them  at  a  gap  leading  to  the  defendant's 
house.  This  gap  consisted  of  two  pieces  of  deal,  with  a  narrow 
passage  between,  level  with  the  road,  and  from  the  gap  a  pri- 
vate path  led  to  defendant's  house,  forming  a  short  cut  to  it 
The  plaintiff  and  the  two  other  boys  continued  along  the  high 
road,  and  had  gone  [318]  about  25  yards  when  the  plaintiff 
heard  Daniel  Creed,  who  had  come  bach  to  the  high  road,  cry 
"Hi,  lade."  The  plaintiff  looked  round,  and  saw  a  gun  in 
Daniel  Creed's  hands  pointed  towards  him.  The  gun  went  off, 
and  the  plaintiff  was  hit  in  the  eye,  and  in  consequence  lost  the 
eye.  The  plaintiff  stated  in  his  evidence  that  he  heard  the  de- 
fendant say  that  in  the  morning  he  went  out  to  shoot  rabbits, 
but  got  none,  and  that  he  met  a  couple  of  neighbors  and  walked 
along  the  road  with  them,  and  then  went  to  a  cottage  and  read 
a  paper,  and  before  going  left  his  gun.  The  plaintiff's  mother 
stated  she  heard  the  defendant  say  that  he  went  and  took  his 
gun;  that  he  loaded  it,  and  that  it  was  near  the  road;  that  he 
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put  tbe  giro  inside  the  stile  out  of  hie  hand,  and  that  it  was  on 
full  cock ;  that  he  went  along  with  two  men  to  show  them  a  field 
of  "spuds,"  and  then  went  to  a  cottage  and  remained  there, 
reading  newspapers,  till  the  people  were  coming  back  from 
Mass,  and  that  after  coming  out  he  heard  the  shot  of  a  gun- 
Daniel  Creed,  the  defendant's  son,  was  called  as  a  witness  for 
the  plaintiff,  and  stated:  "I  saw  the  gun.  It  was  up  against 
the  ditch  near  the  gap.  I  saw  it  the  moment  I  went  in  through 
the  gap.  I  was  fiddling  with  the  gun ;  I  did  not  know  it  was 
loaded;  I  was  playing  with  it." 

The  defendant  called  no  evidence,  and  asked  for  a  direction 
on  the  following  grounds:  1.  That  the  injuries  arose  from  the 
wilful  act  of  a  third  party  of  upwards  of  fourteen  years  of  age, 
and  that  there  was  no  legal  liability  on  the  defendant  for  the 
act  of  such  a  party.  2.  That  there  was  no  legal  duty  on  the 
part  of  the  defendant  towards  the  general  public  to  guard 
against  the  boy  obtaining  possession  of  the  gun.  3.  That  the 
injuries  were  not  the  reasonable  and  natural  result  of  any  fail- 
ure of  duty  by  the  defendant. 

It  was  admitted  on  both  sides  at  the  trial  that  the  question 
was  one  of  law,  and  that  it  was  desirable  to  take  the  opinion  of 
the  jury  on  the  question  of  damages.  The  only  question  left  to 
the  jury  was,  To  what  damages  was  the  plaintiff  entitled,  assum- 
ing that  he  was  entitled  in  point  of  law  to  succeed  f  They 
found  SOI.,  and  then  by  direction  of  Kenny,  J.,  the  jury  found 
a  verdict  for  the  defendant,  and  the  learned  Judge  gave  judg- 
ment for  the  defendant  It  was  agreed  that  the  court  should  be 
at  liberty  to  draw  [319]  all  proper  inferences  of  fact,  and  that 
if  the  verdict  was  changed  the  damages  were  to  be  501. 

Redmond  Barry,  K.C.  and  Carrigan,  for  the  plaintiff. 

Matthew  J.  Bourke,  K.C.  and  A.  M.  Sullivan,  for  the  de- 
fendant. 

[The  arguments  of  counsel  proceeded  on  similar  lines  to  those 
in  the  Court  of  Appeal,  which  will  be  found  fully  reported, 
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Boyd,  J. :  The  facta  is  this  case  are  not  in  dispute,  and  are 
few  and  simple,  but  they  raise  a  novel  and  important  question 
of  law. 

It  appears  from  the  evidence  that  on  Sunday,  10th  of  August 
last,  the  defendant,  who  ia  a  small  farmer  in  the  county  of 
Cork,  took  out  his  gun  for  the  purpose  of  shooting  rabbits,  and 
having  charged  it,  he  went  out  with  it  and  put  it  on  full  cock. 
He  found  no  rabbits  and  did  not  discharge  the  gun.  He  left 
the  gun,  loaded  and  cocked,  standing  against  a  fence  on  his 
lands,  and  beside  a  stile  through  the  fence,  which  stile  admits 
to  a  private  and  short  pass  to  his  house  from  the  public  road. 
Two  men  had  come  to  him,  and  he  went  with  them,  as  he  states, 
"to  show  them  a  field  of  'spuds,'  and  then  went  to  a  cottage  and 
remained  there,  reading  newspapers,  till  the  people  were  com- 
ing back  from  Mass,  and  that  after  coming  out  he  heard  the 
shot  of  a  gun."  It  further  appears  from  the  evidence  in  the 
case  that  Denis  Sullivan  had  been  at  Mass,  and  that  his  way 
home  led  past  the  defendant's,  and  on  the  way  he  met  Dan 
Creed  (a  son  of  the  defendant,  aged  between  fifteen  and  sixteen 
years)  and  two  other  young  lads,  and  walked  along  the  road 
with  them.  Dan  Creed  left  them  at  the  stile  or  gap  leading  to 
his  own  house.  On  going  through  the  gap  he  saw  the  gun, 
which  was  up  against  the  ditch  near  the  gap.  He  took  it  up  and 
was  fiddling  with  it,  not  knowing  that  it  was  loaded,  and  was 
playing  with  it.  He  went  out  through  the  gap  with  it,  on  to  the 
high  road,  and  shouted,  "Hi,  lads,"  to  the  other  boys,  who  had 
then  walked  to  a  distance  of  about  25  yards.  The  gun  went  off, 
and  young  Sullivan  was  hit  in  the  left  eye,  and  has,  as  a  con- 
sequence, loBt  the  eye.  It  is  not  stated  in  the  evidence  [320] 
what  caused  the  gun  to  go  off ;  whether  Creed  pulled  the  trigger 
or  aimed  at  the  other  boys,  or  whether  it  went  off  by  some  acci- 
dent when  he  was,  as  he  says,  "playing  with  it"  The  evidence 
is,  on  the  whole,  very  meagre  and  indefinite.  At  the  close  of 
the  evidence  for  the  plaintiff,  Mr.  Sullivan  (counsel  for  the  de- 
fendant) called  no  witness,  and  asked  for  a  direction  on  three 
grounds  mentioned  in  the  report  of  the  learned  Judge  who  tried 
the  case,  and  who  directed  a  verdict  for  the  defendant. 

In  my  opinion  there  are  two  points  in  the  case:     (1)  Was 
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the  defendant  guilty  of  negligence  in  leaving  the  loaded  and 
cocked  gun  where  he  did  leave  it!  and  (2),  assuming  that  he 
was  guilty  of  negligence  in  bo  leaving  the  gun  there,  was  the 
act  of  the  defendant  the  ordinary  or  proximate  cause  of  the 
damage  to  the  plaintiff,  or  within  the  probable  consequences 
which  the  defendant  may  be  presumed  to  have  contemplated,  or 
for  which  he  is  responsible  ? 

As  to  the  first  point,  I  am  not  satisfied  that  the  defendant  was 
guilty  of  actionable  negligence  in  leaving  his  gun  where  he  did. 
It  was  left  by  him  on  his  own  lands,  and  not  exposed  to  publio 
view,  and  where  he  could  not  reasonably  expect  that  it  would  be 
interfered  with  by  anyone.  The  stile  near  to  which  it  was  left 
admitted  to  a  private  pass  to  bis  own  house,  and  no  person  had 
a  right  to  use  it  except  members  of  his  own  household.  How 
many  persons  his  household  consisted  of  does  not  appear,  and 
the  only  one  mentioned  in  the  evidence  is  hie  own  son,  through 
whose  default  the  unfortunate  accident  happened.  Where  his 
son  was  on  the  morning  in  question  does  not  appear,  except  at 
the  time  of  the  occurrence.  Could  it  be  contended  that,  if  the 
defendant  had  left  the  gun  loaded  and  cooked  in  his  own  room 
in  the  house,  he  would  be  guilty  of  negligence!  The  gun,  if 
not  interfered  with,  could  do  no  injury  to  anyone.  Suppose  he 
had  locked  it  up  in  a  press,  he  clearly  would  not  have  been  neg- 
ligent, even  had  he  left  the  key  in  the  lock.  The  mere  fact  that 
the  gun  was  so  left  would  not,  I  think,  constitute  actionable 
negligence.  Had  he  sent  some  person  to  fetch  it  to  him,  and 
omitted  to  inform  the  person  that  it  was  loaded  and  cocked,  or 
had  he  sent  a  young,  inexperienced  child  for  it,  I  think  he  would 
be  responsible,  though  he  should  have  cautioned  the  child. 

[321]  The  decision  in  the  case  of  Dixon  v.  Bell  (1816)  5 
Maule  &  S.  198,  Holt,  N.  P.  233,  note,  1  Starkie,  287,  17  Re- 
vised Rep.  308,  19  Eng.  Rul.  Cas.  26,  is  based  upon  the  fact 
that  a  young  and  inexperienced  child  was  negligently  intrusted 
with  a  loaded  gun,  and  not  on  the  fact  that  the  gun  was  allowed 
to  remain  loaded.  Where  any  dangerous  article  is  intrusted 
by  any  person,  a  duty  is  created  towards  the  person  so  intrusted 
with  it,  and  towards  others  who  may  be  injured  through  that 
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person's  negligence  or  inexperience,  if  experience  and  knowl- 
edge should  be  reasonably  necessary. 

In  the  case  of  Cox  v.  Bvrbidge  (1863)  13  C.  B.  N.  S.  430, 
the  action  was  brought  against  the  defendant  to  recover  dam- 
ages for  injuries  sustained  by  a  kick  from  a  horse  of  the  de- 
fendant, which  had  Btrayed  from  his  lands  on  to  the  public  road, 
and  there  inflicted  the  injuries  upon  the  child,  the  plaintiff  in 
the  action.  Erie,  C.J.,  in  his  judgment  states:  "To  entitle 
the  plaintiff  to  maintain  the  action,  it  is  necessary  to  show  a 
breach  of  some  legal  duly  due  from  the  defendant  to  the  plain- 
tiff .  .  .  there  must  be  some  affirmative  proof  of  negligence 
in  the  defendant  in  respect  of  a  duty  owing  to  the  plaintiff;" 
and  again,  "even  if  there  was  any  negligence  on  the  part  of  the 
owner  of  the  horse,  X  do  not  see  how  that  is  at  all  connected  with 
the  damage  of  which  the  plaintiff  complains." 

As  to  the  second  point,  Mr.  Sullivan  contends  that,  even 
though  the  defendant  was  guilty  of  negligence,  it  does  not  follow 
that  he  can  be  held  responsible  for  injuries  that  have  resulted, 
not  from  the  direct  consequence  of  such  negligence,  but  from 
circumstances  which  he  could  not  or  should  not  reasonably 
anticipate,  and  which,  in  all  human  probability,  would  not  have 
happened.  The  place  in  which  he  left  the  gun  was  inside  the 
fence  on  his  own  lands,  near  a  stile  through  which  the  public 
had  no  right  of  passage,  and  which  should  only  be  used  by  per- 
sons going  to  his  own  house.  It  does  not  appear  what  number 
of  persons  had  a  right  to  pass  through  the  stile  or  go  upon  his 
lands,  and,  so  far  as  appears  from  the  evidence,  he  and  his  son 
were  the  only  persons  who  had  any  right  to  do  bo.  The  son  is 
between  fifteen  and  sixteen  years  of  age,  and,  even  had  he  con- 
sidered that  his  son  might  pass  through  the  stile  and  see  the 
gnn,  I  do  not  think  he  could  reasonably  imagine  or  believe  that 
a  boy  of  that  age  would  interfere  with  it.  The  boy  [322]  was 
not  a  mere  child,  and  might  be  thought  to  have  arrived  at  an 
age  when  he  would  be  likely  to  "play  with"  it.  What  reason 
had  the  defendant  to  anticipate  that  even  his  son  would  have 
gone  by  that  way  on  that  day  ?  The  pass  was  a  short  way  to  the 
house,  but  it  was  not  the  only  way.  Had  he  left  the  gun  loaded 
as  it  was  in  his  house,  and  his  son  had,  unauthorized  by  him, 
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taken  it  out  of  the  house  and  gone  down  to  the  road  with  it, 
and  by  his  (the  son's)  negligence  caused  the  injuries  complained 
of,  could  the  defendant  be  held  liable  for  the  consequences  re- 
sulting from  such  unauthorized  and  unlikely  act  ?  The  leading 
case  upon  the  point  is  Dixon  v.  Bell,  supra,  but  in  that  case,  as 
I  have  already  stated,  the  decision  proceeded  on  the  ground  that 
the  owner  of  the  gun  "entrusted"  the  gun,  knowing  it  to  be 
loaded,  to  his  young  servant  girl,  to  carry  it  to  him,  and  that 
therefore  he  was  liable  for  his  careless  conduct  on  the  occasion. 

In  the  case  of  Clark  v.  Chambers  (1878)  3  Q.  B.  D.  327,  47 
L.  J.  Q.  B.  N.  S.  427,  38  L.  T.  N.  S.  454,  26  Week.  Rep.  613,  19 
Eng.  RuL  Cas.  28,  most  of  the  cases  bearing  on  the  point  are 
reviewed.  In  that  case  the  defendant  had  wrongfully  placed 
a  barrier  across  a  public  way,  with  a  dangerous  construction 
on  the  top  of  it.  This  dangerous  obstruction  was  lawfully 
removed,  but  was  left  on  the  public  highway  by  the  person  who 
removed  it,  and  a  passenger  on  the  highway  struck  against  it 
and  was  injured.  It  was  held  that  the  defendant  was  responsi- 
ble, because  he  had  been  guilty  of  an  unlawful  act,  and  a  vio- 
lation of  his  duty  to  the  public  Almost  all  the  cases  referred 
to  in  that  case  were  cases  in  which  the  parties  had  left  danger- 
ous machines,  vehicles,  or  obstructions  on  public  thoroughfares, 
and  such  parties  were  held  liable  for  injuries  resulting  to  per- 
sons lawfully  using  the  thoroughfares,  though  the  acts  of  third 
parties  were  the  direct  cause  of  the  injuries.  The  principles 
of  the  law  applicable  to  such  cases  are  clearly  stated  by  all  the 
judges,  and  the  grounds  on  which  they  based  their  judgments 
are  stated.  Lord  Denman,  C.J.,  in  Lynch  v.  Nurdin  (1841) 
1  Q.  B.  29,  at  p.  35  states:  "For,  if  I  am  guilty  of  negligence  in 
leaving  anything  dangerous  in  a  place  where  I  know  it  to  be 
extremely  probable  that  some  other  person  will  unjustifiably 
set  it  hi  motion  to  the  injury  of  a  third,  and  if  that  injury 
should  be  so  brought  about,  I  presume  that  the  sufferer  might 
have  [323]  redress  by  action  against  both  or  either  of  the  two, 
but  unquestionably  against  the  first."  And  then,  by  way  of 
illustration,  the  Chief  Justice  puts  the  case  of  a  gamekeeper 
leaving  a  loaded  gun  against  the  wall  of  a  playground  where 
boys  were  at  play,  and  one  of  the  boys  in  play  letting  it  off. 
B.  B.  Cm.  Vol.  IL-   10. 
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Lord  Penman  says  that  the  gamekeeper  most  answer  in  dam- 
ages to  the  wounded  party.  The  illustration  put  by  Lord  Penman 
has  no  bearing  on  the  facts  in  the  present  case,  as  the  game- 
keeper knew  the  school  boys  were  there,  and  should  reasonably 
have  anticipated  that  they  might  play  with  the  gun. 

In  Collins  v.  Middle  Level  Commissioners  (1869)  L,  R.  4  C. 
P.  279,  at  p.  287,  Mr.  Justice  Montague  Smith  says :  "The  de- 
fendants cannot  excuse  themselves  from  the  natural  conse- 
quences of  their  negligence  by  reason  of  the  act"  of  third  par- 
ties. 

Chief  Justice  Cockburn,  in  his  judgment  in  Clark  v.  Cham- 
ben  (1878)  3  Q.  B.  D.  327,  at  p.  336,  states:  "It  must,  how- 
ever, be  admitted  that  in  one  of  two  recent  cases  the  courts  have 
shown  a  disposition  to  confine  the  liability  arising  from  unlaw- 
ful acts,  negligence,  or  omissions  of  duty  within  narrower  limits, 
by  holding  a  defendant  liable  for  those  consequences  only  which, 
in  the  ordinary  course  of  things,  were  likely  to  arise,  and  which 
might,  therefore,  reasonably  be  expected  to  arise,  or  which  it 
was  contemplated  by  the  parties  might  arise,  from  such  acts, 
negligence,  or  omissions,"  He  also  refers  with  approval  to  the 
judgments  of  Pollock,  C.B.,  in  Greenland  v.  Chaplin  (1850)  5 
Exch.  243,  19  L.  J.  Exch.  N.  S.  293,  and  of  Bovill,  C.J., 
Grove,  J.,  and  Keating,  J.,  in  Sharp  v.  Powell  (1872)  L.  R,  7 
C.  P.  253,  in  which  latter  case  Bovill,  C.J.,  says:  "No  doubt 
one  who  commits  a  wrongful  act  is  responsible  for  the  ordinary 
consequences  which  are  likely  to  result  therefrom,  but,  generally 
speaking,  he  is  not  liable  for  damage  which  is  not  the  natural 
or  ordinary  consequence  of  such  act,  unless  it  be  shown  that  he 
knows,  or  has  reasonable  means  of  knowing,  that  consequences 
not  usually  resulting  from  the  act  are,  by  reason  of  some  exist- 
ing cause,  likely  to  intervene,  so  as  to  occasion  damage  to  a  third 
person.  Where  there  is  no  reason  to  expect  it,  and  no  knowledge 
in  the  person  doing  the  wrongful  act  that  such  a  state  of  things 
exists  as  to  render  the  damage  probable,  if  injury  does  [324] 
result  to  a  third  person,  it  is  generally  considered  that  the 
wrongful  act  is  not  the  proximate  cause  of  the  injury,  so  as  to 
render  the  wrongdoer  liable  to  an  action."  In  most  of  these 
cases  the  acts  committed  by  the  wrongdoers  were  wrongful  acts 
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committed  in  places  which  the  public  had  a  right  to  use  and 
frequent,  and  there  was  a  duty  on  the  part  of  the  wrongdoer 
towards  the  public  not  to  expose  them  to  risk  and  damage  by  bis 
wrongful  act  In  the  present  case  no  such  duty  existed,  and,  in 
my  opinion,  to  hold  the  defendant  liable  would  be  to  extend  the 
liability,  instead  of  confining  it,  which  Cockburn,  C.T.,  states, 
in  Clark  v.  Chambers  (1878)  3  Q.  B.  D.  at  p.  336,  the  courts 
have  shown  a  disposition  to  do. 

How  could  the  defendant  be  held  to  have  reasonably  expected 
that  the  consequences  which  did  arise  were,  "in  the  ordinary 
course  of  things,  likely  to  arise,  and  which  might,  therefore, 
reasonably  be  expected  to  arise,"  to  use  the  words  of  Cockburn, 
C.J.,  or  be  liable  "in  respect  of  mischief  which  could  by  no 
possibility  have  been  foreseen,  and  which  no  reasonable  person 
would  have  anticipated"  (Pollock,  C.B.,  in  Greenland  v.  Chap- 
lin [1850]  5  Exch.  at  p.  248),  or  "could  reasonably  have  ex- 
pected to  follow  from  it"  (Bovill,  CO'.,  in  Sharp  v.  Powell, 
[1872]  LB.  7  0.  F.  283)  ?  In  this  last-mentioned  case  the 
Chief  Justice  states  the  law  to  be  as  follows :  "No  doubt  one 
who  commits  a  wrongful  act  is  responsible  for  the  ordinary  con- 
sequences which  are  likely  to  result  therefrom,  but,  generally 
speaking,  he  is  not  liable  for  damage  which  is  not  the  natural 
or  ordinary  consequence  of  such  an  act." 

There  is  no  evidence  in  this  case  that  the  defendant  should 
reasonably  have  contemplated  that  his  son  would  return  home 
by  the  way  he  did,  or,  even  if  he  might  have  so  contemplated, 
that  he  should  have  reasonably  thought  that  a  boy  of  his  age 
would  do  what  he  did  when  he  found  the  gun. 

The  case  of  EnglehaH  v.  Farrant  &  Co.  [1897]  1  Q.  B.  240, 
66  L.  J.  Q.  B.  N.  S.  122,  45  Week.  Rep.  179,  75  L.  T.  N.  S.  617, 
has  been  referred  to,  but  I  do  not  think  it  has  much,  if  any, 
bearing  on  the  question  for  decision  in  this  case. 

I  am  of  opinion  the  decision  of  Mr.  Justice  Kenny  is  correct, 
and  that  the  defendant  is  entitled  to  hold  the  verdict  which  was 
directed  for  him. 

[326]  Gibson,  J. :  Our  decision  depends  on  the  answer  to  the 
question,  Was  the  misfortune  the  direct  consequence  of  a  danger 
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which  a  prudent  man  ought  to  have  perceived!  It  is  immater- 
ial that  the  specific  mischief  was  not  actually  foreseen.  The 
possessor  of  a  dangerous  article  is  bound  to  exercise  diligence 
for  the  protection  of  those  likely  to  be  injured  by  a  probable  use 
of  such  article.  Thus,  there  is  actionable  liability  where  the 
vendor  of  a  dangerous  commodity,  without  warning,  sells  it  to 
a  purchaser  presumably  unaware  of  such  danger  (Clarke  v. 
Army  and  Navy  Co-operative  Society,  Limited  [1903]  1KB. 
155,  72  L.  J.  K.  B.  N.  S.  153,  88  L.  T.  N.  S.  1,  19  Times  L.  R. 
80) ;  where  a  master  intrusts  to  a  young  and  unfit  messenger  a 
gun  negligently  left  loaded  which  it  was  his  duty  to  have  made 
safe  (Dixon  v.  Bell  (1816)  5  Maule  &  S.  198,  17  Revised  Rep. 
SOS,  19  Eng.  Rul.  Cas.  26,  the  short  and  unsatisfactory  report 
of  which  case  must  be  read  in  connection  with  the  reports  of 
the  trial  and  charge  of  the  Chief  Justice  in  1  Starkie,  287,  and 
Holt,  N.  P.  233,  note) ;  where  a  railway  company  omits  to 
guard  against  the  known  risk  arising  from  boys  being  in  the 
habit  of  trespassing  on  a  particular  part  of  their  line  (McDowall 
v.  Great  Western  Railway  [1902]  1  K.  B.  618,  71  L.  J.  K.  B. 
N.  S.  330,  86  L.  T.  N.  S.  558,  18  Times  L.  R.  340) ;  where  a 
schoolmaster,  being  in  the  position  of  father  towards  his  boys, 
leaves  an  explosive  in  a  conservatory  to  which  his  pupils  have 
access  (Williams'  Case  (1893)  10  Times  L.  R,  41);  where  a 
person  leaves  a  dangerous  thing  in  a  place  where  he  ought  to 
know  it  is  likely  to  be  set  in  motion,  or  used  (even  without 
authority)  to  the  injury  of  anyone  (Lynch  v.  Nttrdin  [1841] 
1  Q.  B.  at  p.  35,  4  Perry  &  D.  672,  10  L.  J.  Q.  B.  N.  S.  73,  5 
Jur.  797;  Clark  v.  Chambers  [1878]  3  Q.  B.  at  p.  339,  47  L. 
J.  Q.  B.  N.  S.  427,  38  L.  T.  N.  S.  454,  26  Week.  Rep.  613,  19 
Eng.  Rul.  Cas.  28). 

The  principle  of  these  cases  is  clear,  but  "the  tendency  of  a 
given  act  to  cause  harm  under  given  circumstances  must  be  de- 
termined by  experience."  (Holmes  on  the  Common  Law,  pp. 
147,  162.)  As  to  the  circumstances  necessary  to  be  known  to 
make  a  man  liable  for  the  consequences  of  his  act,  "they  must  be 
such  as  would  have  led  a  prudent  man  to  perceive  danger, 
though  not  necessarily  to  see  the  specific  harm."  Holmes, 
tupra,  p.  147. 
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The  question  of  liability  depends  on  the  particular  circum- 
stances, including  the  nature  of  the  dangerous  article,  the  place, 
the  persons  likely  to  be  brought  in  contact  with  it,  and  the  time. 

A  hatchet,  a  bottle  of  poison  labeled  "poison,"  the  same  [326] 
bottle  unlabeled,  a  loaded  gun,  gunpowder,  or  dynamite,  all 
represent  articles  of  varying  degree  of  danger,  and  the  greater 
the  danger  the  higher  is  the  standard  of  the  diligence  which  the 
law  exacts.  Where  the  article  is  known,  according  to  common 
experience,  to  exercise  an  allurement,  temptation,  or  fascination 
even — particularly  over  young  persons — to  meddle  with  it,  the 
utmost  care  ought  to  be  taken.  Firearms  and  fireworks  would 
come  within  this  category.  So  aa  to  place:  A  loaded  gun  left 
on  a  highway  or  school  playground,  or  in  the  hall  of  a  bouse 
open  to  young  children,  would  be  dangerous  in  a  way  that  the 
same  weapon  would  not  be  if  it  was  forgotten  on  a  mountain, 
or  was  left  in  a  shooting  lodge  tenanted  by  sportsmen. 

The  same  considerations  apply  to  the  persons  likely  to  be 
thrown  in  the  way  of  the  dangerons  article,  and  also  to  the  time 
when  the  occurrence  takes  place.  Young  persons  are  more  like- 
ly to  be  imprudent  than  those  of  mature  years;  and  it  would 
be  more  dangerons  to  leave  perilous  articles  about  in  the  day- 
time than  at  night 

The  question  before  us  is  whether,  under  the  circumstances 
proved  in  the  case,  having  regard  to  place,  time,  and  persons 
likely  to  see  the  weapon,  a  prudent  person  ought  to  have  fore- 
seen danger  to  others  from  the  gun  being  left  where  it  was,  ex- 
posed on  full  cock.  The  evidence  is  unfortunately  meagre,  as 
plaintiff's  counsel  appear  to  have  treated  the  question  as  one  of 
pure  law,  rather  than  as  a  question  of  fact,  depending  on  cir- 
cumstances. The  nature  of  the  farm,  the  locality,  distances,  the 
inmates  of  the  defendant's  home,  of  whom  I  assume  the  boy  was 
one,  and  their  ages,  the  exact  character  and  user  of  the  path, 
the  (ton's  movements  that  day,  the  character  of  the  weapon, 
whether  muzzle-loader  or  otherwise,  and  other  matters  of  fact, 
are  not  explained.     The  defendant  himself  was  not  examined. 

With  much  of  the  argument  of  defendant's  counsel  I  am 
quite  unable  to  agree;  such  as,  that  the  gun  being  deposited  on 
private  property,  the  defendant  was  under  no  duty  to  those  who 
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might  be  injured  by  it  on  the  high  road ;  or  that  the  son's  going 
back  to  the  road  after  he  took  up  the  gun  could  not  have  been  in 
any  reasonable  man's  contemplation.  The  defendant  owed  a 
duty  to  everyone  likely  to  be  injured  by  a  negligent  use  of  the 
weapon,  if  a  [327]  prudent  person  ought  to  have  foreseen  some 
such  use;  and  the  danger  to  be  guarded  against  cannot  be  con- 
fused with  the  specific  form  of  the  negligent  handling  of  the 
firearm.  The  master  in  Dixon  v.  Bell  (1816)  5  M.  &  S.  198, 
Holt,  N.  P.  233,  note,  1  Starkie,  287,  17  Revised  Rep.  308,  19 
Eng.  Rul.  Cas.  26,  never  thought  for  a  moment  that  the  girl, 
after  laying  aside  the  gun  (which  she  had  been  led  to  believe  was 
safe),  would  have  unexpectedly  taken  it  up  again  and  pointed 
it  at  the  child.  The  argument  that  the  handling  and  use  of  the 
gun  were  trespassory  and  unauthorized  is  also  inadmissible, 
as  the  cases  demonstrate. 

The  circumstances  of  alleged  negligence  directly  causing  the 
misfortune  are  these :  the  gun  was  left  at  full  cock,  beside  and  in 
the  view  of  a  footpath,  where  it  could  be  seen  by  anyone  using 
the  path.  It  was  in  an  inviting  position  to  any  person,  particu- 
larly a  young  person  who  noticed  it;  the  day  and  hour  would 
tend  to  convey  that  the  gun  was  unloaded.  Defendant's  son,  of 
fifteen  years  of  age,  took  it  up  in  that  mistaken  belief,  and, 
tricking  with  it,  caused  the  injury.  The  boy  was  not  of  tender 
years,  but  his  age  was  such  (as  the  decisions  on  the  employers' 
liability  acts  show,  e.  g.,  Crocker  v.  Banks  [1888],  4  Times  L. 
R.  324),  as  to  make  it  desirable  not  to  place  dangerous  articles, 
such  as  loaded  firearms,  in  his  way,  without  caution  or  warn- 
ing. Boys  of  fifteen  are  just  as  mischievous  and  likely  to  play 
with  guns  as  children  of  ten  or  twelve.  In  Williams'  Case 
(1893)  10  Times  L.  R.  41,  Lord  Esher,  after  assimilating  the 
duty  of  a  schoolmaster  to  that  of  a  father,  observes :  "He  was 
bound  to  take  notice  of  the  ordinary  nature  of  young  boys,  their 
tendency  to  do  mischievous  acts,  and  their  propensity  to  meddle 
with  anything  that  came  in  their  way."  The  same  remark  ap- 
plies, according  to  my  experience,  to  young  persons  no  longer 
in  statu  jntpillari,  at  least  in  the  case  of  firearms.  If  the  de- 
fendant had  left  this  gun,  as  it  was,  on  the  high  road,  or  in- 
trusted it  to  his  son  without  warning,  he  would  have  been,  I 
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have  so  doubt,  responsible.  I  think,  also,  if  he  knew  that  his 
eon  would  come  home  by  the  path  at  that  hour,  and  left  it  allur- 
ingly in  hie  way,  on  fall  cock,  he  might  also  have  been  made 
answerable  for  actionable  negligence. 

In  one  point  of  view,  no  doubt,  the  occurrence  was  an  acci- 
dent It  would  not  have  happened  if  the  plaintiff  had  not  been 
on  the  road  in  company  with  young  Creed,  or  if  the  boy  had 
gone  home  [328]  another  way,  or  had  not  seen  the  gun,  or  had 
not  been  seized  with  the  sudden  desire  to  play  with  it ;  or  if  the 
defendant  had  discharged  the  gun  at  a  rabbit,  or  if  he  had  not 
forgotten  all  about  the  gun  in  the  distraction  of  showing  the 
field  of  potatoes  to  his  neighbours,  or  if  he  had  not  taken  up  his 
newspaper  to  read.  The  question,  however,  is  whether  the  cir- 
cumstances were  such  as  ought  to  have  brought  to  the  mind  of  a 
prudent  person  the  knowledge  that  the  gun  was  left  in  a  danger- 
ous place  and  condition,  where  it  might  be  meddled  with  by 
someone  like  his  son,  in  ignorance  that  the  gun  was  loaded. 
There  is  no  question  as  to  the  principle.  The  difficulty  is  caused 
by  the  looseness  and  want  of  particularity  of  the  evidence.  My 
opinion  has  fluctuated  as  to  whether  the  circumstances  were 
such  as  to  justify  the  inference  that  young  Creed's  negligent  use 
of  the  gun  was  such  a  danger  as  defendant,  who  did  not  foresee 
it,  ought  to  have  foreseen,  bo  as  to  connect  the  injury  as  a  direct 
and  natural  consequence  with  defendant's  negligence.  The  case 
is  near  the  border  line.  With  some  doubt,  I  think  that  the 
evidence  justifies  the  inference  of  direct  casual  relation.  If  so, 
it  would  appear  that  the  understanding  at  the  trial  was  that 
the  verdict  should  be  entered  for  the  plaintiff.  The  defendant 
was  not  called  to  extenuate  or  repel  any  adverse  inference,  and 
his  conduct  is  left  without  any  attempted  explanation  why  be 
could  not  have  apprehended  danger. 

Palles,  C.B.:  The  liability  of  the  defendant  here,  if  lia- 
ble he  be,  is  undoubtedly  not  far  from  the  border  line.  The  mat- 
ter in  doubt  is  not  so  much  any  principle  of  law  as  the  applica- 
tion of  an  admitted  principle  to  the  circumstances  in  proof. 

I  take  it  as  certain  that  if  the  defendant,  when  he  left  the 
gun  at  the  place  at  which  it  was  found  by  his  son,  ought  to  have 
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foreseen  that  some  person  might  reasonably  be  expected  to  pass 
that  way,  take  possession  of  the  gun,  and  use  it  without  due 
care,  he  would  be  liable  I  say  "might,"  because  it  is  not  nec- 
essary that  he  ought  to  have  foreseen  that  these  things  must, 
have  occurred.  One  is  responsible  not  only  for  the  necessary,  but 
for  the  reasonably  probable,  consequences  of  his  acts. 

Now,  ought  the  defendant  to  have  so  foreseen!  In  other 
[329]  words,  would  a  reasonable  man,  placed  in  the  circum- 
stances in  which  he  was,  and  giving  such  consideration  to  the 
question  whether  he  should  leave  his  gun  in  the  place  in  which 
he  did  leave  it,  have  so  foreseen  f  As  a  general  rule,  such  a  ques- 
tion is  one  of  fact,  and  ought  to  be  submitted  to  the  jury. 

It  was  admitted  at  the  trial  that  the  matter  involved  was  one 
of  law  only;  and  the  only  question  of  law  that  can  arise  is, 
whether  there  is  evidence  upon  which  it  ought  to  have  been  sub- 
mitted to  a  jury.     I  proceed  to  consider  this  question. 

There  is  no  doubt,  in  my  mind,  that  the  defendant  was  negli- 
gent in  leaving  the  gun  where  he  did.  It  was  argued  that,  al- 
though it  might  popularly  be  said  that  he  was  so,  in  law  he  was 
not  negligent,  because  it  is  said  that  he  did  not,  at  the  moment 
when  the  act  was  done,  violate  any  duty  to  the  plaintiff,  or,  in- 
deed, to  anyone.  I  do  not  agree  in  this.  I  hold  that  anyone  who 
is  in  possession  of  a  dangerous  instrument  owes  a  duty  to  the 
public,  or  at  least  to  such  members  of  the  public  as  are  reasonably 
likely  to  be  injured  by  its  misuse,  to  keep  it  with  reasonable 
care,  so  that  it  shall  not  be  misused  to  the  injury  of  others. 

I  start,  then,  with  this,  that  there  is  evidence  that  the  defend- 
ant was  negligent,  and  that  his  negligence  was  the  causa  sine  qua 
non  of  the  plaintiffs  injuries.  The  real  question  is,  Was  that 
negligence  no  more  than  a  causa  sine  qua  non;  was  it  a  causa 
causans  the  immediate  and  proximate  cause '?  Was  the  relation 
between  the  negligence  and  the  injuries  that  of  cause  and  effect, 
or  was  the  chain  of  causation  broken  by  the  intervening  act  of 
the  son? 

Now,  the  disposition  of  the  boy  was,  presumably,  within  the 
knowledge  of  the  defendant,  and  not  of  the  plaintiff.  Of  that 
disposition,  as  the  defendant  was  not  examined,  we  know  nothing, 
save  what  may  be  gathered  from  his  action  on  this  one  occasion, 
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and  our  own  knowledge  of  the  dispositions  of  ordinary  boys  of 
his  age;  bat  it  certainly  was  within  the  province  of  a  jury  to 
hold  that  to  the  knowledge  of  his  father  he  was  not  exceptionally 
careful 

Again,  we  have  no  evidence  of  the  arrangements  of  the  family 
as  to  the  time  at  which  its  various  members  went  to  Mass  on  Sun- 
days,—  matters  also  within  the  knowledge  of  the  defendant,  and 
not  of  the  plaintiff. 

[830]  From  this,  and  the  evidence  that  the  boy  was  with  others 
who  were  coming  from  Mass,  I  hold  that  a  jury  might  conclude 
that  the  defendant  might  have  foreseen  that  the  boy  might  pass 
to  the  house  by  the  private  way  or  short  cut,  and  would  there- 
fore have  an  opportunity  of  seeing,  and  if  so  disposed,  of  taking, 
the  loaded  gun. 

Lastly,  I  cannot  think  that  it  was  beyond  the  province  of  a 
jury  to  hold  that  be  might  have  foreseen  that  the  taking  of  the 
gun  by  the  boy  would  not  have  been  an  improbable  result  of  his 
seeing  it,  in  a  place  where  there  was  not  a  parent  or  a  person-  in 
authority  to  prevent  him.  I  am  therefore  of  opinion  that  a  jury 
might  well  have  found  that  the  defendant  ought,  under  the  cir- 
cumstances, to  have  foreseen  that  the  boy  might  take  possession  of 
the  gun.  But  even  this  is  not  necessary,  for,  in  my  opinion,  the 
liability  of  the  defendant  would  be  the  same  if  he  ought  to  have 
foreseen  that  any  boy,  as  distinguished  from  this  particular  boy, 
might  have  Been  and  handled  the  gun;  and  having  regard  to  the 
place  in  which  it  was  placed,  I  think  it  would  have  been  wholly 
impossible  to  have  withdrawn  from  the  jury  the  question  whether 
he  ought  to  have  so  foreseen. 

This  alone,  however,  would  not  be  enough.  Ought  be  then  to 
have  foreseen  that  the  boy  might — I  do  not  say  would,  but  that  he 
might — use  the  gun  negligently  ?  This  appears  to  me  to  be  the 
ultimate  and  crucial  question  in  the  case.  No  doubt  the  answer 
must  be  based  upon  the  common  experience  of  mankind  as  to 
what,  under  the  circumstances,  would  be  the  action  of  that  per- 
son of  whom  we  so  often  apeak,  but  who,  to  my  mind,  has  no  ex- 
istence, save  as  an  ens  rationis, — "the  reasonable  man."  How- 
ever, no  one  individual  can  determine  what  would  be  done  by 
this  hypothetical  creature  under  any  given  state  of  circumstan- 
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ces,  otherwise  than  by  his  own  experience,  and  as  the  experience 
of  one  man  usually  differs  from  that  of  another,  our  law  wisely 
says  that  what  is  "reasonable"  is  to  be  determined  by  the  jury, — 
that  is,  it  is  to  be  the  resultant  of  the,  to  a  certain  extent  varying, 
opinions  of  twelve  different  persons.  But  then  the  law,  within 
the  last  century,  laid  down  that  before  a  Judge  can  submit  to  a 
jury  the  question  what  a  reasonable  man  would  do  under  a  cer- 
tain given  state  of  circumstances,  he  himself  should  determine 
that  the  [331]  circumstances  were  such  that  they  might  reason- 
ably arrive  at  a  conclusion  favorable  to  the  party  upon  whom 
the  onus  lay.  This  is  a  question  of  law,  and  one  that  the  Judge 
must  determine  from  his  own  individual  experience  of  life. 

I  have  no  hesitation  in  saying  that  I  would  much  prefer  the 
opinion  of  a  jury  upon  the  subject  to  my  own;  but  my  opinion  is 
that  the  defendant  ought  to  have  foreseen  it  My  reasons  for 
arriving  at  this  conclusion  are  the  following: — 

The  possession  of  a  loaded  gun  imposes  upon  the  person  who  is 
in  possession  of  it  an  obligation  to  use  a  much  greater  amount  of 
care  than  would  the  possession  of  the  same  gun  were  it  unloaded. 
Where  there  is  any  danger  to  human  life,  as  there  nearly  always 
is  in  the  unguarded  use  of  loaded  weapons,  it  is  impossible  to  ex- 
aggerate the  amount  of  care  thus  imposed.  Further,  I  am  of  the 
opinion  that  a  prudent  person  recognizes  the  necessity  of  this 
care,  and  regulates  his  conduct  accordingly. 

Now,  the  amount  of  care  usually  exercised  by  a  person  depends 
not  upon  the  existing  material  circumstances,  but  upon  such  only 
of  those  circumstances  as  are  actually  present  to  his  mind.  In  my 
opinion,  a  person  who,  knowing  a  gun  to  be  loaded,  gives  it  into 
the  possession  of  another  without  telling  him  that  it  is  loaded,  is 
guilty  of  a  want  of  due  care,  because,  although  a  prudent  per- 
son ought  to  treat  a  weapon  which  he  does  not  know  to  be  unload- 
ed as  if  it  were  in  fact  loaded,  it  appears  to  me  impossible  to 
say  that  the  actual  knowledge  that  it  is  loaded  might  not  have, 
and  indeed  usually  has,  an  effect  upon  his  conduct  different  from 
that  which  the  absence  of  that  knowledge  whether  it  was  or  was 
not  loaded  would  have  had.  We  must  take  mankind  as  we  meet 
them.    One  has  no  right  so  to  regulate  his  conduct  that  injury 
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may  result  from  it  to  others,  unless  others  act  with  an  unusual 
amount  of  caution. 

The  defendant  here  was  not  entitled  to  act  upon  the  assump- 
tion that  whoever  came  into  the  possession  of  the  gun  would  act 
with  the  highest  degree  of  care.  Had  the  defendant  given  his 
son  the  loaded  gun,  without  informing  him  that  it  was  loaded, 
and  without  bringing  to  his  mind  the  circumstance  which  might 
impress  him  with  the  obligation  of  using  the  maximum  of  care, 
I  would  have  held  that  the  defendant  ought  to  have  foreseen  that 
the  boy  might  probably  use  it  without  that  great  amount  of  [332] 
care  which  the  fact  of  which  he  was  ignorant  imposed  upon  him. 
Bat  if  he  ought  reasonably  to  have  foreseen  that  the  boy  might 
take  the  gun,  without  knowing  it  to  be  loaded,  his  liability  for 
placing  it  in  such  a  position  as  rendered  such  a  result  reasonably 
probable  would,  in  my  opinion,  he  identically  the  same  as  it 
would  have  been  had  he  voluntarily  given  it  into  his  possession 
without  informing  him  that  it  was  loaded. 

So  much  for  the  facts  of  this  particular  case.  Now  a  few  words 
as  to  the  authorities.  In  Dixon  v.  Bell  (1816)  5  Maule  &  S. 
198,  1  Starkie,  287,  19  Eng.  Kul.  Cas.  26,  the  defendant  kept 
in  the  house  of  one  Leman,  where  he  lodged,  a  loaded  gun.  When 
he  left  the  house,  he  sent  a  mulatto  girl,  his  servant,  aged  about 
thirteen  or  fourteen,  for  the  gun,  desiring  Leman  to  give  it  to 
her,  and  to  take  the  priming  out  Leman  did  so,  so  told  the  girl, 
and  delivered  the  gun  to  her.  She,  after  a  time,  presented  it,  in 
play,  at  the  plaintiffs  son,  a  child  of  between  eight  and  nine,  say- 
ing she  would  shoot  him,  and  drew  the  trigger.  The  gun  went 
off,  and  destroyed  one  of  the  son's  eyes.  Lord  Ellenborough, 
C.J.,  in  charging  the  jury,  asked  them  to  consider  two  things : 
First,  Was  such  a  degree  of  caution  UBed  by  the  defendant  as  to 
render  the  instrument  safe  in  any  hands  ?  and,  secondly,  if  not, 
they  were  to  consider  whether  the  defendant  was  not  guilty  of 
negligence  in  trusting  it  to  a  servant  of  such  an  age,  who,  under 
all  the  circumstances,  was  likely  to  make  such  a  use  of  it  as  a 
person  of  greater  discretion  would  not  have  made.  If  upon  the 
whole  they  were  of  opinion  that  the  instrument  in  such  a  state 
ought  not  to  have  been  intrusted  to  such  a  person,  the  plaintiff 
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would  be  entitled  to  their  verdict  A  verdict  having  been  had 
for  the  plaintiff,  Lord  Ellenborough,  in  refusing  a  rule  for  a  new 
trial,  said :  "The  defendant  might  and  ought  to  have  gone  far- 
ther; it  was  incumbent  on  him  who,  by  charging  the  gun,  had 
made  it  capable  of  doing  mischief,  to  render  it  safe  and  innox- 
ious. This  might  have  been  done  by  the  discharge  or  drawing  of 
the  contents;  and  though  it  was  the  defendant's  intention  to 
prevent  all  mischief,  and  he  expected  this  would  be  effectuated  by 
taking  out  the  priming,  the  event  has  unfortunately  proved  that 
the  order  to  Lemas  was  not  sufficient ;  consequently,  as  by  this 
want  of  care  the  instrument  was  left  in  a  [333]  state  capable  of 
doing  mischief,  the  law  will  hold  the  defendant  responsible." 
Bayley,  J.,  says :  "The  gun  ought  to  have  been  so  left  as  to  be 
out  of  all  reach  of  doing  harm.  The  mere  removal  of  the  prim- 
ing left  the  chance  of  some  grains  of  powder  escaping  through 
the  touchhole." 

Upon  the  assumption  that  the  defendant  is  under  the  same  lia- 
bility as  if  he  had  handed  the  gun  to  the  boy,  that  case  would  be 
much  stronger  than  the  present,  as  the  defendant  here  took  no 
precautions  whatsoever,  and  the  question  whether  there  was  evi- 
dence that  the  injury  was  the  reasonable  consequence  of  the  neg- 
ligence, the  sole  matter  relied  on  here,  was  in  that  case  treated  as 
too  clear  for  argument.  It  was  not  even  raised  on  the  new  trial 
motion. 

This  case  has  ever  since  been  treated  as  a  leading  one;  it  is 
discussed  in  every  book  on  Torts;  has  been  cited  in  innumerable 
arguments.  It  has  never  been  overruled,  nor,  as  far  as  I  am 
aware,  ever  judicially  questioned. 

In  the  well-known  case  of  Lynch  v.  Nurdin  (1841)  1  Q.  E 
D.  35,  Lord  Denman,  C.J.,  laid  down  the  law  thus:  "If  I  am 
guilty  of  negligence  in  leaving  anything  dangerous  in  a  place 
where  I  know  it  to  be  extremely  probable  that  some  other  per- 
son will  unjustifiably  set  it  in  motion  to  the  injury  of  a  third, 
and  if  that  injury  should  be  so  brought  about,  I  presume  that 
the  sufferer  might  have  redress  by  action  against  both  or  either 
of  the  two,  but  unquestionably  against  the  first"  And  he  puts 
the  following  illustration:  "If,  for  example,  a  gamekeeper, 
returning  to  his  duty  from  his  daily  exercise,  should  lay  his 
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loaded  gun  against  the  wall  in  the  playground  of  schoolboys, 
whom  he  knew  to  be  in  the  habit  of  pointing  toys  in  the  shape  of 
guns  at  one  another,  and  one  of  them  should  playfully  fire  it  off 
at  a  schoolfellow  and  maim  him,  I  should  think  it  would  not  he 
doubted  that  the  gamekeeper  must  answer  in  damages  to  the 
wounded  party." 

The  example  thus  put  by  Lord  Denman  is,  no  doubt,  an  ex- 
tremely strong  one;  but  the  legal  liability  depends  not  upon  the 
act  being  "extremely"  probable,  but  reasonably  probable ;  and  if 
I  am  right  in  holding  that  the  defendant  ought  to  have  foreseen 
that  the  boy,  or  some  other  boy,  might  take  the  gun,  and  use  it 
[334]  incautiously,  this  decision  would  be  a  direct  authority  in 
favor  of  the  plaintiff. 

Reliance  has  been  placed  upon  the  judgment,  in  Mangan  v. 
Atterton  (1866)  4  Hurlst  &  C.  388,  35  L.  J.  Exch.  N.  S.  161,  L. 
R.  1  Exch.  238,  14  L.  T.  N.  S.  411, 14  Week.  Rep.  771,  of  Mar- 
tin, B.,  who  held  that  the  act  of  the  boy,  in  turning  the  handle  of 
the  machine,  severed  the  connection  between  the  negligence  of 
the  defendant  and  the  injury  complained  of.  Bnt  that  opinion 
was  not  the  ratio  decidendi  of  the  court;  the  judgment  of  Bram- 
well,  B.,  was  grounded  upon  the  absence  of  negligence  in  the 
defendant,  and  neither  Pollock,  C.B.,  nor  Pigott,  B.,  expressed 
the  grounds  of  his  opinion.  Further,  this  case  is  expressly  dis- 
approved of  in  Clark  v.  Chambers  (1878)  3  Q.  B.  D.  at  p.  339, 
47  L.  J.  Q.  B.  N.  S.  427,  38  L.  T.  N.  S.  454,  26  Week.  Rep.  613, 
19  Eng.  Rul.  Cas.  28. 

In  Williams  v.  Body  (1893)  10  Times  L.  R.  41,  Lord  Esher 
used  words  very  applicable  to  the  present  case :  "He  was  bound 
to  take  notice  of  the  ordinary  nature  of  young  boys,  their  ten-  , 
dency  to  do  mischievous  acts,  and  their  propensity  to  meddle  with 
anything  that  came  in  their  way." 

The  propensities  and  habits  of  children  are  not  matters  of  law 
to  be  determined  by  judges  without  regard  to  anything  but  their 
age.  Those  habits  are  matter  for  the  consideration  of  juries. 
Some  children  have  as  much  prudence  and  discretion  at  ten  or 
twelve  years  old  as  others  have  at  eighteen.  The  boy  in  the 
present  case  was  between  fifteen  and  sixteen. 

There  is  another  case  (Crocker  v.  Banks  [1888]  4  Times  L. 
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B.  324),  in  which  a  girl  of  seventeen,  who  woe  employed  in  fill- 
ing soda-water  bottles,  omitted  to  wear  a  mask,  which  she  ought 
to  have  worn,  during  the  absence  of  which  she  was  injured  by  the 
explosion  of  a  bottle.  This  omission  was  held  not  to  disentitle 
her  from  recovering  damages. 

Upon  the  whole,  my  opinion  is  that  the  question  was  for  the 
jury.  I  think  the  agreement  at  the  trial  was  that  if  the  Judge 
was  wrong  in  directing  the  verdict  for  the  defendant,  it  should  be 
entered  for  the  plaintiff;  and  even  were  it  necessary  that  I  should 
myself  draw  the  inference  of  fact,  I  would  have  no  difficulty  in 
holding  that  the  injuries  were  attributable  to  the  defendant's 
negligence. 

I  am  therefore  of  opinion  that  the  verdict  should  be  entered 
for  the  plaintiff  for  the  501.  damages  assessed  at  the  trial,  and 
that  judgment  should  be  entered  thereon,  with  costs. 

[335]  The  defendant  appealed  to  the  Court  of  Appeal  (Fits 
Gibbon,  Walker,  and  Holmes,  L.J  J. 

M.  Bourke,  K.C.  and  A.  M.  Sullivan,  for  the  appellant 
The  direct  cause  of  this  injury  was  not  the  carelessness  of  the 
defendant,  but  the  wilful  and  reckless  act  of  a  third  party.  That 
third  party  was  over  fifteen  years  old,  and  was  therefore  crimin- 
ally as  well  as  civilly  responsible  for  his  misconduct  His  tak- 
ing the  gun  from  within  the  fence,  and  going  back  to  the  road 
with  it,  and  there  taking  aim  and  firing  at  persons  25  yards  off, 
was  his  deliberate  and  independent  act  Such  a  case  is  not  with- 
in the  rule  which  makes  persons  liable  for  the  consequences  of 
their  negligence,  even  though  these  consequences  are  only  rea- 
lized through  the  intervention  of  a  third  party.  That  rule  only 
applies  where  such  intervention  is  an  ordinary  incident  natural- 
ly to  be  expected  in  the  situation.  For  instance,  persons  bringing 
carts,  dangerous  machines,  or  instruments  on  public  streets  must 
guard  against  interference  by  the  young,  the  thoughtless,  the  idle, 
and  the  mischievous,  who  frequent  such  places.  Leaving  a  cart 
unattended,  or  a  machine  unguarded,  in  such  a  place,  is  a  temp- 
tation to  such  people  to  meddle ;  and  any  person  negligently  offer- 
ing such  temptation  is  liable  for  the  consequences.    This  is  the 
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principle  illustrated  by  Illidge  v.  Goodwin  (1831)  5  Car.  ft  P. 
190 ;  Lynch  v.  Nurdm  (1841)  1  Q.  B.  29,  4  Perry  ft  D.  672, 10 
LJ.Q.B.N.&  73,  5  Jur.  787;  EngUkart  v.  Fur-rani  [1897] 
1  Q.  B.  240,  66  L.  J.  Q.  B.  N.  S.  122,  45  Week.  Rep.  179,  75 
L,  T.  N.  S.  617;  Clark  v.  Chambers  (1878)  3  Q.  B.  D.  327,  47 
L.  J.  Q.  B.  N.  S.  427,  38  L.  T.  N.  S.  454,  26  Week.  Rep.  613, 
19  Eng.  Rul  Cas.  28.  That  rule  has  no  application  where  the 
third  party's  interference,  which  causes  the  mischief,  is  not  an 
act  which  takes  place  in  the  ordinary  course  of  affairs,  or  which 
the  defendant  might,  and  reasonably  ought  to,  have  anticipated. 
Murphy  v.  Great  Northern  Railway  Co.  (1897)  2  L  R.  301, 
313;  McDowall  v.  Great  Western  Railway  Co.  [1903]  2  E.  B. 
331,  72  L.  J.  K.  B.  N.  S.  652,  88  L.  T.  N.  S.  825,  19  Times  L. 
R.  552. 

The  true  principle  is  that  a  person  charged  with  negligence  is 
liable  for  those  consequences  only  which,  in  the  ordinary  course 
of  things,  are  likely  to  arise,  and  which  may  therefore  he  reason- 
ably expected  to  arise  from  the  acts  or  omissions  be  is  guilty  of. 
Sharp  v.  Powell  (1872)  LE.7C.P.  253,  41  L,  J.  0.  P.  N.  & 
95,  26  L.  T.  N.  S.  436,  20  Week  Rep.  584 ;  Greenland  v.  Chap- 
lin (1850)  5  Ezch.  243,  19  L.  J.  Exch.  N.  S.  293.  If  it  is 
sought  to  make  the  [336]  defendant  liable  for  injury  caused  by 
the  mischievous  intervention  of  a  third  party,  some  facts  or  cir- 
cumstances which  made  that  intervention  probable  must  be  shown 
to  have  been  within  this  knowledge.  Sharp  v.  Powell,  supra. 
Here  there  is  no  evidence  of  such  matters. 

Special  situations  and  circumstances  may  fix  a  person  with  the 
duty  of  anticipating  and  guarding  against  intermeddling  by 
third  parties.  Instances  of  this  are  the  ease  pot  by  Lord  Den- 
man,  C.J.,  in  Lynch  v.  Nurdm  (1841)  1  Q.  B.  29,  4  Perry  ft  D. 
672,  10  L.  J.  Q.  B.  N.  S.  73,  5  Jur.  797,  of  a  gamekeeper  leav- 
ing a  loaded  gun  against  the  wall  of  a  playground  where  school- 
boys are  at  play;  also  the  case  of  Williams  v.  Eady  (1893)  10 
Times  L.  R.  41,  where  a  schoolmaster  left  dangerous  matter  (a 
stick  of  phosphorus)  in  a  public  school,  where  the  hoys  had  ac- 
cess to  it,  and  one  hoy  meddling  with  it  injured  another.  These 
special  circumstances  imposed  the  duty  of  foreseeing,  and  taking 
precautions  against,  the  natural  and  probable  danger. 
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Id  the  present  case  not  a  single  fact  or  circumstance  is  proved 
to  show  that  the  defendant  ought  to  have  known  that  his  son 
would  be  likely  to  find  the  gun,  and  go  back  to  the  public  road 
with  it,  and  there  see  young  companions  of  bis,  on  their  way 
home,  and  fire  after  them.  That  such  things  would  happen  was 
most  improbable.  Dixon  v.  Bell  (1816)  5  Maule  &  S.  198, 
1  Starkie,  287,  Holt,  N.  P.  233,  note,  17  Revised  Rep.  308,  19 
Eug.  Rul.  Cas.  28,  is  wholly  distinguishable,  the  ground  of  de- 
cision there  being  the  intrusting  of  a  gun  in  a  dangerous  con- 
dition to  a  servant  who  was  an  inexperienced  child,  unfit  to  be 
intrusted  with  it. 

Here  the  relation  of  master  and  servant  did  not  exist.  And 
the  fact  that  the  author  of  the  mischief  was  the  defendant's  son 
is  an  immaterial  circumstance.  So  is  the  proximity  of  the  public 
road,  because  the  gun  was  on  the  defendant's  land,  where,  if  not 
interfered  with,  it  would  injure  no  one.  If  young  Creed  took 
the  gun  across  some  fields,  and  shot  someone  there  in  a  field, 
would  the  defendant  be  liable  1  Or  if  he  did  the  mischief  in  a 
village  a  mile  off  ? 

The  defendant  had  no  reason  to  expect  that  the  plaintiff  would 
be  on  that  day  in  the  place  where  he  met  with  the  accident 
Therefore  he  owed  the  plaintiff  no  duty,  and  his  negligence,  in- 
volving [337]  no  breach  of  duty  to  the  plaintiff,  does  not  ren- 
der him  liable.  Tolhausen  v.  Davies  (1888)  57  L.  J.  Q.  B.  N.  8. 
392-396,  59  L.  T.  N.  S.  436,  52  J.  P.  804,  58  L.  J.  Q.  B.  K".  S. 
98. 

R.  Barry,  K.C.  and  Carrigan,  for  the  respondent  This 
case  is  not  distinguishable  from  Dixon  v.  Bell  (1816)  5  Maule 
&  S.  198, 1  Starkie,  287,  Holt,  N.  P.  233,  note,  17  Revised  Rep. 
308,  19  Eng.  Rnl.  Cas.  26,  the  decision  in  which  has  never  been 
questioned.  Lynch  v.  Nurdin  (1841)  1  Q.  B.  29,  4  Perry  &  D. 
672,  10  L,  J.  Q.  B.  N.  S.  73,  5  Jur.  797,  and  Williams  v.  Eady 
(1893)  10  Times  L.  R  41,  show  that  it  is  actionable  negligence 
to  leave  dangerous  things  lying  about  where  boys  may  get  at 
them  and  do  mischief  with  them.  In  such  cases  the  defense  that 
the  accident  is  the  result  of  the  independent  act  of 
the  boy  does  not  arise.  It  is  precluded  by  the  orig- 
inal negligence  on  the  part  of  the  person  who  leaves  the  danger- 
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ods  article  carelessly  lying  in  the  way  of  persons  whose  natural 
tendency  is  to  meddle  with  it.  There  is  a  duty  thrown  on  a  man 
who  keeps  a  gun,  to  guard  against  accidents  happening  through 
another  person  handling  it  carelessly.  Experience  shows  that  if 
loaded  firearms  are  left  within  reach  of  children,  no  consequence 
is  more  natural  or  probable  than  that  children  will  discharge 
them  to  the  injury  of  themselves  or  others.    Dixon  v.  Bell  (1816) 

5  Maule  &  S.  198,  1  Starkie,  287,  Holt,  N.  P.  233,  note,  17  Ee- 
vised  Rep.  308,  19  Eng.  Rul.  Cas.  26;  Illidge  v.  Goodwin 
(1831)  5  Car.  A  P.  190;  Lynch  v.  Nurdin  (1841)  1  Q.  B.  29, 
4  Perry  &  D.  672,  10  L.  J.  Q.  B.  N.  S.  73,  5  Jur.  797;  Engle- 
}iart  v.  Farrant  [1897]  1  Q.  B.  240,  66  L.  J.  Q.  B.  N.  S.  122, 
45  Week.  Hep.  179,  75  L.  T.  N.  S.  617 ;  and  Clark  v.  Chambers 
(1878)  3  Q.  B.  D.  327;  4  L.  J.  Q.  B.  N.  S.  427,  38  L.  T.  N.  S. 
454,  26  Week.  Rep.  613,  19  Eng.  Rul.  Cas.  28;  all  show  that 
the  defendant  was  guilty  of  negligence.  There  was  no  original 
negligence  on  the  part  of  the  Railway  Company  in  McDowaU  v. 
Great  Western  Railway  Company  [1903]  2KB.  331,  72  L. 
J.  K.  B.  N.  S.  652,  88  L.  T.  N.  S.  825,  19  Times  L.  R,  552. 
They  also  cited:  The  Bernina  (1886)  12  P.  D.  36,  56  L.  J. 
Prob.  N.  S.  38,  56  L.  T.  K".  S.  450,  35  Week.  Rep.  214,  6  Asp. 
Mar.  L.  Cas.  112;  Mills  v.  Armstrong  (1888)  13  App.  Cas.  1, 
57  L.  J.  Prob.  N.  S.  65,  58  L.  T.  N.  S.  423,  36  Week.  Rep.  870, 

6  Asp.  Mar.  L.  Cas.  257,  52  J.  P.  212;  Potter  v.  Faulkner 
(1861)  1  Beat  &  S.  at  p.  805,  31  L.  J.  Q.  B.  N.  S.  30,  8  Jur. 
N.  S.  259,  5  L  T.  N.  S.  455,  10  Week.  Rep.  93— Erie,  C.  J. 

Fitz  Gibbon,  L.  J. :  This  is,  in  any  view,  a  deplorable  case. 
The  plaintiff  has  lost  an  eye,  for  which  the  sum  awarded  by  the 
jury  cannot  adequately  compensate  him.  If  the  defendant  is 
legally  responsible  for  the  act  of  his  son,  who  did  the  mischief, 
the  litigation  may  ruin  him,  and  in  any  event  he  must  feel  that 
bat  for  what  [338]  was  at  best  bis  thoughtlessness,  the  misfor- 
tune would  not  hare  happened. 

The  question  for  as  is  one  of  legal  liability ;  it  depends  upon 
principles  illustrated  by  many  cases.  The  Judges  in  the  court 
below  thought  this  case  near  the  border  line,  that  is,  almost  ad- 
•    It.  H.  Cm.  Vol.  JX— 11. 
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mitting  a  decision  either  way,  as  often  happens  where  the  re- 
sult depends  upon  a  balance  of  considerations. 

It  is  clear  to  us  from  what  occurred  at  the  trial  that  the  only 
question  now  open  is  whether  there  was  sufficient  evidence  to  sus- 
tain a  verdict  for  the  plaintiff  upon  whatever  issues  properly 
arose  upon  the  evidence  given.  The  Judge  reports  that,  after  the 
plaintiff  had  closed  his  case,  the  defendant  called  no  evidence, 
and  that  his  counsel  asked  for  a  direction  on  three  grounds,  viz.:- 

1.  "That  the  injuries  arose  from  the  wilful  act  of  a  third 
party  of  upwards  of  fourteen  years  of  age,  and  that  there  is  no 
legal  liability  on  the  defendant  for  the  act  of  such  party;" 

2.  "That  there  was  no  legal  duty  on  the  part  of  the  defend- 
ant towards  the  general  public  to  guard  against  the  boy  obtaining 
possession  of  the  gun;" 

3.  "That  the  injuries  were  not  the  reasonable  and  natural 
result  of  a  failure  of  duty  by  the  defendant 

"It  is  admitted  on  both  sides  that  the  question  is  one  of  law, 
and  that  it  is  desirable  to  take  the  opinion  of  the  jury  on  the 
question  of  damages. 

"The  jury  finds  501  damages  on  the  assumption  of  the  defend- 
ant's liability." 

When  the  plaintiff  had  closed  his  evidence,  and  the  defendant 
called  no  evidence,  the  plaintiffs  counsel  could  treat  the  ques- 
tion as  one  of  law,  if — but  only  if — on  evidence  admitted  to  be 
true  the  plaintiff  was  entitled  to  the  verdict  The  defendant's 
counsel,  on  the  other  hand,  could  not  reduce  the  case  to  a  question 
of  law,  unless  he  was  entitled  to  call  for  a  direction  upon  the 
ground  that  the  plaintiffs  evidence,  treated  as  true,  was  insuf- 
ficient to  sustain  a  verdict  In  fair  play  to  counsel,  and  having 
regard  to  common  practice,  we  must  take  it  as  assumed  that  the 
jury  would  have  found  for  the  plaintiff  upon  any  question  of 
fact  properly  arising,  if  the  evidence  given,  treating  it  as  uncon- 
troverted,  was  sufficient  in  law  to  support  the  finding, — in  other 
words,  that  the  jury  assessed  damages  by  consent  contingently 
[339]  upon  there  being  evidence  legally  sufficient  to  sustain  a 
verdict  for  the  plaintiff. 

In  no  view  could  the  case  have  been  withdrawn  from  the  jury, 
or  reduced  to  a  question  of  law,  if  there  was  evidence  to  sustain 
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a  verdict  for  the  plaintiff;  and  the  course  of  the  trial  is  unin- 
telligible unless  the  jury  was  prepared  to  find,  and  is  to  be  pre- 
sumed to  have  found,  for  the  plaintiff  on  every  material  issue 
arising  upon  the  evidence  given  on  his  behalf. 

The  nonproduction  of  the  defendant  is  unsatisfactory,  because 
it  compels  us  to  decide  upon  incomplete  materials  whether  there 
was  evidence  to  go  to  the  jury.  But  this  cannot  improve  his 
position.  His  counsel  probably  acted  wisely  in  not  producing  him, 
for  his  explanation  of  bis  conduct  about  the  gun  might  have 
made  his  case  worse.  But  we  can  infer  nothing  in  his  favor 
from  his  having  neither  contradicted,  corrected,  nor  explained 
away  the  case  made  against  him  by  the  plaintiff. 

The  principle  to  be  derived  from  the  numerous  authorities 
seems  to  be  this:  Where  an  injury  has  been  suffered  which 
would  not  have  happened  but  for  the  action  of  more  than  one 
person,  no  one  of  the  several  persons  whose  action  led  up  to  the 
injury  will  be  answerable  in  damages  for  it,  unless  his  action 
caused  it;  and  it  should  be  held  to  have  caused  it,  if  a  man  of 
ordinary  prudence,  having  regard  to  all  the  circumstances,  ought 
to  have  anticipated  the  injury  as  a  not  improbable — "likely"  is 
too  strong — consequence  of  his  action.  If  so,  he  is  responsible, 
notwithstanding  that  the  injury  would  not  have  happened  but 
for  the  independent  act  of  a  third  party.  All  third-party  cases 
are  difficult,  because,  in  tracing  the  chain  of  cause  and  effect, 
circumstances  often  make  it  almost  impossible  to  distinguish 
between  a  flaw  and  a  break,  or  to  say  whether  the  intervention  of 
the  third  party  has  not  so  far  predominated  in  bringing  about 
the  injury  as  to  make  it  right  to  say  that  the  act  of  the  original 
party  was  not  an  effective  cause  of  the  ultimate  result 

What  are  the  facts  J  The  defendant  on  a  Sunday  morning 
was  going  to  shoot  rabbits,  carrying  a  loaded  gun  on  full  cock ; 
being  called  away,  he  laid  the  gun  in  that  state  out  of  his  hand, 
leaning  against  a  fence  of  his  own  field,  inside  a  gap  or  stile  on 
a  pathway  from  a  high  road  to  his  house,  where  anyone  using 
the  [340]  pathway  would  see  it  I  must  express  my  surprise 
that  Boyd,  J.,  should  have  thought  that  the  defendant  was  not 
guilty  of  actionable  negligence  in  thus  leaving  the  gun.  Would 
not  anyone  finding  it  in  such  a  position  be  justified  in  assuming 
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that  it  was  not  loaded  sad  on  full  cock  ?  If  the  son,  in  picking 
it  up  to  take  it  borne,  had  shot  himself,  would  not  the  father  have 
been  morally  and  legally  responsible  3  If  it  had  fallen,  or  had 
been  accidentally  knocked  down,  and  had  gone  off  and  done  mis- 
chief, would  the  result  not  have  been  caused  by  its  having  been 
left  in  an  improper  place,  and  in  a  dangerous  condition  ?  Books 
and  newspapers  are  full  of  accidents  happening  from  the  in- 
cautious handling  of  loaded  guns,  especially  often  by  persons 
most  familiar  with  their  use,  e.  g.,  soldiers  and  sportsmen ;  the 
victims  are  usually  relatives  or  friends,  and  the  intention  to  do 
harm  is  wholly  absent  To  suggest  that  a  man  who  lays  a  loaded 
gun  on  a  full  cock  against  the  fence  of  the  pathway  to  his  house, 
in  full  view  of  every  passer-by,  is  not  guilty  of  negligence,  is 
contrary  to  my  estimate  of  the  judgment  of  ordinary  men.  How 
often  have  we  heard  young  people  warned,  even  about  unloaded 
guns, — "charged,  or  not  charged,  she's  dangerous."  "Don't  point 
that  gun;  the  devil  might  load  it  unbeknownst," — are  proverbial 
Irish  cautions,  but  they  are  none  the  less  prudent  counsel. 

We  should  not  unreasonably  extend  the  duty.  But  the  duty 
is  to  use  reasonable  care  to  prevent  any  mischief  of  which  there 
ought  to  be  a  reasonable  apprehension.  The  measure  of  rea- 
sonable care  is  to  be  gauged  by  the  measure  of  risk.  In  the  case 
of  a  gun  loaded  and  on  full  cock,  the  measure  of  care  is  at  its 
maximum.  The  scope  of  duty  is  the  scope  of  danger,  and  it 
extends  to  every  person  into  whose  hands  a  prudent  man  might 
reasonably  expect  the  gun  to  come,  having  regard  to  the  place 
where  he  left  it.  The  ground  of  liability  here  is  not  that  the  boy 
was  the  defendant's  Bon,  but  the  fact  that  the  gun  was  left  without 
warning,  in  a  dangerous  condition,  within  reach  of  persons  using 
the  pathway,  and  the  boy  was  one  of  the  very  class  of  persons 
whom  the  defendant  knew  to  be  not  only  likely  but  certain  to 
pass  by,  viz.,  his  own  household.  If  they  were  at  Mass,  the  very 
time  at  which  they  were  to  pass  coincides  with  the  moment  when 
be  interrupted  the  reading  of  his  newspaper  on  remembering  the 
gun,  unfortunately  just  too  late. 

[341]  So  far,  I  hold  that  the  defendant  must  be  responsible 
for  every  direct  consequence  of  the  gun  being  taken  up  by  his 
eon,  under  circumstances  which  reasonably  entitled  anyone  who 
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found  it  to  assume  that  it  was  not  both  loaded  and  cocked.  There 
was  a  breach  of  duty  towards  the  son  himself,  if  he  had  been 
injured  by  its  going  off  as  he  lifted  it.  Initial  negligence  of  the 
father  being  thus  shown,  the  question  is  reduced  to  this, — 
whether  the  son's  act,  when  he  got  the  gun,  was  so  independent 
of  the  father's  negligence,  and  so  far  outside  the  range  of  rea- 
sonable anticipation,  as  to  make  it  the  sole  cause  of  the  injury, 
and  to  absolve  the  father. 

Numerous  cases  have  established  that  leaving  a  dangerouB 
tiling  within  the  reach  of  others,  without  warning,  creates  a 
responsibility,  by  way  of  cause  and  effect,  for  the  result  of  an  un- 
authorized and  negligent,  reckless,  or  even  criminal  act  of  a 
third  person  into  whose  hands  the  dangerous  thing  has  fallen. 
The  negligence,  recklessness,  or  criminality  of  the  act  of  the 
third  person  is  treated  as  mitigated  by  his  right  to  assume  that 
the  thing  was  not  so  dangerous,  or  was  not  in  a  condition  so  dan- 
gerous, that  leaving  it  where  or  as  he  found  it  exposed  him  or 
others  to  any  special  and  undisclosed  risk  of  injury.  Injury  di- 
rectly, and  not  unnaturally,  arising  from  the  third  party's  act- 
ing on  that  assumption,  is  treated  as  the  effect  of  the  negligence 
which  originated  the  danger. 

What  the  boy  did  is  thus  stated  in  the  Judge's  note :  "I  saw 
the  gun.  It  was  up  against  the  ditch  near  the  gap.  I  saw  it  the 
moment  I  went  in  through  the  gap.  I  was  fiddling  with  the  gun. 
I  did  not  know  it  was  loaded.    I  was  playing  with  it." 

The  anticipation  of  any  misfortune  which  was  not  improbable 
as  a  consequence  of  his  act  was  the  defendant's  duty,  and  every 
person  who  might  not  improbably  be  injured  was  within  the 
scope  of  that  duty.  Several  cases  have  already  gone  further 
than  is  necessary  to  fix  liability  on  the  present  defendant. 

The  force  of  the  decision  in  Dixon  v.  Bell  (1816)  5  Maule 
&  S.  198,  s.  c  at  Nisi  Prius,  1  Starkie,  287,  Holt,  N.  P.  233, 
note,  19  Eng.  Eul.  Cas.  28,  cannot  be  fully  understood  without 
gathering  the  facts  from  the  three  reports.  The  defendant  there 
had  done  much  more  than  Creed  did  to  avoid  danger.  He  told  the 
girl  whom  he  sent  to  fetch  the  gun  that  it  [342]  was  loaded. 
He  told  her  to  get  a  man  to  remove  the  priming;  she  did  so, 
and  then  brought  the  gun  to  the  defendant's  house,  and  laid  it 
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down  there.  His  directions  were  thus  carried  out,  and  her  "em- 
ployment" apparently  ended.  She  took  the  gun  up  again  on 
the  plaintiff's  coming  in,  and  presented  it  at  him.  The  priming 
had  not  been  wholly  removed,  or  some  powder  had  come  into  the 
touchhole;  the  gun  went  off  and  injured  the  plaintiff.  The  de- 
fendant was  held  responsible  on  the  ground  that  he  had  not  taken 
the  amount  of  care  which  the  law  required,  because  it  was  bis 
duty  to  secure  the  innocuousness  of  the  weapon  which  he  had 
made  dangerous  by  loading  it  Lord  Ellenborough  said:  "It 
was  incumbent  on  him  who,  by  charging  the  gun,  had  made  it 
capable  of  doing  mischief,  to  render  it  safe  and  innocuous." 

Illidge  v.  Goodwin  (1831)  5  Car.  &  P.  192,  is  important  for 
the  dictum  of  Tindal,  C.J.  The  defendant's  cart  and  horse 
were  left  standing  unattended  in  the  street;  the  horse  backed  the 
cart  against  the  plaintiff's  window.  Two  witnesses  for  the  de- 
fense swore  to  the  striking  of  the  horse  by  a  passer-by;  the  jury 
interposed,  saying  that  they  did  not  believe  them,  and  Tindal, 
C.J'.,  said :  "After  all,  supposing  them  to  be  speaking  the  truth, 
it  does  not  amount  to  a  defense.  If  a  man  chooses  to  leave  a 
cart  standing  in  the  street,  he  must  take  the  risk  of  any  mischief 
that  may  be  done." 

In  Lynch  v.  Nwdin  (1841)  1  Q.  B.  29,  4  Perry  &  D.  872,  10 
L.  J.  Q.  B.  N.  S.  73,  6  Jur.  797,  it  waB  stated  that,  among  the 
risks  to  be  guarded  against,  was  the  natural  instinct  of  a  child 
to  amuse  himself  by  meddling  with  dangerous  things ;  and  Den- 
man,  C.J.,  illustrated  his  argument  by  putting  the  case  of  a 
gamekeeper  leaving  a  loaded  gun  against  a  wall  in  the  play- 
ground of  schoolboys,  where  it  might  be  expected  that  one  of 
them  might  pick  it  up  and  point  it  at  another;  and  he  said  that 
in  such  a  case  the  gamekeeper  would  have  to  answer  in  damages 
to  any  boy  injured  by  the  gun, 

Clark  v.  Chambers  (1878)  3  Q.  B.  D.  327,  19  Eng.  Eul.  Gas. 
28,  followed  Lynch  v.  Nurdin,  supra,  the  defendant,  without 
legal  right,  had  put  Chevau&de-frise  across  a  private  roadway  to 
prevent  vehicles  from  coming  up  to  his  land.  Some  person, 
without  his  authority,  removed  part  of  the  barrier  to  [343]  the 
footpath,  and  on  a  dark  night  the  paintiff,  while  lawfully  using 
the  road,  knocked  against  one  of  the  spikes  and  injured  his  eye. 
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The  defendant  was  held  liable,  although  the  immediate  cause  of 
the  accident  was  the  act  of  the  stranger  who  had  placed  the 
barrier  on  the  footpath.  Coekburn,  C.  J.,  aays  (p.  339) :  "It 
appears  to  ua  that  a  man  who  leaves  in  a  public  place,  along 
which  persons,  and  amongst  them  children,  have  to  pass,  a  dan- 
gerous machine  which  may  be  fatal  to  anyone  who  touches  it, 
without  any  precaution  against  mischief,  is  not  only  guilty  of  neg- 
ligence, but  of  negligence  of  a  very  reprehensible  character,  and 
not  the  less  so  because  the  imprudent  and  unauthorized  act  of  an- 
other may  be  necessary  to  realize  the  mischief  to  which  the  un- 
lawful act  or  negligence  of  the  defendant  has  given  occasion." 
How  can  I  doubt  that  the  negligence  of  the  defendant  here  gave 
occasion  to  the  imprudent  and  unauthorized  act  of  his  son,  which 
realized  the  mischief  1 

In  Enghhart  v.  Farrant  &  Co.  [1897]  1  Q.  B.  240,  two  serv- 
ants were  sent  out  by  the  defendant  in  a  van, — one  Hears,  to 
drive  it,  with  instructions  not  to  leave  it;  the  other,  a  lad  named 
Tucker,  to  deliver  parcels,  expressly  forbidden  to  drive.  The 
driver  left  the  van  and  went  into  a  house.  In  his  absence  the 
lad  drove  on,  and  collided  with  the  plaintiff's  carriage.  It  was 
held  that  the  negligence  of  the  driver  in  leaving  the  cart  was  the 
effective  cause  of  the  damage,  and  that  the  defendant'  was  liable. 
There  are  passages  in  the  judgments  which  apply  here.  Lord 
Eaher,  M.R.,  says  (p.  243) :  "If  it  is  necessary  to  draw  any 
inference  about  the  probability,  if  Mears  had  done  what  he 
ought  to  do,  and  had  thought  what  was  the  probable  result  of  his 
going  away  and  leaving  the  cart  with  the  lad  in  it,  I  think  it  is 
inevitable  to  come  to  the  conclusion  that  he  would  have  thought 
he  was  doing  a  dangerous  thing.  Leaving  that  lad  in  the  cart 
with  the  means  of  driving  off  at  any  moment  makes  what  Mean 
did  an  effective  cause  of  what  happened  afterwards." 
Lopes,  L.J.,  aays  (p.  246) :  "It  was  Mears's  blamable  care- 
lessness which  induced  Tucker  to  do  what  he  did."  [344] 
Surely  here  it  was  the  father's  blamable  carelessness  which 
induced  the  son  to  do  what  he  did. 

Williams  v.  Eddy  (1S93)  10  Times  L.  R.  41,  seems  to  me  to 
be  an  extreme  case.  The  defendant,  a  schoolmaster,  was  held 
liable  to  one  of  his  pupils  for  an  injury  resulting  from  the  care- 
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leas  act  of  another  boy  in  handling  phosphorus.  The  phosphorus 
bottle  seems  to  have  been  locked  up,  and  the  key  kept  in  the 
kitchen ;  but  someone  had  got  it  surreptitiously,  and  left  it  in  the 
conservatory ;  there  it  was  found  by  the  boyB ;  one  of  them  put  a 
lighted  match  into  it  and  put  in  the  stopper.  He  afterwards 
opened  it  to  look  at  it,  when  the  bottle  burst  and  the  plaintiff 
was  injured.  The  Judge  directed  the  jury  that  if  a  man  keeps 
dangerous  things  he  must  keep  them  safely,  and  take  such  pre- 
cautions as  a  prudent  man  would  take,  and  be  said  that  to  leave 
such  things  about  in  the  way  of  boys  was  not  reasonable  care, 
even  taking  the  defendant's  account  that  the  bottle  was  kept 
locked  up  and  the  key  in  the  kitchen.  The  jury  found  for  the 
plaintiff,  and  the  Court  of  Appeal  upheld  the  verdict  Lord 
Esher,  M.R.,  said;  "As  to  the  law  on  the  subject  there  could 
be  no  doubt,  and  it  was  correctly  laid  down  by  the  learned 
Judge  that  the  schoolmaster  was  bound  to  take  such  care  of  his 
boys  as  a  careful  father  would  take  of  his  boys,  and  there  could 
not  be  a  better  definition  of  the  duty  of  a  schoolmaster.  Then 
he  was  bound  to  take  notice  of  the  ordinary  nature  of  young 
boys,  their  tendency  to  do  mischievous  acts,  and  their  propensity 
to  meddle  with  anything  that  came  in  their  way.  Then  having 
phosphorus  in  his  house,  he  was  bound  not  to  leave  it  in  any  place 
in  which  they  might  get  at  it;  and  so,  if  he  left  it  in  the  con- 
servatory, he  did  not  use  due  care,  but  otherwise  if  he  kept  it 
locked  up.  If,  therefore,  the  defendant  kept  the  bottle  locked 
up,  there  would  be  no  evidence  of  negligence.  But  if  the  bottle 
was  left  in  the  conservatory  for  any  time  before  the  accident,  then 
there  was  evidence  on  which  the  jury  might  find  negligence  and 
a  want  of  proper  care  for  the  Bafety  of  the  boys." 

If  this  be  the  law,  it  carries  the  responsibility  of  those  who 
must  keep  dangerous  things  for  the  purpose  of  teaching  "Phys- 
ical Science"  in  our  schools,  much  beyond  what  the  decision  now 
under  appeal  has  laid  upon  the  defendant, 

[345]  In  McDowaXl  v.  Great  Western  Railway  [1902]  1  K. 
B.  618;  [1903]  2KB.  331,  the  Court  of  Appeal  approved  of 
the  decision  in  Englehart  v.  Farrant,  supra.  But  when  we 
understand  the  ground  upon  which  the  judgment  of  Kennedy, 
J.,  was  reversed,  the  case  does  not  help  the  defendant    I  confess 
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that  the  observations  of  Vaughan-Williamg,  L.J.,  seem  strong, 
as  applied  to  the  facts.  The  first  question  put  to  the  jury  was : 
"Was  the  van,  in  regard  to  persons  using  the  highway  where 
the  plaintiff  was,  in  a  safe  position  as  and  when  it  was  left  by 
the  defendants'  servants,  unless  interfered  with  afterwards  t — 
Answer :    Yes." 

I  ask  here:  "Was  the  gun,  in  regard  to  persons  using  the 
pathway  as  the  defendant's  son  was,  in  a  safe  position  as  and 
when  it  was  left  by  the  defendant,  nnless  interfered  with  after- 
wards?" I  should  answer,  "Certainly  not"  It  might  have 
been  thrown  down  by  any  passing  person  or  animal,  and  being 
loaded  and  on  full  cock  it  might  have  gone  off  is  falling,  and 
done  mischief.  But  this  question  of  fact,  which  must  be  treated 
as  found  against  the  defendant  here,  was  found  for  the  defend- 
ants in  McDowaU's  Case,  supra.  Vaughan-Williams,  L.J.,  pro- 
ceeds to  discuss  the  conduct  of  the  boys  who  loosed  the  brake, 
and  let  the  van  run  down  the  incline  to  the  level  crossing,  and 
he  comes  to  the  conclusion  that  "there  is  nothing  in  the  past 
history  of  the  conduct  of  those  hoys,  as  regards  vehicles  left  on 
the  rails  at  this  point,  to  lead  one  to  anticipate  that  they  would 
go  and  uncouple  a  vehicle  and  let  it  down  the  incline,  as  they 
did  in  the  present  instance." 

He  next  deals  with  the  question  of  negligence  on  the  com- 
pany's part  in  not  placing  the  van  above  the  catch-points,  and 
he  holds  that  there  is  nothing  to  justify  the  finding  that  not  so 
placing  the  van  was  an  effective  cause  of  the  accident.  But 
as  to  the  law,  he  says:  "In  every  case  in  which  the  circum- 
stances are  such  that  anyone  of  common  sense  having  the  cus- 
tody of,  or  control  over,  a  particular  thing,  would  recognize  the 
danger  of  that  happening  which  would  be  likely  to  injure  others, 
it  is  the  duty  of  the  person  having  such  custody  or  control  to 
take  reasonable  care  to  avoid  such  injury." 

On  that  principle  the  defendant  here  must  be  responsible. 

[346]  Homer,  L.J.,  says:  "Clearly,  as  found  by  the  jury, 
when  this  train  was  left  where  it  was  by  the  Railway  Company, 
with  the  precautions  taken  by  them,  it  was  perfectly  safe."  It 
was  not  left  in  any  condition  in  which  it  could  be  said  that  there 
was  any  negligence  on  the  part  of  railway  company  under  the 
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circumstances,  unless  you  can  find  some  evidence  of  negligence 
by  reason  of  the  evidence  relating  to  the  mischievous  boys;  in 
other  words,  unless  it  is  plain  that  the  evidence  relating  to  the 
mischievous  boys  turned  that  act,  which  was  otherwise  a  proper 
act  on  the  part  of  the  company,  into  a  negligent  one.  Upon 
that,  having  considered  that  evidence,  it  does  not  appear  to  me 
that  upon  it  the  jury  could  reasonably  find  that  the  railway  com- 
pany ought,  under  the  circumstances  in  which  they  left  this 
train,  reasonably  to  have  anticipated  that  the  boys  would  do, 
or  might  have  done,  what  they  in  fact  did,  or  that  there  was  at 
the  time  known  to  the  company  any  such  risk  of  the  particular 
acts  of  the  boys  which  caused  the  accident,  as  called  upon  the 
railway  company  to  take  further  precautions  against  those 
particular  acts;  and  that  being  so,  it  appears  to  me  that  the  find- 
ings upon  which  the  learned  Judge  below  acted  cannot  be  relied 
upon  on  behalf  of  the  plaintiff,  and  that  the  appeal  ought  to 
succeed." 

No  one  can  say  that  the  jury  here  would  have  been  wrong  in 
finding  that  the  gun,  as  and  when  it  was  left  by  the  defendant, 
was  dangerous.  He  took  no  precaution  whatever.  The  thought- 
less boy  here  turned  a  grossly  negligent  act  into  an  injurious 
one.  The  handling  of  the  dangerous  gun  by  the  defendant's  son 
as  he  was  coming  home  ought  to  have  been  anticipated,  and  so 
ought  his  "fiddling  with  it,"  in  ignorance  of  its  dangerous  con- 
dition. 

I  must  read  a  passage  of  great  interest  on  the  law  of  Homi- 
cide from  "Foster's  Crown  Law"  (Dublin  edition  1767,  p.  263). 
The  learned  author  on  the  subject  of  "due  caution"  says :  "I 
cannot  pass  over  a  case  reported  by  Kelyng  (Hampton's  Case, 
J.  Kelyng,  41),  because  I  think  it  an  extreme  hard  case  and  of 
very  extensive  influence.  A  man  found  a  pistol  in  the  street, 
which  he  had  reason  to  believe  was  not  loaded,  having  tried  it 
with  a  rammer.  He  carried  it  home  and  showed  it  to  his  wife, 
and  she  standing  before  it,  he  pulled  up  the  cock  and  touched 
the  trigger.  The  pistol  went  off  and  killed  the  woman.  This 
was  ruled  manslaughter.  It  appeareth  that  the  learned  editor 
was  not  satisfied  with  the  judgment.  It  is  one  of  the  cases  he, 
in  the  preface  report,  recommendeth  to  further  consideration. 
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Admitting  that  the  judgment  was  strictly  legal,  it  was,  to  say 
no  better  of  it,  summum  [347]  jus.  I  cannot  help  saying  that 
the  rule  of  law  I  have  been  considering  in  this  place,  touching 
the  consequences  of  taking  or  not  taking  due  precaution,  doth 
not  seem  to  be  sufficiently  tempered  with  mercy.  .  .  .  This 
I  have  said  upon  a  supposition  that  the  judgment  reported  by 
Kelyng  was  strictly  legal.  I  think  it  was  not.  For  the  law  in 
these  cases  doth  not  require  the  utmost  caution  that  can  be  used. 
It  is  sufficient  that  a  reasonable  precaution,  what  is  usual  and 
ordinary  in  the  like  cases,  be  taken.  .  .  .  The  man  in  the 
case  under  consideration  examined  the  pistol  in  the  ordinary 
way.  Perhaps  the  rammer,  which  he  had  not  tried  before,  was 
too  short,  and  deceived  him.  But  having  used  the  ordinary 
caution,  found  to  have  been  effectual  in  like  cases,  he  ought  to 
have  been  excused. 

"I  have  been  the  longer  upon  this  case,  because  accidents  of 
this  lamentable  kind  may  be  the  lot  of  the  wisest  and  best  of 
mankind,  and  most  commonly  fall  amongst  the  nearest  friends 
and  relations.  And  in  such  a  case  the  forfeiture  of  goods  rigor- 
ously exacted  would  be  heaping  affliction  on  the  head  of  the 
afflicted,  and  galling  an  heart  already  wounded  past  cure.  It 
would  even  aggravate  the  loss  of  a  brother,  a  parent,  a  child,  or 
wife,  if  such  a  loss  under  such  circumstances  is  capable  of 
aggravation. 

"Once  upon  the  circuit  I  tried  a  man  for  the  death  of  his 
wife  by  the  like  accident.  Upon  a  Sunday  morning  the  man 
and  his  wife  went  a  mile  or  two  from  home  with  some  neighbors, 
to  take  dinner  at  the  house  of  their  common  friend.  He  carried 
his  gun  with  him,  hoping  to  meet  with  some  diversion  by  the 
way.  But  before  he  went  to  dinner  he  discharged  it,  and  Bet 
it  up  in  a  private  place  in  his  friend's  house.  After  dinner  he 
went  to  church,  and  in  the  evening  returned  home  with  his  wife 
and  neighbors,  bringing  his  gun  with  him,  which  was  carried 
into  the  room  where  his  wife  was,  she  having  brought  it  part 
of  the  way.  He,  taking  it  up,  touched  the  trigger,  and  the  gun 
went  ofi  and  killed  his  wife,  whom  he  dearly  loved.  It  came 
out  in  evidence  that  while  the  man  was  at  church  a  person 
belonging  to  the  family  privately  took  up  the  gun,  charged  it, 
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and  vent  after  some  game;  bat,  before  the  service  at  church 
was  ended,  returned  it  loaded  to  the  place  whence  he  took  it, 
and  where  the  defendant,  who  was  ignorant  of  all  that  had 
passed,  found  it,  to  all  appearances  as  he  left  it.  I  did  not 
inquire  whether  the  poor  man  had  examined  the  gun  before  he 
carried  it  home ;  but  being  of  opinion,  upon  the  whole  evidence, 
that  he  had  reasonable  grounds  to  believe  that  it  was  not  loaded, 
I  directed  the  jury  that  if  they  were  of  the  same  opinion  they 
should  acquit  him,  and  he  was  acquitted." 

Does  not  this  passage  furnish  a  conclusive  argument  to  show 
that  to  leave  a  gun,  as  this  defendant  left  it,  was  even  criminally 
[348]  negligent,  and  that  he  would  have  been  answerable  upon 
an  indictment  for  the  misfortune  which  followed} 

I  am  clearly  of  opinion  that  the  defendant's  thoughtless, 
reckless  conduct  gave  occasion  to  the  plaintiff's  injury,  and  so 
far  caused  that  injury  as  to  make  the  defendant  liable  in  dam- 
ages. Accordingly,  I  hold  that  the  appeal  must  be  dismissed, 
with  costs. 

Walker,  L.J.,:  In  this  case,  in  which  the  defendant  has 
been  sued  for  negligence,  there  has  occurred  the  interposition  of 
the  negligence  of  another  person  between  the  defendant's  pri- 
mary negligence  and  the  accident,  and  there,  therefore,  arises  a 
difficulty  which  has  frequently  existed,  viz.,  to  whose  negligence 
is  the  accident  to  be  attributed  ?  If  the  negligence  of  the  de- 
fendant was  the  effective  cause  of  the  accident,  he  is  liable;  but 
if  the  effective  cause  was  the  intervening  act  of  the  third  party, 
then  such  third  party  alone  is  liable.  Both  may  be  liable,  as  ap- 
pears by  the  case  of  The  Bernina  (1886)  12  P.  D.  36,  56  L.  J. 
Prob.  N.  S.  38,  56  L.  T.  N.  S.  450,  35  Week.  Rep.  214,  6  Asp. 
Mar.  L.  Cas.  112, 13  App.  Cas.  1,  57  L.  J.  Prob.  N.  S.  65,  58  L. 
T.  N.  S.  423,  36  Week.  Rep.  870,  6  Asp.  Mar.  L.  Cas.  257,  52  J. 
P.  212.  I  quite  agree  with  an  observation  made  by  Lopes,  L.J., 
in  Englehart  v.  Farrant  [1897]  1  Q.  B.  246;  "It  is  impossible 
to  reconcile  the  various  decisions  with  regard  to  negligence,  and 
the  reason  is  that  fact  and  law  are  so  mixed  up  in  them  that  tbey 
are  frequently  decisions  rather  on  the  facts  than  on  the  law,  and 
the  variety  of  facts  involved  is  infinite." 
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There  is  no  doubt  that  the  primary  act  which  led  up  to  the 
accident  was  a  grossly  negligent  act  on  the  part  of  defendant 
Boyd,  J.,  was  of  opinion  that  the  defendant  was  not  guilty  of 
negligence,  which  explains  his  judgment,  hut  I  pass  over  that  be- 
cause it  was  admitted  by  Mr.  Bourke,  and  has  never  been  dis- 
puted before  us,  that  the  defendant  was  guilty  of  negligence, 
and,  as  Mr.  Bourke  said,  even  of  gross  negligence.  The  defend- 
ant put  down  a  loaded  and  cocked  gun  at  the  entrance  from  the 
public  road  to  a  footway  leading  to  his  house,  and  went  away, 
apparently  forgetting  what  he  had  done,  and  left  the  gun  so  for 
a  period  which  was  not  proved,  but  long  enough  to  allow  those 
coming  from  Mass  [349]  to  bis  house,  or  otherwise  coming  to  his 
house  lawfully,  to  pass  along  the  footway. 

I  think,  under  those  circumstances,  the  law  will  attribute  to 
him  a  reasonable  anticipation  that  all  those  who  came  that  way, 
including  the  young,  the  careless,  and  the  inexperienced,  might 
see  the  gun,  meddle  with  it,  or  use  it  carelessly  in  the  highly 
dangerous  condition  in  which  he  left  it.  His  son,  seeing  it, 
improperly  and  negligently  took  it  up,  and  pointed  it  towards 
two  of  his  companions,  and  it  either  went  off,  or  was  fired  off, 
and  injured  one  of  them.  It  is  now  much  too  late  to  contend 
that  if  the  intervening  act  of  the  boy  was  the  proximate  cause 
of  the  accident,  the  person  who  was  negligent  in  the  first 
instance  is  not  liable.  As  Lord  Justice  Rigby  says  in  Engle- 
hart  v.  Farrant,  supra:  "It  was  argued,  with  some  show  of 
authority  I  agree,  that  wherever,  between  the  negligence  of  a 
servant  and  the  incident,  the  act  of  some  third  person  intervenes, 
end  is  the  proximate  cause  of  the  accident,  the  employer  is  not 
liable.  I  do  not  consider  that  is  the  state  of  the  law  upon  the 
authorities ;  there  are,"  he  says,  "numerous  cases."  Such  being 
the  state  of  the  law,  the  question  is,  Was  the  defendant's  neg- 
ligence the  effective  cause,  or,  in  other  words,  the  cause  to  which 
really  the  accident  is  due?  The  act  of  each  is  causa  sine  qua 
rum. 

The  case  for  the  defendant  was  presented  in  various  ways. 
It  was  said  the  defendant  could  not  reasonably  have  con- 
templated that  his  son  would  pass  that  way,  and  see  the  gun 
and  take  it;  (2)  that  he  could  not  anticipate  that  he  would  take 
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it  up  and  fire  it  at  his  companions;  and  (3)  that  as  the  act  was 
one  of  a  boy  of  fifteen,  who  criminally  and  recklessly  stepped  on 
the  road  and  fired  the  gun,  this  was  such  an  independent  and 
separate  act  of  a  responsible  person  that  the  defendant  could 
not  be  held  liable,  though  he  was  negligent  in  leaving  the  gun 
where  be  placed  it 

Now,  in  the  first  place,  I  think  upon  the  authorities,  and  on 
the  reason  of  the  thing,  the  defendant  must  be  taken  to  have 
anticipated  the  reasonable  probability  of  person,  including  the 
young,  careless,  and  inexperienced  in  firearms,  passing  along, 
and  seeing  the  gun,  and  taking  it  up.  Is  that  all  he  was  bound 
[350]  to  anticipate,  or  also  that  if  a  boy  of  fifteen  took  hold 
of  it  he  might  not  use  it  in  that  careless  or  reckless  manner  in 
which  a  boy  might  1  I  can  quite  understand  that  in  many  cases 
there  may  be  such  a  line  of  separation  drawn  between  the  act 
of  negligence  and  the  subsequent  act,  which  occasions  the  in- 
jury, that  they  must  be  treated,  so  far  as  regards  the  relation 
of  cause  and  effect,  as  independent  acts.  Each  case  must  de- 
pend on  its  own  circumstances;  but,  in  my  opinion,  where,  as 
in  this  case,  the  intervening  act  is  almost  a  momentary  one, 
arising  immediately  out  of  the  negligence  which  gave  occasion 
and  opportunity  for  the  intervening  act,  it  is  impossible  to  say 
that  the  original  negligence  has  not  been  that  to  which  the  inter- 
vening act  is  to  be  attributed.  The  occasion  was  operative  all 
the  time,  and  the  negligence  was  taken  advantage  of  at  once, 
and  there  is  no  ground  for  dividing  the  intervening  act  into 
two, — one  impulse  of  boyish  freak  and  folly  actuated  the  whole 
act. 

I  think  the  authorities  which  have  been  referred  to,  in  which 
the  defendant  was  held  liable,  though  there  was  an  intervening 
act,  are  quite  in  point  on  all  the  grounds  on  which  the  defendant 
relies. 

I  shall  mention  some  of  them.  Scott  v.  Shepherd  (1778)  3 
Wilfl.  403,  2  W.  Bl.  892,  seems  to  have  been  the  first  case,  and 
it  is  referred  to  by  Chief  Justice  Cockburn  in  Clark  v.  Cham- 
bers (1878)  8  Q.  B.  D.  327,  47  L.  J.  Q.  B.  N.  S.  427,  38  L.  T. 
N.  S.  454,  26  Week.  Rep.  613,  19  Eng.  RuL  Cas,  28.    In  that 
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case  there  was  one  continuous  consequence  flowing  from  the 
original  act. 

The  effect  of  the  case  of  Dixon  v.  Bell  (1816)  5  Maule  &  S. 
198,  1  Starkie,  287,  Holt,  N.  F.  233,  note,  17  Revised  Rep. 
308,  19  Eng.  RuL  Cas.  26,  has  been  attempted  to  be  weakened 
by  the  allegation  that  it  turned  merely  upon  the  ordinary  law 
of  master  and  servant,  and  the  defendant  was  held  responsible 
for  the  act  of  the  girl,  his  servant.  That  is  not  the  real  ground 
cf  the  decision,  however  it  may  have  been  presented  alternative- 
ly in  pleading  or  at  the  trial.  In  no  view  could  the  girl  have  been 
acting  within  the  scope  of  her  authority.  Dixon  v.  Bell,  supra, 
for  the  full  statement  of  which  I  refer  to  the  judgment  of  the 
Lord  Chief  Baron,  has  always  been  treated  as  an  authority  on 
that  branch  of  the  law  which  deals  with  consequences  resulting 
from  the  negligent  dealing  with  a  dangerous  instrument  In  3 
Russell  on  Crimes,  177,  it  is  said  that  the  defendant  Bell  might 
[351]  have  been  indicted  for  manslaughter  if  the  child  fired 
at  had  been  killed. 

In  Lynch  v.  Nurdin  (1841)  1  Q.  B.  29,  4  Perry  &  D.  672, 
10  L.  J.  Q.  B.  N.  S.  73,  5  Jur.  797,  the  defendant  left  his  horse 
and  cart  unattended  in  a  street;  the  plaintiff,  a  child  of  seven 
years,  got  into  the  cart;  another  child  led  the  horse  on,  and  the 
plaintiff  fell  off  the  shaft  and  was  hurt  There  were  two  ques- 
tions; the  only  one  material  here  1b  the  one  of  the  intervening 
act,  on  which  Lord  Denman  says :  "If  I  am  guilty  of  negligence 
in  leaving  anything  dangerous  in  a  place  where  I  know  it  to  be 
extremely  probable  that  some  other  person  will  unjustifiably  set 
it  in  motion,  to  the  injury  of  a  third,  and  if  that  injury  should 
be  so  brought  about,  I  presume  that  the  sufferer  might  have 
redress  by  action  against  both  or  either  of  the  two,  but  unques- 
tionably against  the  first."    Then  he  gives  the  illustration  of  the 


The  preceding  case  of  IUidge  v.  Goodwin  (1831)  5  Car.  & 
P.  190,  removes  any  argument  arising  from  the  intervener  be- 
ing a  child,  for  there  a  defendant  left  his  cart  and  horse  in  the 
street,  and  a  passer-by  whipped  the  horse,  which  caused  it  to 
back  against  the  plaintiffs  window,  and  it  was  urged  that  the 
man  who  whipped  tike  hone,  and  not  defendant,  was  liable. 
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Tindal,  C.J.,  said:  "If  a  man  chooses  to  leave  a  cart  standing 
in  the  street,  he  must  take  the  risk  of  any  mischief  that  may  be 
done."  The  act  which  proximately  caused  the  injury  there  was 
the  act  of  a  grown  man,  for  whose  act,  however,  defendant  was 
held  responsible,  having  regard  to  the  original  negligence,  which 
was  held  to  be  the  effective  cause. 

Murphy  v.  Great  Northern  Railway  Company  [1897]  2  I. 
R.  301,  was  strongly  relied  on,  but  there  on  the  facts  the  mis- 
conduct of  the  badge  porters  was  the  effective  cause  of  the  acci- 
dent, and  there  was  no  finding  that  the  railway  porters  left  the 
barrow  in  an  unsafe  position,  and  it  seems  to  have  been  the 
opinion  of  the  Judge  at  the  trial  that  it  was  left  safe.  On  Che 
facts  the  defendants  could  not  reasonably  have  foreseen  the 
misconduct  of  the  badge  porters. 

In  Clark  v.  Chambers,  supra,  the  defendant  occupied  prem- 
ises abutting  on  a  private  road,  consisting  of  a  carriage  way 
and  footpath.  He  unlawfully  erected  a  barrier  across  the  road, 
through  which  there  was  a  gap  usually  open  for  the  passage  of 
vehicles,  but  [352]  sometimes  closed  by  a  pole.  Some  third 
person,  without  defendant's  authority  or  knowledge,  removed 
a  part  of  the  barrier  armed  with  spikes,  and  put  it  in  an  upright 
position  across  the  footpath,  and  the  plaintiff,  lawfully  using 
the  footpath  at  night,  came  into  contact  with  the  spikes  and  was 
injured.  Cockburn,  C.J.,  reviewed  all  the  cases,  and  adopted 
as  settled  law  the  decisions  in  Dixon  v.  Bell,  and  Lynch  v. 
Nurdin,  supra,  and  held  that,  though  the  immediate  cause  of 
the  mischief  was  the  act  of  a  third  party,  the  defendant  as  orig- 
inal author  of  the  mischief  was  liable.  He  says :  "A  man  who 
unlawfully  places  an  obstruction  across  either  a  public  or  pri- 
vate way  may  anticipate  the  removal  of  the  obstruction  by  some- 
one entitled  to  use  the  way,  as  a  thing  likely  to  happen ;  and  if 
this  should  be  done,  the  probability  is  that  the  obstruction  so 
removed  will,  instead  of  being  carried  away  altogether,  be  placed 
somewhere  near;  thus  if  the  obstruction  be  to  the  carriage  way, 
it  will  very  likely  be  placed,  as  was  the  case  here,  on  die  foot- 
path. If  the  obstruction  be  a  dangerous  one,  wheresoever  placed, 
it  may,  as  was  the  case  here,  become  a  source  of  damage,  for 
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'which.,  should  injury  to  an  innocent  party  occur,  the  original 
author  of  the  mischief  should  be  held  responsible." 

Thus,  the  negligent  person  there  had  to  contemplate  the  com- 
pound1 act  of  the  removal  of  the  obstruction,  and  its  being  de- 
posited in  a  dangerous  place  near,  and  he  was  not  protected  be- 
cause the  act  which  proximately  caused  the  mischief  was  the 
imprudent  and  unauthorized  act  of  another,  whoever  he  may 
have  been,  even  the  deliberate  act  of  a  grown  person. 

To  illustrate  what  I  think  the  defendant  should  reasonably  be 
taken  to  contemplate  when  he  left  this  gun  as  he  did, — suppose 
he  left  it  beside  a  path  used  by  boys  coming  from  or  going  to 
school,  he  would  be  charged  with  knowledge  of  their  habits, 
just  as  much  as  if  he  had  left  it  in  their  playground.  The  case 
of  WiUiams  v.  Eady  (1893)  10  Times  L.  K.  41,  and  the  illustra- 
tion put  in  Lynch  v.  Nurdin,  supra,  show  this.  It  is  only  a 
question  of  degree.  The  defendant's  Bon,  of  fifteen,  would  pass 
naturally  by  this  gun  coming  from  Mass.  He  was  just  of  the 
age  at  which  it  would  be  more  likely  that  he  would  meddle  with 
the  gun,  than  if  he  was  much  younger. 

[353]  Lord  Esher,  in  Englehart  v.  Farrant  [1897]  1  Q.  B. 
243,  puts  a  test  for  ascertaining  the  effective  cause  of  the  mis- 
chief, which,  I  think,  applies.  "If,"  he  says,  "Mears  had  thought 
what  was  the  probable  result  of  his  going  away  and  leaving  the 
cart  with  the  lad  in  it,  I  think  it  is  inevitable  to  come  to  the 
conclusion  that  he  should  have  thought  he  was  doing  a  danger- 
ous thing."  So,  I  think,  if  the  defendant  had  remembered,  even 
when  reading  his  newspaper,  that  he  had  left  this  gun  where  his 
boy  would  pass,  he  should  have  gone  and  put  the  gun  in  a  safe 
place  or  safe  condition;  his  not  having  done  that  made  the  leav- 
ing of  it  where  it  was  the  effective  cause. 

The  case  of  McDowall  v.  Qreat  Western  Railway  Company 
[1903]  2  K.  B.  331,  72  1.  J.  K.  B.  N.  S.  652,  88  L.  T.  N.  S. 
825,  19  Times  L.  H.  552,  on  the  facts  as  interpreted  in  the 
Court  of  Appeal,  gives  no  support  to  defendant  They  con- 
sidered that  the  van  was  left  safe,  and  therefore  there  was  no 
initial  negligence.  That  is  the  ground  of  the  judgment  of 
Vaughan-Williams,  L.J. ;  but  he,  no  doubt,  goes  a  little  further, 
as  Mr.  Bourke  pointed  out,  and  says:  "But  let  me  for  a 
B.  B.  Cat.  Vol.  H-— 12. 
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moment  assume  that  there  was  evidence  to  go  to  the  jury  of 
neglect  by  the  defendants  of  that  care  which  a  reasonable  man 
would  have  taken  to  avoid  what  I  may  call  'obvious  dangers.' 
Even  in  that  case,  it  seems  to  me  that  the  rule  which  was  laid 
down  by  Lord  EBher  in  Englehart  v.  Jfarrant,  supra,  is  the  rule 
which  we  must  apply.  He  says  this  (at  p.  243) :  'If  a  stranger 
interferes,  it  does  not  follow  that  the  defendant  is  liable;  but 
equally,  it  does  not  follow  that  because  a  stranger  interferes  the 
defendant  is  not  liable  if  the  negligence  of  a  servant  of  his  is 
the  effective  cause  of  the  accident.'  Even  assuming  any  neglect 
of  duty  here  by  the  railway  company,  what  one  has  to  ask  one- 
self is  this :  'Was  the  neglect  by  the  railway  company  of  pre- 
cautions the  effective  cause  of  this  accident  V  I  confess  I  think, 
on  this  evidence,  such  neglect  was  not  the  effective  cause  of  this 
accident,  and,  as  Lord  Esher  says,  if  it  was  not,  that  means  that 
the  defendants  are  not  liable."  It  is  obvious,  I  think,  that  his 
conclusion  is  colored  by  his  ideas  about  the  original  safety  of 
the  van,  but,  in  any  event,  as  regards  reasonable  anticipation  of 
danger  from  the  act  of  a  boy,  the  case  is  very  different  where  a 
[354]  van  was  left  loaded,  braked,  and  coupled  by  a  screw  coup- 
ling to  the  train,  and  it  was  safe  unless  boys  trespassed,  un- 
coupled the  van,  and  released  the  brake,  and  there  was  no  evi- 
dence that  they  ever  loosed  a  van  or  vehicle  before,  and  there- 
fore, as  an  inference  of  fact,  the  Lord  Justice,  would  not  bold 
that  the  anticipation  of  the  danger  of  their  doing  this  could  be 
attributed  to  defendants;  but  here  the  loaded  gun  was  ready  to 
the  boy's  band  cocked,  though  he  was  not  aware  of  the  danger 
involved. 

Upon  the  whole,  for  the  reasons  I  have  referred  to,  I  am  of 
opinion  that  the  admitted  negligence  of  the  defendant  was  the 
effective  cause  of  the  injury  to  the  plaintiff. 

I  have  gone  into  the  case  at  length,  in  order  to  show  my  own 
view  of  the  facts  and  inferences  arising  from  them.  But  on  the 
reservation  it  would  probably  be  enough  to  entitle  the  plaintiff 
to  the  verdict  for  &01,,  that  there  was  evidence  to  go  to  the  jury 
of  negligence,  and  that  the  defendant,  as  a  reasonable  man,  ought 
reasonably  to  have  anticipated  the  consequences  which  ensued. 


a  By  Google 


SULLIVAN  v.  CREED.  179 

Hoboes,  L.J'. :  The  question  of  law  arising  on  this  appeal 
would  in  any  circumstances  be  one  of  some  difficulty ;  and  it  is 
made  more  difficult  in  this  case  by  the  meagre  and  incomplete 
character  of  evidence,  a  defect  for  which  I  think  both  par* 
ties  are  equally  responsible.  My  mind  fluctuated  during  the 
argument,  but  I  have  been  able  to  arrive  at  a  conclusion  which 
seems  to  me  to  be  sound,  and  the  reasons  for  which  I  can  state 
in  a  few  sentences  without  reference  to  the  authorities  already 
fully  examined  by  my  colleagues,  and  by  the  Divisional  Court 
In  most,  if  not  in  all,  actions  to  recover  damages  for  personal 
injuries  caused  by  the  negligence  of  the  defendant,  the  latter  is 
entitled  to  have  findings  of  the  jury,  (1)  as  to  whether  he  was 
guilty  of  any  negligence;  and,  (2)  if  bo,  as  to  whether  the  in- 
juries were  caused  by  such  negligence.  These  questions  are 
not  always  put  in  the  same  form  of  words.  The  Judge,  in 
the  exercise  of  his  discretion,  adapts  them  to  the  circumstances 
of  the  case,  and  uses  the  language  best  suited  to  direct  attention 
to  the  material  points  in  issue.  In  this  case  they  would  prob- 
ably have  taken  some  such  shape  as  this, — Was  the  defendant 
guilty  of  negligence  in  leaving  his  loaded  gun  at  [355]  the 
place  and  in  the  position  described  in  the  evidence!  If  so, 
ought  he  to  have  contemplated  that,  as  a  result  of  his  negligence, 
some  person  might  take  possession  of  the  gun  and  use  it  so  neg- 
ligently as  to  cause  injury  to  a  third  person  in  the  neighbor- 
hood! Were  the  plaintiffs  injuries  caused  by  such  negligent 
use  of  the  gun  by  Daniel  Creed  3  It  was  the  defendant's  right, 
as  I  have  already  mentioned,  to  have  these  or  some  similar  ques- 
tions submitted  to  the  jury;  but  his  counsel,  instead  of  requiring 
this,  asked  for  a  direction.  I  have  no  doubt  that  in  so  doing  he 
acted  prudently ;  but  by  allowing  the  damage  to  be  assessed,  and 
by  accepting  the  ruling  of  the  Judge,  he  admitted  that  if  there 
was  any  evidence  on  which  the  jury  could  act,  they  would  have 
found  every  material  issue  against  him.  In  this  state  of  things 
the  question  in  the  Divisional  Court  and  here  is,  whether  there 
is  evidence  to  sustain  a  verdict  and  judgment  for  the  plaintiff. 

Returning  to  the  questions  I  have  formulated,  I  have  no  doubt 
that  it  was  evidence  of  negligence  to  leave  the  gun  loaded  and  on 
f nil  cook  beside  the  pathway  leading  to  defendant's  residence,  by 
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which  people  went  to  and  came  from  the  house.  It  might  have 
been  discharged  by  an  accidental  touch  or  push  from  one  of  those 
persons,  and  serious  injury  might  have  resulted  to  him  or  some- 
one else.  Therefore  the  first  question  could  not  have  been  ■with- 
drawn from  the  jury.  The  second  question  introduces  the 
element  of  a  third  party  getting  possession  of  the  gun.  There 
is  no  evidence  of  how  the  path  was  uacd,  but  the  jury  were  at 
liberty  to  infer  that  it  was  used  to  some  extent;  and  their  knowl- 
edge of  the  world  would  tell  them  that  a  gun  casually  laid  aside 
has  a  great  fascination  for  some  people,  who  seem  to  have  a 
natural  impulse  to  handle  and  examine  it,  and  who  often  do  so 
in  so  careless  and  unskilful  a  way  as  that  it  is  discharged  with- 
out intention  on  their  part  I  do  not  attach  much  importance 
to  the  age  of  the  defendant's  son.  He  was  old  enough  to  know 
that  it  was  dangerous  to  handle  the  gun  on  full  cock,  which  had 
evidently  been  placed  where  he  found  it  for  Bome  temporary 
purpose  by  a  person  who  had  been  using  it;  and  in  my  own  read- 
ing and  experience,  negligence  in  connection  with  firearms  is  as 
common  in  the  case  of  men  as  of  boys.  Quite  irrespective  of  the 
age  of  the  persons  who  might  use  the  path,  I  think  that  there  was 
evidence  from  which  [356]  the  jury  were  at  liberty  to  find  that 
the  defendant,  when  placing  the  gun  against  the  fence,  ought 
to  have  contemplated  that  it  might  fall  into  negligent  hands. 
The  third  issue  I  have  suggested — whether  the  plaintiff's  injuries 
were  caused  by  Daniel  Creed's  negligence — is,  in  my  opinion, 
attended  with  greater  difficulty  than  the  others.  For  some  time 
I  was  unable  to  account  for  the  accident  consistently  with  the 
evidence,  except  as  a  consequence  of  the  boy  directing  the  gun 
towards  his  comrades  and  wilfully  discharging  it.  If  he  did 
not  actually  know  that  it  wsb  loaded,  it  is  difficult  to  believe  that 
he  did  not  suspect  it ;  and  although  I  am  sure  he  had  no  inten- 
tion of  hitting  the  boys,  I  fear  his  object  was  to  frighten  them. 
Now  I  hold  that  in  a  case  of  this  kind  there  is  a  marked  dis- 
tinction between  a  negligent  act  and  a  wilful  act.  A  man  who 
negligently  lays  aside  a  loaded  gun  ought  to  contemplate  that 
it  may  be  taken  up  by  a  person  who  will  handle  or  use  it  neg- 
ligently. But  I  think  it  would  not  be  within  reasonable  con- 
templation that  the  finder  of  it  would  wilfully  discharge  it  at 
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another.  I  have,  however,  satisfied  myself,  on  further  con- 
sideration, that  I  am  not  called  on  to  decide  this  question  in  the 
present  case,  for  I  am  now  of  opinion  that  the  jury  might 
have  inferred  from  the  evidence  that  the  boy  desired  merely  to 
show  the  gun  to  his  comrades,  and  while  doing  so  it  was  acci- 
dentally discharged.  I  know  not  whether  the  jury  would  have 
taken  this  view  or  not;  hut  as  there  is  some  evidence  to  support 
it,  I  am  bound  to  assume  that  it  would.  For  those  reasons  I 
concur  in  the  judgment  of  the  court 

Solicitor  for  the  plaintiff:    W.  J.  Durdea. 
Solicitor  for  the  defendant :    J.  J.  Foley. 

Note. — Liability  of  person  leaving  loaded  gun  where  it  is  found 
and  accidentally  discharged  by  another. 

While  the  liability  of  a  person  leaving  a  loaded  gun  where  it  is 
found  and  accidentally  discharged  by  another  seems  to  depend  upon 
well-settled  general  principles  of  the  law  of  negligence,  very  few 
cases  have  arisen  involving  the  precise  question. 

Although  a  loaded  gun  is  unquestionably  a  dangerous  article,  in 
the  keeping  of  which  one  is  bound  to  exercise  a  very  high  degree 
of  care,  no  case  seems  to  have  treated  it  as  falling  within  the  rule 
imposing  an  absolute  liability  upon  a  person  maintaining  a  danger- 
ous agency ;  but  the  questions  involved  in  the  cases  have  been  as  to 
whether  (lie  defendant  was  negligent,  under  all  the  circumstances, 
in  leaving  the  loaded  gun  in  the  place  where  it  was  left,  and  whether 
such  act  was  the  proximate  cause  of  the  injury. 

The  hypothetical  case  in  point  as  put  by  Denman,  Ch.  J.,  to  illus- 
trate his  argument  in  Lynch  v.  Nurdin  (1841)  1  Q.  B.  29,  4  Perry 
&  D.  672,  10  L.  J.  Q.  B.  N.  S.  73,  5  Jur.  797,  is  referred  to  and 
sufficiently  stated  in  the  opinions  in  Sulliyajj  v.  Creed. 

In  Avdige  v.  Oaillard  (1853)  8  La.  Ann.  71,  where  the  plaintiff, 
who,  for  months,  had  left  lying  in  her  yard  a  loaded  gun,  resem- 
bling a  walking  cane,  sued  for  damages  for  the  killing  of  her  slave 
by  the  discharge  of  the  gun  in  the  hands  of  a  servant  boy  of  the 
defendant,  about  fourteen  years  old,  who  had  gone  into  plaintiffs 
yard  at  the  request  of  the  tatter's  servant  and  picked  up  the  dis- 
guised weapon  from  the  ground  where  it  lay,  and  was  handling  it 
as  a  boy  of  his  age  would  naturally  do,  the  court  said :  "If  there 
was  any  fault  in  the  boy,  there  was  greater  fault  in  the  plaintiff's 
leaving  a  disguised  and  loaded  gun  in  her  yard  for  months,  as  it 
is  shown  she  has  done.  It  was  her  negligence  which  was  the  oc- 
casion of  the  accident,  and  this  is  sufficient  to  prevent  her  recovery." 
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The  question  of  negligence  on  the  part  of  one  who  keeps  a  loaded 
pistol  in  an  unlocked  bureau  drawer  in  a  room  where  his  children 
are  allowed  to  play  is  one  for  the  jury,  and  if  they  find  him  negli- 
gent in  so  keeping  the  pistol,  he  is  liable  for  injuries  to  a  third  per- 
son from  a  discharge  of  the  pistol  in  the  bands  of  a  young  child 
who  playfully  took  it  from  the  drawer  without  understanding  the 
danger,  and  pointed  it  at  such  third  person.  Phillips  v.  Barneii 
(1882)  2  N.  T.  City  Ct  Rep.  20. 

But  in  Swanton  v.  Crandall  (1896)  2  Pa.  Super.  Ct  85,  it  was 
held  that  the  keeping  of  a  loaded  revolver  in  an  upper  drawer  of 
a  chiffonier  used  exclusively  by  the  head  of  the  family,  where,  in 
his  absence  from  the  room,  while  his  wife  was  in  bed  with  her  face 
averted,  it  was  discovered  by  a  five-year-old  child  in  quest  of  play, 
and  accidentally  discharged,  was  not  the  proximate  cause  of  a  re- 
sulting injury  to  another  person  in  the  room, — such  injury  not 
being  a  natural  or  probable  consequence  of  keeping  the  revolver  in 
such  place. 

The  correctness  of  this  decision  is  questioned,  however,  in  1 
Thompson,  Negligence,  §  134,  and  "believed  to  be  unsound." 

But  mere  knowledge  of  the  presence  of  a  loaded  revolver  in  an 
unlocked  bureau,  where  it  has  been  placed  by  another,  does  not 
render  a  person  liable  for  the  consequences  of  the  independent  act 
of  a  third  person  who  takes  the  revolver  from  the  bureau  and  dis- 
charges it.  Ship  v.  Fridenberg  (1909)  132  App.  Div.  782,  117  N. 
T.  Bupp.  599. 

And  the  proprietor  of  a  teaming  business,  who  has  borrowed  from 
his  foreman  a  magazine  gun  with  a  loaded  shell  for  a  certain  pur- 
pose, is  not  guilty  of  such  negligence  in  leaving  the  gun  in  his  office 
with  a  charge  in  it  after  he  has  used  it,  as  will  render  him  liable 
for  an  injury  to  one  of  his  employees  from  an  accidental  discharge 
of  the  gun  while  the  owner  of  it,  having  subsequently  entered  the 
office  and  taken  the  gun,  is  demonstrating  its  workings  to  another 
fellow  employee.  Smith  v.  Peach  (1909)  200  Mass.  504,  86  N.  E. 
908. 

In  this  case  the  court  said,  however :  "If,  through  the  defendant's 
failure  to  take  proper  precautions  to  guard  against  a  danger  which 
he  ought  to  have  foreseen,  the  gun,  while  on  the  defendant's  prem- 
ises and  in  his  custody,  has  been  taken  and  accidentally  discharged 
by  an  intermeddler  to  the  injury  of  the  plaintiff,  who  was  lawfully 
in  the  stable  as  an  employee,  a  different  question  would  be  pre- 
sented." A.  C.  W. 
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STUART  «.  FREEMAN. 

[1903]   1  K.  B.  47. 

Alto  Reported  in  72  L.  J.  K.  B.  N.  B.  1,  SI  Week.  Rep.  Ell,  87  L.  T.  N.  S. 

510,  19  Timet  L.  R.  24. 

Insurance,  life  — Yearly  Insurance  —  Quarttrri y  payment*  of  premi- 
um —  Days  of  grace  —  Payment  of  premium  after  death  of  assured 
— Pairment  within  days  of  grace. 

The  plaintiff  was  assignee  of  a  policy  of  insurance  on  the  life  of  An- 
other person.  The  policy  waa  for  *  year,  end  the  premium  was  payable 
quarterly,  the  first  quarterly  payment  being  made  at  the  date  of  the 
policy.  One  of  the  conditions  of  the  policy  waa  that  it  should  be  of  no 
effect  if,  at  the  time  of  the  death  of  the  assured,  any  quarterly  premium 
should  be  more  than  thirty  days  In  arrear.  The  assured  died  during  the 
year  after  one  of  the  dates  fixed  for  payment  of  a  quarterly  premium, 
bat  within  the  days  of  grace,  and  the  premium  waa  paid  after  his  death 
by  toe  plaintiff,  bat  also  within  the  days  of  grace.  In  an  action  to  re- 
coyer  the  amount  insured: — 

Behi,  that  the  policy  being  for  a  year,  subject  to  defeasance  on  nonpay- 
ment of  any  quarterly  premium,  no  question  arose  as  to  the  revival  of 
the  policy  by  payment  during  the  days  of  grace,  but  that  the  policy  was 
prevented  from  lapsing  by  such  a  payment,  and  that  the  plaintiff  was 
entitled  to  recover. 

Pritohard  T.  Merchant?  Lift  Assurance  Society  (1868)  3  C.  B.  N.  S. 
022,  27  L.  J.  a  P.  N.  B.  169,  *  Jur.  N.  S.  307,  6  Week.  Rep.  340,  distin- 
guished. 

(November  4,  1902.) 

Application  for  a  new  trial,  or  that  judgment  should  be 
entered  for  the  plaintiff  in  an  action  tried  by  Ridley,  J.,  with  a 
jury. 

The  action  was  brought  to  recover  the  amount  insured  under 
a  policy  upon  the  life  of  F.  C.  Lawley,  granted  by  the  General 
life  Assurance  Company,  of  which  the  defendant  was  man- 
ager. The  policy  was  dated  November  18,  1899,  and  the  sum 
assured  [48]  was  stated  at  the  head  of  the  policy  to  be  2,5002. 
Then  followed  a  provision  as  to  the  premium:  "Premium. 
If  paid  annually,  4041.  lis.  Sd.  on  every  18th  day  of  Novem- 
ber.   If  paid  half-yearly,  2071.  7s.  lid.  on  every  18th  day  of 
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November  and  18th  day  of  May.  If  paid  quarterly,  1051.  on 
every  18th  day  of  November,  18th  day  of  February,  18th  day 
of  May,  and  18th  day  of  August."  The  policy  witnessed  that, 
in  consideration  of  the  assured  having  paid  to  the  company  the 
sum  of  1051.  on  account  of  the  premium  for  one  year  termi- 
nating on  November  17,  1900,  for  an  assurance  of  the  sum  of 
2,5001,  upon  the  life  of  the  assured,  the  company  agreed  that 
"in  case  the  assured  shall  die  before  or  upon  that  day,  or  shall 
survive  that  day,  and  there  shall  he  paid  to  the  company  a  like 
premium  before,  upon,  or  within  thirty  days  after  the  day  above 
mentioned,  and  in  every  succeeding  year  during  which  the  as- 
sured shall  be  living,  the  capital,  stocks,  and  funds  of  the  com- 
pany shall,  according  and  subject  to  the  provisions  of  the  deed 
of  settlement  of  the  company  and  the  conditions  indorsed  here- 
on, be  liable  to  pay  to  the  assured,  his  executors,  administrators, 
or  assigns,  after  proof  satisfactory  to  the  directors  of  the  com- 
pany of  the  age  and  death  of  the  assured,  the  sum  of  2,5002." 
Among  the  conditions  indorsed  on  the  policy  were  the  following: 
"(1)  The  assured  has  the  option  of  paying  the  premiums  half- 
yearly  or  quarterly,  instead  of  annually,  in  which  case  such  half- 
yearly  or  quarterly  premium,  as  the  case  may  be,  shall  be  the 
amount  and  payable  on  the  days  hereinbefore  respectively  men- 
tioned. Provided,  nevertheless,  that  in  case  a  claim  shall  arise 
at  any  time  during  the  subsistence  of  this  policy,  and  before 
all  the  premiums,  whether  half-yearly  or  quarterly,  for  the  then 
current  year,  commencing  at  a  date  corresponding  with  the  com- 
mencement of  this  policy,  shall  have  become  due  and  been  paid, 
that  then  and  in  such  case  the  amount  of  such  half-yearly,  or  quar- 
terly premium  so  not  having  become  due  and  been  paid  shall  be 
deducted  from  the  sum  assured  by  this  policy,  and  the  remainder 
of  such  last-mentioned  sum  shall  be  alone  payable  to  the  as- 
sured, his  executors,  administrators,  or  assigns.  Provided,  also, 
that  this  policy  shall,  subject  to  the  condition  next  hereunder 
appearing,  be  null  and  void,  and  of  no  [49]  effect,  if  at  the 
time  of  the  death  of  the  person  upon  whose  life  this  policy  is 
granted  any  of  the  above-mentioned  premiums,  as  well  half- 
yearly  or  quarterly  as  annual,  shall  be  more  than  thirty  days 
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The  second  condition  related  to  the  terms  on  which  the  policy 
might  be  revived  in  the  event  of  a  lapse,  by  nonpayment,  of  an; 
premium  within  thirty  days  of  its  becoming  due. 

The  plaintiff  was  assignee  of  the  policy,  and  on  August  18, 
1901,  a  quarter's  premium  became  due.  The  thirty  days'  grace 
expired  on  September  17,  1901,  without  the  premium  having 
been  paid,  hut  on  the  following  day,  September  18,  it  was  paid 
to  a  clerk  of  the  company  by  the  plaintiff,  who  received  a  re- 
ceipt for  it  The  assured  died  on  that  same  day,  a  few  hours 
before  the  premium  was  paid  and  accepted,  but  the  fact  of  his 
death  was  not  known  to  either  party  to  that  transaction.  On 
learning  the  factB  the  company  refused  to  pay  the  money  in- 
sured, upon  the  ground  that  at  the  time  of  the  death  of  the  as- 
sured the  policy  had  become  void  by  reason  of  the  premium  be- 
ing in  arrear,  and  that  the  policy  could  not  be  revived  by  pay- 
ment after  the  death  of  the  person  insured.  At  the  trial  there 
was  evidence  of  an  arrangement  by  which,  if  the  assured  did 
not  pay  the  quarterly  premiums  within  the  thirty  days  allowed 
after  the  fixed  days  for  payment,  the  plaintiff,  who  was  an  in- 
surance broker,  was  to  he  entitled  to  make  the  payment  on  the 
next  day.  The  jury  found  that  this  course  had  been  assented  to 
by  the  company's  clerk,  and  that  he  had  authority  to  make  the 
arrangement  The  effect  of  this  arrangement  would  be  to  add 
a  day  to  the  thirty  days  of  grace ;  but  the  learned  judge,  upon 
the  authority  of  Pritehard  v.  Merchants  Life  Assurance  Society 
(1858)  8  C.  B.  N.  S.  622,  27  L.  J.  C.  P.  N.  S.  169,  4  Jur.  N. 
S.  307,  6  Week.  Rep.  340,  held  that  the  payment  of  the  pre- 
mium after  the  death  of  the  assured,  though  made  within  the 
agreed  days  of  grace,  was  not  binding  upon  the  company,  and 
he  accordingly  entered  judgment  for  the  defendant 

The  plaintiff  appealed. 

J.  E.  Bankes,  KG,  and  A.  Powell,  KG,  for  the  plaintiff. 
There  was  conflicting  evidence  as  to  the  agreement  to  add  a 
[60]  day  to  the  thirty  days'  grace;  hut  the  jury  believed  the 
evidence  for  the  plaintiff,  and  it  is  impossible  to  say  that  there 
was  no  evidence  to  go  to  the  jury  on  this  point  In  Pritehard 
v.  Merchants'  Life  Assurance  Society  (1856)  3  C.  B.  N.  S.  622, 


a  By  Google 


186  ENGLISH  COURT  OF  APPEAL. 

27  L.  J.  C.  P.  N.  S.  169,  4  Jur.  N.  S.  307,  6  Week  Kep.  340, 
the  payment  of  the  premium  was  after  the  expiration  of  the  days 
of  grace,  and  the  opinions  expressed  as  to  the  effect  of  payment 
within  those  days,  hut  after  the  death  of  the  assured,  were  dicta, 
and  not  decisions.  In  the  present  case,  the  premium  being  taken 
to  have  been  paid  within  the  days  of  grace,  by  the  terms  of  the 
policy  there  was  no  lapse,  although  the  assured  died  during  the 
days  of  grace,  and  before  payment  of  the  premium.  The  policy 
on  payment  of  the  first  quarterly  instalment  came  into  force  for 
a  year,  but  was  liable  to  lapse  unless  kept  on  foot  by  the  sub- 
sequent quarterly  payments  within  the  agreed  time.  The  same 
policy  would  run  for  the  whole  year,  and  during  that  period 
there  would  be  no  question  of  renewal, — the  only  question  that 
could  be  raised  being  whether  the  policy  had  lapsed.  That  cre- 
ates a  further  distinction  between  this  case  and  Pritchard  v. 
Merchants'  Life  Assurance  Society,  supra. 

Duke,  K.C.  (with  him  Ellis  Hill  and  A.  W.  Wills),  for  the 
defendant  There  was  no  evidence  that  the  company's  clerk 
had  any  authority  to  bind  the  company  by  receiving  the  pre- 
mium after  the  days  of  grace.  Further,  assuming  payment 
within  the  days  of  grace,  when  that  payment  was  made  the  policy 
had  lapsed  by  the  death  of  the  assured.  There  was  a  fixed  time 
for  payment,  and  the  days  of  grace  had  reference  to  an  insur- 
ance in  the  future,  and  such  an  insurance  could  only  be  made 
on  a  life  in  existence.  This  view  is  supported  by  the  decision 
in  Simpson  v.  Accidental  Death  Insurance  Co.  (1857)  2  C.  B. 
N.  S.  257,  26  L.  J.  C.  P.  N.  S.  289,  3  Jur.  N.  S.  1079,  as  well 
as  by  the  judgments  in  Pritchard  v.  Merchants'  Life  Assurance 
Society  (1858)  3  C.  B.  N.  S.  622,  27  L.  J.  C.  P.  N.  S.  169,  4 
Jur.  N.  S.  307,  6  Week.  Eep.  340. 

A.  Powell,  K.C.,  in  reply. 

Collins,  M.B, :  This  is  an  appeal  from  the  judgment  for  the 
defendant  entered  by  Bidley,  J.,  at  the  trial  of  the  cause  with 
a  jury.  The  action  was  brought  on  a  life  policy  by  the 
[51]  terms  of  which  the  premium  was  payable  quarterly  on  cer- 
tain fixed  dates,  or  within  thirty  days  after  each  of  these  dates. 
The  premium  payable  at  one  of  these  dates  was  in  fact  paid 


a  By  Google 


STUART  v.  FREEMAN.  187 

on  the  thirty-first  day  after  it  was  due,  and  it  happened  that  the 
assured  had  died  on  that  day,  and  before  the  quarter's  premium 
'was  paid.  The  question  that  arose  was  whether  the  payment 
of  the  premium  one  day  after  the  thirty  days  allowed  was  equiv- 
alent to  a  payment  within  the  days  of  grace,  and  a  further 
question  was  whether,  if  the  premium  could  be  treated  as  a 
payment  within  the  terms  of  the  policy,  it  was  an  adequate  pay- 
ment so  as  to  give  the  plaintiff  as  assignee  of  the  policy  a  right 
to  recover  on  it,  though  the  payment  was  made  after  the  death 
of  the  assured.  The  first  point  to  which  I  hare  referred  was 
a  question  of  fact  for  the  jury.  [The  Master  of  the  Rolls  ex- 
amined the  evidence  on  this  point,  and  continued: — ] 

The  question  is  whether  on  these  facts  there  was  evidence  fit 
to  be  submitted  to  the  jury,  that  the  premium  was  received  un- 
der the  authority  of  the  defendant,  so  that  the  receipt  was  bind- 
ing on  the  company.  The  conclusion  I  have  come  to  is  that 
there  was  abundant  evidence  to  go  to  the  jury,  and  that  their 
finding  on  this  matter  cannot  be  impeached. 

That  conclusion  puts  the  payment  on  the  thirty-first  day  after 
the  named  day  for  the  quarterly  payment,  on  the  same  footing 
as  if  it  had  been  made  within  the  thirty  days  mentioned  in  the 
policy;  and  the  further  question  then  arises  whether  it  was  a 
good  payment  in  point  of  law,  being  made  within  the  days  of 
grace,  but  after  the  death  of  the  assured.  The  learned  judge 
held,  on  the  authority  of  Pritehard  v.  Merchants'  Life  Assurance 
Society  (1858)  3  C.  B.  N.  S.  622,  27  L.  J.  C.  P.  N.  S.  169,  4 
Jnr.  N.  S.  307,  6  Week.  Eep.  840,  that  the  plaintiff  could  not 
recover  on  the  policy.  The  judgments  of  the  learned  judges, 
so  far  as  they  relate  to  the  matter  we  have  to  consider,  were  not 
decisions,  but  were  a  series  of  dicta,  which  are,  without  doubt, 
of  great  weight.  It  should  be  noted  that  in  the  case  cited  the 
premium  was  an  annual  payment,  and,  further,  that  the  pre- 
mium was  paid  after  the  days  of  grace  allowed  for  that  annual 
payment  Sir  James  Shaw  Willes  gives  his  view  on  the  ques- 
tion before  us  in  these  words,  3  C.  B.  N.  S.  622,  at  p.  64S : 
"The  inclination  of  my  opinion — if  it  be  necessary  [58]  to  ex- 
press one,  and  perhaps  it  is,  for  it  has  an  important  bearing  on 
the  case— is,  that  the  thirty  days  are  given  only  with  reference 
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to  insurance  for  future  years,  and  that,  notwithstanding  the  life 
has  become  less  valuable,  the  company  are  bound  to  go  on  in- 
suring future  years  provided  the  future  premiums  are  paid  with- 
in thirty  days  after  the  expiration  of  each  period  of  insurance." 
That  which  the  learned  judge  was  dealing  with  was  an  annual 
insurance  at  an  annual  premium,  with  a  provision  for  renewal 
which  would  entitle  the  assured  to  insure  in  a  future  year  at 
the  same  premium,  and  not  at  a  higher  one,  provided  he  ap- 
proached the  insurers  within  a  certain  time.  It  is  advantageous 
to  have  this  right  of  renewal  at  the  original  premium,  but  such 
a  right  as  that  does  not  get  rid  of  the  fundamental  principle, 
that  the  person  on  whose  life  the  matter  turns  must  be  alive, 
and  that,  if  he  is  dead  and  cannot  come  within  the  given  time 
to  ask  for  a  future  insurance,  no  one  else  can  do  so.  In  the 
present  case,  within  the  course  of  the  year  for  which  the  insur- 
ance was  to  run,  some  instalments  were  paid.  The  provision 
as  to  payment  by  instalments  does  not  affect  the  fact  that  the 
insurance  was  for  a  year,  but  attaches  a  condition  of  defea- 
sance if  any  instalment  is  not  paid  within  the  days  of  grace. 
In  the  one  case,  that  which  is  agreed  on  is  a  right  to  renew  on 
certain  terms;  in  the  case  before  us,  there  is  a  subsisting  in- 
surance which,  if  not  forfeited,  endures  for  a  year.  At  the  head 
of  the  policy  we  find — "Premium.  If  paid  quarterly,  1051.,"  and 
payment  is  to  be  made  on  certain  fixed  days.  Then  the  policy 
witnesses  that,  the  assured  having  paid  1052.  on  account  of  the 
premium  for  one  year,  the  company  agree  that  in  case  the  as- 
sured should  die  before  the  last  day  of  the  year,  or  "shall  sur- 
vive that  day,  and  there  shall  be  paid  to  the  company  a  like  pre- 
mium before,  upon,  or  within  thirty  days  after  the  day  above 
mentioned,  and  in  every  succeeding  year  during  which  the  as- 
sured shall  be  living,"  the  funds  of  the  company,  subject  to  the 
deed  of  settlement  of  the  company,  and  the  conditions  indorsed 
on  the  policy,  should  be  liable  to  pay  the  amount  assured.  These 
provisions,  read  with  that  as  to  1052.  being  the  amount  to  be 
paid  quarterly,  create  an  insurance  for  a  year  [53  j  at  a  pre- 
mium for  the  year  payable  quarterly.  The  conditions  indorsed 
on  the  policy  give  in  explicit  terms  the  option  to  pay  the  pre- 
miums quarterly  instead  of  annually ;  and  that  the  premium  is 
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a  yearly  one  is  shown  by  the  second  clause  of  the  first  condi- 
tion, which  provides  for  the  deduction  from  the  amount  pay- 
able, in  case  of  a  claim  on  the  policy,  of  the  half-yearly  or  quar- 
terly premiums  for  the  current  year,  which  may  not  have  be- 
come due  and  been  paid  when  the  claim — that  is,  the  claim  on 
the  death  of  the  assured — arises.  The  condition  continues  in 
these  terms:  "Provided  also,  that  this  policy  shall,  subject  to 
the  condition  next  hereunder  appearing" — a  condition  that  re- 
lates to  the  revival  of  a  lapsed  policy — "be  null  and  void,  and  of 
no  effect,  if  at  the  time  of  the  death  of  the  person  upon  whose 
life  this  policy  is  granted  any  of  the  above-mentioned  premiums, 
as  well  half-yearly  or  quarterly  as  annual,  shall  be  more  than 
thirty  days  in  arrear."  The  scheme  of  the  policy  is  that  it  shall 
be  for  a  year,  and  shall  be  kept  alive  till  default,  and  shall  not 
be  forfeited  if  the  premiums  are  paid  quarterly  within  the  days 
of  grace.  In  point  of  principle  it  follows  that  it  is  not  neces- 
sary to  show  the  existence  of  the  life  assured  when  the  premium 
is  paid  within  the  agreed  time. 

I  think,  therefore,  that  the  finding  of  the  jury  cannot  be  dis- 
turbed, and,  if  it  is  accepted,  then  in  point  of  law  it  establishes 
that  the  payment  was  made  within  the  time  indicated  on  the 
policy. 

It  follows  that,  in  my  opinion,  this  appeal  must  be  allowed, 
and  judgment  must  be  entered  for  the  plaintiff. 

Romer,  L. J. :  As  to  the  question  of  fact  which  was  left  to 
the  jury,  I  need  only  say  that,  looking  at  all  the  circumstances 
of  the  case,  we  ought  not  to  hold  that  there  was  no  sufficient  evi- 
dence to  justify  the  jury  in  coming  to  the  conclusion  at  which 
they  arrived.  That  being  so,  we  must  treat  the  payment  of  the 
premium  on  September  18  as  if  it  bad  been  made  within  the 
thirty  days  of  grace,  or  treat  the  death  as  if  it  had  occurred 
within  those  thirty  days,  and  before  the  payment  of  the  pre- 
mium. I  prefer  to  decide  the  question  that  arises  under  this 
state  of  facts  on  the  wording  of  the  policy,  though  I  by  no 
[54]  means  say  that  the  reasons  for  my  decision  might  not  af- 
fect other  policies  not  so  clearly  expressed. 

In  my  opinion,  the  payment  of  the  premium  was  made  in  ac- 
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cordance  with  the  terms  of  this  policy,  and  I  see  no  reason  why 
an  artificial  interpretation  should  be  pat  on  those  words.  It  is 
to  be  noted,  having  regard  to  some  of  the  observations  made 
in  the  judgments  in  Pritchard  v.  Merchants'  Life  Assurance  So- 
ciety (1858)  8  C.  B.  N.  S.  622,  27  L.  J.  C.  P.  N.  S.  169,  4  Jur. 
N.  S.  307,  6  Week.  Rep.  840,  that  in  this  policy  it  is  not  pro- 
vided that  the  premiums  shall  be  paid  by  the  assured,  without 
any  mention  of  executors  or  assigns,  although  I  do  not  wish  it 
to  be  supposed  that  I  think,  had  it  been  so,  it  would  have  been 
fatal  to  this  claim. 

The  precise  question  raised  by  the  defendant  is  settled  by 
the  first  condition  indorsed  on  the  policy.  The  last  clause  of 
that  condition  shows  under  what  circumstances  the  policy  be- 
comes void  in  the  case  of  quarterly  payments  of  the  premium. 
It  runs  thus:  "This  policy  shall  be  null  and  void,  and  of  no 
effect,  if  at  the  time  of  the  death  of  the  person  upon  whose  life 
this  policy  is  granted  any  of  the  above-mentioned  premiums,  as 
well  half-yearly  or  quarterly  as  annual,  shall  be  more  than  thirty 
days  in  arrear."  Presumably,  therefore,  the  policy  is  to  be 
valid  and  continuing  even  though  the  person  whose  life  is  as- 
sured dies  within  the  thirty  days,  and  the  premium  has  not  been 
paid  before  his  death.  The  earlier  part  of  the  condition  is  in 
accord  with  this  view.  It  provides  that  "in  case  a  claim  shall 
arise  at  any  time  during  the  subsistence  of  this  policy,  and  be- 
fore all  the  premiums,  whether  half-yearly  or  quarterly,  for  the 
then  current  year,  commencing  at  a  date  corresponding  with 
the  commencement  of  this  policy,  shall  have  become  due  and 
been  paid,"  those  amounts  are  to  be  deducted  from  the  sum  pay- 
able under  the  policy.  I  have  pointed  out  that  this  policy  was 
subsisting  during  the  thirty  days,  and  that  death  occurred  during 
those  thirty  days,  so  that  a  claim  arose ;  and  in  this  condition  I 
find  an  express  provision  by  which  the  premium  that  had  to  be 
paid  within  those  thirty  days  is  to  be  deducted  from  the  amount 
payable  under  the  policy,  and  the  balance  only  is  to-  be  paid 
over. 

[55]  I  think  this  case  comes  within  the  terms  of  the  policy, 
and  I  agree  that  the  appeal  should  be  allowed. 
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Mathew,  L. J. :  I  am  of  the  same  opinion.  On  the  question 
of  the  agreement  set  up  by  the  plaintiff,  I  think  that  there  was 
evidence  for  the  jury.  They  were  the  proper  authority  to  de- 
termine that  matter,  and  their  finding  ought  not  to  be  disturbed. 
The  point  of  law  raised  is  based  on  the  two  cases  of  Simpson 
v.  Accidental  Death  Insurance  Co.  (185T)  2  C.  B.  N.  S.  257, 

26  L.  J.  C.  P.  N.  S.  289,  3  Jur.  N.  S.  1079,  and  Pritchard  v. 
Merchants'  Life  Assurance  Society  (1868)  3  C.  B.  N.  S.  622, 

27  L.  J.  C.  P.  N.  S.  169,  4  Jur.  N.  8.  307,  6  Week.  Rep.  340. 
The  observations  of  the  learned  judges  in  those  cases  must  be 
treated  with  respect ;  but  I  find  myself  unable  to  agree  with  the 
dicta  in  the  second  case,  that  allowing  days  of  grace  means  only 
that  during  those  days  there  was  to  be  a  continuing  offer  to  re- 
new the  policy,  and  that  unless  that  offer  was  accepted  and  pay- 
ment made  while  the  life  insured  was  in  existence  the  policy 
was  void.  That  appears  to  be  the  view  glanced  at  rather  than 
decided.  However  that  may  be,  I  do  not  think  that  view  is 
applicable  to  the  present  case.  There  was  here  a  policy  for  a 
year,  and  it  is  difficult  to  see  why  the  giving  of  days  of  grace 
should  be  treated  as  an  offer  to  renew  a  policy  that  had  not  run 
out  its  full  term.  In  my  opinion,  the  correct  view  as  to  the 
days  of  grace  allowed  by  the  terms  of  this  policy  is,  that,  if  pay- 
ment is  made  within  the  time  mentioned,  it  is  to  be  taken  to 
have  been  made  on  the  day  appointed  for  payment,  and  is  to 
have  the  same  effect  as  if  it  had  been  made  on  that  day.  I 
agree  that  there  should  be  judgment  for  the  plaintiff. 

Appeal  allowed. 

Solicitors  for  plaintiff:  George  8.  Warmington  &  Go. 
Solicitors  for  defendant:     Gush,  Phillips,  Walters,  &  WQ- 
Hams. 

Note. — Validity  of  payment  of  premium  or  assessment  during 
period  of  extension  agreed  upon,  but  after  insured's  death. 

This  note  does  not  cover  the  question  of  what  payments  will 
authorize  a  reinstatement  of  the  insured  after  a  suspension  has  oc- 
curred because  of  nonpayment  of  premiums,  but  is  confined  to  cases 
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passing  merely  on  the  question  of  the  validity  of  payments  made 
during  a  period  of  extension  granted  for  the  payment  of  the  premium 
or  assessment. 

Its  scope  being  confined  to  the  effect  of  a  stipulation  extending 
the  time  for  payment,  it  does  not  include  cases  in  which  the  ex- 
tension results  from  operation  of  law;  as,  where  the  last  day  for 
payment  falls  on  Sunday  or  a  holiday,  and  the  insured  dies  on  that 
day.  See,  as  holding  that  a  payment  on  the  following  day  is  good 
in  such  a  case,  Hammond  v.  American  Mut.  L.  Ins.  Co.  (1858)  10 
Gray,  306;  Leigh  v.  Knockerbocker  L.  Ins.  Co.  (1874)  26  La.  Ann. 
436,  which  holds  that  where  a  premium  note  for  three  months  came 
due  on  Sunday  and  the  insured  died  that  day  at  1  p.  if.,  although 
the  policy  said  that  the  premium  must  be  paid  at  noon  on  the  day 
it  became  due,  payment  of  the  note  on  Monday  at  auy  time  during 
business  hours  was  sufficient  although  in  the  afternoon ;  and  Northey 
v.  Bankers'  Life  Asso.  (1895)  110  Cal.  547,  43  Pac.  1079,  which 
holds  that  where  notice  was  given  that  an  assessment  must  be  paid 
during  the  month  of  April,  and  upon  April  28  the  insured  was  shot, 
and  died  on  May  1,  which  was  Sunday,  the  last  day  for  payment 
was  May  1st,  and  that  the  policy  was  therefore  in  force  at  the  in- 
sured's death,  since  the  only  provision  for  forfeiture  stipulated  that 
it  should  occur  only  in  case  of  a  failure  to  pay  at  maturity  in  Janu- 
ary, April,  July,  or  October,  and  a  statute  of  the  state  provided  that 
when  any  contract  was  to  be  performed  on  a  holiday  it  might  be 
performed  on  the  next  business  day. 

It  is  held  by  the  great  weight  of  authority  that  payment  of  pre- 
miums or  assessments  may  be  made  at  any  time  during  the  period  of 
extension  granted,  although  the  insured  has  died  during  such  period 
and  before  the  payment. 

The  reasoning  supporting  this  conclusion  is  stated  in  Homer  v. 
Guardian  Mut.  L.  Ins.  Co.  (1876)  67  N.  T.  478,  where  it  was 
held  that,  although  a  contract  of  insurance  provided  for  a  forfeiture 
of  a  policy  in  case  of  nonpayment  of  premiums  upon  certain  dates, 
no  forfeiture  resulted  where  the  payment  of  the  premium  was  ex- 
tended by  the  company,  notwithstanding  the  insured  had  died  dur- 
ing the  period  of  extension  without  having  paid  the  premium.  The 
court  said:  "It  cannot  be  intended  from  the  simple  transaction 
of  giving  time  for  payment  of  the  premium — that  is,  giving  credit, 
instead  of  exacting  prompt  payment — the  parties  had  in  view  the 
continuance  of  the  contract  merely  to  secure  the  benefit  of  it  to  the 
insurer  by  the  payment  of  the  premium  if  the  peril  insured  against 
should  not  happen,  but  in  case  of  the  death  of  the  insured  before  the 
time  should  elapse  for  its  payment  the  contract  should  be  void ;  that 
is,  that  upon  the  occurrence  of  the  event  constituting  the  peril,  in- 
demnity against  which  was  the  only  object  and  purpose  of  the  con- 
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tract,  the  policy  should  be  of  no  avail  This  would  be  saying  to 
one  undertaking  to  pay  in  the  future  for  a  risk  to  commence  in 
praaenti,  that  his  life  is  insured  if  be  lives,  but  if  he  dies  he  is  not 
insured.  The  policy  was  continued  in  full  efficacy,  and  was  a  valid 
and  effective  insurance  at  the  time  of  the  death  of  the  insured." 

And  in  the  following  cases  it  was  held  that  payment  of  the  pre- 
miums or  assessments  might  be  made  by  those  interested,  after  the 
insured's  death,  at  any  time  during  the  period  of  extension  granted : 
Wright  v.  Supreme  Commaadery  K.  0.  E.  (1891)  87  Ga.  426,  14 
IlR-A.  £83,  13  S.  E.  564  (provision  allowing  thirty  days  after  notice 
of  assessment  in  which  to  pay) ;  Kansas  Protective  Union  v.  Whitt 
(1887)  36  Kan.  760,  59  Am.  Rep.  607,  14  Pac.  275  (where  note 
given  in  payment  of  premium  was  extended  and  payment  was  made 
during  period  of  extension) ;  Howell  v.  Knickerbocker  L.  Int.  Co. 
(1871)  44  N.  Y.  276,  4  Am.  Rep.  675  (agreement  subsequent  to 
insurance,  that  in  case  anything  happened  to  prevent  payment  of 
premium  the  policy  would  remain  in  force  for  reasonable  time) ; 
Warden  v.  Guardian  Mut,  L.  Ins.  Co.  (1875)  7  Jones  &  3.  317  (con- 
dition that  premium  should  be  paid  when  due  "or  within  thirty  days 
thereafter") ;  Rogers  v.  Capitol  L.  Ins.  Co.  (1875)  1  W.  N.  C.  589 
(premium  due  on  certain  date  or  within  certain  number  of  days 
thereafter) ;  Bankers'  &  M.  Mut.  Ben.  Asto.  v.  Siapp  (1890)  77  Tex. 
517,  19  Am.  St.  Bep.  772,  14  S.  W.  168  (provision  that  assess- 
ments should  be  payable  within  thirty  days  after  notice) ;  Provi- 
dent 8av.  L.  Assur.  8oe.  v.  Taylor  (1906)  74  C.  C.  A.  41,  142  Fed. 
709  (stipulation  that  grace  of  thirty  days  would  be  allowed  in  pay- 
ment of  premium,  and  provision  for  payment  of  interest,  when  ad- 
vantage was  taken  of  such  stipulation) ;  Tattersall  v.  People's  L. 
Int.  Co.  (1905)  11  Out.  L.  Rep.  326,  affirmed  in  37  Can.  S.  C.  690 
(provision  that  thirty  days  would  be  allowed  for  payment  of  re- 
newal premium). 

And  in  McQowan  v.  Northwestern  Legion  of  Honor  (1896)  98 
Iowa,  118,  67  N.  W.  89,  where  the  sending  of  certain  notices  or 
assessments  was  held  to  extend  the  time  of  payment  of  the  assess- 
ment to  a  certain  date,  it  was  held  that  the  fact  that  the  insured 
died  before  that  date  would  not  defeat  the  right  of  recovery  on  the 
policy,  if  the  payment  was  made  before  the  date  named. 

So,  in  Ruse  v.  Mutual  Ben.  L.  Ins.  Co.  (1858)  26  Barb.  556, 
where  a  prospectus  exhibited  to  the  insured  provided  that  a  farther 
credit  of  thirty  days  after  the  date  on  which  the  premium  was  due 
should  be  allowed,  it  was  held  that  a  tender  made  shortly  before 
the  insured's  death,  which  occurred  within  the  thirty  days,  was  good ; 
since  payment  might  be  made  at  any  time  during  that  period.  This 
case  was  reversed  in  23  N.  Y.  516,  however,  where  it  was  held  that 
the  prospectus  was  inadmissible  to  vary  the  terms  of  the  policy, 
B.  B.  Cas.  VoL  H.— 13. 
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which  provided  for  a  forfeiture  in  case  of  failure  to  pay  on  a  given 
date,  and  made  no  provision  for  days  of  grace. 

And  in  Moore  v.  Order  of  Railway  Conductors  (1894)  90  Iowa, 
721,  57  N.  W.  623,  where  the  sixty  days  allowed  for  payment  of 
assessments  in  a  mutual  benefit  association  had  not  expired  at  the 
death  of  the  insured,  it  was  held  that  a  forfeiture  of  membership 
in  the  association  could  not  be  based  upon  a  failure  to  pay  existing 
assessments  before  the  expiration  of  such  period,  the  court  stating 
that  whether  the  assessment  might  be  a  valid  claim  against  the  es- 
tate of  the  deceased,  or  might  be  deducted  from  the  amount  due 
on  the  certificate,  was  not  questioned  in  the  case. 

In  accord  with  the  holding  of  the  weight  of  authority,  that  pay- 
ment of  premiums  or  assessments  may  be  made  at  any  time  during 
the  period  of  extension  allowed,  although  the  insured  has  died  dar- 
ing that  period,  it  is  held  that  the  insured  has  the  full  period  stipu- 
lated for  in  extension  agreements  in  which  to  make  a  valid  pay- 
ment, and  that  if  he  dies  during  the  period  of  grace  without  having 
made  the  payment,  he  is  not  in  default,  and  a  recovery  may  be  had 
on  the  policy. 

And  in  the  following  cases  where  the  insured  had  died  during 
the  period  of  extension  granted,  it  was  held  that  he  was  not  in  de- 
fault, bnt  that  the  policy  remained  in  force  during  the  period  of 
grace  so  that  a  recovery  might  be  had  thereon:  Protection  L.  Ins. 
Co.  v.  Palmer  (1876)  81  III.  88  (provision  that  assessments  should 
be  paid  within  thirty  days  from  date  of  notice,  and,  in  case  of  fail- 
ure so  to  do,  a  forfeiture  should  be  declared) ;  Grand  Legion,  8.  K. 
A.  v.  Beaty  (1905)  117  HI.  App.  657,  affirmed  in  224  111.  346,  8 
L.B.A.(H".S.)  1124,  79  N.  E.  565,  8  A.  &  E.  Ann.  Caa.  160  (pro- 
vision that  member  could  not  be  suspended  until  he  had  been  in 
arrears  twenty-eight  days) ;  Supreme  Tribe,  B.  E.  v.  Ball  (1900) 
24  Ind.  App.  316,  79  Am.  St.  Hep.  262,  56  N.  E.  780  (provision 
that  premium  should  be  due  on  first  of  month  and  should  be  paid 
on  or  before  25th) ;  Kentucky  Life  £  Acci.  Ins.  Co.  v.  Kaufman 
(1897)  102  Ky.  6,  42  S.  W.  1104  (provision  that  payment  should 
1m  made  within  thirty  days  of  notice,  and  stipulating  for  de- 
duction of  balance  due  company  from  amount  of  loss) ;  Knight  v. 
Supreme  Court,  O.  C.  F.  (1889)  2  Silv.  Sup.  Ct  453,  6  N.  Y.  Supp. 
427  (provision  that  omission  to  pay  assessments  within  thirty  days 
should  work  forfeiture) ;  Gottlieb  v.  Abraham  Lincoln  Mut.  L.  Ins. 
Co.  (1909)  225  Pa.  102,  133  Am.  St.  Eep.  856,  73  Atl.  1057  (pro- 
vision that  after  first  premium  is  paid  a  grace  of  thirty  days,  during 
which  the  contract  should  remain  in  force,  would  be  allowed  in  the 
payment  of  premiums  by  insured  or  anyone  for  him) ;  Mofait  v.  Re- 
liance Mut.  Life  Assur.  Soc.  (1881)  45  TJ.  C.  Q.  B.  561  (death  of  in- 
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sored  before  note  which  had  been  accepted  in  payment  of  premium 
matured). 

And  where  the  by-laws  of  a  mutual  benefit  insurance  association 
provided  that  payments  might  be  made  through  a  loan  fond  of  a 
subordinate  lodge  within  forty  days  from  the  first  of  the  month  when 
the  assessments  were  due,  and  a  farther  provision  stipulated  that 
payment  might  be  made  to  a  local  treasurer  within  thirty  days,  one 
who  has  availed  himself  of  the  first  method  may  rely  on  the  local 
officers  making  the  payment  for  him,  and  he  is  not  in  default  al- 
though he  dies  after  the  thirty  days  but  within  the  forty  days  al- 
lowed. Fitzpatrick  v.  Knights  of  Columbus  (1911)  143  App.  Div. 
540, 128  KT.  Y.  Supp.  366,  rehearing  denied  in  129  N.  Y.  Supp.  1122. 

And  where  it  is  provided  that  a  failure  to  pay  an  assessment  with- 
in thirty  days  from  the  date  of  notice  shall  operate  to  suspend  the 
member,  if  it  appears  that  thirty  days  did  not  intervene  between  the 
receipt  of  the  notice  of  assessment  and  the  death  of  the  insured,  the 
assessment  need  not  be  paid.  Grand  Lodge,  I.  0.  M.  A.  v.  Better- 
field  (1891)  37  111.  App.  522. 

In  McMaster  v.  New  York  L.  Ins.  Co.  (1897)  78  Fed.  33,  30 
C.  C.  A.  532,  57  IT.  S.  App.  638,  reversed  on  other  grounds  in  87 
Fed.  63,  where  a  statute  provided  that  the  person  procuring  appli- 
cations for  insurance  should  be  deemed  the  agent  of  the  company,  and 
the  agent  of  the  insurer  called  the  insured's  attention  to  a  provision 
that  after  the  policy  had  been  in  force  three  months  a  grace  of  thirty 
days  should  be  allowed  in  the  payment  of  premiums,  and  represented 
that  if  the  first  year's  premium  was  paid  on  the  delivery  of  the 
policy  it  could  not  be  forfeited  for  thirteen  months,  and  where  the 
policies  issued  were  dated  December  18th  and  were  delivered  on  De- 
cember 25th,  and  the  premium  was  then  paid,  it  was  held  that  the 
policy  was  in  force  at  the  time  of  the  insured's  death  which  occurred 
January  18th,  although  a  provision  had  been  inserted  in  the  policy, 
without  the  insured's  knowledge,  to  the  effect  that  the  subsequent 
premium  should  be  paid  on  December  12th  of  each  year,  the  company 
being  bound  by  the  agenf  s  representation  that  the  policy  should  con- 
tinue for  thirteen  months,  and  the  insured  having  died  within  that 
time. 

And  in  Michigan  Mut.  L.  Ins.  Co.  v.  Custer  (1890)  128  Ind.  25, 
27  N.  E.  124,  a  provision  of  the  policy  stipulated  that  if  any  premium 
should  be  settled,  wholly  or  in  part,  by  note  or  other  obligation  the 
settlement  should  not  be  deemed  a  payment,  but  only  an  extension 
of  the  time  for  the  payment  of  the  premium,  and  that  if  such  note  or 
other  obligation,  or  any  renewals  thereof,  should  not  be  fully  paid 
when  due  the  company  should  not  be  liable  for  any  loss  occurring 
while  such  note  or  other  obligations  remained  due  and  unpaid,  and 
where  the  insured  had  given  his  note  in  payment  of  his  premium,  and 
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shortly  before  the  maturity  thereof  the  insurance  company,  at  his 
request  and  for  a  sufficient  consideration,  agreed  that  the  time  for 
the  payment  of  the  note  should  be  extended  for  five  months,  and  the 
insured  died  within  that  time,  it  was  held  that  the  policy  continued  in 
force  during  the  fire  months,  and  that  the  company  was  liable. 

An  opposite  conclusion  has  been  reached  in  some  cases. 

Thus,  under  a  provision  that  if  a  member  neglects  to  pay  quarterly 
premiums  for  fifteen  days  after  the  same  become  due,  the  policy  shall 
be  void,  and  that  he  "shall  pay  or  cause  to  be  paid"  within  that  time, 
it  has  been  held  that  the  death  of  the  insured  during  such  fifteen 
days  and  before  payment  defeats  the  insurance,  and  that  a  tender  of 
the  premium  thereafter,  though  within  the  fifteen  days,  is  insuffi- 
cient.    Want  v.  Blunt  (1810)  12  East,  183, 11  Revised  Bep.  340. 

And  this  rule  has  been  followed  in  other  cases  where  a  certain  num- 
ber of  days  was  given  for  payment  after  a  premium  became  due. 
Simpson  v.  Accidental  Death  Int.  Co.  (1867)  2  C.  B.  N.  S.  257, 
26  L.  J.  C.  P.  N.  S.  289,  3  Jar.  N.  S.  1079;  Mutual  Ben.  L.  Ins.  Co. 
Y.Buse  (1850)  8  Ga.  534. 

In  the  case  of  Simpson  v.  Accidental  Death  Ins.  Co.  supra,  pay- 
ment was  in  fact  not  offered  until  after  those  days  had  expired,  bat 
the  court  said,  even  within  that  time  payment  could  not  be  made 
after  his  death. 

And  there  is  a  dictum  in  Pritchard  v.  Merchants'  £  T.  Mut.  Life 
Assur.  Soc.  (1868)  3  C.  B.  N.  S.  622,  27  L.  J.  C.  P.  N.  S.  169, 4  Jur. 
N.  S.  307,  6  Week.  Bep.  340,  where  a  policy  provided  that  if  the 
premium  was  not  paid  within  thirty  days  the  policy  should  be  void, 
that  a  payment  within  the  thirty  days,  but  after  the  death  of  the 
insured,  would  not  be  valid.  The  court  in  Stcabt  v.  Freeman,  how- 
ever, say  that  they  are  unable  to  agree  with  this  dictum. 

In  Manufacturers'  L.  Ins.  Co.  v.  Gordon  (1893)  20  Ont  App. 
Bep.  309,  where  a  policy  of  life  insurance  provided  "that  a  grace 
of  one  month  will  be  allowed  in  payment  of  premium,  at  the  expi- 
ration of  which  time  if  the  said  premium  remains  unpaid,  this  policy 
shall  thereupon  become  void,"  the  court  was  divided  upon  the  ques- 
tion of  whether  payment  must  be  made  during  the  life  of  the  insured, 
or  whether  it  might  be  made  at  any  time  before  the  expiration  of 
the  time  of  grace  whether  the  insured  had  died  or  not.  Two  mem- 
bers of  the  court  stated  that  it  was  not  necessary  for  them  to  decide 
the  question,  but  expressed  opinions  thereon  which  were  in  conflict. 
Chief  Justice  Hagarty  took  the  position  that  payment  must  be  made 
during  the  life  of  the  insured,  and  that,  if  he  died  before  the  expi- 
ration of  the  time  of  grace  and  before  payment,  no  recovery  could  be 
had.  In  announcing  this  conclusion  he  said :  "The  life,  the  subject- 
matter  of  the  insurance  contract,  had  dropped, — a  premium  being 
in  default.    The  beneficiary  under  the  policy  (the  defendant)  in- 
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wats  that  as  payment  was  tendered  within  the  month,  there  was 
in  fact  no  default,  but  an  absolute  continuance  of  the  risk  until  the 
end  of  the  month.  I  feel  great  difficult;  in  accepting  this  view.  The 
whole  scheme  of  insurance  seems  based  upon  the  payment  in  advance 
at  the  commencement,  or  as  it  were,  to  start  the  running  or  incep- 
tion of  the  risk.  When  default  was  made  by  nonpayment  on  the 
5th  of  January,  the  risk  was  at  an  end  or  had  ceased  to  continue, 
subject  to  a  provision  in  the  way  of  a  grace  or  indulgence  to  the 
assured  by  payment  within  a  month ;  but  under  another  provision, 
with  interest  from  the  time  of  actual  default.  But  if  the  assured 
die  on  the  second  day  of  the  month  without  payment,  are  his  rep- 
resentatives entitled  to  offer  payment  twenty-nine  days  after  the 
life  had  dropped  ?  That  is  the  proposition  the  defendant  has  to  as- 
sert. .  .  .  The  whole  subject-matter  of  the  insurance  was  gone, 
and  the  risk  had  terminated.  If  not,  then  in  the  case  just  suggested, 
the  risk  continued  for  say  twenty-eight  days,  until  the  month 
was  nearly  up;  although  the  company  had  no  existing  premium 
to  support  the  risk,  and  never  might  have  any,  nor  could  they  en- 
force any.  The  representatives  might  tender  or  not  as  they  pleased. 
I  think  we  must  construe  the  policy  as  only  granting  this  grace  so 
long  as  the  life  was  in  being, — so  long  as  there  was  a  life  which  the 
risk  covered  or  to  which  it  applied.  A  half-yearly  or  yearly  pre- 
mium paid  in  advance  is  an  unmistakable  right  to  insurance  for  that 
period,  absolute  as  a  matter  of  contract.  For  an  extra  month  payment 
will  re-establish  the  contract ;  but  there  must  be  the  existence  of  the 
life  on  which  the  risk  is  to  continue  or  to  attach." 

An  opposite  conclusion  was  reached  in  this  case  by  Burton,  J.  A., 
who  said :  "I  am,  I  confess,  a  little  surprised  at  any  question  arising 
at  the  present  day  as  to  the  liability  of  a  life  assurance  company  where 
the  assured  dies  within  the  days  of  grace,  but  before  the  payment  of 
the  premium,  provided  that  it  is  paid  within  the  extended  period. 
In  practice  no  company  disputes  such  liability,  and  in  most  cases 
they  have  remodeled  their  contracts  so  as  to  place  the  matter  beyond 
question.  This  was  done  in  consequence  of  the  dicta  which  fell  from 
some  of  the  judges  during  the  argument  in  Pritchard  v.  Merchants, 
&  T.  Life  Assut.  Soe.  and  Simpson  v.  Accidental  Death  Ins.  Co. 
supra,  in  1857,  which  led  to  an  almost  universal  change  in  the  form 
of  life  assurance  policies,  so  as  to  remove  all  ambiguity  or  doubt  upon 
the  subject,  and  no  one  doubts  that  a  policy  of  assurance,  like  all  oth- 
er written  contracts,  must  be  construed  according  to  the  meaning  of 
the  parties  expressed  in  it  ...  A  good  deal  of  confusion  has  aris- 
en from  treating  a  contract  of  life  assurance  as  a  contract  of  indemni- 
ty, whereas  it  is  a  mere  contract  to  pay  a  certain  sum  of  money  at  a 
certain  time  in  consideration  of  certain  stipulated  payments.  The 
contract  is  not  like  a  fire  or  marine  assurance  policy  for  a  single 
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year  or  a  single  voyage,  with  a  privilege  of  renewal  from  year  to  year 
by  paying  the  annual  premium ;  but  is  an  entire  contract  for  assur- 
ance for  life,  subject  to  discontinuance  and  forfeiture  for  nonpayment 
of  any  of  the  stipulated  premiums.  Such  is  the  form  of  the  contract 
and  such  is  its  character.  ...  In  the  present  case  there  is  not, 
in  my  opinion,  any  room  for  any  possible  doubt ;  the  company  agrees 
to  pay  if  the  death  occurs  during  the  continuance  of  the  contract. 
That  contract  did  continue  in  full  force  and  validity  until  the  ex- 
piry of  the  days  of  grace;  after  that  time,  if  the  payment  had  not 
been  made  or  tendered,  the  contract  was  at  an  end,  but  not  till  then  ; 
and,  if  the  assured  had  been  living,  could  only  have  been  revived  after 
that  time  on  the  terms  mentioned  in  the  condition ;  one  is  an  absolute 
right  extending  the  contract ;  the  other  is  purely  discretionary  with 
the  company  on  certain  facts  being  established  to  their  satisfaction." 

J.  T.  W. 


[ENGLISH  DIVISIONAL  COURT.] 

EL  WES  v.  HOPKINS. 

[1006J  2  K.  B.  1. 

Also  Reported  in  75  L.  J.  K.  B.  N.  S.  460,  70  J.  P.  262,  04  L.  T.  N.  S.  547,  4 

L.  G.  R.  Olfl,  21  Cox,  C.  C.  133. 

Motor  car  —  Driving  of  speed  dangerous  to  public,  "having  regard  to 
all  the  eireumstances  of  the  ease"  —  Appeal  to  Quarter  Sessions  — 
Evidence  —  Traffic  "Which  might  reasonably  be  expected  to  be  on 
the  highway"  —  Motor  car  act  1903  (3  Edxo.  7,  chap.  89),  §  1, 

subs.  1, 

The  driver  of  a  motor  car  was  convicted  before  justices,  under  %  I, 
subs.  1,  of  the  motor  car  act  1903,  of  driving  the  car  on  a  certain  pub- 
lic highway  "at  a  speed  which  was  dangerous  to  the  public,  having  re- 
gard to  all  the  circumstances  of  the  case."  At  the  hearing  of  an  appeal 
to  the  Quarter  Sessions,  evidence  was  given  by  the  respondent  as  to  the 
traffic  which  might  reasonably  be  expected  to  be  on  the  highway,  al- 
though the  admission  of  any  evidence  as  to  hypothetical  traffic  was  ob- 
jected to  by  the  appellant: — 

firfd,  that  the  evidence  was  properly  admitted. 

(April  26,  1006.) 

Cask  stated  by  the  chairman  of  the  Gloucestershire  Quarter 
Sessions. 
The  appellant  had  been  convicted  at  Cheltenham  Petty  Ses- 
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sIohb  "for  that  he  on  March  17,  1905,  at  Cheltenham  .  .  . 
[2]  did  drive  a  motor  car  on  a  poblie  highway  there  situate 
at  a  speed  which  was  dangerous  to  the  public,  having  regard  to 
all  the  circumstances  of  the  case,  contrary  to  the  statute  in  such 
case  made  and  provided,"  and  he  was  adjudged  to  pay  a  fine 
of  21.  From  that  conviction  the  appellant  appealed  to  Quarter 
Sessions.  At  the  hearing  of  the  appeal  the  following  facts  were 
proved: 

That  the  appellant  drove  a  motor  car  along  the  highway 
known  as  the  Promenade,  Cheltenham,  at  4  o'clock  in  the  after- 
noon, at  a  very  fast  speed,  witnesses  for  the  prosecution  alleg- 
ing that  the  car  was  going  from  "20  to  28  miles  an  hour,"  "20 
miles  an  hour  or  over,"  "considerably  over  20  miles  an  hour." ' 
The  appellant  admitted  that  20  miles  an  hour  would  be  too 
fast  a  rate  at  which  to  drive  a  car  down  the  Promenade,  but 
he  alleged  that  he  was  not  going  more  than  15  miles  an  hour ; 
that  at  the  time  of  the  alleged  offense,  there  was  little  vehicular 
traffic  in  the  carriage  way  of  the  Promenade;  that  no  person 
was  in  fact  in  danger  owing  to  the  driving  of  the  motor  car  by 
the  appellant;  that  the  Promenade  was  more  used  than  any 
highway  in  Cheltenham;  and  that  the  small  amount  of  traffic 
at  the  time  of  the  commission  of  the  alleged  offense  was  unusual. 
The  Court  of  Quarter  Sessions  held  as  a  fact  that,  at  the 
time  in  question,  the  appellant  was  driving  at  a  speed  which  was 
dangerous  to  the  public,  having  regard  to  all  the  circumstances 
of  the  case.  The  court  came  to  that  conclusion  from  the  evi- 
dence given  by  various  witnesses  who  spoke  to  the  pace  at  which 
the  motor  car  was  being  driven,  the  traffic  that  was  usually  in 
the  Promenade  at  the  time  of  day  when  the  offense  was  com- 
mitted, and  as  to  the  difficulty  when  in  the  Promenade  of  see- 
ing the  approach  of  traffic  from  the  many  side  streets  leading 
into  the  Promenade. 

The  admission  of  evidence  of  hypothetical  traffic,  namely,  the 
traffic  which  might  reasonably  be  expected  to  be  on  the  highway, 
was  objected  to  by  counsel  for  the  appellant  on  the  ground  that 
the  words  in  §  1,  subs.  1,  of  the  motor  car  act  1903,  "and  to 
the  amount  of  traffic  which  actually  is  at  the  time,  or  which 


a  By  Google 


200  ENGLISH  DIVISIONAL  COURT. 

might  reasonably  be  expected  to  be,  on  the  highway,"  1  were 
[3]  not  inserted  in  the  conviction,  and  that  the  appeal  was 
against  the  conviction  as  provided  by  §  11  of  the  motor  car  act 
1903.*  The  Court  of  Quarter  Sessions  overruled  the  objection, 
but  stated  the  present  case. 

The  question  for  the  opinion  of  the  court  was  whether,  hav- 
ing regard  to  the  form  of  conviction,  the  evidence  as  to  the 
amount  of  traffic  which  might  reasonably  be  expected  to  be  on 
the  Promenade  at  the  time  of  the  commission  of  the  offense 
should  have  been  excluded. 

A.  Moresby  White,  for  the  appellant  The  evidence  was 
not  admissible.  Convictions  in  summary  proceedings  must  be 
construed  strictly.  See  Paley  on  Summary  Convictions,  8th 
ed.  p.  203.  In  this  case  the  conviction  as  drawn  up  must  be 
taken  to  state  the  whole  offense  proved  (see  the  observations  of 
Wills,  J.,  in  Smith  v.  Moody),  [1903]  1KB.  56,  at  p.  61, 
72  L.  J.  K.B.N.S.  43,  67  J.  P.  69,  61  Week.  Rep.  252,  87 
L.  T.  IT.  S.  682,  19  Times  L.  E.  7,  20  Cox,  C.  C.  369,  and, 
as  nothing  appears  in  the  conviction  about  hypothetical  traffic, 
evidence  at  Quarter  Sessions  on  that  point  was  inadmissible. 
To  admit  it  would  be  to  give  an  undue  extension  to  the  convic- 
tion; besides,  it  was  unfair  to  the  appellant,  who  only  came 
prepared  to  meet  the  case  stated  in  the  conviction,  namely,  as 
to  the  offense  he  was  alleged  to  have  committed,  having  regard 
to  the  actual  traffic  on  the  road  at  the  time,  and  not  to  meet  the 
case  sought  to  be  set  up  on  the  appeal. 

H.  M.  Sturges,  for  the  respondent.  The  case  is  indistin- 
guishable from  Rex  v.  Dublin  Justices,  [1901]  2  1.  R  698, 
which  should  be  followed. 

[He  was  stopped  by  the  court] 

1  By  g  J,  subs.  1,  of  the  motor  ear  act  1903:  "If  any  person  drives  a  motor 
ear  on  a  public  highway  recklessly  or  negligently,  or  at  a  ipeed  or  in  a  man- 
ner which  is  dangerous  to  the  public,  having  regard  to  all  the  circumstances 
of  the  case,  including  the  nature,  condition  and  use  of  the  highway,  and  to 
the  amount  of  traffic  which  actually  is  at  the  time,  or  which  might  reasonably 
be  expected  to  be,  on  the  highway,  that  person  shall  be  guilty  of  an  offense 
under  this  act" 

■  By  a  11,  subs.  2:  "Any  person  adjudged  to  pay  a  fine  exceeding  20  shill- 
ings under  this  act  may  appeal  against  the  conviction,  in  the  same  manner 
as  he  may  appeal  if  ordered  to  be  imprisoned  without  the  option  of  a  flue." 
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Lord  Alverstone,  C.J.:  Notwithstanding  the  ingenious  ar- 
gument on  behalf  of  the  appellant,  I  am  of  opinion  that  this 
appeal  most  be  dismissed.  The  appellant  was  convicted  before 
[4]  the  magistrates  for  driving  a  motor  car  at  an  excessive  rate 
of  speed,  "having  regard  to  all  the  circumstances  of  the  case." 
He  appealed  from  that  conviction  to  Quarter  Sessions,  and,  at 
the  hearing,  objection  was  taken  on  bis  behalf  to  evidence  be- 
ing admitted  to  show  the  general  nature  of  the  traffic  on  the 
road  in  question, — that  is  to  say,  evidence  as  to  the  traffic  usual- 
ly on  the  road,  but  not  on  it  at  the  actual  moment  when  the  ap- 
pellant was  driving  his  car  upon  it.  In  my  judgment  that  evi- 
dence was  distinctly  admissible,  quite  apart  from  the  conclud- 
ing words  of  subs.  1  of  §  1,  "having  regard  ...  to  the 
amount  of  traffic  which  actually  is  at  the  time,  or  which  might 
reasonably  be  expected  to  be,  on  the  highway."  To  me  it  seems 
difficult  to  conceive  how  it  can  be  said  that  evidence  as  to  the 
user  of  the  highway  ought  not  to  be  received. 

Ridley,  J.,  and  Darling,  T.,  concurred. 

Appeal  dismissed. 

Solicitors  for  appellant:  Crowders,  Vizard,  Oldham,  &  Com- 
pany, for  Ticehurets,  Mcllqvham,  &  Wyatt,  Cheltenham. 

Solicitors  for  respondent:  Field,  Roscoe,  &  Company,  for 
Griffiths  &  Waghorne,  Cheltenham. 

Note. — Admissibility,  in  prosecution  for  driving  at  dangerous 
speed,  of  evidence  of  traffic  reasonably  to  be  expected  upon 
highway. 

The  Question  here  considered  appears,  in  the  light  of  an  exhaustive 
search,  to  be  one  of  first  impression. 

That  evidence  as  to  the  traffic  reasonably  to  be  expected  would  be 
admissible  in  a  case  where  the  prosecution  was  for  driving  at  a  dan- 
gerous speed,  having  regard  to  the  traffic  which  might  reasonably  be 
expected,  was  apparently  assumed  in  Elwbs  v.  Hopkins. 

And  in  Bex  v.  Divisional  Justices  [1904]  2  I.  E.  698,  where  the 
defendant  was  charged  with  driving  a  motor  cycle  at  a  speed  dan- 
gerous to  the  public,  in  violation  of  the  same  act  involved  in  Elwes 
v.  Hofkihh,  and  the  conviction  stated  that  the  speed  was  dangerous 
"having  regard  to    ...    the  traffic  which  might  reasonably  be 
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expected  to  be  on  the  highway,"  and  there  was  evidence  that  the  de- 
fendant had  driven  his  motor  cycle  265  yards  along  Stephen's  Green 
in  Dublin  in  24  seconds,  in  the  middle  of  the  day,  it  was  held  suffi- 
cient to  warrant  a  conviction,  although  no  evidence  was  given  as  to 
the  actual  amount  of  traffic  present  at  the  time.  Lord  O'Brien  said : 
"He  must  be  taken  to  know  something  of  the  nature  of  the  locality, — 
Stephen's  Green  in  the  city  of  Dublin.  I  think,  too,  the  words,  'in  the 
middle  of  the  day,'  are  significant  as  indicating  the  condition  of  the 
traffic  at  the  time." 

The  contention  made  in  Elweb  v.  Hopkins,  however,  was  that  to 
admit  such  evidence  upon  the  hearing  of  the  appeal  to  quarter  ses- 
sions would  be  an  undue  extension  of  the  conviction  in  that  case, 
since  the  conviction  before  the  magistrates  was  only  for  driving  at 
an  excessive  speed,  "having  regard  to  all  the  circumstances  of  the 
case,"  and  did  not  continue,  as  does  the  act  under  which  the  convic- 
tion was  had,  "including  the  nature,  condition,  and  use  of  the  high- 
way, and  the  amount  of  traffic  which  actually  is  at  the  time,  or  which 
might  reasonably  be  expected  to  be,  on  the  highway.     .     .     ." 

Whether  evidence  of  the  traffic  which  might  reasonably  be  ex- 
pected is  admissible  in  all  cases  of  prosecution  for  driving  at  a  dan- 
gerous speed  may  well  be  doubted. 

Supposing,  for  example,  a  case  in  which  the  defendant  is  merely 
charged  with  driving  at  a  dangerous  speed :  In  such  a  case,  if  he  had 
knowledge  of  the  traffic  which  might  reasonably  be  expected  at  the 
point  in  question,  such  evidence  should,  it  would  seem,  be  ad- 
mitted; but  where  he  is  a  stranger,  or  one  not  familiar  with  the 
locality,  would  evidence  of  the  traffic  which  might  reasonably  be 
expected  be  admissible  as  against  him?  Evidence  of  the  appearance 
of  the  neighborhood,  as  for  example  that  it  was  obviously  in  a  busy 
section  of  a  city,  would  clearly  be  admissible,  but  it  would  seem 
doubtful  whether,  as  against  such  a  defendant,  the  prosecution  may 
go  further  and  show  what  was  the  usual  traffic  at  the  point  in  ques- 
tion, and  thus  charge  the  defendant  with  knowledge  of  a  fact  of 
which  he  had  no  actual  knowledge  whatever.  J.  T.  W. 
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[PRIVY  COUNCIL.] 

MACINTOSH  and  Another,  Plaintiffs, 

and 

DUN  and  Others,  Defendants. 

ON  APPEAL  FROM  THE  HIGH  COOBT  OF  AUSTRALIA, 

[1908]  A.  C.  390. 

Also  Reported  in  77  L.  J.  P.  C.  N.  8.  113,  99  L.  T.  N.  8.  «4,  24  Timet  L.  B. 

705,  S2  BoL  Jo.  680. 

IdbH  —  Trade  protection  society  —  Communication*  to  Mosertowr* 
woe  prH-iltped  —  PrtuOeoe  founded  on  the  general  fnterewt  of  socie- 
A verdict  for  damage*  having  been  obtained  in  an  action  for  libel 

against  the  respondents,  who  carried  on  the  business  of  a  trade  protec- 
tion society,  tbat  is,  of  obtaining  information  with  reference  to  the  com- 
mercial standing  and  petition  of  persons  in  New  South  Wales  and  else- 
where, and  in  communicating  such  information  confidentially  to  sub- 
scribers to  the  agency  in  response  to  their  specific  and  confidential  in- 
quiries, the  Full  Court  of  New  South  Wales  ordered  a  new  trial, 
and  the  High  Court  of  Australia  entered  judgment  for  the  respondents. 
Held,  that  the  orders  of  both  courts  must  be  reversed.  The  occasion 
was  privileged  if  the  communication  injurious  to  the  plaintiffs'  char- 
acter was  made  in  the  general  interest  of  society  and  from  sense  ol 
duty;  not  so,  if  it  was  made  from  motives  of  self-interest  by  those  who 
for  the  convenience  of  a  class  trade  for  profit  in  the  characters  of  other 
persons,  and  who  offer  for  sale  information  which,  however  cautiously 
and  discreetly  sought,  may  have  been  improperly  obtained. 

(March  31,  April  1,  2,  June  8,  1908.) 

Present:  Lord  Loreburn,  L.  C,  Lord  Ashbourne,  Lord  Macnaghteu,  Lord 
Robertson,  Lord  Atkinson,  and  Lord  Collins. 

Afpkai.  by  special  leave,  limited  to  the  question  of  privilege, 
from  a  judgment  of  the  High  Court  (May  7,  1906)  -which  or- 
dered that  a  verdict  should  be  entered  for  the  respondents,  there* 
by  affirming  a  judgment  of  the  Full  Court  of  New  South  Wales 
(December  8,  1805)  so  far  as  it  ordered  that  a  verdict  and 


a  By  Google 


2M  PEIW  OOONOI. 

[391]  judgment  entered  for  the  appellants  at  the  trial  of  their 
action  in  respect  of  the  publication  of  two  libels  upon  them 
should  be  Bet  aside,  and  reversing  it  bo  far  as  it  directed  a  new 
trial  The  question  decided  was  whether  the  occasion  of  the 
publication  of  the  two  libels,  which  were  of  and  concerning  the 
appellants  in  relation  to  their  business,  was  privileged.  They 
were  contained  in  two  reports  in  writing,  dated  December  10, 
1903,  and  November  13,  1903,  published  to  a  firm  of  Holds- 
worth,  Macpherson,  &  Company. 

The  case  for  the  appellants  was  that  the  said  libels  consisted 
partly  of  the  repetition  of  alleged  rumors  and  partly  of  defama- 
tory statements  put  forward  as  being  within  the  respondents' 
own  knowledge,  and  the  general  purport  and  effect  of  them  was 
that  the  appellants  were  persons  with  whom  it  was  not  wise  to 
do  business  in  the  ordinary  way,  or  upon  the  ordinary  terms 
of  credit;  that  they  had  concealed  an  important  change  in  the 
constitution  of  their  firm  in  order  to  give  their  business  a  fic- 
titious appearance  of  financial  stability;  that  the  appellant  James 
Macintosh  was  commonly  and  correctly  reported  to  be  living 
beyond  his  means,  and  to  possess  habits  and  tastes  which  were 
likely  to  bring  the  appellants  and  their  business  rapidly  into  a 
state  of  insolvency;  that  the  business  was  grossly  mismanaged; 
and  that  the  appellants  were  persons  without  personal  resources 
or  assets,  except  book  debts  and  a  stock  that  was  greatly  depre- 
ciated, and  were  heavily  in  debt  and  unable  to  meet  their  cur- 
rent business  liabilities  and  engagements,  which  included  a 
heavy  overdraft  on  their  account  with  their  bankers,  and  were 
struggling  with  severe  financial  difficulties  which  would  proba- 
bly end  in  disaster. 

At  the  close  of  the  appellants'  case  before  Cohen,  J.,  it  was 
submitted  that  the  appellants  should  be  nonsuited  on  the  ground 
that  the  occasion  of  the  publication  by  the  respondents  to  the  said 
Holdaworth,  Macpherson,  &  Company  of  the  two  reports  in 
question  was  privileged,  and  that  there  was  no  evidence  of  ex- 
press malice  to  go  to  the  jury.  The  respondents  did  not  deny 
the  fact  of  publication,  nor  that  the  said  two  reports  contained 
defamatory  matter  of  and  concerning  the  appellants  in  rela- 
tion to  their  said  business.     The  trial  judge  ruled  that  the 
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occasion  [392]  was  not  privileged  and  so  directed  the  jury. 
Bat  with  &  view  to  a  possible  appeal  against  his  ruling  on  the 
question  of  privilege,  the  learned  judge  left  to  the  jury  two 
questions  on  the  subject  of  malice : 

1.  Bid  the  defendants,  in  distributing  the  reports,  act  from 
a  sense  of  duty  or  from  some  indirect  or  improper  motive  1 

2.  Did  the  defendants  distribute  the  reports  recklessly,  not 
caring  -whether  they  were  true  or  false  ? 

In  reply  the  jury  found  that  the  respondents  acted  from  a 
sense  of  duty  to  their  own  subscribers,  and  that  they  exercised 
care  as  far  as  possible. 

Cohen,  J.,  ruled  that  the  plea  of  privilege  was  bad,  in  accord- 
ance with  Foley  v.  Hall  (1881)  12  N.  S.  W.  L.  R.  175. 

Pring,  J.,  delivering  the  judgment  of  the  Full  Court  on  a 
motion  by  the  respondents  to  set  aside  the  verdict,  ruled  that 
the  case  relied  on  did  not  apply  and  that  the  occasion  was  privi- 
leged. He  declined  to  set  aside  the  verdict,  but,  on  the  ground 
of  certain  errors  in  the  conduct  of  the  trial,  ordered  a  new  one. 

The  High  Court  held  that  the  occasion  was  privileged  and 
that  judgment  should  be  entered  for  the  respondents. 

The  reasons  were  stated  in  the  judgment  of  Griffiths,  C.J., 
aa  follows: — 

The  law  of  New  South  Wales  on  this  subject  is  the  same  as 
the  law  of  England.  I  will  commence  what  I  have  to  say  on  the 
subject  by  reading  what  is  statute  law  in  Queensland,  Western 
Australia,  and  Tasmania,  which  is,  I  think,  a  short  statement 
of  what  was  also  the  common  law.  Sect.  377  of  the  Queensland 
Criminal  Code  1899  provides:  "It  is  a  lawful  excuse  for  the 
publication  of  defamatory  matter.  .  .  .  (4)  if  the  pub- 
lication is  made  in  good  faith  in  answer  to  an  inquiry  made 
of  the  person  making  the  publication  relating  to  some  subject 
as  to  which  the  person  by  whom  or  on  whose  behalf  the  inquiry 
is  made  has,  or  is  believed,  on  reasonable  grounds,  by  the  per- 
son making  the  publication  to  have,  an  interest  in  knowing  the 
truth." 

Then  as  to  the  meaning  of  "good  faith"  this  is  the  provision: 
[383]  "For  the  purposes  of  this  section  a  publication  is  said  to 
be  made  in  good  faith  if  the  matter  published  is  relevant  to 


a  By  Google 


206  PBIVY  COUNCIL. 

the  matters  the  existence  of  which  may  excuse  the  publication  in 
good  faith  of  defamatory  matter ;  if  the  manner  and  extent  of 
the  publication  does  not  exceed  what  is  reasonably  sufficient  for 
the  occasion;  and  if  the  person  by  whom  it  is  made  is  not 
actuated  by  ill-will  to  the  person  defamed,  or  by  any  other  im- 
proper motive,  and  does  not  believe  the  defamatory  matter  to 
be  untrue." 

That  rule  is  perhaps  a  little  harder  on  the  publisher  of  a 
libel  than  the  common  law.  For  even  if  the  publication  did 
exceed  what  was  reasonably  sufficient  for  the  occasion,  still,  un- 
der the  common  law,  it  is  a  question  entirely  for  the  jury  to 
say  whether  it  is  malicious  or  not  I  will  refer  to  «ne  or  two 
of  the  more  recent  English  cases  on  the  subject  of  privilege.  I 
quote  first  from  the  judgment  of  Lindlev,  L.J.,  in  Stuart  v.  Bell 
[1891]  2  Q.  B.  341,  at  p.  346:  "What,  then,  are  privileged  oc- 
casions, what  are  the  circumstances  which  must  exist  in  order 
to  rebut  the  implication  of  malice  which  arises  from  the  utter- 
ance of  untrue  defamatory  language?  Without  referring  to 
such  matters  as  reports  of  what  occurs  in  Parliament,  courts  of 
justice,  or  public  meetings,  which  have  no  bearing  on  the  pres- 
ent case,  I  can  find  no  better  answer  to  this  question  than  that 
given  by  Parke,  B.,  in  Toogood  v.  Spyring  (1834)  1  Ororup.  M. 
&  E.  181,  4  Tyrw.  582,  3  L,  J.  Exch.  N.  S.  347,  9  Eng.  EuL 
Cas.  55,  and  by  Erie,  C.J.,  in  Whiteley  v.  Adams  (1863)  15 
C.  B.  N.  S.  392,  at  p.  418,  33  L.  J.  C.  P.  N.  S.  89,  10  Jur. 
N.  S.  470,  9  L.  T.  N.  S.  483,  12  Week.  Rep.  153.  In  Toogood 
v.  Spyring,  supra,  Parke  B.,  in  speaking  of  the  publication  of 
statements  false  in  fact  and  injurious  to  the  character  of  an- 
other, said  (1834)  1  Cromp.  M.  &  R.  181,  at  p.  193:  The  law 
considers  such  publication  as  malicious  unless  it  is  fairly  made 
by  a  person  in  the  discharge  of  some  public  or  private  duty, 
whether  legal  or  moral,  or  in  the  conduct  of  his  own  affaire,  in 
matters  where  his  interest  is  concerned.  In  snch  eases  the 
occasion  prevents  the  inference  of  malice,  which  the  law  draws 
from  unauthorized  communications,  and  affords  a  qualified  de- 
fense depending  on  the  absence  of  actual  malice.  If  fairly  war- 
ranted by  any  reasonable  occasion  or  exigency,  and  honestly 
made,  such  communications  are  protected  for  the  common  con- 
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venieuce  and  welfare  of  society;  and  the  law  has  not  [394]  re- 
stricted the  right  to  make  them  within  any  narrow  limits.'  This 
passage  has  been  frequently  quoted,  and  always  with  approval." 
Then,  quoting  from  the  judgment  of  Erie,  C.J.,  in  Whiteley 
v.  Adam*  (1863)  15  C.  B.  N.  S.  392,  at  p.  418,  be  said  [1891] 
2  Q.  B.  341,  at  p.  347 :  "The  rule  has  been  laid  down  in  the 
Court  of  Exchequer,  and  again,  lately,  in  the  Court  of  Queen's 
Bench,  that  if  the  circumstances  bring  the  judge  to  the  opinion 
that  the  communication  was  made  in  the  discharge  of  some  social 
or  moral  duty,  or  on  the  ground  of  an  interest  in  the  party  mak- 
ing or  receiving  it,  then,  if  the  words  pass  in  the  honest  belief 
on  the  part  of  the  persons  writing  or  uttering  them,  he  is  bound 
to  hold  that  the  action  fails." 

In  the  case  of  Jetumre  v.  Delmege  [1891]  A.  C.  73,  at  p.  79, 
decided  in  the  same  year  by  the  Privy  Council,  Lord  Macnagh- 
ten,  in  delivering  the  judgment  of  the  Committee,  said:  "The 
privilege  would  be  worth  very  little  if  a  person  making  a  commu- 
nication on  a  privileged  occasion  were  to  be  required,  in  the  first 
place,  and  as  a  condition  of  immunity,  to  prove  affirmatively  that 
he  honestly  believed  the  statement  to  be  true.  In  such  a  case 
bona  fides  is  always  to  be  presumed." 

It  was  suggested  that  whether  the  defendant  is  or  is  not  acting 
under  a  sense  of  duty  is  material  on  the  question  whether  the 
occasion  is  privileged.  It  was  pointed  out  in  Btvart  v.  Bell 
[1891]  2  Q.  B.  341,  at  p.  349,  that  these  questions  had  nothing 
to  do  with  one  another.  Lindley,  L..T.,  remarked,  on  the  question 
whether  the  defendants  acted  under  a  sense  of  duty,  "But  this, 
though  important  on  the  question  of  malice,  is  not,  I  think,  rele- 
vant to  the  question  whether  the  occasion  was  or  was  not  privi- 
leged." 

The  question  in  the  present  case  is  whether  the  occasion  falls 
within  the  rules  so  laid  down.  Pring,  J.,  in  delivering  the  judg- 
ment of  the  Supreme  Court,  quoted  the  language  of  Woodruffe, 
J".,  in  the  Court  of  Appeal  of  the  Btate  of  New  York  in  the  case 
of  Ormsby  v.  Douglass  (1868)  37  N.  T.  477.  That  was  an  ac- 
tion brought  against  people  who  conducted  a  mercantile  agency 
similar  to  that  conducted  by  the  present  defendants.  As  Pring, 
J.,    said    (1905)    5    S.    R.    (N.    S.    W.)    708,    at   p.    718, 
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[395]  "Mr.  Justice  Woodnrffe  makes  use  of  language  which 
must  appeal  to  the  common  sense  of  everyone."  That  is  the 
language  of  Pring,  J.,  and  I  entirely  agree  with  him.  He  says: 
"Upon  the  same  general  principle  merchants  have  an  interest  in 
knowing,  and  have  a  right  to  know,  the  character  of  their  dealers 
and  of  those  who  propose  to  deal  with  them,  and  of  those  upon 
whose  standing  and  responsibility  they,  in  course  of  their  busi- 
ness, have  occasion  to  rely.  As  a  necessary  consequence  they  may 
make  inquiries  of  other  merchants  or  of  any  person  who  may 
have  information,  and  if  such  person  or  other  person,  in  good 
faith,  communicates  the  information  which  he  has,  or  thinks  he 
has,  the  communication  is  privileged." 

On  those  authorities  I  have  no  difficulty  whatever  in  coming 
to  the  conclusion  that  the  occasion  was  privileged. 

Dickens,  K.C.  and  J.  A.  Simon,  K.C.,  for  the  appellants, 
contended  that  the  order  of  the  High  Court  directing  that  judg- 
ment be  entered  for  the  respondents  should  be  reversed  and  that 
judgment  should  be  entered  for  the  appellants.  The  trial  judge 
was  right  in  ruling  that  the  occasion  of  the  publication  of  the 
said  libels  was  not  privileged.  No  evidence  was  called  on  be- 
half of  the  respondents  to  justify  the  libels  complained  of.  The 
case-made  was  that  the  occasion  of  publishing  diem  was  privi- 
leged, and  that  there  was  no  evidence  of  malice.  The  ground 
was  that  the  respondents  were  a  trade  protection  agency  who 
for  reward  provided  information  to  such  of  their  subscribers  as 
applied  for  it  with  regard  to  the  financial  position  of  other  trad- 
ers. But  a  contract  to  supply  information  for  reward  cannot 
of  itself  create  a  duty  to  supply  it;  nor  can  it  create  such  a 
common  interest  in  the  subject-matter  of  the  information  as 
would  justify  its  publication.  It  was  contended  that  there  was 
no  duty  cast  on  the  respondents  to  supply  it,  and  that  their 
doing  so  was  purely  voluntary,  and  based  upon  no  duty  recog- 
nized by  law.  It  was  voluntary,  for  they  sought  subscribers, 
competing  with  other  agencies  to  get  them.  The  following  cases 
were  referred  to  where  information  had  been  volunteered:  Har- 
rison v.  Bmk  (1855)  6  El.  &  Bl.  344,  348,  25  L.  J.  Q.  B.  N. 
S.  99,  2  Jur.  N.  S.  90,  4  Week.  Rep.  199;  Toogood  v.  Spyring 
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(1834)  1  Cromp.  M.  &  R  181,  4  Tyrw.  582,  3  L.  J.  Exch.  H. 
S.  347,  9  Eng.  Eul.  Cas.  55  ;  Eelditch  v.  [396]  Macllwaine 
[1894]  2  Q.  B.  54;  Waller  v.  Loch  (1881)  7  Q.  B.  D.  619,  51  U 
J.  Q.  B.  N.  S.  274,  45  L.  T.  N.  S.  242,  30  Week.  Rep.  18,  48 
J.  P.  484 ;  Bobihaw  v.  Smith  (1878)  38  L.  T.  N.  S.  423 ;  Stuart 
v.  BeU,  [1891]  2  Q.  B.  341,  348,  60  L.  3.  Q.  B.  N.  S.  577,  64 
L.  T.  B\  S.  638,  39  Week.  Eep.  612 ;  King  v.  Watte  (1838) 
8  Car.  &  P.  614;  Oozhead  v.  Richards  (1846)  2  C.  B.  569,  15 
L.  J.  C.  P.  N.  S.  278,  10  Jur.  984;  Bennett  v.  Deacon  (1846) 
2  C.  B.  628,  15  L.  J.  0.  P.  N.  S.  289.  It  is,  however,  imma- 
terial whether  the  information  was  volunteered.  There  most 
be  a  duty  to  supply  it,  and  only  accurate  information  will  be 
protected.  See  Fleming  v.  Newton  (1848)  1  H.  L.  Cas.  363 ; 
Annaly  v.  Trade  Auxiliary  Co.  (1890)  Ir.  L.  R  26  C.  L.  394; 
Williams  v.  Smith  (1888)  22  Q.  B.  D.  134,  58  L.  J.  Q.  B.  N.  S. 
21,  59  L.  T.  If.  8.  757,  87  Week.  Eep.  93,  62  3.  P.  823 ;  Scarlet 
v.  Scarlett  [1892]  2  Q.  B.  57,  61  L.  3.  Q.  B.  If.  S.  573,  66  L. 
T.  N.  S.  837,  40  Week.  Eep.  696,  56  3.  P.  789;  Beit  v.  Perry 
(1886)  64  L.  3.  Q.  B.  N.  S.  566,  15  Reports,  427,  43  Week. 
Rep.  648;  Saunders  v.  Seyd  and  Kelly's  Credit  Index  Co. 
(1896)  75  L.  T.  N.  S.  193;  Cohen  v.  Merchants'  and  Trader's 
Association,  Ld.  (1900)  21  N.  S.  W.  L.  R  241 ;  M'Natty  v. 
Oldham  (1863)  16  Ir.  C.  L.  Eep.  298,  8  L.  T.  N.  S.  604;  Putt- 
man  v.  Hill  o5  Co.  [1891]  1  Q.  B.  524,  60  L.  J.  Q.  B.  N.  S. 
299,  64  L.  T.  If.  S.  691,  39  Week.  Rep.  693;  Foley  v.  Eatt, 
12  N.  S.  W.  L.  R  175. 

Sir  R.  Finlay,  K.C.,  Wise,  K.O.  (of  New  South  Walea), 
and  Frank  Gover,  for  the  respondents,  contended  that  the  oc- 
casions were  privileged.  The  information  was  given  confidential- 
ly in  response  to  specific  and  confidential  inquiry  made  by  a  sub- 
scriber to  the  respondents'  agency.  The  true  principle  is  that  cir- 
cumstances rebut  the  inference  of  malice.  The  circumstances 
here  were  that  an  important  failure  had  taken  place  in  Sydney, 
and  there  was  general  uneasiness  and  distrust.  The  business  of 
trade  inquiry  is  beneficial,  and  it  is  important,  not  merely  to 
individuals,  but  to  the  community,  to  know  to  whom  credit  may 
be  given.  It  is  for  the  common  convenience  and  welfare  that 
B.  B.  Cas.  VoL  IL— 14. 
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merchants  should  have  the  means  of  obtaining  information  as  to 
the  financial  standing  and  credit  of  those  with  whom  they  are 
dealing.  Answers  given  confidentially,  honestly,  and  in  the 
course  of  business,  to  inquiries,  should  not  subject  the  person  or 
firm  giving  them  to  an  action  for  defamation.  These  reports 
were  given  in  that  way  for  their  exclusive  use  and  benefit  to  a 
firm  which  made  inquiries,  and  the  duty  to  make  them  arose  to 
a  limited  class  of  persons  (subscribers)  under  a  contract  which 
was  lawful  and  for  the  benefit  of  trade  and  commence.  Refer- 
ence [397]  was  made  to  Amanm  v.  Damm  (1860)  8  C.  B.  ST.  S. 
597,  29  L.  J.  C.  P.  N.  S.  313,  7  Jur.  N.  S.  47;  Stuart  v.  BeU 
[1891]  2  Q.  B.  341,  60  L.  J.  Q.  B.  N.  S.  577,  64  L.  T.  K.  S. 
633,  39  Week.  Bep.  612;  Davies  v.  Snead  (1870)  L  E.  5  Q.  B. 
608,  611,  39  L.  J.  Q.  B.  N.  S.  202,  23  L.  T.  N.  S.  126;  Fleming 
v.  Newton  (1848)  1  H.  L.  Cas.  363 ;  Williams  v.  Smith  (1888) 
22  Q.  B.  D.  134,  58  L.  J.  Q.  B.  N.  S.  21,  59  L.  T.  K.  S.  757,  37 
Week.  Bep.  93,  52  J.  P.  823 ;  which  was  a  good  deal  questioned 
in  Searles  v.  Scarlett  [1892]  2  Q.  B.  57,  61  L.  J.  Q.  B.  M".  S. 
573,  66  L.  T.  N.  S.  837,  40  Week.  Bep.  696,  54  J.  P.  789;  Reis 
v.  Perry  (1895)  64  L.  J.  Q.  B.  N.  S.  566,  15  Reports,  427,  43 
Week.  Rep.  648 ;  Saunders  v.  Seyd  and  Kelly's  Credit  Index  Co. 

(1896)  75  L.  T.  N.  S.  193 ;  Jenoure  v.  Delmege  [1891]  A.  C.  73, 
79,  60  L.  J.  C.  P.  N.  S.  11,  63  L.  T.  N.  S.  814,  39  Week.  Rep. 
388,  55  J.  P.  500.  The  New  South  Wales  act  22  of  1901,  §§ 
4-8,  says  what  amounts  to  a  defense  to  an  action  of  this  nature. 
Ormshy  v.  Douglass  (1868)  37  N.  Y.  477,  484;  Sunderlin  v. 
Bradstreet  (1871)  46  N.  T.  188,  7  Am.  Rep.  322;  Erber  v. 
Dun  (1882)  4  McCrary,  160,  12  Fed.  526;  Locke  v.  Bradstreet 
(188S)  22  Fed.  771 ;  King  v.  Patterson  (1887)  49  N.  J.  L.  417, 
60  Am.  Rep.  622,  9  Atl.  705;  Douglass  v.  Daisley  (1902)  57 
L.R.A.  475,  52  C.  C.  A.  153,  114  Fed.  628;  Robinson  v.  Dun 

(1897)  24  Ont.  App.  Rep.  287;  Todd  v.  Dun  (1888)  15  Ont 
App.  Rep.  85;  Foley  v.  Hall,  12  N.  S.  W.  L.  R.  175.  There 
can  be  no  inference  of  malice  where  the  inquirer  has  an 
interest  in  getting  the  information.  Bromage  v,  Prosser  (1825) 
4  Barn.  &  C.  247,  258,  6  Dowl.  &  R  296,  1  Car.  &  P.  475,  3 
L.  J.  K.  B.  203,  28  Revised  Rep.  241 ;  Usill  v.  Hales  (1878) 
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3  C.  P.  D.  319,  47  L.  J.  C.  P.  N.  S.  323,  38  L.  T.  N.  S.  65,  26 
*Week.  Rep.  371,  14  Cox,  C.  C.  61.     These  societies  are  more 
necessary  in  new  countries  than  in  England. 
Dickens,   K.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Macnaghten:  This  is  an  appeal  from  a  decision  of 
the*  High  Court  of  Australia  pronounced  on  cross  appeals  from 
two  orders  of  the  Full  Court  of  New  South  Wales. 

The  action  was  an  action  for  libel.  It  was  tried  before  Cohen, 
J.,  and  a  jury.  The  plaintiffs  obtained  a  verdict  for  8001.  The 
Full  Court  set  the  verdict  aside,  but  directed  a  new  trial.  The 
High  Court  entered  judgment  for  the  defendants. 

The  question,  and  the  only  question  on  the  present  appeal,  is 
whether  the  occasion  on  which  the  libels  were  published  was  or 
was  not  a  privileged  occasion. 

The  plaintiffs  are  wholesale  and  retail  ironmongers  in  Sydney. 
The  defendants  (as  their  acting  manager  in  Sydney  stated  in 
an  [388]  affidavit  filed  in  the  action)  carry  on  the  business  of  a 
trade  protective  society  "in  almost  all  parts  of  the  civilized 
world"  under  the  name  of  "The  Mercantile  Agency."  That 
business,  as  the  acting  manager  explained,  "consists  in  obtaining 
information  with  reference  to  the  commercial  standing  and  posi- 
tion of  persons"  in  the  state  of  New  South  Wales  "and  elsewhere, 
and  in  communicating  such  information  confidentially  to  sub- 
scribers to  the  agency  in  response  to  specific  and  confidential  in- 
quiry on  their  part."  He  stated  further  that  all  requests  for 
information  directed  to  the  agency  by  their  subscribers  are  in 
the  following  form : — 

Subscriber's  Ticket 

The  Mercantile  Agency, 

K.  Or.  Dunn  and  Company. 

Established  1841. 

Give  as  in  confidence  and  for  our  exclusive  use  and  benefit 

in  our  business,  viz.,  that  of  aiding  us  to  determine  the  propriety 
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of  giving  credit,  whatever  information  you  have,  respecting  the 
standing,  responsibility,  etc,  of — 

Name    

Business   

Town    

Street  address 

State 

Subscribers  to  sign  the  above  themselves. 

Subscriber. 

Sydney,  per 

ISO 

No. 

The  law  with  regard  to  the  publication  of  information  in- 
jurious to  the  character  of  another  is  well  settled.  The  difficulty 
lies  in  applying  the  law  to  the  circumstances  of  the  particular 
case  under  consideration.  In  Toogood  v.  Spyring  (1834)  1 
Cromp.  M.  &  K.  181,  at  p.  193,  9  Eng.  EuL  Oas.  6S.  Parke,  B., 
delivering  the  judgment  of  the  Court  of  Exchequer,  says :  "The 
law  considers  such  publication  as  malicious,  unless  it  is  fairly 
made  by  a  person  in  the  discharge  of  some  public  or  private 
[398]  duty,  whether  legal  or  moral,  or  in  the  conduct  of  his 
own  affairs  in  matters  where  his  interest  is  concerned.  In  such 
cases  the  occasion  prevents  the  inference  of  malice,  which  the 
law  draws  from  unauthorized  communications,  and  affords  a 
qualified  defense  depending  on  the  absence  of  actual  malice.  If 
fairly  warranted  by  any  reasonable  occasion  or  exigency,  and 
honestly  made,  such  communications  are  protected  for  the  com- 
mon convenience  and  welfare  of  society,  and  the  law  has  not 
restricted  the  right  to  make  them  within  any  narrow  limits." 

That  passage,  which,  as  Lindley,  L.J.,  observes  [1891]  2  Q.  B. 
346,  is  frequently  cited,  and  "always  with  approval,"  not  only 
defines  the  occasion  that  protects  a  communication  otherwise 
actionable,  but  enunciates  the  principle  on  which  the  protection 
is  founded.  The  underlying  principle  is  "the  common  con- 
venience and  welfare  of  society," — not  the  convenience  of  in- 
dividuals or  the  convenience  of  a  class,  but,  to  use  the  words  of 
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Erie,  C.J.,  in  WJUteley  v.  Adams  (1863)  16  C.  B.  N.  8.  392,  at 
p.  418,  "the  general  interest  of  society." 

Communications  injurious  to  the  character  of  another  may 
be  made  in  answer  to  inquiry,  or  may  be  volunteered.  If  the 
communication  be  made  in  the  legitimate  defense  of  a  person's 
own  interest,  or  plainly  under  a  sense  of  duty  such  as  would  be 
"recognized  by  English  people  of  ordinary  intelligence  and  moral 
principle"  [1891]  2  Q.  B.  350,  to  borrow  again  the  language  of 
Lindley,  L.J.,  it  cannot  matter  whether  it  is  volunteered  or 
brought  out  in  answer  to  an  inquiry.  But  in  oases  which  are  near 
the  line,  and  in  cases  which  may  give  rise  to  a  difference  of  opin- 
ion, the  circumstance  that  the  information  is  volunteered  is  an 
element  for  consideration  certainly  not  without  some  importance. 

In  deference,  therefore,  to  the  views  of  the  learned  judges  of 
the  High  Court,  the  firBt  question  would  seem  to  be,  Under  which 
category  does  the  communication  now  in  question  properly  fall  1 
No  doubt  there  was  a  specific  request.  In  response  to  that  re- 
quest the  communication  was  made.  That  much  is  clear.  But 
it  ia  equally  clear  that  the  defendants  set  themselves  in  motion, 
and  formulated  and  invited  the  request  in  answer  to  which  the 
information  complained  of  was  produced.  The  [400]  defend- 
ants, in  fact,  hold  themselves  out  as  collectors  of  information 
about  other  people  which  they  are  ready  to  sell  to  their  customers. 
It  cannot  matter  whether  the  customer  deals  across  the  counter, 
so  to  speak,  just  as  and  when  the  occasion  arises,  or  whether  he 
enjoys  the  privilege  of  being  enrolled  as  a  subscriber  and  pays 
the  fee  in  advance. 

If,  then,  the  proprietors  of  the  Mercantile  Agency  are  to  be 
regarded  as  volunteers  in  supplying  the  information  which  they 
profess  to  have  at  their  disposal,  what  is  their  motive  ?  Is  it  a 
sense  of  duty  ?  Certainly  not  It  is  a  matter  of  business  with 
them.  Their  motive  is  self-interest  They  carry  on  their  trade, 
just  as  other  traders  do,  in  the  hope  and  expectation  of  making 
a  profit 

Then  comes  the  real  question:  Is  it  in  the  interest  of  the 
community,  is  it  for  the  welfare  of  society,  that  the  protection 
which  the  law  throws  around  communications  made  in  legitimate 
Belf-defense,  or  from  a  bona  fide  sense  of  duty,  should  be  extended 
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to  communications  made  from  motives  of  self-interest  by  persons 
who  trade  for  profit  in  the  characters  of  other  people!  The 
trade  is  a  peculiar  one ;  still  there  seems  to  be  much  competition 
for  it ;  and  in  this  trade,  as  in  most  others,  success  will  attend 
the  exertions  of  those  who  give  the  best  value  for  money  and  probe 
most  thoroughly  the  matter  placed  in  their  hands.  There  is  no 
reason  to  suppose  that  the  defendants  generally  have  acted  other- 
wise than  cautiously  and  discreetly.  But  information  such  as 
that  which  they  offer  for  sale  may  be  obtained  in  many  ways, 
not  all  of  them  deserving  of  commendation.  It  may  be  extorted 
from  the  person  whose  character  is  in  question,  through  fear  of 
misrepresentation  or  misconstruction  if  he  remains  silent.  It 
may  be  gathered  from  gossip.  It  may  he  picked  up  from  dis- 
charged servants.  It  may  be  betrayed  by  disloyal  employees.  It 
is  only  right  that  those  who  engage  in  such  a  business,  touching 
eo  closely  very  dangerous  ground,  should  take  the  consequences 
if  they  overstep  the  law. 

It  may  not  be  out  of  place  to  recall  the  striking  language  of 
Knight  Bruce,  V.  C.  (Pearse  v.  Pearse  [1846]  1  De  G.  &  S.  28), 
in  reference  to  a  somewhat  similar  [401]  subject  The  question 
before  him  was  the  propriety  of  enforcing  disclosure  of  communi- 
cations between  a  client  and  his  legal  advisers.  "The  discovery 
and  vindication  and  establishment  of  truth,"  his  Honour  says, 
"are  main  purposes  certainly  of  the  existence  of  courts  of  justice ; 
still,  for  the  obtaining  of  these  objects,  which,  however  valuable 
and  important,  cannot  be  usefully  pursued  without  moderation, 
cannot  be  either  usefully  or  creditably  pursued  unfairly  or  gained 
by  unfair  means,  not  every  channel  is  or  ought  to  be  open  to  them. 
.  .  .  Truth,  like  all  other  good  things,  may  be  loved  unwise- 
ly,— may  be  pursued  too  keenly, — may  cost  too  much."  And 
then  he  points  out  that  the  meanness  and  the  mischief  of  prying 
into  things  which  are  regarded  as  confidential,  with  all  the  at- 
tending consequences,  are  "too  great  a  price  to  pay  for  truth 
itBelf." 

It  seems  to  their  Lordships,  following  out  this  train  of  thought, 
that,  however  convenient  it  may  be  to  a  trader  to  know  all  the 
secrets  of  his  neighbor's  position,  his  "standing,"  his  "responsibil- 
ity," and  whatever  else  may  be  comprehended  under  the  ezpres- 
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aiou  "et  cetera,"  yet,  even  so,  accuracy  of  information  may  be 
bought  too  dearly,  at  least  for  the  good  of  society  in  general 

It  ia  admitted  that  in  this  country  there  is  no  authority  direct- 
ly in  point  There  are  direct  authorities  in  the  United  States  in 
favor  of  the  conclusion  at  which  the  High  Court  has  arrived. 
American  authorities  are,  no  doubt,  entitled  to  the  highest  re- 
spect But  this  is  a  question  that  must  be  decided  by  English 
law.  In  the  dearth  of  English  authority  it  seems  to  their  Lord- 
ships that  recourse  must  be  had  to  the  principle  on  which  the 
law  in  England  on  this  subject  is  founded.  With  the  utmost 
deference  to  the  learned  judges  of  the  High  Court,  their  Lord- 
ships are  of  opinion  that  the  decision  under  appeal  is  not  in  ac- 
cordance with  that  principle. 

Their  Lordships  will  therefore  humbly  advise  His  Majesty  that 
the  orders  appealed  from  should  be  discharged  and  the  judgments 
of  the  Full  Court  reversed,  with  costs  in  both  courts,  including 
the  cost  of  the  eroBS  appeals,  and  that  any  costs  already  paid 
[402]  by  the  appellants  to  the  respondents  should  be  repaid  by 
the  latter. 

The  respondents  will  pay  the  costs  of  the  appeal. 

Solicitors  for  appellants :    Spyer  &  Sons. 
Solicitors  for  respondents:  C.  W.  Dommett  &  Son. 

Note.— Report  of  mercantile  agency  as  a  privileged  communi- 
cation. 
This  note  does  not  include  the  question  whether  reports  by  mutual 
protective  associations  or  private  persons  are  privileged,  but  is  con- 
fined strictly  to  cases  involving  communications  made  by  mercantile 


It  is  generally  held  that  communications  made  by  mercantile  agen- 
cies are  qualifiedly  privileged  when  they  are  furnished  in  good  faith 
to  those  having  an  interest  in  the  matter  involved,  but  that  such  com- 
munications lose  their  privileged  character  when  they  are  sent  with 
malice  or  sent  to  subscribers  generally,  including  those  having  no 
interest  in  the  standing  of  the  person  to  whom  the  communication 
relates. 

The  rule  that  communications  made  in  good  faith  by  mercantile 
agencies  to  persons  having  an  interest  in  the  standing  of  those  con- 
cerning whom  the  communication  is  made  are  privileged  is  laid  down 
in  the  following  cases:     Pollaslcy  v.  Minchener   (1890)   81  Mich. 
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280,  9  L.R.  A.  102,  21  Am.  St.  Rep.  516,  46  N".  W.  5 ;  Minier  v. 
Bradstreet  Co.  (1903)  174  Mo.  444,  73  S.  W.  668;  Ormsby  v.  Doug- 
lose  (1868)  37  N.  T.  477;  Crist  v.  Bradttreet  Co.  (1886)  9  Ohio 
Dec.  Reprint,  618;  Bradttreet  Co.  v.  OiU  (1888)  72  Tex.  115,  3 
L.R.A.  405, 13  Am.  St.  Rep.  768,  9  S.  W.  753 ;  State  ex  rel.  Lanning 
v.  Lonsdale  (1880)  48  Wis.  348,  4  N.  W.  390;  Erber  v.  Z>un  (1882) 
12  Fed.  526;  Trussell  v.  Scarlett  (1882)  18  Fed.  214;  Locke  v.  Brad- 
street  Co.  (1886)  22  Fed.  771;  Mower-Hobart  Co.  v.  Zfen  (1904) 
131  Fed.  812;  Robinson  v.  Dun  (1897)  24  Out.  App.  Rep.  287. 

In  Ormsby  v.  Douglass  (1868)  37  N.  T.  477,  where  an  oral  com- 
munication made  by  s  mercantile  agency  to  one  holding  a  note  of  the 
persons  to  whom  the  report  referred  was  held  to  be  privileged,  the 
court  said:  "The  role  in  well  settled  that  a  communication, 
which  would  otherwise  be  slanderous  and  actionable,  is  privileged 
if  made  in  good  faith,  upon  a  matter  involving  an  interest  or 
duty  of  the  part;  making  it,  though  such  duty  be  not  strictly 
legal,  but  of  imperfect  obligation,  to  a  perBon  having  a  correspond- 
ing interest  or  duty  (Van  Wyck  v.  Atpinwall  (1858)  17  N.  T. 
190;  Harrison  t.  Bush  (1856)  32  Eng.  L.  &  Eq.  Rep.  173); 
and  this  principle  applies  to  an  agent  employed  to  procure  informa- 
tion as  to  the  solvency,  credit,  and  standing  of  another,  who  com- 
municates confidentially,  and  in  good  faith,  the  information  ob- 
tained, to  his  principal,  who  has  an  interest  in  the  subject-matter. 
Washburn  v.  Cooke  (1846)  3  Denio,  110.  Within  the  rule  laid  down, 
the  slanderous  words  for  which  the  plaintiff  seeks  to  recover  damages 
in  this  action  were  clearly  privileged,  and  the  judge  upon  the  trial 
committed  no  error  in  nonsuiting  the  plaintiff.  They  were  communi- 
cated by  the  defendant,  in  the  performance  of  a  duty  imposed  upon 
him,  to  a  person  who  had  an  interest  in  the  matter,  and  who  had  a 
right  to  require  the  information.  The  communication  was  in  response 
to  an  inquiry  as  to  the  responsibility  and  standing  of  the  plaintiff, 
and  embraced  information  relating  to  that  subject.  The  witness  had 
a  note  in  his  possession  at  the  time,  indorsed  by  the  plaintiff,  and 
there  would  appear  to  have  been  some  necessity  for  making  the  in- 
quiry, and  some  reason  presented  to  the  defendant,  from  which  he 
might  well  infer  that  there  was  occasion  for  the  party  to  obtain  the 
information  he  desired.  So  long  as  the  defendant  acted  in  good  faith 
in  reporting  facte  which  came  to  his  knowledge,  which  had  any  bear- 
ing upon  the  subject  of  inquiry,  even  although  the  report  may  have 
contained  criminatory  matter,  which  otherwise  would  have  been 
slanderous  and  actionable,  he  was  justified  and  excusable." 

But  in  Sherwood  v.  Gilbert  (1870)  2  Alb.  L.  J.  323,  it  was  held 
that  the  protection  given  to  the  proprietor  of  a  mercantile  agency 
in  reporting  the  standing  of  a  party  to  one  of  its  customers,  as 
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laid  down  in  Ormsby  v.  Douglass  (1868)  37  N.  T.  477,  does  not 
extend  to  the  country  correspondent  of  the  agency. 

In  Erber  v.  Dun  (1882)  12  Fed.  526,  it  was  held  that  if  matter 
furnished  by  mercantile  agencies  would  be  privileged  if  famished  to 
the  principals  of  the  concern  it  would  also  be  privileged  when  fur- 
nished to  an  agent,  and  it  waa  also  held  immaterial,  bo  far  as  the 
question  of  privilege  went,  whether  the  information  was  imparted 
by  a  member  of  the  mercantile  agency  or  one  of  their  agents. 

The  decisions  are  agreed,  however,  that  communications  by  mer- 
cantile agencies  to  their  customers,  made  regardless  of  whether  or  not 
they  are  interested  in  the  standing  of  the  persons  or  firms  referred 
to  in  the  communication,  are  not  privileged. 

Pollasky  v.  Minckener  (1890)  81  Mich.  280,  9  L.B.A.  102,  21  Am. 
St.  Hep.  516,  46  N".  W.  5 ;  Mitchell  v.  Bradstreet  Co.  (1893)  116  Mo. 
226,  20  L.E.A.  138,  38  Am.  St.  Hep.  892,  22  W.  W.  358,  724;  King 
v.  Patterson  (1887)  49  N.  J.  L.  417,  60  Am.  Rep.  622,  9  At!.  705; 
Taylor  v.  Church  (1853)  8  N.  T.  452;  Sunderlin  v.  Bradstreet 
(1871)  46  N.  Y.  188,  7  Am.  Hep.  322 ;  Bradstreet  Co.  v.  GUI  (1888) 
72  Tex.  115,  2  L.BA.  406,  13  Am.  St.  Eep.  768,  9  S.  W.  763 ;  Srber 
v.  Dun  (1882)  12  Fed.  626;  Todd  v.  Dun,  W.  &  Co.  (1888)  15 
Ont.  App.  Rep.  85;  Robinson  v.  Dun  (1897)  24  Ont.  App.  Rep.  287; 
Lemay  v.  Chamberlain  (1886)  10  Ont.  Rep.  638;  Lion  Brewery  Co. 
j.  Bradstreet  Co.  (1903)  9  B.  C.  435;  Bradstreet  Co.  v.  Carslsy 
(1887)  Montreal  L.  Rep.  3  Q.  B.  83  (where  only  a  small  number  of 
the  six  hundred  to  whom  false  unverified  report  waa  sent  had  any  in- 
terest in  the  credit  or  standing  of  the  firm  concerned). 

In  Sunderlin  v.  Bradstreet  (1871)  46  N.  Y.  188,  7  Am.  Rep.  322, 
it  was  held  that  the  distribution  by  a  mercantile  agency  of  10,000 
copies  of  a  weekly  correction  to  their  semi-annual  publication,  con- 
taining libelous  matter,  was  not  privileged  where  it  appeared  that 
few,  if  any,  of  the  persons  receiving  the  copies  had  any  interest  in 
the  character  or  responsibility  of  the  parties  to  whom  the  reports  re- 
lated; and  it  was  further  held  that  the  fact  that  the  statement  was 
in  cipher  was  not  material  where  those  among  whom  it  was  distributed 
had  a  key  to  the  cipher.  The  court  said :  "Whether  a  libel  or  slander 
is  within  the  protection  accorded  to  privileged  communications  de- 
pends upon  the  occasion  of  the  publication  or  utterance,  as  well  as 
the  character  of  the  communication.  The  party  must  have  a  just 
occasion  for  speaking  or  publishing  the  defamatory  matter.  A  com- 
munication is  privileged  within  the  rule  when  made  in  good  faith,  in 
answer  to  one  having  an  interest  in  the  information  Bought ;  and  it 
will  be  privileged  if  volunteered  when  the  party  to  whom  the  com- 
munication is  made  has  an  interest  in  it,  and  the  party  by  whom  it 
is  made  stands  in  such  relation  to  him  as  to  make  it  a  reasonable  duty, 
or  at  least  proper,  that  he  should  give  the  information.     ...     In 
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the  case  at  bar,  it  ie  not  pretended  that  but  few,  if  an/,  of  the  persona 
to  whom  the  10,000  copies  of  the  libelous  publication  were  transmit- 
ted, had  any  interest  in  the  character  or  pecuniary  responsibility 
of  the  plaintiffs;  and  to  those  who  had  no  such  interest,  there  was  no 
just  occasion  or  propriety  in  communicating  the  information.  The 
defendants,  in  making  the  communication,  assumed  the  legal  respon- 
sibility which  rests  upon  all  who,  without  cause,  publish  defamatory 
matter  of  others;  that  is,  of  proving  the  truth  of  the  publication,  or 
responding  in  damages  to  the  injured  party." 

And  in  Todd  v.  Dun,  W.  &  Co.  (1888)  15  Ont.  App.  Rep.  85,  where 
it  was  held  that  a  libelous  report  sent  by  a  mercantile  agency  to  its 
customers  generally  was  not  privileged.  Osier,  J.  A.,  said :  "However 
useful  and  even  indispensable  to  merchants  and  others  the  business 
carried  on  by  the  defendants  may  be,  it  is  carried  on  by  them 
for  their  own  private  gain  and  advantage,  and  I  am  aware  of  no 
principle  on  which  they  can  claim  a  privilege  for  their  business 
publications,  different  from  or  higher  than  that  to  which  other 
members  of  the  community  are  entitled.  Telegraph  companies 
transmitting  news,  newspapers  publishing  them,  are  usually  doing 
what  is  of  great  value  and  interest  to  the  public  at  large,  but  they 
must  take  care  that  in  doing  it  they  do  not  libel  private  persons." 
To  the  same  effect  is  Robinson  v.  Dun  (1897)  24  Ont  App.  Bep.  287. 

And  in  Pollaaky  v.  Minchener  (1890)  81  Mich.  280,  9  L.R.A.  102, 
31  Am.  St.  Bep.  516,  46  N.  W.  5,  in  which  it  was  held  that  a  privi- 
lege as  to  communications  by  a  commercial  agency  to  persons  inter- 
ested in  obtaining  information,  and  to  whom  it  is  furnished  upon 
special  request,  does  not  extend  to  false  communications  made  to 
patrons  who  have  no  such  interest  in  the  subject-matter,  the  court 
said :  "Qualified  privilege  extends  to  all  communications  made  bona 
fide  upon  any  subject-matter  in  which  the  party  communicating  has 
an  interest,  or  in  reference  to  which  he  has  a  duty,  to  a  person  having 
a  corresponding  interest  or  duty;  and  embraces  cases  where  the  duty 
is  not  a  legal  one,  but  is  of  a  moral  or  social  character,  of  imperfect 
obligation.  .  .  .  The  mercantile  agency  does  not  stand  in  such 
relation,  either  of  interest  or  duty,  with  its  subscribers  generally,  that 
communications  from  it  to  them  generally  are  privileged.  Exceptions 
exist  in  relation  to  those  persons  who  are  interested  in  obtaining  the 
particular  information,  and  to  whom  it  is  furnished  upon  special  re- 
quest. To  this  extent,  and  no  further,  are  such  communications  pro- 
tected by  a  qualified  privilege.  ...  No  court  has  gone  so  far  as 
to  hold  that  all  communications  made  by  a  mercantile  agency  to  its 
subscribers,  if  made  in  good  faith,  but  made  generally,  without  re- 
quest, or  to  those  inquiring  concerning  or  interested  in  knowing  the 
condition  and  financial  standing  of  a  person,  are  privileged.  On  the 
contrary,  courts  have  uniformly  held  that  privilege  does  not  extend  to 
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false  publications  made  to  patrons  who  have  no  such  interest  in  the 
subject-matter." 

In  King  v.  Patterton  (1887)  49  N.  J.  L.  417,  60  Am.  Kep.  682,  9 
Atl.  705,  it  was  held  that  a  communication  by  a  mercantile  agency 
of  libelous  matter  contained  in  its  general  notification  sheet  was  not 
privileged,  although  it  was  sent  only  to  subscribers  of  the  agency, 
where  it  appeared  that  certain  subscribers  in  whose  office  the  sheet  was 
seen  by  creditors  of  the  persona  to  whom  the  reports  related  had  no 
interest  in  the  credit  or  financial  standing  of  that  person  at  the  time. 

And  in  Mitchell  v.  Bradxtreet  Co.  (1893)  116  Mo.  226,  20  L.R.A. 
138,  38  Am.  St  Eep.  592,  22  N.  W.  358,  724,  it  was  held  that  a  pub- 
lication by  a  mercantile  agency  of  a  false  statement  that  a  firm  had 
assigned  was  not  privileged  when  volluntarily  made  without  any  re- 
quest for  information,  and  sent  out  to  all  its  subscribers,  whether  they 
were  creditors  of  the  firm  or  not,  especially  when  the  agency  declined, 
after  request,  to  retract  the  statement. 

And  in  Com.  v.  Siacey  (1871)  8  Phila.  617,  it  was  held  that  the 
sending  of  printed  notices  by  mercantile  agencies  to  their  subscribers 
generally,  without  regard  to  whether  or  not  they  had  any  interest  in 
knowing  the  ratings  of  the  persons  referred  to,  was  not  privileged; 
and  that  an  indictment  for  libel  would  therefore  lie. 

In  Denney  v.  Northwestern  Credit  Asso.  (1909)  55  Wash.  331, 
85  L.RA.(N.S.)  1021,  104  Pac.  769,  it  was  held  that  general  dam- 
ages could  not  be  recovered  for  the  placing  of  one's  name  in  the  books 
of  a  commercial  agency,  with  a  rating  which  gave  no  definite  informa- 
tion, but  directed  inquiry  at  the  office  of  the  agency,  which,  if  made, 
would  have  shown  a  refusal  to  pay  a  disputed  account,  since  such  pub- 
lication was  not  libelous  per  se.  The  court  in  this  case  said;  "We 
do  not  want  to  be  understood  as  holding  that  an  association  of  this 
character  can  claim  a  report  of  this  or  any  other  kind  to  be  privileged. 
Mercantile  agencies  are  not  above  the  law  and  must  answer  for  their 
conduct;  bnt  when  charged  as  for  a  libel  it  must  appear,  when  the 
words  relied  on  are  not  actionable  per  se,  that  some  pecuniary  loss  has 
been  sustained." 

The  court  in  Beardsley  v.  Tappan  (1867)  5  Blatchf.  497,  Fed. 
Cas.  No.  1,189,  reversed  on  other  grounds  in  10  Wall.  427,  19  L. 
ed.  974,  attach  a  limitation  to  the  privilege,  to  the  effect  that  while 
communications  might  be  privileged  if  made  by  the  principal  himself, 
they  would  not  be  if  made  through  his  clerks. 

It  was  held  in  this  case  that  a  communication  by  one  who  had  es- 
tablished a  mercantile  agency,  of  libelous  matter  through  his  clerks 
to  several  customers,  was  not  privileged.  The  court  said :  "On  the 
one  hand,  to  legalize  these  establishments  in  the  manner  and  to  the 
extent  used  by  the  defendant  is  placing  one  portion  of  the  mercantile 
community  under  an  organized  system  of  espionage  and  inquisition 
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for  the  benefit  of  the  other,  exposed,  from  the  very  nature  of  the  or- 
ganization, to  perversion  and  abase;  and,  on  the  other,  to  refuse  to 
legalize  them  may  be  restricting  injuriously  the  right  of  inquiring  in- 
to the  character  and  standing  of  the  customer  asking  for  credit  in  his 
business  transactions.  I  am  strongly  inclined  to  think  that,  if  the  es- 
tablishments are  to  be  upheld  at  all,  the  limitation  attached  to  them 
by  the  court  below  is  not  unreasonable;  to  wit,  that  it  must  be  an 
individual  transaction,  and  not  an  establishment  conducted  by  an 
unlimited  number  of  partners  and  clerks.  The  principle  upon  which 
privileged  communications  rest,  which,  of  themselves,  would  otherwise 
be  libelous,  imports  confidence  and  secrecy  between  individuals,  and 
is  inconsistent  with  the  idea  of  a  communication  made  by  a  society 
or  congregation  of  persons,  or  by  a  private  company  or  a  corporate 
body." 

A  statute  in  Georgia  provides  that  statements  made  bona  fide  in 
the  performance  of  a  public  duty,  or  similar  statements  in  the  per- 
formance of  a  private  duty,  either  legal  or  moral,  are  privileged.  Un- 
der this  statute  it  was  held  in  Johnson  v.  Brodstreet  Co.  (1886) 
77  Ga.  172,  4  Am.  St.  Bep.  77,  that  the  sending  of  communications 
by  a  mercantile  agency  to  its  customers  was  not  privileged,  since  it 
was  not  the  result  of  a  public  or  private  duty,  either  moral  or  legal, 
in  the  sense  of  the  statute. 

In  Brodstreet  Co.  v.  Oswald  (1895)  96  Ga.  396,  23  S.  E.  423, 
where  a  mercantile  agency  distributed  among  its  customers  generally 
a  false  and  unfounded  communication,  and  thereby  as  a  natural 
result  caused  special  damage  to  the  person  referred  to  in  the  com- 
munication, it  was  held  that  a  recovery  might  be  had  although  it 
was  not  maliciously  made.  The  court  said :  "It  is  a  rule  of  law  of 
universal  application,  that  wherever  one  person  commits  a  wrong  up- 
on the  person,  property,  or  reputation  of  another,  which  is  accom- 
panied with  damage,  the  latter  may  maintain  an  action.  The  privi- 
lege of  free  speech  does  not  confer  upon  one  individual  the  right  to 
use  that  privilege  to  the  injury  of  another;  and  if  one  print  or  publish 
words  concerning  another  or  hie  business,  which  are  themselves  false, 
the  law  will  presume  that  it  was  done  maliciously,  and  award  dam- 
ages accordingly." 

And  in  Dun  v.  WeiniraiA  (1900)  111  Ga.  416,  50  L.R.A.  670,  36 
S.  E.  808,  where  a  commercial  agency  had  circulated  among  its 
patrons  a  writing  which  was  held  libelous  per  se,  the  question  of 
privilege  appears  not  to  have  been  raised. 

In  Fitzsimong  v.  Duncan  [1908]  2  I.  R.  483,  where  an  agent  of 
a  mercantile  agency,  at  the  request  of  a  client  of  the  agency,  fur- 
nished information  which  was  founded  on  matter  forwarded  an  re- 
quest by  another  agent,  it  was  held  by  the  King's  Bench  Division 
that  the  occasion  waa  privileged,  but  that  the  agency  was  liable,  since 
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it  appeared  that  the  agent  who  originally  forwarded  the  information 
acted  maliciously.  The  Court  of  Appeals  held  that  it  was  unneces- 
sary for  them  to  pass  upon  the  question  whether  such  a  report  was 
privileged,  since  the  agency  was  in  any  event  liable  on  the  ground 
that  its  employee  had  acted  maliciously. 

And  in  Cassette  v.  Dun  (1890)  18  Can.  S.  C.  223,  where  a  recovery 
was  allowed  against  a  mercantile  agency  for  damages  caused  by  its 
negligently  circulating  a  false  report,  although  it  was  sent  to  a  sub- 
scriber on  his  request,  Ritchie,  C.  J.,  said :  "I  cannot  conceive  that 
if  a  man  who  for  gain  and  reward  voluntarily  intermeddles  with 
another  man's  business,  and  issues  false  reports  in  reference  thereto 
to  be  acted  upon  by  the  party  receiving  it,  is  in  any  way  privileged 
so  to  do ;  if  he  does  it  I  think  he  does  it  at  his  peril.  I  by  no  means 
intend  to  dispute  the  proposition  in  English  law,  that  'a  communica- 
tion made  bona  fide  on  any  subject-matter  in  which  the  party  com- 
municating has  an  interest,  or  in  reference  to  which  he  has  a  duty, 
is  privileged  if  made  to  a  person  having  a  corresponding  interest  or 
duty,  although  it  contains  criminatory  matter  which,  without  this 
privilege,  would  he  slanderous  and  actionable.' " 

And  in  Douglass  v.  Daisley  (1902)  57  L.E.A.  475,  52  C.  C.  A. 
153, 114  Fed.  629,  where  the  report  of  the  mercantile  agency  was  a 
substantial  departure  from  the  information  received,  the  court  held 
that  it  could  not  be  accepted  as  privileged  as  a  matter  of  law,  since 
it  was  neither  the  right  nor  the  public  or  private  duty  of  the  agency 
to  send  a  convmunication  which  was  not  based  upon  fact  or  infor- 
mation. 

And  in  Mower  Hobart  Go.  v.  Dun  (1904)  131  Fed.  812,  where  it 
was  alleged  that  the  report  was  maliciously  made,  the  language  of 
the  declaration  was  held  to  state  a  cause  of  action;  and  the  court 
said  that  if  any  part  of  the  report  was  false  and  was  made  with  ex- 
press knowledge,  it  would  seem  to  justify  the  recovery  of  actual  dam- 
ages, whether  the  defendant  had  a  qualified  privilege  or  not. 

And  in  Mmter  v.  Bradstreet  Co.  (1903)  174  Mo.  444,  73  S.  W. 
668,  it  was  held  that,  although  a  report  by  a  commercial  agency  to 
a  certain  person  and  firm  who  were  interested  in  knowing  the  financial 
condition  of  the  persons  to  whom  the  report  related  was  qualifiedly 
privileged,  this  would  afford  no  defense  if  the  words  were  kot  used 
in  good  faith;  and  that  the  fact  that  the  defendant's  agent  might 
have  believed  at  the  time  of  making  the  report  that  it  was  true  af- 
forded no  defense  unless  it  was  made  without  malice. 

And  in  Dowry  v.  Vedder  (1889)  40  Minn.  475,  42  N.  W.  642,  the 
ooort  without  stopping  to  inquire  whether,  and  under  what  circum- 
stances, if  ever,  a  false  report  honestly  made  by  a  commercial  agency 
would  constitute  a  privileged  communication,  held  that  a  communica- 
tion was  not  entitled  to  protection  as  privileged  where  made  from 
malice.  J.  T.  W. 
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[SUPREME  COURT  OF  CANADA.] 

THE  UNION  COLLIERY  COMPANY,  Appellant, 

and 
HEK  MAJESTY  THE  QUEEN,  Respondent. 

31   Can.    S.  C   81. 

ON  APPEAL  FKOM  THE  SUPREME  COURT  OF  BRITISH  COLUMBIA. 

Criminal  law  —  Manslaughter  —  Indictment  against  body  corporate  — 
Crim.  Code,  §  213,  fine. 

Under  9  213  of  tin  Criminal  Code  a  corporation  may  be  indicted  for 
omitting,  without  lawful  excuse,  to  perform  the  duty  of  avoiding  dan- 
ger to  human  life  from  anything  in  its  charge  or  under  its  control. 

The  fact  that  the  consequence  of  the  omission  to  perform  sueh  duty 
might  have  justified  an  indictment  for  manslaughter  in  the  case  of 
an  individual  is  not  ■  ground  for  quashing  the  indictment. 

As  3  213  provides  no  punishment  for  the  offense,  the  common-law 
punishment  of  a  fine  may  be  imposed  on  a  corporation  indicted  under 

it 

(October  22,  December  7,  1900.) 
Present:  Taacbereau,  Gwynne,  Sedgewick,  Eing,  and  Oirouard,  JJ. 

Appsal  from  a  decision  of  the  Supreme  Court  of  British  Co- 
lumbia, (7  B.  C.  247),  affirming  the  conviction  of  the  appellant 
company  on  a  case  reserved. 

The  company  was  indicted  for  unlawfully  causing  the  death 
of  certain  persons  by  neglecting  to  properly  maintain  a  bridge 
over  which  certain  trains  were  run,  when  a  train  broke  through. 
At  the  trial  a  verdict  of  guilty  was  entered  and  a  case  wag  re- 
served for  the  opinion  of  the  Court  of  Appeal  on  the  question 
whether  or  not  the  indictment  would  lie  against  a  corporation. 
The  reserved  case  is  set  out  in  the  judgment  of  Mr.  Justice 
Sedgewick  speaking  for  the  majority  of  the  court 

[82]  Aylesworth,  Q.C.,  for  the  appellant 
Christopher  Robinson,  Q.C.,    for  the  respondent 

Taschereau,  J.,  took  no  part  in  the  judgment 
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The  judgment  of  the  majority  of  the  court  was  delivered  by 

Sedgewick,  J. :  This  is  an  appeal  from  a  judgment  of  the 
Supremo  Court  of  British  Columbia,  upon  a  reserved  case  stated 
by  Mr.  Justice  Walkem  for  the  consideration  of  the  court,  the 
defendants  having  been  convicted  and  sentenced  to  pay  a  fine  of 
$5,000.  Upon  the  appeal  the  court  waa  equally  divided.  The 
following  is  the  reserved  case : 

The  defendants  were  tried  and  convicted  at  the  fall  assizes, 
at  Victoria,  before  the  Honorable  Mr.  Justice  Walkem,  and  a 
jury,  under  the  following  indictment: 


Canada: 
Province  of  British  Columbia, 
County   of  Nanaimo, 
City  of  Nanaimo. 


The  jurors  for  our  Lady 
the   Queen   present  that   the 
■  Union  Colliery  Company  of 
British  Columbia,  Limited  Li- 
ability, is  a  company  duly  in- 


corporated under  the  companies  act  1878,  for  the  purpose, 
amongst  other  things,  of  acquiring  coal  lands  in  the  province  of 
British  Columbia,  of  extracting  the  coal  therefrom,  and  of  erect- 
ing and  using  tramways  and  roadways  necessary  for  transport- 
ing said  coal  from  the  mines  to  the  place  of  shipment. 

The  juTors  aforesaid  do  further  present  that  the  said  com- 
pany, pursuant  to  the  said  powers,  have  for  a  long  time  past 
been  mining  coal  near  Union,  in  the  county  of  Nanaimo,  in 
the  province  of  British  Columbia,  and  have  been  transporting 
said  coal  from  said  mines  to  Union  Wharf,  in  said  county,  the 
place  of  shipment  thereof,  along  a  tramway  or  railway,  in  cars 
drawn  by  locomotives. 

The  jurors  aforesaid  do  further  present  that  the  said  tram- 
way or  railway  is  about  10  miles  in  length,  and  that  for  some 
time  past  the  company  has  been  carrying  passengers  as  well  as 
hauling  coal  on  said  tramway  or  railway,  between  said  points. 

The  jurors  aforesaid  do  further  present  that  the  said  tram- 
way or  railway,  on  the  day  and  year  hereinafter  mentioned,  was 
carried  across  the  valley  of  the  Trent  river  by  trestlework  and  a 
Howe  truss  bridge  erected  several  years  prior  to  said  date,  which 
truss  bridge  was  about  133  feet  in  length,  and  about  [83]  95 
feet  above  the  bed  of  the  said  river,  and  that  the  said  trestlework 
and  truss  bridge  were  maintained  by  the  said  company. 
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The  jurors  aforesaid  do  farther  present  that,  in  the  absence 
of  reasonable  precaution  and  care,  the  said  Howe  truss  bridge 
might  endanger  human  life,  and  that  the  said  company  were 
under  a  legal  duty  to  take  reasonable  precautions  against  and  to 
use  reasonable  care  to  avoid  such  danger. 

The  jurors  aforesaid  do  further  present  that  the  said  company 
unlawfully  neglected,  without  lawful  excuse,  to  take  reasonable 
precautions  and  to  use  reasonable  care  in  maintaining  the  said 
Howe  truBB  bridge,  and  that  on  the  seventeenth  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
eight,  a  locomotive  engine  and  several  cars,  then  being  run  along 
said  tramway  or  railway  and  across  said  Howe  truss  bridge  by 
said  company,  broke  down  said  Howe  truss  bridge,  owing  to  the 
rotten  state  of  the  timbers  thereof,  and  were  precipitated  into 
the  valley  of  the  Trent  river,  thereby  causing  the  death  of  Al- 
fred Walker,  Richard  Nightingale,  Walter  Work,  Alexander 
Mellodo,  K.  Nanko  (Japanese),  and  Osana  (Japanese),  who  were 
then  on  said  cars  and  locomotive,  against  the  form  of  the  statute 
in  Buch  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  Crown,  and  dignity. 

The  question  reserved  for  the  opinion  of  the  court  is,  Will 
the  indictment  lie  against  a  corporation?  If  this  question  he 
answered  in  the  negative,  the  conviction  is  to  be  quashed;  other- 
wise, the  conviction  is  to  stand. 

A  verdict  of  guilty  having  been  found  against  the  defendants 
upon  the  indictment  above  Bet  out,  we  must  assume  that  all  the 
facts  therein  stated  are  correct.  And  they  are  substantially  aa 
follows:  The  company,  in  pursuance  of  its  corporate  powers, 
had  for  a  long  time  past  been  operating  a  railway  for  the  pur- 
pose of  transporting  coal  from  their  mines  to  a  place  of  shipment 
by  means  of  locomotives,  and,  whether  in  pursuance  of  their 
corporate  powers  or  not,  they,  as  a  matter  of  fact,  were  engaged 
in  the  carrying  of  passengers,  holding  themselves  out  as  common 
carriers  by  railway.  The  road  crossed  the  Trent  river  by  means 
of  a  bridge  130  feet  in  length  and  90  feet  above  the  river  bed. 
The  company,  neglecting  to  use  reasonable  care  in  maintaining 
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the  bridge  so  that  it  [84]  became  unsafe,  ran  a  train  carrying 
passengers  acroaa  it,  which  train  broke  through  owing  to  the 
rotten  state  of  its  timbers,  causing  the  death  of  six  persons  then 
being  on  the  train.  And  the  sole  question  for  our  consideration 
is  whether  these  facts  constitute  a  criminal  offense,  whether  by 
statute  or  at  common  law. 

It  was  at  one  time  thought  that  a  private  corporation  could 
not  commit  torts  or  be  held  liable  for  the  wrongful  acts  of  its 
officers  or  agents,  but  this  view  has  long  since  been  exploded. 
A  similar  notion  obtained  in  early  times  as  to  the  criminal  lia- 
bility of  a  corporation,  but  it  has  long  since  been  settled  that 
they  are  liable  to  indictment  for  nonfeasance,  or  for  negligence 
in  the  performance  of  a  legal  duty.  It  was  not  until  1816  that 
their  liability  for  misfeasance  or  active  negligence  was  deter- 
mined to  be  subject  to  like  proceeding.  In  the  case  of  Keg.  v. 
Great  North  of  England  B,  Co.  8  Q.  B.  315,  in  18415,  Lord 
Denman,  C.  J.,  in  delivering  the  judgment  of  the  court,  said, 
at  p.  325:  "The  question  is  whether  an  indictment  will  lie 
at  common  law  against  a  corporation  for  a  misfeasance,  it  being 
admitted,  in  conformity  with  undisputed  decisions,  that  an  in- 
dictment may  be  maintained,  against  a  corporation  for  non- 
feasance. .  .  .  But  tbe  argument  is  that  for  the  wrong- 
ful act  a  corporation  is  not  amenable  to  an  indictment,  though  a 
wrongful  omission  it  undoubtedly  is;  assuming  in  the  first  place, 
that  there  is  a  plain  and  obvious  distinction  between  the  two 
species  of  offense.  No  assumption  can  be  more  unfounded. 
Many  occurrences  may  be  easily  conceived,  full  of  annoyance 
and  danger  to  the  public,  and  involving  blame  in  some  individu- 
al or  some  corporation,  of  which  the  most  acute  person  could 
not  clearly  define  the  cause,  or  ascribe  them  with  more  correct- 
ness to  more  negligence  in  providing  safeguards  or  to  an  act 
rendered  improper  by  nothing  but  the  want  of  safeguards.  If 
A  is  authorized  to  make  a  bridge  with  parapets,  but  makes  it 
without  them,  does  the  offense  consist  in  the  construction  of  the 
unsecured  bridge,  or  in  the  neglect  to  secure  it  ? 

[88]  "But  if  the  distinction  were  always  easily  discoverable, 
why  should  a  corporation  be  liable  for  the  one  species  of  of- 
fense, and  not  for  the  other?  The  startling  incongruity  of  al- 
B.  R.  CM.  VoL  n.— 15. 
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loving  the  exemption  is  one  strong  argument  against  it  The 
law  is  often  entangled  in  technical  embarrassments;  but  there 
is  none  here.  It  is  as  easy  to  charge  one  person,  or  a  body  cor- 
porate, with  erecting  a  bar  across  a  public  road  as  with  nonrepair 
of  it;  and  they  may  as  well  be  compelled  to  pay  a  fine  for  the 
act  as  for  the  omission," 

This  case  has  been  followed  on  many  occasions,  and  cited  with 
approval  in  the  House  of  Lords.  In  the  case  of  Whitfield  v. 
South  Eastern  B.  Go.  (1858)  EL  Bl.  &  EL  115,  27  L.  J.  Q.  B. 
IS.  S.  229,  4  Jur.  N.  S.  688,  6  Week.  Rep.  545,  Lord  Campbell 
held  that  a  railway  company  might  be  sued  for  a  malicious  libel, 
and,  in  the  course  of  his  judgment,  saya :  "The  ground  on  which 
it  is  contended  that  an  action  for  a  libel  cannot  possibly  be  main- 
tained against  a  corporation  aggregate  fails.  But,  considering 
that  an  action  of  tort  or  of  trespass  will  lie  against  a  corporation 
aggregate,  and  that  an  indictment  may  be  preferred  against  a 
corporation  aggregate  both  for  commission  and  omission,  to  be 
followed  up  by  fine,  although  not  by  imprisonment,  there  may 
be  great  difficulty  in  saying  that  under  certain  circumstances 
express  malice  may  not  be  imputed  to  and  proved  against  a 
corporation.  The  authorities  are  connected  and  commented  upon 
in  Beg.  v.  Great  North  of  England  B.  Co.  (1846)  9  Q.  B.  315, 
16  L.  J.  Mag.  Cas.  N.  S.  16, 10  Jur.  755,  2  Cox,  C.  C.  70,  7  Eng. 
Kul.  Cas.  466,  in  which  it  was  held  that  a  corporation  aggregate 
may  be  indicted  for  cutting  through  and  obstructing  a  public 
highway." 

And  in  the  Pharmaceutical  Soc.  v.  London  &  P.  Supply  Asso. 
(1880)  5  App.  Cas,  857,  Lord  Blackburn  says  at  p.  869: 

"I  quite  agree  that  a  corporation  cannot,  in  one  sense,  commit 
a  crime, — a  corporation  cannot  be  imprisoned,  if  imprisonment 
be  the  sentence  for  the  crime ;  a  corporation  cannot  be  hanged  or 
put  to  death,  if  that  be  the  punishment  for  the  crime;  and  so, 
in  those  senses  a  corporation  cannot  commit  a  crime.  But  a 
corporation  may  be  fined,  and  a  corporation  may  pay  damages; 
and  therefore  I  must  totally  dissent,  notwithstanding  what  Lord 
Justice  Bramwell  said,  or  is  reported  to  have  said,  upon  the 
supposition  that  a  body  corporate,  or  a  corporation  that  in- 
corporated itBelf  for  the  purpose  of  [86]  publishing  a  newspa- 
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per,  could  not  be  tried  and  fined,  or  an  action  for  damages  be 
brought  against  it  for  libel ;  or  that  a  corporation  which  commits 
a  nuisance  could  not  be  convicted  of  the  nuisance  or  the  like. 
I  must  really  say  that  I  do  not  feel  the  slightest  doubt  upon 
that  part  of  the  case." 

From  these  authorities  it  is  manifest  that  a  corporation  can 
render  itself  amenable  to  the  criminal  law  for  acts  resulting  in 
damage  to  numbers  of  people,  or  which  are  invasions  of  the 
rights  or  privileges  of  the  public  at  large,  or  detrimental  to  the 
general  well  being  or  interests  of  the  state.  It  appears  to  me 
perfectly  clear  that  the  offense  set  out  in  the  declaration  comes 
within  this  description.  A  public  franchise  was  granted  to  the 
defendants  to  maintain  and  operate  a  railway  between  two  cer- 
tain points.  They  were  possibly  under  no  obligation  to  accept 
the  charter,  but  having  once  accepted  and  acted  upon  it,  they 
were  under  an  obligation  to  exercise  proper  care  and  diligence  in 
the  performance  of  their  corporate  powers.  Holding  themselves 
out,  as  we  are  bound  to  assume  they  did,  as  public  carriers,  they 
were  bound  to  carry  thBir  passengers  safely.  Even  as  carriers  not 
of  passengers,  but  of  freight,  carrying  on  their  business  by  means 
of  trains  and  locomotive  engines,  they  were,  in  my  view,  equally 
bound  to  see  to  the  safety  and  protection  of  their  employees. 
Whether  the  persona  alleged  in  the  indictment  to  have  been 
killed  were  employees  or  passengers  does  not  appear,  but  whether 
passengers  or  employees,  the  company  defendants  were  under  an 
equal  obligation  to  both,  and  the  offense  committed  was  an  of- 
fense not  so  much  against  individual  right  or  against  people 
in  their  private  capacities,  but  against  the  public  at  Urge,  and 
therefore,  in  the  public  interest,  indictable. 

The  learned  Chief  Justice  has  stated  that  the  question  to  be 
determined  is  whether  or  not  the  company  is  liable  to  punish- 
ment under  any  section  of  the  Code.  Or  [87]  (I  add)  at  com- 
mon law.  It  has  never  been  contended  that  the  Criminal  Code 
of  Canada  contains  the  whole  of  the  criminal  common  law  of 
England  in  force  in  Canada.  Parliament  never  intended  to  re- 
peal the  common  law,  except  in  so  far  as  the  Code  either  express- 
ly or  by  implication  repeals  it  So  that  if  the  facte  stated  in  the 
indictment  constitute  an  indictable  offense  at  common  law,  and 
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that  offense  is  not  dealt  with  in  the  Code,  then  unquestionably 
an  indictment  will  lie  at  common  law;  even  if  the  offense  baa 
been  dealt  with  in  the  Code,  but  merely  by  way  of  statement 
of  what  is  law,  then  both  are  in  force.  As  stated  by  a  text 
writer  we  can  always  separate  the  offense  from  the  punishment. 
So  that,  for  example,  a  statute  which  provides  a  new  punishment 
for  an  old  offense  repeals  by  implication  only  so  much  of  the 
prior  law  as  concerns  the  punishment,  leaving  it  permissible  to 
indict  an  offender  either  under  the  old  law,  whether  statutory 
or  common,  and  inflict  upon  him,  upon  conviction,  the  punish- 
ment ordained  by  the  new,  or  under  the  new  statute  at  the  elec- 
tion of  the  prosecuting  power.  The  offense  and  punishment, 
therefore,  may  be  defined  by  different  laws ;  and  bo,  as  wc  have 
seen,  if  a  statute  simply  creates  an  offense,  the  common-law 
punishment  may  by  implication  be  imposed.  Bishop,  Statutory 
Crimes,  2d  ed.  p.  166. 

But  the  ground  of  offense  set  out  in  the  declaration  has,  it  is 
clear,  been  dealt  with  by  the  Code,  and  the  indictment  is  evident- 
ly framed,  the  prosecuting  officer  having  them  before  him,  under 
the  provisions  of  §  213,  which  is  as  follows : 

Everyone  who  has  in  his  charge  or  under  his  control  anything 
whatever,  whether  animate  or  inanimate,  or  who  erects,  makes, 
or  maintains  anything  whatever  which,  in  the  absence  of  precau- 
tion or  care,  may  endanger  human  life,  is  under  a  legal  duty  to 
avoid  such  danger,  and  is  criminally  responsible  for  the  con- 
sequences of  omitting,  without  lawful  excuse,  to  perform  such 
duty. 

This  article  I  take  to  be  a  mere  statutory  statement  of  the 
common  law,  neither  abridging  nor  enlarging  it  in  any  respect. 
It  is  true  this  section  has  no  penal  [88]  provision  attached  to 
it ;  it  does  not  state  what  the  consequences  shall  be  if  the  offense 
therein  specified  has  been  committed;  but  it  clearly  covers  the 
offense  specified  here.  The  defendants  have  in  their  charge  and 
under  their  control,  and  they  maintain,  a  railway  the  running 
and  operation  of  which  without  precaution  or  care  must  neces- 
sarily involve  danger  to  human  life.  They  were  therefore  under 
a  legal  duty  to  take  precautions  against  such  danger.  They 
disregarded  this  duty.    The  anticipated  event  occurred  and  they 
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are  criminally  responsible  for  it  It  is  not,  I  think,  necessary 
to  search  through  other  provisions  of  the  Code  to  find  a  penalty. 
The  common  law,  in  the  case  of  a  corporation,  prescribed  it, — a 
line.  And  the  indictment  is  properly  framed  and  the  verdict 
found  and  the  fine  imposed,  both  under  it  and  the  common  law 
together. 

It  was,  however,  contended  that  "everyone"  at  the  beginning 
of  the  section  does  not  include  a  corporation.  I  think  it  does. 
Section  3  (t)  states: 

The  expressions  "person,"  "owner,"  and  other  expressions  of 
the  same  kind,  include  her  Majesty  and  all  public  bodies,  bodies 
corporate,  societies,  companies,  and  inhabitants  of  counties,  par- 
ishes, municipalities,  or  other  districts,  in  relation  to  such  acts 
and  things  as  they  are  capable  of  doing  and  owning  respectively. 

"Everyone"  is  an  expression  of  the  same  kind  as  "person," 
and  therefore  includes  bodies  corporate  unless  the  context  re- 
quires otherwise.  There  is  no  doubt  that  the  expression  "every- 
one" is,  whether  in  a  legal  or  popular  sense,  a  wider  term  than 
the  word  "person,"  and  in  the  case  of  Pharmaceutical  Soc.  v. 
London  &  P.  Supply  Asso.  (1880)  5  App.  Cas,  857,  49  L.  J. 
Q.  B.  N.  S.  736,  43  L.  T.  N.  S.  389,  28  Week.  Rep.  957,  45 
J.  P.  20,  already  referred  to,  the  Lord  Chancellor  (Lord  Sel- 
borne),  says:  There  can  be  no  question  that  the  word  "person" 
may,  and  I  should  be  disposed  myself  to  say  prima  facie  does, 
in  a  public  [89]  statute,  include  a  person  in  law;  that  is,  a 
corporation,  as  well  as  a  natural  person.     .     .     . 

That  if  a  statute  provides  that  no  person  shall  do  a  particular 
act  except  on  a  particular  condition,  it  is  prima  facie  natural  and 
reasonable  (unless  there  be  something  in  the  context,  or  in  the 
manifest  object  of  the  statute,  or  in  the  nature  of  the  subject- 
matter,  to  exclude  that  construction)  to  understand  the  legis- 
lature as  intending  such  persons  as,  by  the  use  of  proper  means, 
may  be  able  to  fulfil  the  condition;  and  not  those  who,  though 
called  "persons"  in  law,  have  no  capacity  to  do  so  at  any  time, 
by  any  means,  or  under  any  circumstances,  whatsoever. 

Applying  this  rule  to  the  present  case,  inasmuch  as  criminal 
offenses  committed  by  corporations  are  for  the  most  part  of- 
fenses as  confined  to  the  class  in  question  in  the  present  case, 
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namely,  cases  arising  from  dereliction  in  the  performance  of 
public  duty,  at  all  events,  offenses  as  possible  and  likely  to  be 
committed  by  artificial  as  by  natural  persons,  there  can  be  no 
reason,  that  I  can  see,  why  a  corporation  should  not  be  included 
in  the  phrase  "everyone."  The  article  is  a  statement  of  general 
principle  of  criminal  law,  applicable  to  the  whole  world,  and 
binding  as  much  upon  corporations  as  upon  individuals. 

Several  sections  of  the  Code  were  cited  to  us  at  the  argument, 
as  including  within  their  purview  the  offense  described  in  the 
indictment  If  I  am  correct  in  the  view  I  have  taken  of  §  213 
above  cited,  the  offense  described  in  the  indictment  comes  within 
arts.  191  and  192,  where  the  offense  of  a  common  nuisance  is 
described  and  its  punishment  provided  for,  the  first  section  being 
a  mere  statement  of  the  common  law  in  regard  to  criminal  nui- 
sance. Whether  it  does  not  also  come  within  §§  251  and  252 
may  be  open  to  argument,  although  I  am  strongly  inclined  to 
the  view  that  where  the  Code  specifies  an  offense  and  provides 
for  the  punishment  by  imprisonment  only,  it  does  not  necessarily 
follow  that  a  corporation  [BO]  may  not  be  indicted  and  fined  for 
the  offense  so  described.  It  is  not,  however,  necessary  to  deter- 
mine that  point  here. 

i  It  is  further  argued  that  as  the  indictment  disclosed  a  case 
of  manslaughter,  and  as  (as  is  stated)  an  indictment  will  not  He 
against  a  corporation  for  manslaughter,  the  conviction  was  not 
maintainable.  It  is  possible  that  the  facts  alleged  in  the  indict- 
ment would  be  sufficient  to  sustain  an  indictment  for  manslaugh- 
ter against  an  individual,  but  the  offense  alleged  in  the  indict- 
ment here  is  not  the  manslaughter;  it  is  criminal  negligence  in 
the  discharge  of  duty.  The  killing  is  not  alleged  as  the  offense, 
but  merely  the  consequence  of  the  offense.  In  an  indictment 
for  manslaughter  it  is  at  least  necessary  to  charge  manslaughter 
as  the  crime — to  allege  that  the  defendants  "unlawfully  did 
kill  and  slay,  etc.,"  or  "did  commit  manslaughter,"  allegations 
wholly  absent  in  the  present  case.  It  is  not,  therefore,  necessary 
here  to  express  any  opinion  as  to  whether  or  not  under  the 
present  state  of  the  law  and  its  constantly  broadening  and  wid- 
ening jurisprudence  on  the  subject  of  the  civil  and  criminal 
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liability  of  bodies  corporate,  they  are  capable  of  committing  the 
offense. 

King,  J.  (dissenting) :  I  am  of  opinion  that  the  question 
stated  in  the  reserved  case  should  be  answered  in  the  negative, 
with  the  result  that  the  appeal  should  be  allowed  and  the  con- 
viction quashed.  Appeal  dismissed. 


Solicitors  for  the  appellant :  Davie,  Pooley,  £  Luxton. 
Solicitor  for  the  respondent:  H.  A.  Maclean. 

Note. — Criminal  responsibility  of  corporations. 

I.  Scope  and  Introduction,  231. 
II.  For  misfeasance,  233. 

III.  The  matter  of  criminal  intent,  238. 

IV.  Applicability  of  criminal  statutes  to  corporations. 

a.  In  general,  242. 

b.  Corporations  as  "persons,"  243. 

c.  As  affected  by  nature  of  penalty,  245. 
V.  Particular  offenses,  246. 

I.  Scope  and  introduction. 

It  is  the  purpose  of  this  note  to  collate  the  decisions  which  con- 
sider the  extent  to  which  the  criminal  responsibility  of  corporations, 
and  the  applicability  of  criminal  statutes  thereto,  is  affected  by  their 
inherent  nature ;  and  it  therefore  takes  no  account  of  cases  in  which 
the  question  of  criminal  responsibility  is  not  peculiar  to  the  corpo- 
ration as  such.  It  need  only  be  pointed  out,  in  order  to  be  appre- 
ciated, that  decisions  which  consider  the  question  of  criminal  re- 
sponsibility, otherwise  assumed  to  exist,  as  affected  by  some  extra- 
neous circumstance,  such  as  that  the  corporation  at  the  time  of  the 
act  complained  of  was  in  the  hands  of  a  receiver,  or  that  the  corpo- 
ration was  authorized  by  charter  or  statutory  provision  to  do  such 
act,  or  in  which  the  question  passed  upon  is  the  sufficiency  of  the 
indictment,  are  without  bearing  on  the  present  inquiry. 

Some  of  the  earlier  writers  at  common  law  hold  the  law  to  be  that 
a  corporation  cannot  commit  a  crime.  It  is  said  to  have  been  held 
by  Lord  Chief  Justice  Holt  (Anonymous  [1696]  12  Mod.  559) 
that  "a  corporation  is  not  indictable  although  the  particular  mem- 
bers of  it  are."    In  Blackstone  Commentaries,  chap.  18,  §  12,  it  is 
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stated:  "A  corporation  cannot  commit  treason  or  felony  or  other 
crime  in  its  corporate  capacity,  though  its  members  may  in  their  dis- 
tinct individual  capacities." 

These  statements  are  the  foundation  of  dicta  to  the  same  effect 
in  some  of  the  earlier  cases  in  this  country,  as  in  McKim  v.  Odom 
(1828)  3  Bland,  Ch.  407,  and  Orr  v.  Bank  of  United  States  (1822) 

1  Ohio,  36, 13  Am.  Dec.  588. 

Bat  in  Reg.  v.  Birmingham  &  0.  R.  Co.  (1842)   3  Q.  B.  223, 

2  Gale  &  D.  236,  6  Jar.  804,  3  Eng,  Ry.  &  C.  Cas.  148,  the  court  in 
commenting  on  Lord  Holfs  decision  said  that  as  a  general  proposi- 
tion it  is  opposed  to  a  number  of  cases  which  show  that  a  corporation 
may  be  indicted  for  a  breach  of  duty  imposed  upon  it  by  law, 
though  not  for  a  felony,  or  for  crimes  involving  personal  violence, 
as  riots  or  assaults. 

There  are,  indeed,  many  instances  to  be  found  among  the  earlier 
English  decisions  in  which  corporations  were  indicted  for  the  non- 
performance of  duties  imposed  upon  them  by  law,  such  as  the  repair 
of  highways  and  bridges.  In  addition  to  these  cases,  which  need 
Qot  be  cited  here,  since  they  do  not  expressly  pass  upon  the  question 
under  discussion,  it  has  been  uniformly  held  that  a  corporation  is 
not,  as  such,  immune  from  indictment  and  criminal  prosecution 
for  nonfeasance  in  neglecting  to  perform  an  imposed  duty.  Reg.  v. 
Birmingham  &  0.  R.  Co.  (1840)  9  Car.  &  P.  469;  United  State* 
v.  Alaska  Packers'  Assu.  (1901)  1  Alaska,  217;  Southern  B.  Co.  v. 
Slate  (1906)  125  Ga.  287, 114  Am.  St.  Rep.  203,  54  S.  E.  160,  5  A.  & 
E.  Ann.  Cas.  411;  Com.  v.  Paducah  (1884)  6  Ky.  L.  Rep.  292; 
Mower  v.  Leicester  (1812)  9  Mass.  247,  6  Am.  Dec.  63;  Com.  v. 
Central  Bridge  Corp.  (1853)  12  Cash.  242;  Com.  v.  Hancock  Free 
Bridge  Corp.  (1854)  2  Gray,  58;  Boston,  C.  &  M.  R.  Co.  v.  State 
(1855)  32  N.  H.  215;  New  York  d  O.  L.  R.  Co.  v.  State  (1888) 
50  N.  J.  L.  303,  13  Atl.  1,  affirmed  in  (1890)  53  N.  J.  L.  244,  23 
Atl.  168;  People  v.  Albany  (1834)  11  Wend.  539,  27  Am.  Dec.  95 
Susquehanna  &  B.  Twp.  Road  Co.  v.  People  (1836)  15  Wend.  267 
People  v.  Albany  &  V.  E.  Co.  (1862)  24  N.  T.  268,  82  Am.  Dec. 
295;  People  v.  New  York  C.  &  ff.  R.  R.  Co.  (1878)  74  N.  Y.  """ 
Waterford  £  W.  Tump.  v.  People  (1850)  9  Barb.  161;  Syracuse  & 
T.  PL  Road  Co.  v.  People  (1866)  66  Barb.  25;  State  v.  Patton 
(1843)  26  N.  C.  (4  Ired.  L.)  16;  Com.  v.  Lehigh  Valley  R.  Co. 
(1895)  165  Pa.  162,  27  L.R.A.  231,  30  Atl.  836,  9  Am.  Crim.  Rep. 
370;  State  v.  Barksdale  (1844)  5  Humph.  154;  State  v.  Murfrees- 
boro  (1850)  11  Humph.  217;  State  v.  Burlington  (1864)  36  Vt. 
521. 

A  corporation  aggregate  may  be  indicted  for  disobedience  to  an 
order  of  a  justice  requiring  such  corporation  to  execute  works  pur- 
suant to  a  statute.     Reg.  v.  Birmingham  &  0.  R.  Co.   (1842)   3 
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Q.  B.  823,  2  Gale.  ft  D.  336,  6  Jar.  804,  3  Eng.  Ry.  ft  C.  Caa.  148 
(1840)   9  Car.  ft  P.  469. 

In  the  ordinary  case  of  a  duty  imposed  by  statute,  if  the  breach 
of  the  statute  ia  a  disobedience  to  the  law  punishable  in  the  case  of 
a  private  person  by  indictment,  the  offending  corporation  cannot 
escape  from  the  consequences  which  would  follow  in  the  case  of  an 
individual,  by  showing  that  they  are  a  corporation.  Per  Bowen, 
L.  J.,  in  Reg.  v.  Tyler  &  I.  Commercial  Co.  [1891]  2  Q.  B.  688, 
61  L.  J.  Mag.  Caa.  S.  S.  38,  60  L.  T.  N.  S.  662,  56  J.  P.  118. 

It  ie  not  necessary  that  the  charter  of  a  corporation  should  in 
terms  subject  it  to  indictment  for  neglect  of  a  positive  duty  enjoined 
upon  it  toward  the  public  at  large  in  order  to  bring  it  within  the 
reach  of  criminal  proceedings;  the  neglect  of  an  ascertained  duty 
toward  the  public  may  create  a  nuisance  for  which  it  may  be  indicted 
at  common  law.  State  v.  Morris  Canal  &  Bhg.  Co.  (1850)  28  N. 
J.  L.  537. 

The  extension  of  criminal  responsibility  beyond  this  point  has 
been  a  matter  of  gradual  growth  which  has  progressed  in  varying 
degrees  in  various  jurisdictions.  The  objections  raised  to  Buch  ex- 
tension are  that  the  commission  of  a  crime,  not  being  warranted 
by  the  corporate  powers,  cannot  be  considered  the  act  of  the  corpo- 
ration, but  is  merely  that  of  the  individuals  concerned  therein;  and 
(the  first  objection  being  gotten  over)  that  a  corporation  being  an 
abstract  entity,  and  as  such  incapable  of  entertaining  a  specific  in- 
tent, cannot  be  indicted  for  offenses  which  derive  their  criminality 
from  evil  intention.  The  way  in  which  the  courts  have  met  such 
objections  is  shown  in  the  ensuing  divisions  of  this  note. 

A  foreign  corporation  doing  business  in  a  state  is  no  less  subject 
to  its  laws,  criminal  as  well  as  civil,  because  its  principal  place  of 
business  is  in  another  state.  State  v.  Paggett  (1894)  8  Wash.  579, 
36  Pac.  487. 

In  State  v.  Southern  R.  Co.  (1907)  146  N.  C.  495,  13  L.R.A. 
(N.8.)  966,  59  S.  E.  570,  it  is  held  that  since  a  corporation  can  act 
only  through  its  agent,  it  cannot  be  punished  as  an  accessory  to 
bis  act 

II.  For  misfeasance. 
The  distinction  taken  in  the  earlier  cases  that  a  corporation,  even 
though  criminally  responsible  for  nonfeasance,  is  not  subject  to  in- 
dictment for  acts  of  misfeasance,  upon  the  ground  Chat  there  can  be 
do  agency  in  the  commission  of  misdemeanors  (as  in  State  v.  Ohio 
&  M.  B.  Co.  [1864]  2o  Ind.  362),  or  that  any  affirmative  criminal 
act  on  the  part  of  its  agents  must  be  considered  as  entirely  outside 
the  corporate  powers  (as  in  State  v.  Great  Worhe  Mill.  &  lifg.  Co. 
[1841]  £0  Me.  41,  37  Am.  Dec  88),  is  now  universally  held  to  be 
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untenable.  This  is  the  logical  consequence  of  the  abandonment  of 
the  theory  that  a  corporation  cannot  be  held  civilly  liable  for  the  torts 
of  its  officers  or  agents, — a  technicality  which  the  modem  extension 
of  the  sphere  of  corporate  organization  has  shown  to  be  at  variance 
with  the  interests  of  the  public  at  large,  who  otherwise  would  often 
be  deprived  of  adequate  redress. 

That  an  indictment  will  lie  against  a  corporation  aggregate  both 
for  commission  and  omission,  for  misfeasance  as  well  as  nonfeas- 
ance, is  expressly  held  in  Whitfield  v.  South  Eastern  R.  Co.  (1858) 
El.  Bl.  &  El.  115,  4  Jut.  (U.  S.)  688,  27  L.  J.  Q.  B.  N.  S.  229, 
6  Week.  Rep.  545;  Beg.  v.  Great  West  Laundry  Co.  (1900)  13 
Manitoba  L.  Hep.  66;  Philadelphia  W.  &  B.  R.  Co.  v.  Quigley 
(1858)  21  How.  202, 16  L.  ed.  73;  United  States  v.  Alaska  Packers' 
Asso.  (1901)  1  Alaska,  217;  State  v.  Belle  Springs  Creamery  Co. 
(1910)  83  Kan.  389,  —  L.R.A.(N\S.)  — ,  111  Pac.  474;  Com.  v. 
Pulaski  County  Agri.  &  Mechanical  Asso.  (1891)  98  Ky.  197,  17 
S.  W.  442;  State  v.  Portland  (1883)  74  Me.  868,  43  Am.  Rep.  586; 
Telegram  Newspaper  Co.  v.  Com.  (1899)  172  Mass.  294,  44  L.R.A. 
159,  70  Am.  St.  Rep.  280,  52  N.  E.  445;  New  York  &  O.  L.  B.  Co. 
v.  State  (1888)  50  N.  J.  L.  303,  13  Atl.  1,  affirmed  in  (1890)  53 
N.  J.  L.  244,  23  Atl.  168;  People  v.  Bochester  R.  &  Light  Co. 
(1909)  195  N.  T.  108,  21  LJLA.(N.S.)  998, 133  Am.  St.  Rep.  770, 
88  N.  E.  22,  16  A.  &  E.  Ann.  Caa.  837 ;  Pittsburgh,  V.  £  C.  B.  Co. 
v.  Com.  (1888)  101  Pa.  198;  Nashville  &  D.  R.  R.  Tump.  Co.  v. 
State  (1895)  96  Tenn.  249,  34  S.  W.  4;  State  v.  Baltimore  &  O. 
B.  Co.  (1879)  15  W.  Va.  362,  36  Am.  Rep.  803. 

So,  a  corporation  indicted  for  an  offense  punishable  by  statute 
will  not,  if  guilty,  be  permitted  to  escape  punishment  by  showing 
that  the  act  constituting  the  offense  was  ultra  vires  (Louisville  B. 
Co.  v.  Com.  [1908]  130  Ky.  738,  132  Am.  St.  Rep.  408,  114  S.  W. 
343) ;  and  it  is  not  relieved  from  criminal  responsibility  for  mis- 
feasance of  its  agents,  upon  the  theory  that  such  misfeasance  was 
beyond  its  corporate  powers,  or  by  the  fact  that  the  agents  are  equally 
liable  (State  v.  Vermont  G.  R.  Co.  [1854]  27  Vt.  103). 

So,  alBO,  in  State  v.  Morris  &  E.  R.  Co.  (1862)  23  N.  J.  L.  360, 
it  is  held  that  a  corporation  may  be  indicted  for  an  offense  requiring 
for  its  commission  a  direct  and  positive  act,  as  well  for  neglect  of 
duty  or  mere  nonfeasance;  that  no  reason  to  the  contrary  can  be 
found  in  the  invisibility  and  intangibility  of  the  body  aggregate,  the 
impossibility  of  arresting  it,  its  inability  to  appear,  its  incapacity 
for  punishment,  and  the  injustice  of  punishing  innocent  stockhold- 
ers for  the  acta  of  others,  since  such  objections  apply  with  equal 
force  to  indictments  for  acts  of  nonfeasance;  nor  in  the  fact  that 
from  its  very  nature  it  cannot  use  force  and  therefore  cannot  commit 
any  act  involving  force,  since  it  is  well  settled  that  a  corporation  has 
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capacity  to  commit  torts  for  which  it  may  be  held  civilly  liable; 
nor  in  the  objection  that  the  commission  of  a  criminal  act  is  not 
warranted  by  the  corporate  powers,  as  such  argument  pushed  to  its 
legitimate  conclusion  would  exempt  a  corporation  from  liability  for 
all  wrongs,  civil  as  well  as  criminal ;  nor  in  the  fact  that  the  indi- 
viduals who  concur  in  making  the  order  or  in  doing  the  work  are  in- 
dividually responsible. 

The  difficulty  in  distinguishing  between  a  misfeasance  and  non- 
feasance, as  well  as  the  incongruity  of  allowing  the  exemption  in  one 
case  and  not  in  the  other,  show  that  no  sound  distinction  may  be 
made  between  the  criminal  responsibility  of  the  corporation  for  non- 
feasance and  its  responsibility  for  misfeasance;  nor  is  it  material 
that  the  individuals  responsible  for  the  misfeasance  may  be  made 
answerable  for  it  by  criminal  proceedings,  as  such  remedy  is  not 
equally  efficacious.  Beg.  v.  Great  North  of  England  B.  Co.  (1846) 
9  Q.  B.  316,  2  Cox,  C.  C.  70,  16  L.  J.  Mag.  Cas.  N.  S.  16,  10  Jur. 
755,  7  Eng.  Bui.  Cas.  466. 

In  ruling  adversely  to  the  contention  that  a  corporation  ib  not 
subject  to  indictment  for  misfeasance,  Bigelow,  J.,  in  Com.  v.  New 
Bedford  Bridge  (1854)  2  Gray,  339,  said  that  "there  are  dicta  in 
some  of  the  early  cases  which  sanction  this  broad  doctrine,  and  it  has 
been  thence  copied  into  text  writers,  and  adopted  to  its  full  extent  in 
a  few  modern  decisions.  Bnt  if  it  ever  had  any  foundation,  it  had 
its  origin  at  a  time  when  corporations  were  few  in  number,  and  lim- 
ited in  their  powers  and  in  the  purposes  for  which  they  were  created. 
Experience  has  shown  the  necessity  of  essentially  modifying  it ;  and 
the  tendency  of  the  more  recent  cases  in  courts  of  the  highest  author- 
ity has  been  to  extend  the  application  of  all  legal  remedies  to  cor- 
porations, and  assimilate  them,  as  far  as  possible,  in  their  legal  du- 
ties and  responsibilities,  to  individuals.  To  a  certain  extent,  the 
rule  contended  for  is  founded  in  good  sense  and  sound  principle.. 
Corporations  cannot  be  indicted  for  offenses  which  derive  their  crim- 
inality from  evil  intention,  or  which  consist  in  a  violation  of  those 
social  duties  which  appertain  to  men  and  subjects.  They  cannot  be 
guilty  of  treason  or  felony,  of  perjury  or  offenses  against  the  per- 
son. But  beyond  this,  there  is  no  good  reason  for  their  exemption 
from  the  consequences  of  unlawful  and  wrongful  acts  committed  by 
their  agents  in  pursuance  of  authority  derived  from  them.  Such  a 
rule  would,  in  many  cases,  preclude  all  adequate  remedy,  and  render 
reparation  for  an  injury,  committed  by  a  corporation,  impossible; 
because  it  would  leave  the  only  means  of  redress  to  be  sought  against 
irresponsible  servants,  instead  of  against  those  who  truly  committed 
the  wrongful  act  by  commanding  it  to  be  done.  There  is  no  prin- 
ciple of  law  which  would  thus  furnish  immunity  to  a  corporation. 
If  they  commit  a  trespass  on  private  property,  or  obstruct  a  way  to 
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the  special  injury  and  damage  of  an  individual,  no  one  can  doubt 
their  liability  therefor.  In  like  manner,  and  for  the  same  reason, 
if  they  do  similar  acts  to  the  inconvenience  and  annoyance  of  the 
public,  they  are  responsible  in  the  form  and  mode  appropriate  to 
the  prosecution  and  punishment  of  such  offenses.  ...  It  may 
be  added,  that  the  distinction  between  a  nonfeasance  and  a  misfeas- 
ance is  often  one  more  of  form  than  of  substance.  There  are  cases 
where  it  would  be  difficult  to  say  whether  the  offense  consisted  in 
the  doing  of  an  unlawful  act,  or  in  the  doing  of  a  lawful  act  in  an 
improper  manner.  In  the  case  at  bar,  it  would  be  no  great  refine- 
ment to  say  that  the  defendants  are  indicted  for  not  constructing 
their  draws  in  a  suitable  manner,  and  thereby  obstructing  navigation, 
which  would  be  a  nonfeasance,  and  not  for  unlawfully  placing  ob- 
structions in  the  river,  which  would  be  a  misfeasance.  The  diffi- 
culty in  distinguishing  the  character  of  these  offenses  strongly  illus- 
trates the  absurdity  of  the  doctrine  that  a  corporation  is  indictable 
for  a  nonfeasance,  but  not  for  a  misfeasance." 

"If  the  argument  be  sound  that  a  corporation  is  not  liable  to 
indictment  for  any  offense,  because  the  criminal  act  was  not  war- 
ranted by  its  corporate  powers,  then  the  same  reasoning  would  result 
in  its  nonliability  for  all  wrongs,  civil  as  well  as  criminal.  Such 
a  rule  would  lead  to  its  absolute  impunity  for  all  wrongs  which  the 
experience  of  this  day  shows  would  produce  great  injustice,  both  to 
individuals  and  the  public.  If  it  be  said  that  the  individuals  who 
might  do  the  act  would  be  liable,  it  may  be  said  that  this  is  true 
as  to  every  servant  or  agent  who  does  a  wrong;  but  because  this  is 
so  the  principal  is  not  exempt.  Indeed  it  has  been  and  should  be 
rather  the  policy  of  the  law,  because  that  is  likely  to  the  better  pro- 
tect from  the  commission  of  wrong,  to  look  rather  to  the  principal 
than  the  agent;  and,  it  seems  to  ns,  especially  should  this  be  so  in 
the  case  of  corporations  for  whose  benefit  the  act  is  done,  or,  being 
connected  with  its  business,  is  negligently  omitted  to  be  done,  its 
directors  in  charge  or  its  workmen  being  perhaps  unknown  and  irre- 
sponsible. The  object  should  be  to  reach  and  punish  the  real  power 
in  the  matter,  and  thus  prevent  a  repetition  of  the  offense."  Com. 
v.  Pulaski  County  Agri.  &  Mechanical  Asso.  (1891)  92  Ky.  197,  17 
S.  W.  442. 

In  Indiana,  however,  it  has  been  held  that  since  the  criminal  law 
of  the  state  is  not  of  common-law,  but  entirely  of  statutory,  origin, 
and  since  the  provisions  of  such  law  for  criminal  process  are  appli- 
cable only  to  natural  persons,  a  corporation  cannot  be  prosecuted,  by 
information  or  otherwise,  for  a  misfeasance.  State  v.  Ohio  <£  M.  R. 
Co.  (1864)  23  Ind.  363. 

It  has  accordingly  been  held  that  a  corporation  cannot  be  indicted 
in  Indiana  for  a  crime,  except  as  provided  by  statute.     State  v. 
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Sullivan  County  Agri.  Soc.  (1695)  14  Ind.  App.  369,  42  N.  E. 
963;  Paragon  Paper  Co.  v.  State  (1897)  19  Ind.  App.  314,  49  N. 
E.  600;  State  ex  rel.  Voyles  v.  French  Lick  Springs  Hotel  Co. 
(1908)  43  Ind.  App.  287,  82  N".  E.  801,  85  N.  E.  724. 

The  fact  of  criminal  responsibility  of  corporations  for  misfeas- 
ance having  been  thus  established,  the  question  arises  as  to  its  ex- 
tent ;  and  this  is  discussed  in  the  cases  which  follow. 

In  principle,  the  limits  of  the  liability  of  a  corporation  to  indict- 
ment depend  chiefly  on  the  nature  and  duties  of  the  particular  cor- 
poration and  the  extent  of  its  powers  in  the  special  matter.  United 
State*  v.  Alaska  Packers'  Asso.  (1901)  1  Alaska,  217. 

A  corporation,  being  responsible  for  the  acts  of  its  agent,  is  in- 
dictable and  punishable  just  as  a  natural  person  would  be  for  any 
unlawful  act  done  by  any  of  its  servants  as  its  agent  and  with  its 
consent,  if  the  act  done  by  such  servant  in  conducting  the  corpora- 
tion's business  is  forbidden  by  law  and  its  commission  is  punishable 
as  a  crime.    Base  v.  State  (1908)  4  Qa.  App.  588,  62  3.  E.  117. 

Although  there  are  crimes  of  which  from  their  very  nature  a 
corporation  cannot  be  guilty,  and  crimes  to  the  punishment  of  which 
for  a  like  reason  they  cannot  be  subjected,  yet,  whenever  the  offense 
consists  in  either  a  misf eaeance  or  nonfeasance  of  duty-  to  the  public, 
and  the  corporation  can  be  reached  for  punishment,  as  by  a  fine  and 
the  seizure  of  its  property,  precedent  authorises  and  public  policy 
requires  that  it  should  be  liable  to  indictment.  Com.  v.  Pulaski 
County  Agri.  &  Mechanical  Asso.  (1891)  92  Ky.  197,  17  S.  W. 
442. 

In  Paris  v.  Com.  (1883)  4  Ky.  L.  Hep.  597,  after  stating  that  a 
corporation  can  be  indicted  for  a  nonfeasance  in  not  carrying  out  the 
provisions  of  its  charter,  and  for  such  misfeasances  as  are  neither 
treasonable,  felonious,  nor  attended  with  violence,  the  court  said: 
"But  as  the  powers  and  duties  of  corporations  are  essentially  differ- 
ent, what  would  be  considered  a  misfeasance  or  a  nonfeasance  in 
one  rosy  be  no  offense  in  the  case  of  another.  A  failure  to  accurate- 
ly observe  these  distinctions  has  caused  some  confusion.  To  be  in- 
dictable for  a  nonfeasance  the  corporation  must  have  the  power  to  do 
the  act  omitted,  and  for  a  misfeasance,  the  set  done  must  come  with- 
in the  scope  of  its  corporate  duty." 

A  corporation  may  be  indicted  either  for  nonfeasance  or  misfeas- 
ance, the  obvious  and  general  limitations  upon  this  liability  being, 
in  the  former  case,  that  it  shall  be  capable  of  doing  the  act  for  non- 
performance of  which  it  is  charged;  and,  in  the  second  case,  that 
the  act  for  the  performance  of  which  it  is  charged  shall  not  be  one 
of  which  performance  is  clearly  and  totally  beyond  its  authorized 
powers.    People  v.  Rochester  B.  &  Light  Co.  (1909)  195  N.  Y. 
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103,  21  L.R.A.(N.S.)  998,  133  Am.  St  Bep.  770,  88  N.  E.  28,  16 

A.  &  E.  Ann.  Caa.  837. 

While  railroad  corporations  and  corporations  generally  are  not 
capable  of  committing  offenses  a  necessary  quality  or  ingredient  in 
which  is  the  criminal  intent,  still  they  are  indictable  for  suck  acts 
of  misfeasance  as  constitute  nuisances.  State  v.  Western  North 
Carolina  R.  Co.  (1886)  95  H".  C.  602. 

As  a  general  rule  corporations  are  not  indictable  for  misfeasances 
unless  they  assume  the  shape  of  nuisances.  Delaware  Div,  Canal  Co. 
v.  Com.  (1869)  60  Pa.  367, 100  Am.  Dec.  570. 

A  corporation  may  be  indicted  for  misfeasance  or  nonfeasance 
touching  duties  imposed  upon  it  in  which  the  public  are  interested. 
First  Nat.  Bank  v.  Graham  (1880)  100  U.  S.  699,  25  L.  ed.  750. 

There  is  no  distinction  between  municipal  and  other  corporations 
in  respect  to  liability  to  indictment  for  nonfeasance  or  misfeasance, 
except  so  far  as  the  legislative  and  judicial  powers  of  the  former 
are  concerned,  these  being  governmental  functions  in  the  exercise 
of  which  the  corporation  is  a  part  of  the  sovereignty.  Paris  v.  Com. 
supra. 

111.  The  matter  of  criminal  Intent. 

While  it  is  no  longer  disputed  that  corporations  .are  indictable 
for  offenses  not  involving  malice  and  wilfulness, — in  other  words, 
where  the  crime  consists  in  purposely  doing  things  prohibited  by 
statute, — there  is  a  conflict  of  judicial  opinion  as  to  whether  or  not 
the  necessary  specific  or  malicious  intention  may  be  imputed  to  the 
corporation  on  whose  behalf  an  act  is  done,  in  order  to  render  it 
criminally  responsible  therefor.  It  is  interesting  to  note  that  most 
of  the  authority  to  the  effect  that  a  corporation  may  not  be  indicted 
for  an  offense  of  which  intent  is  an  ingredient  consists  of  obiter 
dicta,  and  that  in  cases  where  the  question  has  been  directly  present- 
ed the  courts  have  usually  found  no  difficulty  in  making  the  neces- 
sary imputation. 

In  Pearls,  Ounston  &  Tee  v.  Ward  [1902]  2  K.  B.  1,  71  L.  J.  K. 

B.  N.  S.  656,  66  J.  P.  774,  87  L.  T.  N.  S.  51,  18  Times  L.  E.  538, 
20  Cox.  C.  C.  279,  it  was  said  by  Channell,  J. :  "By  the  general 
principles  of  the  criminal  law,  if  a  matter  is  made  a  criminal  offense, 
it  is  essential  that  there  should  be  something  in  the  nature  of  mens 
rea,  and  therefore  in  ordinary  cases  a  corporation  cannot  be  guilty 
of  a  criminal  offense,  nor  can  a  master  be  liable  criminally  for  an 
offense  committed  by  his  servant.  But  there  are  exceptions  to  this 
rule  in  the  case  of  quasi  criminal  offenses,  as  they  may  be  termed, 
that  is  to  say,  where  certain  acts  are  forbidden  by  law  under  a  pen- 
alty, possibly  even  under  a  personal  penalty,  such  as  imprisonment, 
at  any  rate  in  default  of  payment  of  a  fine;  and  the  reason  for  this 
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is  that  the  legislature  has  thought  it  so  important  to  prevent  the 
particular  act  from  being  committed  that  it  absolutely  forbids  it 
to  be  done;  and  if  it  is  dose  the  offender  is  liable  to  a  penalty 
whether  he  had  any  mens  rea  or  not,  and  whether  or  not  he  intended 
to  commit  a  breach  of  the  law.  Where  the  act  is  of  this  character 
then  the  roaster,  who,  in  fact,  has  done  the  forbidden  thing  through 
his  servant,  is  responsible  and  is  liable  to  a  penalty.  There  is  no 
reason  why  he  should  not  be,  because  the  very  object  of  the  legisla- 
ture was  to  forbid  the  thing  absolutely.  It  seems  to  me  that  exact- 
ly the  Bame  principle  applies  in  the  case  of  a  corporation.  If  it  does 
the  act  which  is  forbidden,  it  is  liable." 

Where  a  crime  consists  in  purposely  doing  the  things  prohibited 
by  statute,  there  is  no  good  reason  why  corporations  may  not  be  held 
responsible  for,  and  charged  with,  knowledge  and  purposes  of  their 
agents  acting  within  the  authority  conferred  upon  them.  New  York 
C.  &  H.  R.  B.  Co.  v.  United  States  (1908)  818  U.  S.  481,  53  L.  ed. 
613,  89  Sup.  Ct.  Bep.  304. 

A  corporation  may  be  charged  with  an  offense  in  which  the  only 
intention  required  is  an  intention  to  do  the  prohibited  act ;  and  may 
be  properly  convicted  when,  in  its  corporate  capacity  and  by  direc- 
tion of  those  controlling  its  corporate  action,  it  does  the  prohibited 
act.    United  States  v.  John  Kelso  Co.  (1898)  86  Fed.  304. 

A  corporation,  as  well  as  an  individual,  is  capable  of  forming  a 
guilty  intent  and  capable  of  having  the  knowledge  necessary,  pro- 
vided the  officers  of  the  corporation,  capable  of  voicing  the  will  of 
the  corporation,  have  such  knowledge  or  intent.  Grant  Bros.  Constr. 
Co.  v.  United  States  (1911)  —  Ariz.  — ,  114  Pac.  955. 

It  is  no  longer  disputed  that  corporations  are  indictable  for  of- 
fenses not  involving  malice  and  wilfulness  or  guilty  intent.  United 
States  v.  Ames  Mercantile  Co.  (1903)  8  Alaska,  74. 

But  in  the  group  of  cases  immediately  following,  the  courts  have 
been  disposed  to  deny  that  criminal  responsibility  on  the  part  of  cor- 
porations may  be  extended  beyond  this  point. 

Thus,  in  Beg.  v.  Great  West  Laundry  Go.  (1909)  13  Manitoba  L. 
Bep.  66,  it  is  said  that  while  in  regard  to  crimes  which  are  in- 
vasions of  the  rights  of  the  public  at  large,  or  are  detrimental  to  the 
general  well-being,  corporations  may  be  held  criminally  liable  both 
for  nonfeasance  and  for  misfeasance,  this  is  as  far  as  the  law  has 
gone;  and  that  as  the  law  stands  at  present  it  seems  that  a  corpora- 
tion cannot  be  made  criminally  liable  for  such  acts  as  are  spoken  of 
as  crimes  in  the  mere  papular  sense  of  the  word,  that  is,  crimes  of 
which  the  essence  is  the  personal  criminal  intent  or  malice,  or  negli- 
gence carried  to  an  extent  that  it  amounts  to  wilfully  incurring  the 
risk  of  causing  injury  to  others. 

And  in  Com.  v.  Paducah  (1884)  6  Ky.  L.  Bep.  893,  it  is  said  that 
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a  corporation  can  be  indicted  or  punished  for  causing  a  public  nui- 
sance, for  not  performing  a  duty  cast  upon  it  by  law,  or  for  the  doing 
of  an  unlawful  act  where  the  intention  is  not  an  ingredient  necessary 
to  constitute  the  offense. 

In  Cumberland  &  0.  Canal  Corp.  v.  Portland  (1868)  56  Me.  77, 
it  is  held  that  malice  and  wilfulness  cannot  be  predicated  of  a  cor- 
poration bo  as  to  render  it  criminally  responsible. 

In  Com.  v.  New  Bedford  Bridge  (1854)  2  Gray,  339,  it  is  said: 
"Corporations  cannot  be  indicted  for  offenses  which  derive  their 
criminality  from  evil  intention,  or  which  consist  in  a  violation  of 
those  social  duties  which  appertain  to  men  and  subjects." 

In  State  ex  rel.  Hadley  v.  Delmar  Jockey  Club  (1906)  200  Mo.  34, 
92  S.  W.  185,  98  S.  W.  539,  it  is  said  it  is  clear  that  a  corporation 
cannot  have  a  felonious  intent,  and  cannot,  therefore,  be  prosecuted 
for  a  felony. 

In  State  v.  Morris  &  E.  R.  Co.  (1852)  23  N.  J.  L.  360,  it  is  said 
that  there  are  crimes  (perjury  for  example)  of  which  a  corporation 
cannot,  in  the  nature  of  things,  be  guilty;  that  there  are  other 
crimes,  as  treason  and  murder,  for  which  the  punishment  imposed  by 
law  cannot  be  inflicted  upon  a  corporation;  and  that  it  cannot  be 
liable  for  any  crime  «f  which  a  corrupt  intent  or  malm  animus  is  an 
essential  ingredient. 

In  People  v.  Dunlap  (1900)  32  Miac  390,  66  N.  T.  Supp.  161, 
it  was  said  that  a  corporation  may  for  certain  purposes  commit  a 
crime,  but  cannot  as  a  rule  commit  one  involving  the  element  of 
criminal  intent;  in  such  matters  the  officials  who  form  the  intent 
and  carry  it  into  execution  are  liable  to  indictment  as  individuals, 
and  corporate  character  furnishes  no  protection  to  such  persons. 

In  State  v.  Western  North  Carolina  R.  Co.  (1886)  95  TS.  C.  602, 
it  is  said  that  corporations  generally  are  not  capable  of  committing 
offenses  a  necessary  quality  or  ingredient  in  which  is  the  criminal  in- 
tent 

And  in  State  v.  First  Nat.  Bank  (1892)  2  S.  D.  568,  51  N.  W. 
587,  the  court  said:  "Some  crimes  a  corporation  cannot  commit 
It  has  no  soul,  and  so  can  have  no  actual  wicked  intent  It  cannot 
be  guilty  of  treason  or  murder  or  criminal  conspiracy.  Other  of- 
fenses it  may  and  does  commit  when  it  does  or  omits  to  do  some 
act  the  doing  or  nondoing  of  which  constitutes  the  offense  without 
regard  to  the  intent." 

On  the  other  hand,  as  above  pointed  out,  some  courts  have  held 
that  it  is  entirely  possible,  within  due  limitations,  to  find  a  corpo- 
ration guilty  of  offenses  involving  a  specific  guilty  intent  or  knowl- 
edge. 

Thus,  in  United  States  v.  MaeAndrews  <£  F.  Co.  (1906)  149  Fed. 
823,  it  is  said  that  the  statement  that  corporations  cannot  be  in- 
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dieted  for  offenses  which  derive  their  criminality  from  evil  inten- 
tion is  but  the  remnant  of  8  theory  always  fanciful,  and  in  process 
of  abandonment.  The  court  further  said:  '"It  is  notable  that  the 
older  cases  asserting  the  immunity  here  contended  for  are  rarely  de- 
cisions granting  such  immunity,  but  speak  of  it  as  something  theo- 
retically true,  yet  not  applicable  to  the  matter  in  hand.  It  seems 
to  me  as  easy  and  logical  to  ascribe  to  a  corporation  an  evil  mind  as 
it  is  to  impute  to  it  a  sense  of  contractual  obligation.  There  is  an 
obvious  physical  difficulty  in  rendering  a  corporation  amenable  to 
corporal  punishment,  but  there  is  no  more  intellectual  difficulty  in 
considering  it  capable  of  homicide  or  larceny,  than  in  thinking  of 
it  as  devising  a  plan  to  obtain  usurious  interest.  The  limitation  of 
power  does  not  depend  upon  the  difficulty  of  imputing  evil  intent, 
but  upon  the  impossibility  of  visiting  upon  corporations  the  punish- 
ments usually  prescribed  for  greater  crimes.  The  same  law  that 
creates  the  corporation  may  create  the  crime,  and  to  assert  that  the 
legislature  cannot  punish  its  own  creature  because  it  cannot  make  a 
creature  capable  of  violating  the  law  does  not,  in  my  opinion,  bear 
discussion." 

And  in  People  v.  Hocfcestsr  R.  &  Light  Co.  (1909)  195  N.  T. 
102,  21  L.R.A.(N\S.)  998,  133  Am.  St.  Rep.  770,  88  N.  E.  22,  16 
A.  &  E.  Ann.  Cas.  837,  it  is  said:  "At  times  courts  have  halted 
somewhat  at  the  suggestion  that  a  corporation  could  commit  a  crime 
whereof  the  element  of  intent  was  an  essential  ingredient.  But  this 
doctrine,  again  with  certain  limitations,  may  now  be  regarded  as 
established,  and  there  is  nothing  therein  which  is  either  unjust  or 
illogical.  Of  course,  it  has  been  fully  recognized  that  there  are  many 
crimes  so  involving  personal,  malicious  intent,  and  acts  ultra  vires, 
that  a  corporation  manifestly  could  not  commit  them.  Wharton, 
Crim.  Law,  9th  ed.  §  91;  Morawetz,  Priv.  Corp.  2d  ed.  §§  732  et 
seq.  But  a  corporation,  generally  speaking,  is  liable  in  civil  pro- 
ceedings for  the  conduct  of  the  agents  through  whom  it  conducts 
its  business,  so  long  as  they  act  within  the  scope  of  their  authority, 
real  or  apparent;  and  it  is  but  a  step  further  in  the  same  direction 
to  hold  that,  in  many  instances,  it  may  be  charged  criminally  with 
the  unlawful  purposes  and  motives  of  such  agents  while  so  acting  in 
its  behalf." 

There  is  no  more  difficulty  in  imputing  to  a  corporation  a  specific 
intent  in  criminal  proceedings  than  in  civil.  Telegram  Newspaper 
Co.  v.  Com.  (1899)  172  Mass.  294,  44  L.R.A.  159,  70  Am.  St.  Eep. 
380,  52  N.  E.  445. 

In  State  v.  Passaic  County  Agri.  Soc.  (1892)  54  N".  J.  L.  260,  23 
Atl.  680,  although  it  was  said  that  the  question  whether  criminal  in- 
tent may  be  imputed  to  a  corporation  was  not  necessarily  involved 
in  the  case  then  before  the  court,  it  was  intimated  that  such  intent 
B.  R.  Cas.  Vol.  IL- 16. 
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may  be  imputed,  as  well  as  malice  or  evil  intent,  for  which  corpora- 
tions are  frequently  held  responsible  in  civil  actions. 

la  United  States  v.  John  Kelso  Co.  (1898)  86  Fed.  304,  it  is  said : 
"The  roles  of  evidence  in  relation  to  the  manner  of  proving  the  fact 
of  intention  are  necessarily  the  same  in  a  criminal  as  in  a  civil  case, 
and  the  same  evidence  which  in  a  civil  case  would  be  sufficient  to 
prove  a  specific  or  malicious  intention  upon  the  part  of  a  corporation 
defendant  would  be  sufficient  to  show  a  like  intention  upon  the  part 
of  a  corporation  charged  criminally  with  the  doing  of  an  act  pro- 
hibited by  the  law." 

A  corporation  has  the  capacity  for  knowledge  necessary  to  consti- 
tute the  crime  of  knowingly  mailing  unbailable  matter  knowing  the 
contents  thereof,  as  to  fasten  this  species  of  knowledge  upon  a  cor- 
poration requires  no  other  or  different  kind  of  legal  inference  than 
has  long  been  used  to  justify  punitive  damages  in  cases  of  tort 
against  an  incorporated  defendant.  United  States  v.  New  York 
Herald  Co.  (1907)  159  Fed.  296. 

The  malicious  intent  of  its  agents  may  be  imputed  to  a  corporation 
in  a  criminal  prosecution  for  libel,  as  well  as  in  a  civil  action  for 
damages  therefor.  People  v.  Star  Co.  (1909)  135  App.  Div.  517, 
120  N.  T.  Supp.  498. 

So,  also,  in  ITIvry  v.  World  Newspaper  Co.  (1897)  17  Ont  Pr. 
Rep.  387,  it  is  said  the  weight  of  authority  strongly  preponderates 
against  the  view  that  a  corporation  aggregate  is  not  capable  of  mal- 
ice, and  therefore  cannot  he  found  guilty  of  a  criminal  libel- 
In  State  v.  Rowland  Lumber  Co.  (1910)  153  N.  C.  610,  69  S.  E. 
58,  it  is  said  that  the  view  that  corporations  cannot  be  convicted 
of  an  offense  where  the  intent  is  an  ingredient  is  no  longer  tenable, 
but  they  are  as  fully  liable  in  such  cases  as  individuals. 

In  view  of  the  tendency  of  the  courts  to  extend  the  liability  of  cor- 
porations in  civil  actions  for  the  misfeasance  of  their  agents,  it 
may  be  doubted  whether  the  statement  that  corporations  cannot  be 
held  liable  to  an  indictment  for  any  offenses  which  derive  their  crim- 
inality from  evil  intention  is  well  founded.  State  v.  Baltimore  &  O. 
R.  Co.  (1879)  15  W.  Va.  362,  36  Am.  Bep.  803. 

See  also  in  this  connection  cases  under  V.  infra. 

IV.  Applicability  of  criminal  statutes  to  corporations. 

a.  In  general. 

In  Overland  Cotton  Mill  Co.  v.  People  (1904)  32  Colo.  363,  105 
Am.  St.  Bep.  74,  75  Pac.  924,  it  is  said  that  the  view  that,  as  statutes 
imposing  a  penalty  are  to  be  strictly  construed,  they  do  not  apply  to 
corporations  unless  they  include  them  in  express  terms,  or  by  clear 
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implication,  ig  no  longer  entertained  by  modern  decisions,  either  in 
England  or  this  country,  for  various  reasons,  among  which  may  be 
noticed  that  it  ignores  the  principle  that  statutes  are  to  be  applied 
to  corporations,  when  they  can  be,  the  same  as  to  natural  persona ; 
that  so  far  as  their  nature  will  permit  they  are  amenable  to  the  laws 
of  the  land  the  same  aa  individuals ;  and  that  to  exempt  them  from 
the  operation  of  a  statute  would  result  in  conferring  upon  them 
rights  which  natural  persona  are  not  permitted  to  enjoy. 

That  a  statute  provides  that  the  officer  to  whom  a  warrant  is 
issued  against  a  person  charged  with  its  violation  shall  bring  that 
person  into  court,  and  that  auch  person  if  found  guilty  shall  be  com- 
mitted  to  jail  if  the  fine  imposed  is  not  paid ;  that  other  provisions 
in  the  chapter  expressly  include  corporations;  that  a  corporation 
cannot  be  imprisoned;  and  that  the  act  can  be  amply  enforced  by 
proceeding  against  the  employees  of  the  corporation  who  violate  it, 
— while  matters  for  consideration  in  ascertaining  whether  or  not 
corporations  are  included,  are  not  conclusive  of  such  question.     Ibid. 

When  a  statute  in  general  terms  prohibits  the  doing  of  an  act 
which  can  be  performed  by  a  corporation,  and  does  not  expressly 
exempt  corporations  from  its  provisions,  there  is  no  reason  why  such 
statute  should  be  construed  as  not  applying  to  them  when  the  punish- 
ment provided  for  its  infraction  is  one  that  can  be  inflicted  upon  a 
corporation.     United  States  v.  John  Kelso  Co.  (1898)  86  Fed.  304. 


Prima  facie  the  word  "persons"  in  a  penal  statute  which  is  in- 
tended to  inhibit  an  act  means  "person  in  law,"  that  is,  artificial 
as  well  as  natural  persons,  and  therefore  includes  corporations  if 
they  are  within  the  spirit  and  purposes  of  the  statute.  Overland 
Cotton  Mill  Co.  v.  People  (1904)  32  Colo.  263,  105  Am.  St.  Rep. 
74,  75  Pae.  924. 

So,  also,  in  State  v.  Belle  Springs  Creamery  Co.  (1910)  83  Kan. 
389,  —  L.R.A.(N.S.)  — ,  111  Pac.  474,  it  was  held  that  notwith- 
standing the  absence  of  any  statutory  provision  that  the  word  "per- 
son" wherever  used  in  a  criminal  statute  includes  corporations,  it 
may  be  so  construed  where  the  abuse  at  which  the  statute  was  aimed 
is  such  that  it  may  properly  be  given  such  construction. 

A  corporation  is  a  "person"  within  the  meaning  of  the  act  of  May 
9, 1902  (32  Stat,  at  L.  193, 197,  chap.  784,  U.  S.  Comp.  Stat.  Supp. 
1907,  pp.  636,  641),  §  6,  requiring  wholesale  dealers  in  oleomargarin 
to  keep  certain  books  and  make  certain  returns,  and  providing  for 
punishing  by  fine  and  imprisonment  "any  person  who  wilfully  vio- 
lates, any  of  the  provisions  of  this  section,"  although  §  5  of  the  mime 
act  applies  in  express  terms  to  corporations,  and  gives  the  court 
discretionary  power  to  punish  either  by  fine  or  imprisonment  or 


w  Google 


244  ANNOTATION. 

both.  United  States  V.  Union  Supply  Co.  (1909)  215  IT.  S.  50, 
54  L.  ed.  87,  30  Sup.  Ct.  Rep.  15. 

A  corporation  may  be  considered  as  a  person  within  the  meaning 
of  the  statute  providing  that  "no  person  shall  sell  to  the  prejudice 
of  the  purchaser  any  article  of  food  or  any  drug  which  is  not  of  the 
nature,  substance,  and  quality  of  the  article  demanded  by  such  pur- 
chaser, under  a  penalty  not  exceeding  20£"  Pearkt,  Ovmton  & 
Tee  v.  Ward  [1902]  2  K.  B.  1,  71  L.  J.  K.  B.  N.  S.  656,  66  J.  P. 
774,  87  L.  T.  N.  S.  51, 18  Times  L.  R  638,  20  Cox,  C.  C.  279. 

On  the  other  hand,  in  Standard  OH  Co.  t.  State  (1907)  117 
Tenn.  618,  10  L.R.A.(N.S.)  1015,  100  S.  W.  705,  it  is  held  that 
a  corporation  would  not  be  considered  as  a  "person"  within  the 
provisions  of  the  statute  providing  for  the  fine  and  imprisonment 
of  any  person  violating  it,  and  for  the  forfeiture  of  the  charter  of 
any  guilty  corporation,  where  the  terms  "persons"  and  "corpora- 
tions" were  used  together  in  some  sections  of  the  statute. 

In  Cumberland  &  O.  Canal  Corp.  v.  Portland  (1868)  66  Me.  77, 
it  was  held  that  a  suit  for  the  penalty  prescribed  could  not  be  main- 
tained against  the  corporation  by  whose  servants  the  prohibited 
acts  were  done,  under  a  statute  enacting  "that  if  any  person  or 
persons  shall  wilfully,  maliciously,  or  contrary  to  law"  injure  any 
part  of  a  canal,  such  person  should  forfeit  a  sum  not  less  than  $50 
nor  more  than  $500,  according  to  the  nature  of  the  injury  done, 
and  that  such  offender  should  be  further  liable  to  indictment  and 
on  conviction  be  sentenced  to  pay  a  fine,  upon  the  ground  that,  as 
malice  and  wilfulness  cannot  be  predicated  of  a  corporation,  the 
statute  has  reference  only  to  individuals. 

The  provision  of  the  Indiana  Civil  Code  that  the  word  "person" 
shall  extend  to  bodies  politic  and  corporate  does  not  apply  to  the 
Criminal  Code,  so  that  when  a  criminal  statute  does  not  expressly 
apply  to  corporations,  it  does  not  create  an  offense  for  which  a 
corporation  may  be  punished.  State  v.  Ohio  &  M.  R.  Co.  (1864) 
23  Ind.  362;  Paragon  Paper  Co.  v.  State  (1897)  19  Ind.  App.  314, 
49  N.  E.  600. 

In  Ohio  it  has  been  held  that  as  there  are  no  common-law  crimes, 
and  the  whole  theory  and  machinery  of  the  administration  of  the 
criminal  law  seem  adapted  only  to  the  prosecution  and  punishment 
of  natural  persons,  the  word  "person"  in  a  criminal  statute  would 
not  be  considered  as  including  a  corporation.  State  v.  Cincinnati 
Fertiiizer  Co.  (1874)  24  Ohio  St.  611. 

A  corporation  is  not  a  person  within  the  meaning  of  31  &  32 
Vict.  chap.  121,  which  provides  that  it  shall  be  unlawful  for  any 
person  to  sell  or  keep  open  shop  for  retailing,  dispensing,  or  com- 
pounding poisons,  or  assume  or  use  the  title  of  chemist  or  druggist, 
etc.,  or  pharmacy,  etc.,  unless  such  person  shall  be  a  pharmaceutical 
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chemist  registered  under  the  act,  and  that  any  person  who  shall 
offend  in  this  respect  shall  be  liable  for  a  penalty,  where  the  pro- 
visions of  the  act  as  to  registration  are  inapplicable  except  to  in- 
dividuals, and  such  construction  is  effectual  to  accomplish  its  pur- 
poses. Pharmaceutical  Soc.  v.  London  &  P.  Supply  Asso.  (1880)  5 
App.  Cas.  857,  49  L.  J.  Q.  B.  N.  S.  736,  28  Week.  Rep.  957,  43  L.  T. 
N.  S.  389,  45  J.  P.  20. 

A  provision  that  a  person  guilty  of  an  offense  against  §  41  of 
the  lotteries  act  1833  shall,  in  addition  to  forfeiting  a  certain 
sum,  also  be  deemed  to  he  a  rogue  and  vagabond  and  punished 
as  such  by  imprisonment,  manifests  a  "contrary  intention"  within 
the  meaning  of  the  statutory  provision  that,  in  the  construction  of 
every  enactment  relating  to  an  offense,  the  expression  "person" 
shall,  unless  a  contrary  intention  appears,  include  a  body  corpo- 
rate. Bawke  v.  E.  Button  &  Co.  [1909]  2K.B.  93,  78  L.  J.  K. 
B.  N.  8.  633,  100  L.  T.  N.  S.  905,  73  J.  P.  295,  25  Times  L.  R. 
474,  16  Hanson,  164. 

Other  instances  in  which  a  corporation  has  been  held  to  be,  or 
not  to  be,  a  person,  within  the  operation  of  penal  statutes,  may  be 
found  under  Y.  infra. 

e.  As  affected  oy  nature  of  penalty. 

Where  a  fine  can  be  collected  from  a  corporation  it  is  subject 
to  a  criminal  prosecution.  People  v.  Detroit  White  Lead  Works 
(1890)  82  Mich.  471,  9  L.R.A.  722,  46  N.  E.  735. 

A  corporation  may  be  punished  upon  indictment  for  a  felony 
as  well  as  for  a  misdemeanor.  United  States  v.  Alaska  Packers' 
Asso.  (1901)  1  Alaska,  217. 

The  fact  that  the  penalty  provided  for  the  violation  of  a  stat- 
ute is  fine  or  improvement,  or  both,  in  the  discretion  of  the  court, 
does  not  render  it  inapplicable  to  a  corporation.  State  v.  Belle 
Springs  Creamery  Co.  (1910)  83  Kan.  389,  —  L.R.A.(N.S.)  — ,  111 
Pac.  474;  Southern  R.  Co.  v.  State  (1906)  125  Ga,  287,  114  Am. 
St.  Rep.  203,  54  S.  E.  160,  5  A.  &  E.  Ann.  Cas.  411 ;  United 
States  v.  Union  Supply  Co.  (1909)  215  U.  S.  50,  54  L.  ed.  87, 
30  Sup.  Ct  Rep.  15. 

Where  the  penalty  prescribed  is  both  fine  and  imprisonment, 
then  in  so  far  as  the  punishment  cannot,  from  the  nature  of  the 
offender,  be  carried  out,  the  statute  is  inoperative.  Com.  v.  Pulaski 
County  Agri.  &  Mechanical  Asso.  (1891)  93  Ky.  197, 17  S.  W.  442. 

A  corporation  can  be  guilty  of  violating  §  29b  of  the  bankruptcy 
act,  which  provides  that  "a  person  shall  be  punished  by  imprison- 
ment for  a  period  not  to  exceed  two  years,  upon  conviction  of  the 
offense  of  having  knowingly  and  fraudulently  concealed,  while  a 
bankrupt,  or  after  his  discharge,  from  bis  trustee,  any  of  the  prop- 
erty belonging  to  his  estate  in  bankruptcy,"  notwithstanding  its 
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corporate  character  prevents  its  punishment  United  States  t. 
Young  &  H.  Go.  (1909)  170  Fed.  110. 

But  in  Atty.  Gen.  v.  Hamilton  Street  B.  Co.  (1897)  24  Oot  App. 
Rep.  170,  an  indication  that  a  Sunday  observance  law  was  not  in- 
tended to  include  corporations  was  found,  in  its  provision  that  the 
party  offending  might,  in  default  of  payment  of  the  fine  imposed, 
»e  committed  to  jail. 

And  in  Hawke  v.  E.  Hulton  &  Co.  [1909]  2  K.  B.  93,  78  L.  J. 
K.  B.  N.  S.  633,  100  L.  T.  N.  8.  905,  73  J.  P.  395.  25  Times  L.  H. 
474,  16  Manson,  164,  it  is  held  that  an  incorporated  company  can- 
not be  convicted  of  an  offense  under  §  41  of  the  lotteries  act  1823, 
enacting  that  if  any  person  shall  publish  any  proposal  or  scheme 
for  the  sale  of  chances  in  a  lottery,  such  person  shall  for  every  such 
offense  be  deemed  a  rogue  and  vagabond,  and  shall  be  punished  as 
such  by  imprisonment,  although  by  §  4  of  the  summary  jurisdiction 
act  1879,  a  court  having  authority  to  impose  an  imprisonment  for 
an  offense  punishable  on  summary  conviction  may,  notwithstand- 
ing the  fact  that  a  fine  is  not  prescribed  as  a  penalty  for  the  of- 
fense, impose  a  fine  if  the  court  think  that  the  justice  of  the  caae 
will  be  thereby  better  met. 

V.  Particular  offeneee. 

Criminal  conspiracy. 
A  corporation  has  the  ability  to  commit  the  crime  of  conspiracy, 
since  it  has  the  capacity  to  engage  in  actionable  conspiracy.  State 
v.  Eastern  Coal  Go.  (1908)  29  R.  I.  254,  132  Am.  St  Rep.  817,  70 
Atl.  1,  17  A.  &  E.  Ann.  Cas.  96 ;  United  States  v.  MacAndrews  4 
F.  Co.  (1906)  149  Fed.  823. 

Criminal  contempt 
In  consequence  of  the  fact  that  a  corporation  cannot  be  attached 
for  contempt,  since  it  has  no  body  that  can  be  arrested  or  taken  by 
attachment  or  execution  (see  Mill's  Cass  [1678]  T.  Haym.  152, 
2  Keble,  1 ;  Smith  v.  Butler  [1696]  Comb.  326 ;  Be  Hooley  [1899] 
79  L.  T.  N.  S.  706;  London  v.  Lynn  [1789]  1  H.  Bl.  206;  Bex  v. 
Freeman's  Journal  [1902]  2  I.  R.  82;  Demorest  v.  Midland  B. 
Co.  [1883]  10  Ont  Pr.  Rep.  820),  it  has  been  argued  in  some  cases 
that  a  corporation  cannot  be  punished  for  contempt  at  all.  See 
First  Congreg.  Church  v.  Muscatine  (1856)  2  Iowa,  69;  Davis  v. 
New  York  (1853)  1  Duer,  451;  Sercomb  v.  Catlin  (1889)  128  111. 
556,  15  Am.  St.  Rep.  147,  21  N.  E.  606;  also  Bass  v.  Shakopee 
(1880)  27  Minn.  250,  4  Jf.  W.  619,  6  N.  W.  776,  in  which  latter 
case,  although  the  derision  is  that  a  municipal  corporation  cannot 
be  guilty  of  a  contempt  in  disobeying  an  injunction,  it  is  not  clear 
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whether  it  was  meant  to  make  any  distinction  between  municipal 
and  other  corporations. 

The  weight  of  modern  authority,  however,  is  to  the  effect  that 
a  corporation  is  punishable  for  contempt  in  failing  to  comply  with 
an  injunction  order,  notwithstanding  it  cannot  be  personally  seized 
or  taken,  since  it  may  be  punished  by  fine;  nor  is  it  any  reason  to 
the  contrary  that  the  parties  directly  guilty  in  their  own  persons  for 
a  violation  of  the  injunction  may  be  punished;  or  that  thus  the  in- 
nocent stockholders  may  suffer  for  the  offensive  or  unlawful  acts  of 
the  directors.  People  v.  Albany  &  V.  R.  Co.  (1860)  20  How.  Pr, 
358,  12  Abb.  Pr.  171;  New  York  v.  New  York  &  S.  I.  Ferry  Co. 
(1876)  64  N.  Y.  622;  Marson  v.  Rochester  (1906)  112  App.  Div. 
51,  97  N.  Y.  Supp.  881  {dictum);  Golden  Gate  Consol.  Hydraulic 
Min.  Co.  v.  Superior  Ci.  (1884)  65  Cal.  187,  3  Pac.  628;  Franklin 
Union  No.  *  v.  People  (1906)  220  111.  355,  4  L.R.A.(N".S.)  1001, 
110  Am.  St  Rep.  248,  77  N.  E.  176;  United  States  ex  rel.  Southern 
Exp.  Co.  v.  Memphis  £  L.  R.  Co.  (1881)  6  Fed.  237. 

Or  for  disregarding  a  writ  of  certiorari.  State,  West  Jersey 
Traction  Co.,  Prosecutor,  v.  Board  of  Public  Works  (1896)  58  N. 
J.  L.  536,  37  Atl.  578. 

The  process  in  such  a  case  ib,  in  a  court  of  law,  by  a  writ  of 
distringas.  McKim  v.  Odom  (1828)  3  Bland,  Ch.  407;  State,  West 
Jersey  Traction  Co.,  Prosecutor,  v.  Board  of  Public  Works  (1896) 
58  X.  J.  L.  536,  37  Atl.  578;  Billis  v.  Peekskill  Sav.  Bank  (1883) 
18  U.  Y.  Week.  Dig.  287;  and  in  equity  courts,  by  writ  of  seques- 
tration. Rex  v.  Windham  (1776)  Cowp.  pt.  1,  p.  377;  State,  West 
Jersey  Traction  Co.,  Prosecutor,  v.  Board  of  Public  Works,  supra 

Attention  is  specially  directed  to  the  case  of  Telegram  Newspaper 
Co.  v.  Com.  (1899)  172  Mass.  294,  44  L.R.A.  159,  70  Am.  St.  Rep. 
280,  52  N.  E.  445,  in  which,  although  it  was  contended  that  a 
corporation  could  not  be  guilty  of  a  criminal  contempt  of  court, 
even  though  it  might  be  guilty  of  what  is  called  civil  contempt,  the 
defendant  corporation  was  held  liable  for  criminal  contempt  for 
publishing  in  a  newspaper  printed  and  circulated  in  a  place  where  a 
trial  was  going  on  an  article  concerning  the  cause  on  trial,  which 
was  calculated  to  prejudice  the  jury  and  prevent  a  fair  trial. 

Homicide. 
In  Com.  v.  Punxsutawney  Street  Pass.  B.  Co.  (1900)  24  Pa.  Co. 
Ct.  25,  it  was  held  that  a  corporation  cannot  be  indicted  for  man- 
slaughter, the  court  saying:  "That  a  corporation  may  be  indicted 
for  nonfeasance  or  misfeasance  resulting  in  nuisances,  and  the  like, 
is  well  settled,  but  we  are  not  aware  of  any  decision  that  has  gone 
the  length  of  holding  that  a  corporation  may  be  indicted  for  a 
crime  involving  the  elements  of  personal  violence  and  criminal  in- 
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tent,  and  none  has  been  cited.  It  is  liable  civilly  for  the  torts  of  its 
agents  in  the  course  of  their  employment,  and  under  certain  circum- 
etances  may  be  mulcted  into  exemplary  damages.  These  damages 
only  are  allowed  by  way  of  punishment  for  a  wrong  committed, 
and  in  a  measure  answer  the  purposes  of  a  fine  imposed  in  a  criminal 
case.  As  was  suggested,  on  the  argument,  some  courts  have  shown 
a  tendency  to  enlarge  on  the  criminal  liability  of  corporations,  but 
no  court  has  gone  as  far  as  we  are  urged  to  go  in  this  case.  Hence 
not  a  single  case  is  to  be  found  to  sustain  this  indictment.  We 
should  make  haste  slowly  when  it  is  in  the  direction  of  holding 
either  an  individual  or  a  corporation  criminally  responsible  for  a 
crime  committed  by  an  employee  without  his  or  its  knowledge  or 
consent,  moreover,  the  criminal  act  alleged  here  is  so  far  ultra 
vires  as  to  contravene  all  accepted  rules  in  the  criminal  law  for 
making  it  the  act  of  the  principal." 

In  People  v.  Rochester  R.  &  Light  Co.  (1909)  195  N.  Y.  102, 
21  L.R.A.(N.S.)  998,  133  Am.  St  Rep.  770,  88  N.  E.  22,  16  A.  & 
£.  Ann.  Cas.  837,  it  was  held  that  a  corporation  cannot  be  convicted 
of  homicide  under  a  statute  denning  that  crime  as  the  killing  of  one 
human  being  by  the  act,  procurement,  or  omission  of  another.  It 
is  to  be  observed  that  this  decision  is  based  upon  the  wording  of 
the  statute,  and  not  upon  any  supposed  want  of  capacity  on  the  part 
of  the  corporation  to  entertain  the  necessary  criminal  intent,  the 
court  saying  that,  within  certain  limits,  there  could  be  no  doubt 
that  a  definition  of  certain  forms  of  manslaughter  might  have  been 
formulated  which  would  be  applicable  to  a  corporation  and  mako 
it  criminally  liable  for  various  acts  of  misfeasance  and  nonfeasance 
when  resulting  in  death. 

In  Reg.  v.  Great  West  Laundry  Co.  (1900)  13  Manitoba  L.  Sep. 
66,  it  is  held  that  a  corporation  cannot  be  indicted  for  man- 
slaughter under  statutory  provisions  declaring  homicide  to  be 
culpable  when  it  consists  of  the  killing  of  any  person  either  by  an 
unlawful  act  or  by  an  omission,  without  lawful  excuse,  to  perform  or 
observe  any  legal  duty,  and  that  everyone  who  has  in  his  charge  or 
under  his  control,  or  who  erects,  makes,  or  maintains  anything 
whatever  which,  in  .the  absence  of  precaution  or  care,  may  endanger 
human  life,  is  under  a  legal  duty  to  take  reasonable  precautions 
against  and  use  reasonable  care  to  avoid  such  danger,  and  is  crimi- 
nally responsible  for  the  consequences  of  omitting,  without  lawful 
excuse,  to  perform  such  duty,  notwithstanding  a  statutory  provision 
that  the  word  "persons"  and  other  like  expressions  includes  corpora- 
tions "in  relation  to  such  acts  and  things  as  they  are  capable  of 
doing  and  owning  respectively,"  upon  the  ground  that  a  corporation 
is  incapable  of  entertaining  the  requisite  guilty  intent, — especially: 
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is  Tiew  of  the  fact  that  the  penalty  of  life  imprisonment  prescribed 
in  the  case  of  manslaughter  could  not  be  inflicted. 

But  a  corporation  may  be  guilty  of  the  offense  stated  in  TJ.  S. 
Kev.  Stat  §  5344,  IT.  S.  Comp.  Stat  1901,  p.  3629,  which  enacts 
that  every  vessel  owner  through  whose  fraud,  connivance,  mis- 
conduct, or  violation  of  law,  the  life  of  any  person  is  destroyed  shall 
be  guilty  of  manslaughter,  and  upon  conviction  shall  be  sentenced  to 
confinement  at  hard  labor,  although  no  punishment  can  follow  con- 
viction ;  and  there  is  therefore  no  difficulty  in  charging  the  officers 
of  the  corporation  with  aiding  and  abetting  it  in  the  commission  of 
such  crime.    United  States  v.  Van  Schaiclc  (1904)  134  Fed.  592. 

Larceny. 
In  Androscoggin   Water  Power  Co.  v.  Bethel  Steam  Mill  Co. 
(1875)  64  Me.  441,  it  is  said  that  larceny  could  not,  by  any  existing 
law,  be  predicated  of  any  corporate  action  of  a  corporation. 

Criminal  libeL 

A  corporation  may  be  indicted  for  and  convicted  of  the  crime  of 
criminal  libel;  the  evil  intent  of  its  agents  who  write  and  print  the 
libel  being  attributable  to  it  People  v.  Stark  Go.  (1909)  135  App. 
Div.  517,  120  N.  Y.  Supp.  498.  See  also  State  v.  Atchison  (1879) 
3  Lea,  729,  31  Am.  Bep.  663,  where  a  corporation  was  indicted  for 
criminal  libel,  but  in  which  the  criminal  responsibility  of  the  corpo- 
ration, as  such,  was  not  discussed. 

And  Bee  also  D'lvry  v.  World  Newspaper  Co.  (1897)  17  Ont  Pr. 
Bep.  387,  in  which  it  was  held  so  doubtful  that  a  corporation  can- 
not be  held  criminally  responsible  for  libel,  that  it  would  not  be 
proper  to  compel  the  production  of  documents  alleged  to  have  a 
tendency  to  incriminate  a  corporation  in  that  respect 

Offenses  against  public  morals. 

A  corporation  may  be  indicted  for  keeping  a  disorderly  house. 
State  v.  Passaic  County  Agri.  Soc.  (1892)  54  N.  J.  L.  260,  23  Atl. 
680. 

A  county-fair  association  is  subject  to  indictment  for  permitting 
gambling  upon  its  fair  grounds.  Com.  v.  Pulaski  County  Agri.  & 
Mechanical  Asso.  (1891)  92  Ky.  197,  17  S.  W.  442. 

There  is  no  reason  why  it  is  not  legal  and  possible  to  convict  a 
company  of  the  offense  of  keeping  a  lottery.  Per  Jelf,  J.f  in  Hawke 
v.  E.  Hvlton  A  Co.  [1909}  2  K.  B.  93,  78  L.  J.  K.  B.  N.  S.  633, 100 
L.  T.  N.  8.  906,  73  J.  P.  295,  25  Times  L.  R.  474,  16  Manson,  164. 

A  corporation  has  capacity  to  commit  the  crime  of  knowingly 
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mailing  immailable  matter,  knowing  the  contents  thereof.     Unit- 
ed States  v.  New  York  Herald  Co.  (1907)  159  Fed.  296. 

Violation  of  labor  laws. 

A  corporation  may  be  indicted  under  a  statute  providing  in  sub- 
stance that  any  person  who  shall  hire  and  employ  a  child  under 
fourteen  years  of  age  in  any  mill  or  factory  shall  be  guilty  of  a  mis- 
demeanor, notwithstanding  a  provision  that  a  person  found  guilty 
of  violating  it  shall  be  committed  to  jail  if  the  fine  imposed  is  not 
paid.  Overland  Cotton  Mill  Co.  v.  People  (1904)  32  Colo.  863, 
105  Am.  St.  Rep.  74,  75  Pac.  924. 

Corporations  are  both  within  the  letter  and  policy  of  the  Federal 
eight-hour  law,  which  makes  it  unlawful  for  a  contractor  or  sub- 
contractor upon  any  public  work  to  require  or  permit  any  laborer  or 
mechanic  to  work  more  than  eight  hours  in  any  calendar  day,  and 
further  provides  that  any  contractor  who  shall  intentionally  violate 
any  provision  of  the  act  shall  be  guilty  of  a  misdemeanor  and 
punished,  upon  conviction,  by  fine  or  imprisonment  or  both.  Unit- 
ed States  v.  John  Kelso  Co.  (1898)  86  Fed.  304. 

A  corporation  may  be  proceeded  against  under  §  5  of  the  alien 
contract  labor  law  (34  Stat,  at  L.  898,  chap.  1134,  TJ.  S.  Comp. 
Stat.  Supp.  1909,  p.  451),  which  provides  for  the  bringing  of  an 
action  to  recover  a  penalty  against  any  person  violating  the  pro- 
visions of  the  act  by  knowingly  assisting,  encouraging,  or  solicit- 
ing migration  or  importation  of  contract  laborers  into  the  United 
States,  since  the  corporation  is  capable  of  having  the  knowledge 
necessary  where  its  officers  have  such  knowledge.  Grant  Bros. 
Const.  Co.  v.  United  States  (1911)  —  Ariz.  — ,  114  Pac.  965. 

Offenses  against  statutes  for  licensing  occupations. 

It  has  been  held  that  a  corporation  may  be  indicted  for  peddling 
without  a  license,  although  the  provisions  of  the  license  statute  are 
such  that  a  license  could  not  be  issued  to  the  corporation  itself, 
where  it  might  be  issued  to  a  prescribed  and  designated  agent. 
Standard  Oil  Co.  v.  Com.  (1900)  107  Ky.  606,  55  S.  W.  8;  Crall 
v.  Com.  (1905)  103  Va.  855,  49  S.  E.  638. 

A  corporation  may  be  convicted  of  violating  a  statute  providing 
that  "any  person  not  a  registered  physician  who  shall  advertise  to 
practise  medicine  shall  be  guilty  of  a  misdemeanor,"  even  though 
the  corporation  itself  cannot  be  registered  as  a  physician.  People 
v.  John  H.  Woodbury  Dermatological  Institute  (1908)  192  N.  Y. 
454,  86  N.  E.  697- 
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Offenses  against  liquor  laws. 

A  corporation  may  be  indicted  under  §  3244,  p.  623,  of  the  Be- 
vised  Statutes  of  the  United  States  1878,  U.  S.  Comp.  Stat.  1901, 
p.  2096,  which  provides  that  every  person  who  carries  on  the  busi- 
ness of  a  wholesale  or  retail  liquor  dealer,  without  having  paid  the 
special  tax  as  required  by  law,  shall,  for  every  such  offense,  be  fined 
not  less  than  $1,000  and  be  imprisoned  not  less  than  six  months 
nor  more  than  two  years.  United  States  v.  Ames  Mercantile  Co. 
(1903)  2  Alaska,  74. 

A  corporation  may  be  indicted  for  violation  of  a  statute  for- 
bidding the  solicitation  or  taking  of  orders  for  intoxicating  liquors 
in  any  county  where  the  sale  of  such  liquors  is  prohibited.  Base 
v.  State  (1908)  4  Ga.  App.  588,  62  S.  E.  117. 

A  corporation  can  be  guilty  of  the  offense  of  furnishing  liquors 
to  a  minor  if  such  liquors  be  delivered  to  a  minor  by  the  agent  of 
the  corporation  in  the  course  of  its  business,  or  if  such  agent  know- 
ingly permits  such  delivery  by  another.  Southern  Exp.  Co.  v.  State 
(1907)  1  Ga.  App.  700,  58  S.  E.  67. 

Nuisance. 

A  corporation  can  be  indicted  or  punished  for  causing  a  public 
nuisance.  Com.  v.  Paducah  (1884)  6  Ky.  L.  Rep.  292;  Northern 
C.  R.  Co.  7.  Com.  (1879)  90  Pa.  300;  State  v.  Vermont  C.  R.  Co. 
(1854)  27  Vt.  103;  State  v.  Paggett  (1894)  8  Wash.  579,  36  Pac. 
487. 

A  municipal  corporation  may  be  indicted  for  maintaining  a 
public  nuisance  arising  from  the  deposit  of  sewage  (State  v.  Port- 
land [1883]  74  Me.  268,  43  Am.  Rep.  586) ;  or  for  neglecting  to 
remove  a  nuisance  where  it  is  its  duty  to  do  so  (People  v.  Albany 
[1834]  11  Wend.  539,  27  Am.  Dec.  95) ;  and  the  fact  that  its  of- 
ficers might  have  been  indicted  is  no  defense  (Paris  y.  Com.  [1883] 
4  Ky.  L.  Rep.  597). 

So,  a  corporation  may  be  indicted  for  unlawfully  obstructing  a 
highway  (Reg.  v.  Great  North  of  England  R.  Co.  [1846]  9  Q.  B. 
315,  2  Cox,  C.  C.  70,  16  L.  J.  Mag.  Cas.  N.  S.  16,  10  Jur.  755,  7 
Bug.  Bui.  Cas.  466;  St.  Louis,  A.  &  T.  R.  Co.  v.  State  [1889]  52 
Ark.  51,  11  S.  W.  1035 ;  Com.  v.  Nashua  &  L.  R.  Corp.  [1854]  2 
Gray,  54;  Com.  v.  Vermont  £  M.  R.  Corp.  [1855]  4  Gray,  22; 
State  v.  White  [1902]  96  Mo.  App.  34,  69  S.  W.  684;  State  v. 
Western  North  Carolina  R.  Co.  [1886]  95  N.  C.  602;  Louisville 
&  N.  R.  Co.  v.  State  [1859]  3  Head,  523,  75  Am.  Dec.  778;  State 
v.  Louisville  &  N.  R.  Co.  [1892]  91  Term.  445,  19  S.  W.  229) ;  or 
for  the  creation  of  a  nuisance  by  unlawfully  encroaching  on  a  high- 
way (State  v.  Morris  <£  E.  B.  Co.  [1852]  23  N.  J.  L.  360) ;  or  for 
a  nuisance  occasioned  by  the  maintenance  of  a  bridge  which  ob- 
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strocta  navigation  (Com.  v.  New  Bedford  Bridge  [1854]  2  Gray, 
339). 

In  Indiana,  by  virtue  of  §  1897,  Bevised  Statutes  1881,  corpora- 
tions are  subject  to  prosecution  the  same  as  natural  persons  for 
creating,  continuing,  or  maintaining  public  nuisances,  or  for  ob- 
structing a  public  highway  or  navigable  stream.  State  v.  Louis- 
ville, N.  A.  &  C.  R,  Co.  (1882)  86  Ind.  114;  State  v.  Baltimore,  0. 
£  C.  R.  Co.  (1889)  120  Ind.  298,  22  N.  E.  307. 

An  indictment  will  lie  for  not  keeping  a  highway  in  repair, 
against  anyone  whose  duty  it  is  to  keep  it  in  repair,  and  this  rule 
applies  as  well  to  corporations  ae  to  individuals.  People  v.  New 
York  C.  £  3.  R.  R.  Co.  (1878)  74  N.  T.  302. 

A  municipal  corporation  may  be  indicted  and  fined  for  failure  to 
keep  a  street  in  repair.  State  v.  Barksdale  (1844)  5  Humph.  154; 
State  v.  Mvrfreesboro  (1850)  11  Humph.  217. 

A  turnpike  company  is  liable  to  indictment  at  common  law  for 
suffering  its  road  to  be  out  of  repair.  Susquehanna  £  B.  Turnp. 
Road  Co.  v.  People  (1836)  15  Wend.  267;  Waterford  £  W.  Turnp. 
v.  People  (1850)  9  Barb.  161;  Syracuse  £  T.  PI.  Road  Co.  v.  Peo- 
ple (1866)  66  Barb.  25;  State  v.  Fatten  (1843)  26  N.  C.  (4  Ired. 
L.)  16. 

A  railway  company  may  be  indicted  for  a  breach  of  duty  imposed 
upon  it  by  the  legislature  in  failing  to  keep  in  repair  a  bridge  across 
a  cut  intersecting  the  highway.  New  York  £  0.  L.  R.  Co.  v.  State 
(1888)  50  N.  J.  L.  303,  13  Atl.  1,  affirmed  in  (1890)  53  N.  J.  L. 
244,  23  Atl.  168;  Reg.  v.  Birmingham  £  O.  R.  Co.  (1840)  9  Car. 
&  P.  469. 

Miscellaneous. 

A  corporation  may  be  held  criminally  responsible  for  violating 
the  provisions  of  the  Elkins  act  of  February  19,  1903,  against  re- 
bates. New  York  C.  £  R.  R.  R.  Co.  v.  United  States  (1908)  212 
U.  S.  481,  53  L.  ed.  613,  29  Sup.  Ct.  Bep.  304. 

A  corporation  is  liable  to  indictment  for  the  act  of  its  officer  or 
employee  in  issuing  papers  required  to  be  stamped,  without  the 
proper  stamps.  United  States  v.  Baltimore  £  O.  R.  Co.  (1868)  Fed. 
Cas.  No.  14,509. 

A  corporation  can  be  guilty  of  violating  §  29b  of  the  bankruptcy 
act,  which  provides  that  "a  person  shall  be  punished  by  imprison- 
ment for  a  period  not  to  exceed  two  years  upon  conviction  of  the 
offense  of  having  knowingly  and  fraudulently  concealed,  while  a 
bankrupt,  or  after  his  discharge,  from  his  trustee,  any  of  the  prop- 
erty belonging  to  his  estate  in  bankruptcy,"  notwithstanding  its 
corporate  character  prevents  its  punishment.  United  States  v. 
Young  £  H.  Co.  (1909)  170  Fed.  110. 

A  corporation  formed  for  the  purpose  of  fishing  and  taking  sal- 
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raon  may  be  indicted  for  a  violation  of  the  fishery  laws.  United 
States  v.  Alaska  Packers'  Asso.  (1901)  1  Alaska,  317. 

A  railway  corporation  may  be  indicted  and  fined  for  failure  to 
erect  a  signboard  at  a  crossing,  as  required  by  law.  Texas  &  St.  L. 
R.  Co.  v.  State  (1893)  41  Ark.  488. 

A  railway  company  may  be  indicted  for  failure  to  keep  in  its 
passenger  cars  an  adequate  supply  of  drinking  water  as  required 
by  law,  although  the  punitive  clause  of  such  statute  provides  for 
imprisonment  as  well  as  fine.  Southern  R.  Co.  v.  State  (1906)  125 
Ga.  287,  114  Am.  St  Rep.  203,  64  S.  E.  160,  5  A.  ft  E.  Ann.  Cas. 
411. 

A  corporation  may  be  held  criminally  responsible  for  the  viola- 
tion of  a  statute  enacting  that  a  person  who  by  himself,  or  by  his 
servant  or  agent,  or  as  the  servant  or  agent  of  another,  sells  less 
than  the  represented  quantity  of  any  article  of  merchandise,  shall 
be  deemed  guilty  of  a  misdemeanor  and,  upon  conviction,  be  pun- 
ished by  fine  or  imprisonment  or  both.  State  v.  Belle  Springs 
Creamery  Co.  (1910)  83  Kan.  389,  —  L.R. A. (N.S.)  — ,  111 
Pac.  474. 

The  word  "whoever"  in  a  statute  providing  that  "whoever  him- 
self or  by  his  servant  or  agent  .  .  .  has  in  his  .  .  .  pos- 
session with  intent  to  sell"  adulterated  or  impure  milk  shall  be 
punished,  must,  in  view  of  the  evil  intended  to  he  reached  by  the 
statute,  be  taken  to  include  a  corporation.  Com.  v.  Graustein  & 
Co.  (1911)  —  Mass.  — ,  95  N.  E.  97. 

A  corporation  may  he  prosecuted  under  a  statute  making  it  a 
misdemeanor  for  a  tenant  to  wilfully  and  unlawfully  destroy  or 
damage  any  tenement  house  or  outhouse  belonging  to  his  landlord 
or  upon  his  premises,  or  to  wilfully  and  unlawfully  cut  down  or 
destroy  any  timber,  fruit,  shade,  or  ornamental  tree  belonging  to 
hia  landlord.  State  v.  Rowland  Lumber  Co.  (1910)  153  N.  C.  610, 
69  S.  E.  58. 

A  corporation  may  be  guilty  of  violation  of  the  law  regulating 
Sunday  observance,  the  obvious  purpose  of  such  law  not  being  to 
enforce  the  performance  of  a  religious  or  moral  duty,  but  the  pro- 
vision of  a  day  of  rest.  State  v.  Baltimore  &  O.  R.  Co.  (1879)  15 
W.  Va.  362,  36  Am.  Rep.  803. 

In  Sutton's  Hospital  Case  (1613)  10  Coke,  23a,  it  is  said  that 
corporations  cannot  commit  treason,  nor  be  outlawed,  or  excom- 
municated, for  they  have  no  souls. 

In  Wych  v.  Meal  (1734)  3  P.  Wms.  310,  it  is  said  that,  though 
a  company  answers  never  so  falsely,  there  is  no  remedy  against  them 
for  perjury. 

In  Metropolitan  Bank  v.  Pooley  (1885)  10  App.  Cas.  210,  54  L. 
J.  Q.  B.  N.  S.  449,  53  L.  T.  N.  S.  163,  33  Week.  Rep.  709,  49  J. 
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P.  756,  it  was  said  by  Lord  Selborne  that  criminal  maintenance  is 
an  act  which  a  corporation  in  liquidation,  as  distinguished  from 
the  individual  liquidator,  was  incapable  of  committing. 

In  King  of  the  two  Sicilies  v.  Wilkox  (1851)  1  Sim.  K.  S.  301, 
19  L.  J.  Ch.  N.  S.  488,  14  Jnr.  751,  it  was  held  that  a  corporation 
could  not  be  indicted  for  violation  of  a  statute  enacting  that  an; 
person  fitting  out  or  arming  any  ship  or  Teasel,  with  intent  or  in 
order  that  it  should  be  employed  in  the  service  of  any  foreign  state 
with  intent  to  commit  hostilities  against  any  government  with  whom 
the  King  should  not  then  be  at  war,  should  be  deemed  guilty  of  a 
misdemeanor  and  punished  by  fine  or  imprisonment,  the  court  tak- 
ing the  view  that  a  corporation  may  be  indicted  for  crime  only  in 
exceptional  cases.  E.  S.  0. 


[MANITOBA  OOTJBT  OF  KINO'S  BENCH.  J 

FRASER  v.  SWEET. 

13  Manitoba  L.  Bep.  147. 

Partnership  —  ZAaMHty  for  good*  bought  fry  partner  —  RaUflixOtvn.. 

Where  one  of  two  partners,  without  the  knowledge  of  the  other,  pur- 
chases goods  in  his  own  name  or  in  the  name  of  a  firm,  which  he 
expects  to  form  afterwards  in  partnership  with  some  other  person, 
intending  to  exclude  the  other  partner  from  the  contract,  the  latter 
cannot  be  made  liable  upon  the  contract  by  ratification  afterwards, 
although  the  old  partnership  is  continued  and  the-  goods  are  subse- 
quently taken  into  stock  and  disposed  of  for  the  benefit  of  the  firm. 

A  man  cannot  be  made  a  part;  to  a  contract  unless  be  who  assumes 
to  contract  doee  so  on  behalf  of  that  man;  and  no  ratification  can  be 
effectual  unless  the  act  has  been  done  by  the  agent  on  behalf  of  the 
party  who  ratifies,  or,  in  other  words,  there  can  be  no  binding  ratifica- 
tion bj  a  person  not  contemplated  by  the  agent  as  his  principal  at  the 
time  of  entering  into  the  contract. 

VoMm  v.  Swan*  (1862)  11  C.  B.  N.  S.  771,  31  L.  J.  C.  P.  N.  8.  ?10, 
2  Eng.  Rul.  Cas.  340;  and  Vere  v.  Ashby  (1820)  10  Barn.  *  C.  288,  8 
L.  J.  K.  B.  57,  followed. 

Durant  v.  jtooert*  [1900]  1  Q.  B.  62B,  89  L.  J.  Q.  B.  N.  8.  382,  48 
Week.  Bep.  470,  82  L.  T.  N.  8.  217,  18  Times  L.  R.  244,  distinguished. 

(Argued  7th  May,   1900;   Decided  2d  June,  1900.) 

Before  Killam,  C.  J.,  Bain  and  Richards,  JJ. 

This  was  an  action  brought  in  a  County  Court  against  O.  J. 
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Sweet  and  W.  Smith,  trading  as  Sweet  &  Smith,  to  recover  the 
price  of  goods  claimed  to  have  been  sold  and  delivered  by  the 
plaintiff  to  the  defendants. 

In  and  previous  to  the  year  1899  the  defendants  were  carry- 
ing on  a  trading  business  in  copartnership,  under  the  name  of 
Sweet  &  Smith,  at  Rabbit  Point,  on  Lake  Winnipeg.  In  doing 
this  they  made  purchases  of  goods  at  different  times  from  the 
plaintiff,  who  carried  on  business  in  the  city  of  Winnipeg.  The 
orders  were  given  by  the  defendant  Sweet. 

[148]  In  1899  some  differences  arose  between  the  partners, 
and  there  was  a  talk  of  dissolution.  Smith  made  his  partner  an 
offer  for  the  purpose,  which  Sweet  accepted.  But  this  was  ob- 
jected to  by  a  creditor,  and  was  not  carried  out. 

In  June  of  that  year  Sweet  came  to  Winnipeg,  without  the 
knowledge  of  his  partner,  and  purchased  the  goods  in  question. 
By  Sweet's  instructions  the  goods  were  consigned  and  charged 
to  O.  J.  Sweet  &  Company,  and  a  promissory  note  was  given  for 
them  in  that  name.  The  goods  were  put  up  in  boxes,  addressed 
to  O.  J.  Sweet  &  Company,  and  sent  to  Selkirk,  where  they  were 
transhipped  to  a  boat,  which  carried  them  to  Rabbit  Point 

At  Selkirk,  Sweet  met  his  partner,  Smith,  and  both  went  home 
on  the  boat  which  carried  the  goods.  Smith  saw  the  boxes  and 
the  address,  and  stated  that  he  supposed  Sweet  had  bought  the 
goods  on  his  own  account.  Other  boxes  of  goods  addressed  to 
Sweet  &  Smith  were  carried  on  the  same  boat  Smith  helped  to 
take  all  off  the  boat,  and  all  were  placed  in  the  firm's  store. 
Sweet  stated  that  he  told  Smith,  at  Selkirk,  that  he  had  bought 
$500  worth  of  goods  in  Winnipeg,  and  Smith  made  no  objection ; 
also,  that  about  the  time  of  the  arrival  at  Rabbit  Point  he  said 
to  Smith  that  they  had  these  goods  now,  and  would  have  to  work 
together  to  the  best  advantage  to  pay  for  them.  Part  of  the 
goods  received  from  plaintiff  were  sold  to  Indians  by  Sweet  and 
part  were  seized  under  execution  against  the  firm. 

At  Selkirk,  after  Sweet  had  made  the  purchases  in  Winnipeg, 
Smith  told  him  of  the  creditor's  refusal  to  allow  the  dissolution. 
Sweet  stated  that  when  he  came  to  Winnipeg  ho  expected  to  dis- 
solve, that  he  made  the  change  to  O.  J.  Sweet  &  Company  "with 
the  expectation  of  there  being  a  change  in  the  firm  name  or 
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otherwise,"  and  that  he  expected  this  name  would  hold  anyone 
who  was  in  the  firm,  as  they  were  too  far  away  to  make  any 
change. 

[149]  The  plaintiff's  agent,  in  making  the  sale,  asked  the 
reason  of  the  change  of  name,  and  Sweet  told  him  that  there 
might  possibly  be  a  change  in  the  style  of  the  firm  at  some  later 
date.  The  agent  stated  that  the  credit  was  given  to  O.  J.  Sweet 
&  Company,  and  that  the  goods  were  bo  charged.  The  particulars 
of  claim  for  this  suit  were  originally  made  out  against  O.  J. 
Sweet  &  Company. 

The  judge  of  the  County  Court  gave  judgment  for  the  plain- 
tiff against  both  defendants.  The  defendant  Smith  appealed  on 
the  ground  that  there  was  no  sale  to  him  or  on  his  credit,  and 
that  he  was  never  liable  to  the  plaintiff  for  them. 

J.  S.  Ewart,  Q.C.,  and  J.  O'Reilly,  for  defendant  Smith, 
cited  Quebec  Bank  v.  Miiler  (1885)  3  Manitoba  L.  Rep.  17; 
Richards  v.  Bows  (1886)  4  Manitoba  L.  Rep.  112,  and  17  Am. 
&  Eng.  Enc  Law,  p.  916. 

F.  H.  Phippen,  for  plaintiff. 

Killam,  C.J'. :  It  appears  to  me  abundantly  clear  that  Sweet 
did  not  intend,  when  he  made  the  purchase,  to  buy  on  account 
of  himself  and  Smith.  Smith  had  then  made  his  offer  for  a 
dissolution ;  it  had  been  accepted ;  Sweet  expected  that  it  would 
be  carried  out  It  was  only  after  the  purchase  that  he  learned 
of  the  opposition  of  the  creditor.  Under  these  circumstances  the 
journey  to  Winnipeg  and  the  making  of  the  purchases,  unknown 
to  his  partner  and  under  a  different  name  from  that  of  the  firm, 
abundantly  warrant  the  inference  that  he  was  not  purchasing  for 
the  existing  firm. 

It  is  only  a  party  to  a  contract  who  can  be  sued  upon  it,  and 
one  for  whom  the  party  making  the  contract  does  not  assume 
or  intend  to  contract  cannot  be  considered  a  party  to  it  A 
man  cannot  be  made  a  party  by  ratification  unless  he  who  as- 
sumes to  contract  does  so  on  behalf  of  that  man.  Watson  v. 
Swann  (1862)  11  C.  B.  N.  S.  771,  31  L.  J.  C.  P.  N.  S.  210, 
2  Eng.  Eul.  Cas.  346j  [160]   Wilson  v.  Tumman  (1843)  6 
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Mann.  &  G.  236,  6  Scott,  N.  R.  894,  1  Dowl.  &  L.  513,  12  L. 
J.  0,  P.  N.  S.  306;  Vere  v.  At&by  (1829)  10  Bam.  &  C.  288, 
8  L.  J.  K.  B.  57. 

In  a  late  case  of  Dvrant  v.  Boberts  (1900)  16  Times  L.  E. 
244,  [1900]  1  Q.  B.  629,  63  L.  J.  Q.  B.  N.  S.  382,  48  Week. 
Kep.  476,  82  L.  T.  N.  S.  217,  a  defendant  was  held  liable  upon 
a  contract  ratified  by  him  and  made  by  a  broker  without  au- 
thority, but  who  intended  to  contract  for  him,  though  without 
disclosing  the  name  of  his  principal  or  even  that  he  was  not 
himself  the  principal.  This  was  the  decision  which  I  had  in 
mind  at  the  time  of  the  argument  of  this  case,  and  of  which 
I  had  then  but  an  imperfect  recollection.  It  does  not  violate 
the  principle  which  I  hare  enunciated,  as  there  was  the  inten- 
tion to  contract  on  the  defendant's  behalf. 

It  is  said  that  Sweet  intended  to  bind  the  person  who  should 
thereafter  he  his  partner.  But,  even  so,  it  was  the  person  who 
should  thereafter  form  a  new  partnership  with  him,  and  none 
did  so.  The  rule  is  that  the  party  intended  to  be  bound  by  rati- 
fication must  be  a  person  capable  of  being  ascertained  at  the 
time.  Watson  v.  Swann,  supra.  I  doubt  whether  it  would  be 
sufficient  that  he  should  be  ascertained  by  reference  to  a  future 
uncertain  event  But,  even  if  so,  the  expected  event  did  not 
happen. 

If  Sweet  bad  made  the  purchase  under  the  old  firm  name, 
Smith  would  have  been  bound  in  the  absence  of  notice  to  the 
plaintiff  of  a  diift.-ent  intention.  But,  as  the  plaintiffs  agent 
gave  credit  to  O.  J.  Sweet  St  Company,  he  can  hold  only  those 
intended  to  be  designated  by  that  name. 

I  would  allow  the  appeal,  and  dismiss  the  action  as  against 
Smith,  with  costs  of  the  action  and  of  the  appeal. 

Bain,  J. :  I  think  the  learned  judge  was  in  error  in  entering 
judgment  for  the  plaintiff  against  both  defendants. 

Previous  to  the  purchase  of  the  goods  in  question  by  the 
defendant  Sweet,  he  had  purchased  goods  from  the  [151]  plain- 
tiff for  the  firm  of  Sweet  &  Smith,  and  these  purchases  had  been 
charged  to  the  defendants  in  the  plaintiff's  books  in  the  firm 
name.  But  when  he  bought  these  goods,  he  told  Davy,  the  plain- 
B.  R.  Cm.  Vol.  n.— 17. 
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tiff's  agent  or  manager,  that  they  were  to  be  charged  and  shipped 
to  O.  J.  Sweet  &  Company,  giving  as  a  reason,  Davy  says, 
that  there  might  possibly  be  a  change  in  the  style  or  name  of 
the  firm  of  Sweet  St  Snrtth  at  some  fnture  date.  The  goods  were 
sold  on  the  credit  of  O.  J.  Sweet  &  Company,  the  defendant 
Smith  was  not  a  member  of  that  firm,  and,  as  I  read  the  evidence, 
the  plaintiff  had  no  grounds  for  believing  that  he  was  a  member 
of  it  or  that  Sweet  was  acting  as  his  partner  or  agent  in  the 
purchase  of  the  goods. 

Sweet  says  that,  before  he  came  into  Winnipeg  on  this  occa- 
sion, he  expected  the  firm  of  Sweet  &  Smith  would  be  dissolved; 
and  I  think  the  evidence  shows  that  he  did  not,  in  fact,  buy  these 
goods  on  behalf  of  the  firm,  and  did  not  assume  to  do  so.  The 
dissolution  that  was  intended  was  not  carried  out;  and,  as  it 
appears  that  after  Sweet  returned  to  Lake  Winnipeg  he  told 
Smith  that  he  had  bought  the  goods,  and  that  the  goods  or  some 
of  them  were  taken  into  the  firm's  store  and  traded  in  the  or- 
dinary way,  it  is  urged  that  the  defendant  Smith  had  made  him- 
self liable  to  the  plaintiff  by  ratification.  But,  if  Sweet  did  not 
assume  or  intend  to  buy  the  goods  as  the  partner  or  agent  of 
Smith,  the  doctrine  of  ratification  cannot  apply.  The  meaning 
of  the  word  "to  ratify"  is  to  give  sanction  and  validity  to  some- 
thing done  without  authority  by  one  individual  on  behalf  of 
another;  and  it  has  long  been  established  that  no  ratification  is 
effectual  unless  the  act  has  been  done  by  the  agent  on  behalf  of 
the  party  who  ratifies.  In  the  recent  case  of  Durant  v.  Roberts 
(1900)  16  Times  L.  K.  244,  [1900]  1  Q.  E.  629,  63  L.  J.  Q. 
B.  N.  S.  382,  48  Week.  Rep.  476,  82  E.  T.  N.  S.  217,  the  Court 
of  Appeal  held,  one  of  the  Lords  Justices  dissenting,  that  a  con- 
tract made  by  a  person  in  his  own  [152]  name,  but  intending, 
though  without  authority,  to  act  for  another  in  making  it,  can 
be  ratified  by  that  other  person.  But  the  difference  between 
that  case  and  this  is  that  here  Sweet  did  not  intend  to  act  for 
Smith  when  he  bought  the  goods. 

Richards,  J.:  Defendants  traded  in  partnership  under  the 
firm  name  of  Sweet  &  Smith,  and,  prior  to  the  transaction  in 
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question,  had  bought  goods  under  that  name  from  plaintiff,  who 
charged  their  price  to  Sweet  &  Smith  on  his  books. 

Two  or  three  weeks  before  the  purchase  of  the  goods,  the 
price  of  which  is  now  sued  for,  the  defendants  discussed  the 
qnestion  of  dissolving  partnership.  After  such  discussion  Sweet 
went  to  Winnipeg  and  bought  the  goods  now  in  question.  When 
so  buying,  Sweet  expected  the  dissolution  to  take  place  on  his 
return.  He  had  not  told  Smith  of  his  intention  to  go  to  Winni- 
peg. Sweet  asked  plaintiff's  agent  to  charge  the  goods  to  O.  J. 
Sweet  &  Company,  telling  him  there  might  be  a  change  in  the 
style  of  the  firm.  The  agent  says  Sweet  could  not  tell  him  who 
composed  the  firm  of  O.  J.  Sweet  &  Company,  because  no  change 
had  then  taken  place. 

Plaintiff  charged  and  shipped  the  goods  to  O.  J.  Sweet  & 
Company,  and  took  for  their  price  a  promissory  note  made  by 
Sweet  in  the  name  of  O.  J.  Sweet  &  Company.  Even  when 
sending  a  statement  of  the  claim  for  suit,  plaintiff  charged  the 
goods  to  O.  J.  Sweet  &  Company.  Plaintiff's  solicitor  changed 
the  heading  of  the  statement  bo  as  to  include  Smith,  and  sued 
both  Sweet  and  Smith. 

Sweet  found  on  his  return  to  Selkirk,  after  buying  the  goods, 
that  the  proposed  dissolution  could  not  take  place,  owing  to  an 
objection  by  a  creditor. 

Sweet  &  Smith  got  the  benefit  of  at  least  part  of  the  goods. 
There  is  also  evidence,  though  disputed,  of  acts  by  Smith,  after 
the  goods  reached  Selkirk,  which  might  [153]  perhaps  be  held 
to  ratify  the  contract  of  purchase,  if  it  was  one  which  Smith 
could  ratify. 

Smith  defended  the  action,  claiming  that  he  was  not  a  party 
to  the  contract  or  liable  for  the  price  of  the  goods. 

The  learned  County  Court  judge  gave  a  verdict  for  plaintiff 
against  both  defendants  for  plaintiffs  claim,  with  costs.  De- 
fendant Smith  appeals  from  that  decision. 

It  is  clear  that  Sweet  could  not  bind  Smith  by  using  the  name 
"O.  J.  Sweet  &  Company."  It  was  not  their  partnership  name 
or  one  liable  to  be  mistaken  for  it,  nor  was  its  use  sanctioned  by 
Smith. 

Mere  subsequent  adoption  of  the  contract  is  not  in  itself  a 
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(ground  for  holding  liable  someone  not  a  party  to  it  Durant  v. 
Roberta  (1900)  16  Times  L.  E.  244,  [1900]  1  Q.  B.  629,  63 
L.  J.  Q.  B.  N.  S.  382,  46  Week  Rep.  476,  82  L.  T.  N.  S.  217, 
baa  carried  tbe  doctrine  of  ratification  probably  further  than 
any  other  ease  has.  The  decision  in  that  case  holds  that  an 
undisclosed  principal  may  ratify  a  contract  made  for  him, 
though  without  his  authority,  by  an  alleged  agent,  provided  such 
principal  is  at  the  time  of  the  contract  a  person  capable  of  being 
ascertained  and  answers  the  description  of  the  person  for  whom 
the  agent  intended  to  contract.  But  that  case  distinctly  holds 
that  there  can  be  no  binding  ratification  by  a  person  not  con- 
templated by  the  agent  as  his  principal  at  the  time  of  making  the 
contract. 

The  evidence  seems  to  me  to  show  that  Sweet,  when  purchas- 
ing, had  not  in  his  mind  any  person  capable  of  identification 
other  than  himself,  for  whom  he  intended  to  buy,  and  that,  in 
any  case,  even  if  be  had,  such  other  person  undoubtedly  was 
not  Smith.  Sweet's  express  purpose  in  buying  under  the  new 
name  was  to  exclude  Smith  from  the  contract,  and  the  evidence 
shows,  I  think,  that  plaintiff's  agent  knew  that  the  change  in 
name  was  for  that  purpose. 

The  fact  that  the  firm  of  Sweet  &  Smith  got  the  benefit  of  the 
goods,  or  part  of  them,  does  not  in  itself  render  [194]  Smith 
liable.  See  Lindley  on  Partnership,  6th  ed.  199,  and  cases  there 
cited. 

In  my  opinion  the  appeal  should  be  allowed,  with  costs,  and 
the  verdict  entered  by  the  learned  judge  set  aside  as  against 
Smith,  and  a  verdict  entered  for  Smith  against  plaintiff,  with 
costs. 

"Appeal  allowed.  Verdict  against  Smith  set 
aside  and  verdict  entered  for  Smith  against 
plaintiff,  with  costs. 

Note. — Effect  of  attempted  ratification  to  confer  right  or  impose 
liability  upon  one  not  contemplated  by  agent  as  bis 
principal. 

The  doctrine  that  in  order  that  an  act  or  contract  may  be  the 
subject  of  a  ratification,  some  relation,  actual  or  assumed,  of  princi- 
pal and  agent  between  the  person  alleged  to  have  made  such  act 


w  Google 


ANNOTATION.  2S1 

or  contract  bis  own  and  the  party  by  whom  the  contract  was  entered 
into  or  the  act  performed,  upon  which  the  decision  in  Fbaseh  v. 
Sweet:  is  based,  has  been  unqueetioningly  recognized  from  an 
early  date.  It  is  supported  by  the  cases  cited  throughout  this  note, 
and  is  particularly  discussed  in  Ellison  v.  Jackson  Water  Co. 
(1859)  12  Cal.  542,  4  Mor.  Kin.  Rep.  559;  Shoninger  v.  Peabody 
(1889)  57  Conn.  42,  14  Am.  St  Hep.  88,  17  Atl.  278;  Meiners  v. 
Munson  (1876)  53  Ind.  138;  Crowder  v.  Reed  (1881)  SO  Ind.  1; 
Minnieh  t.  Darling  (1893)  8  Ind.  App.  539,  36  N.  E.  173;  Mat- 
tocks v.  Young  (1876)  66  Me.  459;  Crane  v.  Partland  (1862) 
9  Mich.  493;  Ferris  v.  Snow  (1902)  130  Mich.  254,  90  N.  W.  850; 
Mitchell  v.  Minnesota  Fire  Asbo.  (1878)  48  Minn.  278,  51  N.  W. 
608;  Farmers'  Loan  &  T.  Co.  v.  Walworth  (1848)  1  N.  Y.  433; 
Williams  V.  Stearns  (1898)  59  Ohio  St.  28,  51  N.  E.  439;  Minder 
<£  J.  Land  Co.  v.  Brustuen  (1910)  —  S.  D.  — ,  124  N.  W.  723,  on 
rehearing,  127  N".  W.  546;  Commercial  &  Agri.  Bank  v.  Jones 
(1857)  18  Tex.  811;  Be  Roanoke  Furnace  Co.  (1909)  166  Fed. 
944  (affirmed  on  another  ground  in  174  Fed.  584). 

Ratification  means  adoption  of  that  which  was  done  for  and 
in  the  name  of  another;  hence  the  contract  at  its  inception  must 
purport  to  be  the  contract  of  the  principal.  It  is  not  sufficient  to 
constitute  ratification  that  the  contract  may  hare  inured  to  the 
benefit  of  a  person  sought  to  be  charged  as  principal.  Minnieh  v. 
Darling  (1893)  8  Ind.  App.  539,  36  N.  E.  173. 

An  instruction  which  in  effect  declares  that  a  party  will  be 
bound  by  a  subsequent  ratification  of  the  act  of  one  who  had  acted 
without  authority  from  anyone,  but  aa  the  friends  of  both  parties, 
or  of  either  party,  is  erroneous.  Crowder  v.  Reed  (1881)  80  Ind. 
1. 

In  accordance  with  the  principle  to  which  reference  has  been 
made,  it  has  often  been  held  that  a  contract  entered  into  or  an  act 
done  by  one  as  agent  for  another  cannot  form  the  subject  of  ratifi- 
cation by  a  third  person.  Saunderson  v.  Oriffiths  (1826)  5  Barn. 
&  C.  909,  8  Dowl.  &  R.  643,  4  L.  J.  K.  B.  318;  Woollen  v.  Wright 
(1862)  1  Hurlst.  &  G.  554,  31  L.  J.  Exch.  N.  S.  513,  7  L.  T.  N.  S. 
73,  10  Week.  Rep.  715;  Wilson  v.  Tumman  (1843)  6  Mann.  &  Q. 
236,  6  Scott,  N.  R.  894, 1  Dowl.  &  L.  513,  12  L.  J.  C.  P.  N.  S.  306 ; 
Falcke  T.  Scottish  Imperial  Ins.  Co.  (1886)  34  Ch.  D.  234,  56  L. 
JvCh.  N.  S.  707,  56  L.  T.  N.  S.  220,  35  Week.  Rep.  143;  Royal  Al- 
bert-Ball Corp.  v.  Winchilsea  (1891)  7  Times  L.  R.  362;  Fbabek  y. 
Sweet;  Grand  t.  Van  Vleck  (1873)  69  111.  478;  Terrs  Haute,  A. 
<£  St.  L.  B.  Co.  v.  Norman  (1864)  22  Ind.  63;  Lewis  v.  Kerr 
(1864)  17  Iowa,  73;  Hammerslough  v.  Cheatham  (1884)  84  Mo. 
13;  Kirchner  v.  Schmid  (1893)  7  Misc.  455,  25  N.  Y.  Supp.  85; 
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American  Nat.  Bank  v.  Cruger  (1898)  91  Tex.  446,  44  S.  W.  878; 
Williams  v.  Moore  (1900)  24  Tex.  Civ.  App.  402,  68  S.  W.  953. 

So,  the  individual  members  of  a  volunteer  corps  cannot  be  held 
liable  as  having  ratified  a  contract  made  by  the  colonel  on  behalf 
of  the  corps  as  an  entity.  Jones  v.  Hope  (1880)  3  Times  L.  B. 
247,  note. 

And  in  Vere  v.  Aekby  (1829)  10  Barn.  &  C.  288,  8LJ.K.E 
57,  it  was  held  that  one  who  had  become  a  member  of  a  firm  on  the 
24th  of  June,  it  being  agreed  between  him  and  his  copartners  that 
he  was  to  be  considered  a  partner  from  the  18th  of  May  preceding, 
could  not  be  held  liable,  on  the  ground  of  ratification,  on  a  bill  dis- 
counted by  the  firm  between  such  dates. 

A  devisee  of  realty  cannot  ratify  a  contract  for  the  tale  thereof 
entered  into  by  an  agent  on  behalf  of  the  devisor.  Lewis  v.  Kerr 
(1864)  17  Iowa,  73. 

In  Webb  v.  Cole  (1846)  20  N.  H.  490,  where  a  eervant,  having 
his  master's  money  for  a  specific  purpose,  made  use  of  it  in  paving 
for  work  which  he  himself  had  undertaken  to  get  done  for  the  ac- 
commodation of  a  neighbor,  it  was  held  that  the  master  could  not, 
by  afterward  adopting  the  servant's  act  as  his  own,  maintain  an 
action  against  such  neighbor  for  money  paid,  laid  out,  and  ex- 


Where  an  agent  himself  employs  an  agent,  the  act  of  such  agent's 
agent  will  not  form  the  subject  of  ratification  by  the  original  prin- 
cipal. Williams  v.  Moore  (1900)  24  Tex.  Civ.  App.  402,  58  S.  W. 
933;  Commercial  &  Agri.  Bank  v.  Jones  (1857)  18  Tex.  811. 

The  general  principle  to  which  reference  has  hereinbefore  been 
made  also  finds  illustration  in  the  cases  which  hold  that  an  act 
done  or  a  contract  entered  into  by  one  in  his  own  behalf  cannot  form 
the  subject  of  a  ratification  by  a  third  person.  Watson  v.  Swann 
(1862)  11  C.  B.  N.  S.  771,  31  L.  J.  C.  P.  N.  S.  210,  2  Eng.  Rul. 
Cas.  346;  Seath  v.  Chilton  (1844)  12  Mees.  &  W.  632,  13  L.  J. 
Exch.  N.  S.  225;  Vere  v.  Ashby  (1829)  10  Barn.  &  C.  288,  8  L. 
J.  K.  B.  57;  Byas  v.  Miller  (1898)  3  Com.  Cas.  39;  O'Keefe  v. 
Walsh  [1903]  2  I.  B.  712;  Craig  v.  Matheson  (1900)  32  N.  S. 
452;  Puget  Sound  Lumber  Co.  v.  Krug  (1891)  89  Cal.  237,  26 
Pac.  902;  Qoetz  v.  Goldbaum  (1894)  —  Cal.  — ,  37  Pac.  646; 
McDonald  v.  McCoy  (1898)  121  Cal.  55,  53  Pac.  421 ;  Ilfeld  v.  Zisg- 
ler  (1907)  40  Colo.  401,  91  Pac.  825 ;  Shoninger  v.  Peabody  (1889) 
57  Conn.  42,  14  Am.  St.  Bep.  88,  17  Atl.  278;  Plumb  v.  Curtis 
(1895)  66  Conn.  154,  33  Atl.  998;  Balloch  v.  Hooper  (1887)'  6 
Mackey,  421;  Thompson  v.  Brown  (1904)  121  Ga.  814,  49  S.  E. 
740;  Linn  v.  Alameda  Min.  &  Mill.  Co.  (1909)  17  Idaho,  45,  104 
Pac.  668;  Metners  v.  Munson  (1876)  53  Ind.  138;  Wyckoff,  Sea- 
man &  Benedict  v.  Davis  (1905)  127  Iowa,  399,  103  N".  W.  349; 
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New  England  Dredging  Co.  v.  Rockport  Granite  Co.  (1889)  149 
Mass.  381,  21  N.  E.  947;  Ferris  v.  Snow  (1902)  130  Mich.  254, 
90  N.  W.  850;  Mitchell  v.  Minnesota  Fire  Asao.  (1892)  48  Minn. 
278,  51  N.  W.  608;  Herd  v.  Bank  of  Buffalo  (1896)  66  Mo.  App. 
643;  Webb  v.  Cole  (1846)  20  N.  H.  490;  Scklessinger  v.  Forest 
Products  Co.  (1910)  78  TX.  J.  L.  637,  30  L.R.A.(N.S.)  347,  76 
Atl.  1024;  Condit  v.  Baldwin  (1860)  21  N.  Y.  819,  78  Am.  Dec. 
137;  Hamlin  v.  Sears  (1880)  82  N.  Y.  327;  Fellows  v.  Oneida 
County  (1862)  36  Barb.  655;  Dumois  v.  Hill  (1896)  2  App.  Div. 
525,  37  N.  Y.  Supp.  1093  (affirmed  without  opinion  in  157  N.  Y. 
718,  53  N.  E.  1124) ;  L.  D.  Qarrett  Co.  v.  McComb  (1901)  58 
App.  Div.  419,  68  N.  Y.  Supp.  996;  Stanton  v.  Granger  (1908) 
125  App.  Div.  174,  109  N.  Y.  Supp.  134  (affirmed  without  opinion 
in  193  N.  Y.  656,  87  N.  E.  1127) ;  Ramsay  v.  Miller  (1909)  135 
App.  Div.  503,  120  N.  Y.  Supp.  523;  Thompson  v.  Craig  (1872) 

16  Abb.  Pr.  N.  3.  29;  Collins  v.  Suau  (1868)  7  Robt.  623;  Moore 
v.  Rogers  (1859)  51  H".  C.  (6  Jones,  L.)  297;  Rawlings  v.  Neal 
(1900)  126  N.  C.  271,  35  S.  E.  597;  Williams  v.  Stearns  (1898) 
59  Ohio  St.  28,  51  N.  E.  439;  Backkaus  v.  Buells  (1903)  43  Or. 
558,  72  Pac.  976,  73  Pac.  342;  Pittsburgh  &  S.  R.  Co.  v.  Gazzam 
(1858)  32  Pa.  340;  Minder  &  J.  Land  Co.  v.  Brustuen  (1910)  — 
S.  D.  — ,  124  N.  W.  723,  on  rehearing  127  N.  W.  546 ;  Virginia  Poca- 
hontas Coal  Co.  t.  Lambert  (1907)  107  Va.  368,  —  L.R.A.(N.S.) 
— ,  122  Am.  St.  Rep.  860,  58  S.  E.  561, 13  A.  &  E.  Ann.  Cas.  277; 
Shuman  v.  Steinsl  (1906)  129  Wis.  422,  7  L.R.A.(N.S.)  1048, 
116  Am.  St.  Rep.  961,  109  N.  W.  74,  9  A.  &  E.  Ann.  Cas.  1064; 
Johnson  v.  Johnson  (1887)  31  Fed.  700;  Re  Roanoke  Furnace  Co. 
(1909)  166  Fed.  944  (affirmed  on  another  ground  in  174  Fed.  584). 

And  it  makes  no  difference  that  the  alleged  agent  acting  with- 
out authority  in  his  own  name  may  have  intended  to  act  on  behalf 
of  an  undisclosed  principal.  See  Keighley  v.  Durant  [1901]  A. 
C.  240, 1  B.  R.  C.  351,  70  L.  J.  K.  B.  N.  S.  662,  84  L.  T.  N.  S.  777, 

17  Times  L.  R.  627,  and  note  appended  thereto  in  volume  1  of 
this  aeries. 

It  is,  however,  no  objection  that  the  intended  principal  was  un- 
known at  the  time  to  the  person  who  intended  to  be  the  agent. 
Such  is  the  doctrine  of  Foster  v.  Bates  (1843)  12  Mees.  &  W.  226, 
1  Dowl.  &  L.  400,  13  L.  J.  Esch.  N.  S.  88,  7  Jur.  1093,  2  Eng. 
Rul.  Cas.  129,  in  which  it  was  held  that  a  subsequently  appointed 
administrator  might  ratify  a  contract  made  by  an  agent  of  the 
sale  of  goods  for  the  benefit  of  his  decedent's  estate. 

The  classic  instance  usually  referred  to  in  connection  with  this 
subject  is  a  case  in  Year  Book  7  Henry  IV.  (folio)  34,  pi.  1,  the 
whole  report  of  which  is  as  follows :  An  inquest  was  charged  be- 
tween two  parties  on  a  writ  of  trespass  of  certain  cattle  taken 
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against  the  peace,  in  which  the  defendant  had  justified  as  bailiff  for 
services  arrear  to  his  lord;  but  the  plaintiff  said  that  he  was  not 
bailiff  of  his  lord  at  the  time  of  the  taking.  And  the  plaintiff  said 
in  evidence  that  the  defendant  took  the  beasts  claiming  heriot  for 
himself,  therefore  he  could  not  at  that  time  be  bailiff  to  another. 
And  after  their  charge,  Gascoigne  said  that  if  the  defendant  took 
them  claiming  property  by  way  of  heriot  in  himself,  although  the 
lord  afterward  agreed  to  that  taking  for  services  due  him,  still  he 
could  not  be  his  bailiff  for  that  time.  But  if  he  had  taken  without 
commandment  for  services  due  to  the  lord,  and  the  lord  afterward 
had  agreed  to  the  taking,  it  would  be  adjudged  as  bailiff,  although 
he  was  his  bailiff  in  no  place  before  this  taking. 

To  the  same  effect  is  an  anonymous  case  in  (1653)  Godb.  109, 
pi.  129. 

In  Heath  v.  Chilton  (1844)  12  Mees.  &  W.  632,  13  L.  J.  Excli. 
N.  S.  225,  it  wa8  held  that  an  executor  qualifying  subsequently  to 
an  act  of  his  coexecutors  could  not  join  with  them  in  an  action 
in  relation  thereto,  unless  it  should  be  found  by  the  jury  that  the 
two  contracted  on  account  of  themselves  and  the  other  executor,  or 
generally  on  account  of  the  estate  with  a  view  to  the  interference 
of  the  coexecutor  in  case  he  should  choose  to  take  a  part  in  the 
management  of  it. 

So,  one  joining  a  conspiracy  does  not  become  liable  for  all  ante- 
cedent damage  resulting  therefrom.  Per  Gibson,  J.,  in  O'Keefe  v. 
Walsh  [1903]  2  I.  R.  681. 

Where  one  contracted  in  his  own  name  to  sell  the  right,  title, 
and  interest  of  another  person  in  certain  property,  but,  if  such 
person  should  refuse  to  ratify  the  agreement  or  to  deliver  a  deed, 
then  to  restore  the  consideration  and  make  good  all  damages  re- 
sulting therefrom,  such  contract  cannot  be  made  the  contract  of 
the  third  person  by  ratification.  McDonald  v.  McCoy  (1898)  121 
Cal.  55,  53  Pac.  431. 

A  sale  made  by  mortgagors  of  personalty  in  their  own  right  as 
owners,  and  not  as  agents  of  the  mortgagee,  ie  not  susceptible  of 
ratification  by  the  mortgagee.  Ilfeld  v.  Ziegler  (1907)  40  Colo. 
401,  91  Pac.  825. 

Nor  can  there  be  a  ratification  of  the  act  of  an  agent  in  trans- 
ferring property  belonging  to  his  principal  in  payment  of  his  own 
debt.  Shoninger  v.  Peabody  (1889)  57  Conn.  42,  14  Am.  St.  Eep. 
88,  17  All.  278. 

Where  an  agent  pledges  his  principal's  property  as  security  for 
his  own  debt,  the  doctrine  of  ratification  has  no  application,  for 
there  is  nothing  to  ratify.  Wyckoff,  Seaman  &  Benedict  v.  Davie 
(1905)  127  Iowa,  399,  103  N.  W.  349. 

In  L.  D,  Garrett  Co.  v.  McComb  (1901)  58  App.  Div.  419,  68 


a  By  Google 


ANNOTATION.  266 

K.  T.  Sapp.  996,  it  was  held  that  a  stockholder  accepting  an  offer 
for  his  stock  obtained  by  an  executive  committee  of  the  directors 
of  the  corporation,  who  desired  to  dispose  of  its  business  by  effect- 
ing a  sale  of  the  company,  could  not  be  held  responsible  for  false  and 
fraudulent  representations  made  by  such  committee  to  induce  the 
purchase  of  the  stock  of  the  corporation,  in  the  absence  of  proof  to 
show  any  relation  of  principal  and  agent  between  them. 

In  Virginia  Pocahontas  Coal  Co.  v.  Lambert  (1907)  107  Va.  368, 
—  L.R.A.(KS.)  — ,  122  Am.  St  Sep.  860,  58  S.  E.  561,  13  A. 
&  E.  Ann.  Cas.  277,  it  was  held  that  a  purchase  made  in  the  al- 
leged agenf s  own  name,  for  his  own  benefit,  and  with  Mb  own 
money,  could  not  be  ratified  by  the  one  for  whom  he  had  pretended 
to  act  in  negotiating  therefor.  But  see  in  this  connection  Robinson 
T.  Lincoln  8av.  Bank  (1887)  85  Tenn.  363,  3  S.  W.  656,  in  which 
it  was  held  that  the  owner  of  land  might  adopt  the  act  of  an  agent 
in  procuring  a  purchaser  at  a  judicial  sale  to  execute  a  deed  there' 
of  as  a  pledge  for  a  loan  to  redeem  the  property  where  the  other 
party  had  notice  of  the  actual  state  of  affairs,  though  the  agent  con- 
tracted in  his  own  name  and  without  express  authority. 

E.  S.  O. 
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IN  RE  LACEY. 
HOWARD  v.  LIGHTFOOT. 

[1M7]  1  Ch.  330. 
Also  Reported  in  76  L.  J.  Ch.  N.  S.  316,  HLT.K.  S.  300. 

Adminintmtion  —  Specialty  debt  —  Mortgagor  —  Covenant  —  Beat  a* 
sets  —  Sped/to  devisees  —  Payment  of  interest  by  one  devisee  — 
Testator's  general  estate  —  Acknowledgment  —  ileal  property  limi- 
tation act,  1874  (81  A  BS  Ttct.  chap.  SI),  g  8. 

Payment  of  interest  by  the  specific  devisee  of  part  of  a  testator's  real 
estate,  which  was  subject  to  a  mortgage  created  by  the  testator,  is 
sufficient  to  keep  tbe  mortgagee's  right  of  action  alive  against  the  specific 
devisees  of  other  parts  of  the  real  estate  which  was  not  subject  to  the 
mortgage,  and  thus  entitle  the  mortgagee  to  an  order  for  administration 
of  the  whole  of  the  testator's  real  estate. 

The  principles  laid  down  in  Roddam  v.  Morley  (1857)  1  De  G.  4  J.  1, 
26  L.  J.  Ch.  N.  8.  438,  3  Jur.  N.  8.  449,  5  Week.  Rep.  510,  16  Eng.  Rul. 
Cas.  273,  applied. 

Bradthato  v.  Widdringlon  [1902]  2  Ch.  430,  71  L.  J.  Oh.  N.  S.  627, 
SO  Week.  Rep.  601,  8fl  L.  T.  N.  S.  726,  discussed. 

(January  30,  February  4,  5,  1007.) 
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The  question  raised  by  this  appeal  was  whether  payment  of 
interest  by  the  specific  devisee  of  one  part  of  a  testator's  real 
estate,  which  was  subject  to  a  mortgage,  would  prevent  the  statute 
from  running  in  favor  of  the  specific  devisee  of  another  part  of 
the  testator's  real  estate,  which  was  not  subject  to  this  mortgage, 
so  as  to  entitle  the  mortgagee  to  enforce  his  claim  for  any  de- 
ficiency in  his  original  security  against  the  latter  estate.  The 
facts,  so  far  as  material  for  the  purposes  of  this  report,  were 
as  follows:  The  testator,  who  died  in  1871,  devised  certain  free- 
hold hereditaments  at  Benington,  in  the  county  of  Lincoln,  to 
bis  executors  and  trustees  upon  trusts  for  the  benefit  of  his  wife 
during  her  life,  and  after  her  death  upon  trust  to  sell  the  same 
and  divide  the  proceeds  among  his  four  daughters  equally :  he  also 
devised  certain  freehold  hereditaments  at  Leverton  subject  to  and 
charged  with  a  mortgage  debt  of  17501.,  created  by  him  in  1838, 
unto  and  to  the  use  of  his  son,  Thomas  K.  Lacey,  his  heirs  and 
assigns.  The  mortgage  of  1838  contained  a  covenant  in  the  usual 
form  by  the  mortgagor  for  payment  of  principal  and  interest. 

The  executors  duly  proved  the  will  and  fully  administered  the 
personal  estate  within  a  very  few  months  of  the  testator's  decease. 

In  February,  1904,  the  widow  died,  and  thereupon  the  de- 
fendant [331]  Lightfoot,  the  surviving  executor  and  trustee,  sold 
the  real  estate  at  Benington,  the  proceeds  amounting  to  8651. 

Down  to  April  1904,  the  son,  Thomas  R-  Lacey,  duly  paid  the 
interest  upon  the  mortgage  of  the  real  estate  at  Leverton,  but  on 
April  19, 1905,  the  plaintiffs,  in  whom  the  mortgage  of  1838  had 
become  vested,  being  unable  to  obtain  payment  of  their  debt,  and 
the  security  proving  insufficient,  obtained  judgment  quando  acci- 
derwt  in  the  King's  Bench  Division  under  Order  xiv.,  r.  1, 
against  Lightfoot,  upon  the  testator's  covenant  for  payment  of 
principal  and  interest,  for  1S19Z.,  for  principal  and  interest,  and 
91.  for  costs.  The  defendant  Lightfoot  in  his  affidavit  admitted 
the  debt,  but  pleaded  plene  administravit  as  to  the  personal  estate, 
and  claimed  to  hold  the  proceeds  of  the  real  estate  at  Benington 
as  devisee-trustee.  This  judgment,  however,  was  not  relied  on, 
and  was  not  considered  material  in  the  view  of  the  Court  of 
Appeal. 

On  August  7,  1905,  the  plaintiffs,  suing  on  behalf  of  them- 
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selves  snd  all  oilier  the  creditors  of  the  testator,  obtained  against 
the  defendant  Lightfoot  the  usual  judgment  for  the  administra- 
tion of  the  testator's  real  and  personal  estate,  and  the  said  Bum 
of  865Z.  was  paid  into  court.  The  plaintiffs  were  the  only  cred- 
itors. 

On  July  16,  1906,  three  of  the  four  daughters  of  the  testator, 
who  were  interested  in  the  proceeds  of  Bale  of  the  real  estate  at 
Benington,  took  out  a  summons  in  the  administration  action 
asking  for  a  declaration  that,  notwithstanding  the  judgment  in 
the  King's  Bench  Division  of  April  19,  1905,  and  the  order  for 
administration  of  August  7,  1905,  the  plaintiffs  were  barred  by 
the  statute  of  limitations  from  recovering  any  part  of  the  pro- 
ceeds of  sale  of  the  real  estate  at  Benington,  and  for  payment 
out  to  the  applicants  of  the  money  in  court. 

Kekewich,  J.,  held,  first,  that  the  applicants,  being  in  the 
position  of  eestuis  que  trust  of  specifically  devised  real  estate, 
were  within  the  decision  of  Turner  L.J.,  in  Briggs  v.  Wilson 
(1854)  5  De  G.  M.  &  G.  12,  21,  2  Eq.  Rep.  153,  and  were  en- 
titled to  plead  the  statute  of  limitations  against  the  plaintiffs  in 
the  action;  and,  secondly,  following  Dickenson  v.  Teaadale. 
(1862)  1  De  G.  J.  &  S.  52,  32  L.  J.  Ch.  N.  S.  37,  9  Jur.  N.  S. 
237,  7  L.  T.  N.  S.  655,  Coope  v.  Cresswell  (1866)  L.  R.  2  Ch. 
112,  36  L.  J.  Ch.  N.  S.  114, 15  L.  T.  N.  S.  427,  15  Week.  Rep. 
242,  and  his  own  decision  in  In  re  England  [1895]  2  Ch.  100, 
that  payment  of  interest  by  the  mortgagee  of  [332]  the  real  estate 
at  Leverton  had  not  kept  the  debt  alive  against  the  whole  of  the 
real  estate,  and  that  the  applicants  were  accordingly  entitled  to 
the  moneys  in  court. 

The  plaintiffs  appealed. 

Ingpen,  K.C.,  and  S.  R.  Earle,  for  the  appellants,  first  took 
the  objection  that  the  applicants  could  not  plead  the  statute  of 
limitations  after  a  full  administration  decree  in  an  action  in 
which  the  real  estate  was  represented  by  the  devisee  in  trust,  and 
referred  to  Mitford  on  Pleadings,  p.  202,  and  the  chancery  pro- 
cedure act  1852  (15  &  16  Vict.  chap.  86),  §  42,  r.  9,  as  showing 
that  Briggs  v.  Wilson  (1853)  5  De  G.  M.  &  G.  12,  2  Eq.  Rep. 
153  was  wrongly  decided;  but  on  the  court  intimating  that  in 
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their  opinion  Kekewich,  J.,  could  not  have  intended  to  nave 
precluded  the  applicants  from  raising  this  point,  and  that,  if 
necessary,  leave  to  appeal  against  the  administration  decree  could 
be  given,  this  preliminary  objection  was  not  further  insisted  on. 
Payment  of  interest  on  the  mortgage  of  the  Leverton  estate, 
part  of  the  testator's  real  estate,  kept  alive  tbe  mortgagee's  right 
of  action  generally,  and  as  against  the  rest  of  the  testators'  estate. 
(Under  3  &  4  Will  IV.  chap.  104,  all  the  real  estate  of  the 
testator  is  assets  for  the  payment  of  this  debt,  and  payment  of 
interest  in  respect  of  part  keeps  alive  tbe  mortgagee's  right 
against  the  whole ;  part  payment  by  any  one  of  the  devisees  keeps 
the  right  of  action  alive  against  all.  Lord  Cranworth  in  Boddam 
v.  Morley  (1856)  1  De  G.  &  J.  1,  26  L.  J.  Ch.  N.  S.  438,  3 
Jur.  N.  S.  449,  5  Week.  Hep.  510,  16  Eng.  EuL  Cas.  273  adopt- 
ed this  principle,  and  applied  it  to  the  suit  for  administration. 
These  principles  apply  to  the  present  case.  The  principles  laid 
down  in  Boddam  v.  Morley  have  been  recognized  and  applied  in 
In  re  HoUingshead  (1888)  37  Ch.  D.  651,  57  L.  J.  Ch.  N.  S. 
400,  58  L.  T.  N.  S.  758,  36  Week.  Rep.  660 ;  Dibb  v.  Walker 
[1893]  2  Ch.  429,  62  L.  J.  Ch.  N.  S.  536,  3  Reports,  474,  68 
L.  T.  N.  S.  610,  41  Week.  Rep.  427 ;  Pears  v.  Laing  (1871)  L. 
R.  12  Eq.  41,  40  L.  J.  Ch.  N.  S.  225,  24  L.  T.  N.  S.  19,  19 
Week.  Rep.  653;  In  re  Gale  (1883)  22  Ch.  D.  820,  53  L.  J.  Ch. 
N.  S.  694,  48  L.  T.  N.  S.  101,  31  Week.  Rep.  538 ;  In  re  Chant 
[1905]  2  Ch.  225,  74  L.  J.  Ch.  N.  S.  542,  53  Week.  Rep.  526, 
93  L.  T.  N.  S.  265  and  Leahy  v.  De  Moleyns  [1896]  1 1.  R.  206 ; 
notwithstanding  the  observations  made  upon  it  in  Coope  v.  Crest- 
u-ell  (1866)  L.  R.  2  Ch.  112,  36  L.  J.  Ch.  N.  S.  114,  15  L,  T. 
N.  S.  427,  15  Week.  Rep.  242.  The  criticisms  by  Lord  West 
bnry  of  Boddam  v.  Morley,  in  Dickenson  v.  Teasdale  (1862)  1 
De  G.  J.  &  S.  52,  32  L.  J.  Ch.  N.  S.  37,  9  Jur.  N.  S.  237,  7 
L.  T.  N.  S.  655,  are  only  dicta;  and  Coope  v.  Cresswell,  so  far 
[333]  as  it  is  inconsistent  with  Boddam  v.  Morley,  supra,  should 
now  be  disregarded,  as,  too,  should  In  re  England  [1895]  2  Ch. 
100.  According  to  the  principles  of  Boddam  v.  Morley,  the  pro- 
ceeds of  sale  of  the  Benington  estate  are  assets  available  for  tbe 
payment  of  creditors,  including  the  mortgagee ;  and  the  payment 
of  interest  is  a  payment  for  the  benefit,  amongst  others,  of  the 
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uncharged  portions  of  the  real  estate;  the  payment  of  interest, 
therefore,  binds  all  those  interested  in  the  payment,  that  is,  the 
devisees  of  the  Benington  state,  who  cannot  be  treated  as  stran- 
gers to  the  mortgage  transaction,  and  thus  the  statute  is  pre- 
vented from  running  in  their  favor. 

The  real  property  limitation  act  1874,  §  8,  is  the  statute  that 
governs  the  present  case,  and  in  that  there  is  a  distinction  made 
between  an  acknowledgment  and  a  payment  made  by  a  party 
liable.  The  person  liable  here  was  the  mortgagor;  this  is  no 
question  of  agency ;  as  between  himself  and  the  testator's  estate, 
Thomas  R.  Lacey,  the  mortgagor,  was  hound  to  keep  down  the 
interest  on  the  mortgage  debt ;  the  payment  of  interest  has  been 
made  "by  a  person  bound  to  pay  it,"  that  is,  "by  the  person  by 
whom  the  same  shall  be  payable,"  within  the  meaning  of  §  8: 
Bndahaw  v.  Widdrington  [1902]  2  Ch.  430,  71  L.  J.  Ch.  N,  S. 
627,  50  Week.  Rep.  561,  86  L.  T.  N.  S.  726.  Payment  by  one 
party  liable  is  enough  to  bind  all  the  other  persons  liable  or 
interested.  The  statute,  therefore,  has  not  run  in  favor  of  the 
daughters,  and  the  plaintiffs  are  entitled  to  make  up  any  de- 
ficiency on  their  original  security  out  of  any  other  part  of  the 
real  assets,  and  to  have  administration  of  the  whole  of  the  testa- 
tor's real  estate  for  that  purpose. 

P.  O.  Lawrence,  K.C.  and  P.  Wheeler,  for  the  respond- 
ents, the  daughters.  Since  Sutton  v.  Sutton  (1882)  22  Ch.  D. 
511,  52  1.  J.  Ch.  N.  S.  334,  48  L.  T.  N.  S.  46,  31  Week.  Rep. 
370,  16  Eng.  Rnl.  Cas.  298,  it  is  clear  that  the  statute  applicable 
to  this  case  is  the  real  property  limitation  act  1874,  though  the 
eases  decided  under  the  earlier  acts  are  still  a  guide  as  to  the 
principles  to  be  applied.  Dickenson  v.  TeatddU  (1862)  1  Be  G. 
J.  &  S.  52,  32  L.  J.  Ch.  N.  S.  37,  9  Jur.  N.  S.  237,  7  L.  T.  N.  S. 
655  and  Coope  v.  Cresswell  (1866)  L.  R.  2  Ch.  112,  36  L.  J. 
Ch  N.  S.  114, 15  L.  T.  N.  S.  427,  15  Week.  Rep.  242  are  exact- 
ly in  point  and  are  binding  upon  this  court  If  two  estates  are 
devised  to  different  persons,  one  estate  being  encumbered  and 
one  not,  payment  of  interest  on  the  encumbered  estate  will  not 
keep  alive  any  rights  against  the  [334]  other.  Soddam  v.  Morhy 
(1856)  1  De  G.  &  J.  1,  26  L.  J".  Ch.  N.  S.  438,  3  Jur.  N.  S. 
449,  5  Week.  Rep.  510, 16  Eng.  Rul.  Cas.  273  has  no  application 
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to  the  case  where  the  party  making  the  payment  is  not  the  agent 
of  the  devisee  of  the  unencumbered  estate.  Assuming  that  under 
the  debts  recovery  act  1830  (11  Geo.  IV.  &  1  Will.  IV.  chap.  47), 
§  3,  the  devise  of  the  Benington  property  would  have  no  effect  as 
against  die  mortgagee,  then  the  entry  of  the  devisees  as  against 
the  mortgagee  creditor  was  wrongful,  and  they  could  and  did 
acquire  a  tide  by  adverse  possession.  Though  the  Benington 
estate  might  have  been  made  assets  within  twelve  years,  it  cannot 
be  made  assets  now.  It  ceases  to  be  assets  from  the  fact  that  the 
devisees  have  neither  paid  nor  given  any  acknowledgment  within 
twelve  years.  Boddam  v.  Morley,  supra,  is  not  binding  on  this 
court,  certainly  not,  so  far  as  it  is  inconsistent  with  Coope  v. 
CressweU  (1866)  L.  R,  2  Ch.  112,  36  L.  J.  Ch.  N.  S.  114,  15 
L.  T.  N.  S.  427,  15  Week.  Kep.  242  and  Dickenson  v.  Teasdale 
(1862)  1  De  G.  J.  &  S.  52,  32  L.  J.  Ch.  N.  S.  37,  9  Jur.  N.  S. 
237,  7  L.  T.  N.  S.  655;  Wheeldon  v.  Burrows  (1879)  12  Ch.  D. 
31,  54,  48  L.  J.  Ch.  N.  S.  853,  41  L.  T.  K  S.  327,  28  Week. 
Rep.  196 ;  and  where  there  are  conflicting  decisions  of  two  Lord 
Chancellors  the  subsequent  decision  is  entitled  to  the  greater 
weight  Heniy  v.  Wrey  (1882)  21  Ch.  D.  332,  346,  47  L.  T. 
N.  S.  231,  30  Week.  Bep.  850.  [Ex  parte  Vicar  of  St.  Mary, 
Wigton  (1881)  18  Ch.  D.  646,  648,  45  L.  T.  N.  S.  134,  29 
Week.  Rep.  883,  and  Qard  v.  Commissioners  of  Sewers  of  City  of 
London  (1885)  28  Ch.  D.  486,  509,  54  L.  J.  Ch.  N.  S.  698,  52 
L.  T.  N.  S.  827  were  also  subsequently  referred  to  on  the  ques- 
tion of  the  binding  effect  of  a  decision  of  a  Lord  Chancellor.} 
Again,  Boddam  v.  Morley,  supra,  was  decided  on  a  different  sec- 
tion of  a  different  statute.  Payment  by  one  of  several  devisees 
is  not  sufficient ;  to  have  any  such  effect  as  is  here  alleged,  the 
position  or  interest  of  the  person  making  the  payment  must  be 
such  that  he  may  fairly  be  held  to  represent  the  other  persons  in- 
terested in  the  land  (Astbury  v.  Astbury)  [1898]  2  Ch.  Ill,  117, 
67  L.  J.  Ch.  N.  S.  471,  78  L.  T.  N.  S.  494,  46  Week.  Rep.  536; 
the  admission  or  acknowledgment  by  one  of  two  executors  is  a 
stronger  case  as  between  personal  estate  and  real  estate,  than  an 
acknowledgment  or  payment  by  one  devisee  is  as  against  another 
devisee.  Astbury  v.  Astbury  therefore  shows  that  payment  of 
interest  by  one  executor  would  not  have  kept  alive  the  debt  as 
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against  these  devisees,  who  had  no  interest  in  the  mortgaged 
property.  In  re  Frisby  (1889)  43  Ch.  D.  106,  59  L.  J.  Ch. 
N.  S.  94,  61  L.  T.  N.  S.  632,  38  Week.  Eep.  65,  seenm  to  show 
that  the  mercantile  law  amendment  act  1856,  §  14,  gives  no 
assistance  in  this  case. 

[33S]  The  acknowledgment  or  payment  of  interest  only  keeps 
the  debt  alive,  qua  that  property  of  which  the  devisee  is  in  pos- 
session as  against  the  person  making  the  payment,  which  he  is 
liable  to  pay.  [In  re  Lord  Clifden  [1900]  1  Ch.  774,  69  L  J. 
Ch.  N.  S.  478,  48  Week.  Rep.  428,  82  L.  T.  N.  S.  558,  was  re- 
ferred to,] 

In  Coope  v.  Cresswell,  supra,  the  person  who  paid  was,  as 
between  the  two  estates,  the  person  who  was  liable  to  pay; 
the  facts,  therefore,  of  that  case,  are  very  like  the  present. 
In  that  case  and  in  Dickenson  v.  Teasdale,  supra,  the  question 
turned  on  §  5  of  3  &  4  Will.  4,  chap.  42,  the  wording  of  which 
is  stronger  that  the  wording  of  §  40  of  3  &  4  Will  IV.  chap.  27. 
The  effect  of  §  40  was  considered  in  Toft  v.  Stephenson  (1851) 
1  De  G.  M.  &  G.  28,  21  L.  J.  Ch.  N.  S.  129,  15  Jur.  1187. 

[Farwell,  L.  J. :  Kindersley,  V.C.,  points  out  the  distinction 
between  the  two  statutes  in  Moodie  v.  Bannister  (1859)  4  Drew. 
432,  28  L.  J.  Ch.  K  S.  881,  5  Jur.  N.  S.  402,  7  Week.  Eep. 
278. 

Vaughan  Williams,  L.  J.,  referred  to  Darby  and  Bosanquet 
on  statutes  of  limitations,  2d  ed.  p.  159,  to  show  that  Boddam  v. 
Morley  (1856)  1  De  G.  &  J.  1,  26  L.  J.  Ch.  N.  S.  438,  3  Jur. 
N.  S.  449,  5  Week.  Rep.  510,  16  Eng.  Rul.  Cas.  273,  had  been 
followed  in  preference  to  Coope  v.  Cresswell  (1866)  L.  R.  2 
Ch.  112,  36  1.  J.  Ch.  N.  S.  114,  15  L.  T.  N.  S.  427,  15  Week. 
Rep.  242.] 

An  acknowledgment  by  a  mortgagee  does  not  prejudice  a 
puisne  mortgagee.  Bolding  v.  Lane  (1863)  1  De  G.  J.  &  S.  122, 
32  L.  J.  Ch.  N.  S.  219,  9  Jur.  K.  S.  506,  11  Week.  Rep.  386. 
The  mortgagor  in  this  case  cannot  be  treated  as  in  any  senBe  the 
agent  of  the  devisees.  Newbould  v.  Smith  (1886)  33  Ch.  D. 
127. 

[Magdalen  Hospital  v.  KnoHs  (1879)  4  App.  Cas.  324,  48  L. 
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J.  Oh.  N.  S.  579,  40  L.  T.  N.  S.  466,  27  Week.  Rep.  602,  15 
Eng.  Bui.  Cas.  417,  waa  also  referred  to.] 

A.  J.  Chitty,  for  the  defendant  Lightfoot,  took  no  part  in  the 
argument. 

Vaughan  Williams,  L.J.,  after  stating  the  facts,  observing 
thet  in  his  opinion  nothing  turned  upon  the  judgment  recovered 
in  King's  Bench  Division,  and,  having  commented  on  the  hard- 
ship of  the  case  on  the  devisees  of  the  Benington  estate,  con- 
tinued :  Roddam  v.  Motley  (1856)  lDeG.&  J.  1,  26  1.  J.  Ch. 
N.  S.  438,  3  Jur.  N.  S.  449,  5  Week.  Rep.  510,  16  Eng.  Rnl. 
Cos.  273,  was  a  decision  of  Lord  Cranworth,  who  had  asked  for 
and  obtained  the  assistance  of  two  common-law  judges,  whose 
opinion  is  set  out  in  the  report.  That  was  a  case  in  which  it  was 
decided  that  when  a  part  payment  or  payment  of  interest  has 
been  made  which  has  the  [336]  effect  of  preserving  any  right 
of  action,  that  right  will  be  saved  not  only  against  the  party  mak- 
ing the  payment,  but  also  against  all  other  parties  liable  on  the 
specialty,  and  that  payment  by  one  of  the  parties  liable,  as  for 
instance  the  tenant  for  life  in  Roddam  v.  Morley,  supra,  kept 
alive  the  right  of  action  in  its  integrity.  Lord  Cranworth  seems 
to  me  to  have  decided  the  case  upon  principles  which  plainly 
govern  the  present  case.  In  Roddam  v.  Morley,  it  was  held  that 
payment  of  interest  by  a  devisee  for  life  on  a  specialty  debt  of 
his  testator's,  in  which  the  heirs  were  bound,  was  an  acknowledg- 
ment made  by  the  party  liable  by  virtue  of  the  specialty,  within 
the  meaning  of  §  5  of  3  &  4  Will.  IV.  chap.  42,  and  served  to  keep 
the  right  of  action  alive  in  its  integrity  against  all  parties  in- 
terested in  remainder.  The  case  on  its  facts  was  different  from 
the  present,  which  is  not  one  of  tenant  for  life  and  a  person 
entitled  in  remainder.  We  have  to  deal  with  devisees,  and  in 
the  present  case  the  payments  which  had  been  made  were  pay- 
ments by  the  devisee  of  a  mortgaged  property,  and  the  persons 
against  whom  the  right  of  action  is  said  to  have  been  kept  alive  by 
these  payments  are  not,  as  devisees,  interested  in  the  mortgaged 
property.  The  way  that  they  come  into  the  matter  is  this :  Under 
the  debts  recovery  act  1830  (11  Geo.  IV.  &  1  Will.  IV.  chap.  47), 
the  property  which  the  testator  has  affected  to  devise  is  made  as- 
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sets  of  the  testator,  liable  for  the  payment  of  his  debts,  and  there 
fore  the  facte  are  different.  But  still,  in  my  judgment,  the  prin- 
ciples upon  which  Roddom  v.  Morley  was  decided  govern  this 
case.  It  is  said  that  it  would  be  very  hard,  and  I  think  it  is 
suggested  that  it  could  not  have  been  the  intention  of  the  Legisla- 
ture, that  a  payment  by  the  devisee  of  one  estate  should  be  held 
to  keep  the  debt  alive  as  against  the  devisee  of  another  estate, 
which  is  not  the  estate  mortgaged  or  charged,  so  as  to  prevent  the 
statute  of  limitations  running  in  favor  of  the  devisee  of  that 
part  of  the  estate  which  was  not  subject  to  the  charge  or  mort- 
gage; but  it  seems  to  me  that  the  principles  upon  which  Lord 
Cranworth  decided  that  case  do  govern  this  case,  just  as  much 
as  the  case  of  Roddam  v.  Morley  itself.  It  is  not  suggested  in 
the  present  case  that  the  devisee  of  the  mortgaged  estate  is,  under 
the  [337]  circumstances,  to  be  regarded  as  an  agent  for  the  dev- 
isees of  the  real  estate  not  subject  to  the  mortgage ;  but  what  is 
said  is,  and  it  is  common  ground,  that  the  Benington  estate, 
which  was  not  the  subject  of  the  mortgage,  is  assets  available  for- 
the  payment  of  creditors,  including  the  mortgage  creditor;  and 
it  is  said  that,  according  to  the  principles  set  forth  by  the  judg- 
ment of  Lord  Cranworth,  one  must  not  regard  the  devisees  of 
the  uncharged  realty  of  the  testator  as  strangers  to  this  mortgage 
transaction,  because  under  the  statute,  as  against  a  testator's 
estate,  it  is  quite  plain  that  the  uncharged  estate  devised  is  liable 
as  assets  of  the  testator  for  the  payment  of  so  much  of  the  mort- 
gage debt  as  is  unsatisfied.  Under  those  circumstances,  the  pay- 
ment, whether  of  interest  or  of  principal,  would  be  a  payment 
for  the  benefit,  amongst  others,  of  the  devisees  of  the  unmort- 
gaged estate.  Against  this,  it  is  said  that  one  ought  only  to 
treat  a  payment  as  preventing  the  statute  from  running,  if  it  is 
made  by  a  person  who  is  really  liable,  in  the  sense  of  being  liable 
to  be  sued,  or  that  we  ought  only  to  make  the  payment  prevent 
the  statute  running  as  against  the  person  who  makes  the  payment. 
At  all  events,  it  is  said  that  Roddam  v.  Morley  has  no  application 
to  a  case  where  you  cannot  properly  treat  the  party  making  the 
payment  as  the  agent — either  by  appointment  or  by  force  of  cir- 
cumstances^— of  the  devisee  of  the  uncharged  estate.  I  do  not 
agree.  I  think  that  in  principle  the  decision  in  Roddam  v.  Mor- 
B.  R.  Cms.  Vol.  11—18. 
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ley  involves  this, — that  a  payment  made  by  a  person  who  is  not 
a  stranger  to  the  transaction  in  interest  hinds  those  who  are  in- 
terested in  the  payment, — binds  them  to  the  extent  of  preventing 
the  statute  running. 

Under  these  circumstances,  it  seems  to  me  that  I  have  to  ask 
myself  the  question:  What  is  the  interest  that  the  devisees  of 
the  uncharged  estate  have  in  this  matter  (  It  is  quite  plain  that 
the  payments  which  were  made  by  the  devisee  of  the  charged 
estate  are  payments  of  which  the  devisees  of  the  uncharged  estate 
might  have  the  benefit,  because  pro  tanto  it  might  relieve  the 
uncharged  estate  in  their  hands  of  a  burden.  It  was  sought  to 
Bay  that  that  principle  could  only  apply  in  cases  where  the  per- 
son who  got  the  benefit  of  the  payments,  by  being  pro  tanto 
[338]  relieved  of  an  obligation  on  his  property,  was  a  person 
who  had  a  property  interest  in  the  mortgaged  estate.  I  think 
it  is  impossible  to  come  to  that  conclusion,  if  one  gives  due  effect 
to  the  principles  laid  down  by  Lord  Cranworth  in  Roddam  v. 
Morley  (1856)  1  De  G.  &  J".  1,  26  L.  J".  Ch.  K,  S.  438,  8  Jur. 
N.  S.  449,  5  Week.  Rep.  510, 16  Eng.  RuL  Cas.  273. 

Kekewich,  J.,  on  this  part  of  the  argument,  came  to  the  same 
conclusion  that  I  have  now  come  to,  but  he  rather  took  the  view 
that,  although  that  might  have  been  the  proper  conclusion  from 
the  judgment  in  Roddam  v.  Morley  (1856)  1  De  G.  &  J.  1,  2ft 
L.  J.  Ch.  N.  S.  438,  3  Jur.  N.  S.  449,  5  Week.  Rep.  510,  16 
Eng.  Rul.  Cas.  273,  standing  alone,  the  effect  of  the  two  de- 
cisions, in  Dickenson  v.  Teasdaie  (1862)  1  De  G.  J.  &  S.  52,  32 
L.  J.  Ch.  N.  S.  37,  9  Jur.  N.  S.  237,  7  L.  T.  N.  S.  655,  and 
Coope  v.  Cremuell  (1866)  L.  R.  2  Ch.  112,  36  L.  J.  Ch.  N. 
S.  114,  15  L.  T.  N.  S.  427,  15  Week.  Rep.  242,  was  to  limit 
the  natural  effect  of  Roddam  v.  Morley,  and  make  it  nec- 
essary for  us  to  regard  it  as  limited  by  those  judgments. 
I  think  there  is  some  ground  for  those  observations,  but 
with  regard  to  Dickenson  v.  Teasdaie  (1862)  1  De  G.  J. 
&  S.  52,  32  L.  J.  Ch.  N.  S.  37,  9  Jur.  N.  S.  237,  7  L.  T.  N. 
S.  655,  itself,  I  wish  to  say  that  Lord  Westbury,  although 
he  expresses  his  dissent  from  the  reasoning, — I  suppose  he  meant 
from  the  principles  involved  in  Roddam  v.  Morley, — gives  no 
reasons  for  that  dissent.    He  does  not  back  up  his  criticism  by 
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argument,  and  It  does  not  seem  to  me  that  the  case  which  was 
before  him  necessarily  involved  his  bo  doing.  I  think,  therefore, 
with  regard  to  Dickenson  v.  Teasdale  (1862)  1  De  G.  J.  &  S. 
52,  32  L.  J.  Ch.  N.  S.  37,  9  Jur.  N.  S.  237,  7  L.  T.  N.  S.  655, 
that  we  are  entitled  to  treat  it  as  an  obiter  dictum. 

Then  I  pass  on  to  the  case  of  Coope  v.  CressweU  (1866)  L. 
R.  2  Ch.  112,  36  L.  J.  Ch.  N.  S.  114,  15  L.  T.  N.  S.  427,  15 
Week.  Rep.  242,  and  I  am  entitled  to  say  this  of  it  that  Lord 
Chelmsford  himself  did  not  consider  the  case  of  Boddam  v.  Mor- 
ley as  overruled  by  his  decision  in  Coope  v.  CressweU  (1866) 
L.  R.  2  Ch.  112,  36  L.  J.  Ch.  N.  S.  114,  15  L.  T.  N.  S.  427, 15 
Week.  Rep.  242.  On  the  contrary,  he  went  out  of  his  way  to 
distinguish  it,  rather  than  to  say  anything  which  could  be  treated 
as  overruling  it.  Since  then  one  has  had  a  series  of  decisions, 
beginning  with  that  of  Bacon,  V.C.,  in  Pears  v.  Laing  (1871) 
L.  R.  12  Eq.  41,  40  L.  J.  Ch.  N.  S.  225,  24  L.  T.  N.  S.  19,  19 
Week.  Rep.  653,  followed  by  a  second  decision  by  the  same  Vice 
Chancellor  in  In  re  Gale  (1883)  22  Ch.  D.  820,  53  L.  J.  Ch. 
N.  S.  694,  48  L.  T.  N.  S.  101,  31  Week.  Rep.  538;  we  have  the 
decisions  of  Chitty,  J.,  in  In  re  Hollingshead  (1888)  37  Ch.  D. 
651,  57  L.  J.  Ch.  K  S.  400,  58  L.  T.  N.  S.  758,  36  Week.  Rep. 
660  and  Dibb  v.  Walker  [1893]  3  Ch.  429,  62  L.  J.  Ch.  N.  S. 
536,  3  Reports,  474,  68  L.  T.  N.  S.  610,  41  Week.  Rep.  427 ; 
the  more  recent  decision  of  Buckley,  J.,  as  he  then  was,  in  Brad- 
thaw  v.  Widdrington  [1902]  2  Ch.  430,  71  L.  J.  Ch.  N.  S.  627, 
50  Week.  Rep.  561,  86  L.  T.  N.  8.  726,  and  the  decision  of 
Warrington,  J.,  in  In  re  [339]  Chant  [1905]  2  Ch.  225,  74  L. 
J.  Ch.  N.  S.  542,  53  Week.  Rep.  526,  93  L.  T.  N.  S.  265,  which, 
although  it  was  a  decision  upon  a  simple  contract  debt,  really 
raised  the  same  question  in  principle  as  that  raised  in  Roddam  v. 
Morley,  supra,  and  in  the  two  cases  which  are  said  to  have  quali- 
fied it. 

Under  these  circumstances,  the  question  is  whether  we  are 
entitled  or  bound  to  accept  the  principle  of  the  decision  in 
Boddam  v.  Morley  as  binding,  or  whether  we  are  entitled  or 
bound  to  treat  the  decision  in  Dickenson  v.  Teasdale  and  Coope 
v.  CressweU,  supra,  as  having  overruled  or  qualified  that  de- 
cision.    In  my  judgment  we  are  neither  entitled  nor  bound  so 
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to  pass  over  the  decision  in  Roddam  v.  Morley.  No  one  can  read 
the  subsequent  decisions  to  which  I  have  already  alluded  without 
seeing  that  the  judges  in  the  later  cases,  in  so  far  as  the;  had 
to  determine  which  was  the  binding  decision  at  the  moment, 
treated  Roddam  v.  Morley  as  being  binding,  rather  than  either 
Dickenson  v.  Teasdale  or  Coope  v.  Cresswell.  I  have  already 
called  attention  to  a  passage  in  Darby  and  Bosanquet's  statutes 
of  limitations  (2d  ed.  p.  159),  which  shows  that  at  all  events 
some  text-book  writers  regard  the  profession  as  having  adopted 
Roddam  v.  Morley  as  the  governing  case.  But  I  have  not  to 
rely  upon  the  views  of  text  writers ;  I  can  fall  back  upon  a  re- 
ported decision,  and  I  prefer  to  take  the  case  of  Bradshaw  v. 
Widdrington  [1902]  2  Ch.  430,  71  L.  J.  Ch.  N.  S.  627,  50 
Week.  Rep.  561,  86  L,  T.  N.  S.  726  and  the  judgment  of  Buck- 
ley, J.,  to  which  I  have  already  referred.  That  is  a  case  which, 
after  it  was  decided  by  Buckley,  J.,  went  to  the  Court  of  Appeal, 
and  the  Court  of  Appeal  entirely  adopted,  not  only  the  result, 
but  the  reasoning  upon  which  that  result  was  based  by  Buckley, 
J.  The  concluding  words  of  the  Master  of  the  Bolls  were  these, 
Id.  454:  "For  these  reasons  I  think  that  Buckley,  J.,  who  de- 
livered a  most  admirable  judgment,  in  which  he  discussed  all 
the  authorities,  was  absolutely  right,  and,  were  it  not  for  the 
vigorous  and  interesting  argument  which  has  been  addressed  to 
us  by  Mr.  Terrell,  I  should  have  thought  it  sufficient  to  say  that 
I  entirely  agree  with  the  conclusion  of  Buckley,  J.,  as  well  as 
with  his  reasons."  Then  I  look  to  see  what  the  [340]  judgment 
of  Buckley,  J.,  was,  and  I  find  the  learned  judge  dealing  with 
the  cases  of  Chinnery  v.  Evans  (1864)  11  H.  L.  Cas.  115,  10 
Jnr.  N.  S.  855,  11  L.  T.  N.  S.  68,  13  Week.  Rep.  20  and  Ear- 
lock  v.  Ashberry  \1S82)  19  Ch.  D.  638,  546,  547,  51  L.  J".  Ch. 
N.  S.  394,  46  I.  T.  N.  S.  356,  30  Week.  Rep.  327,  and  he  says, 
[1902]  2  Ch.  438,  439 :  "That  was  the  question  which  the  court 
had  to  decide ;  but  in  delivering  judgment  upon  that,  I  find  that 
Jessel,  M.R.,  read  the  passage  from  Chinnery  v.  Evans,  supra, 
which  I  have  just  quoted,  and  then  went  on  to  say,  'Therefore, 
on  principle  and  on  authority,  I  think  that  the  payment,  to  take 
the  case  out  of  the  statute,  must  be  a  payment  by  a  person  who  is 
bound  to  pay  the  principal  or  interest  of  the  mortgage  money. 
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and  this  is  not  such  a  payment'  Now,  what  did  Jessel,  M.R., 
there  mean  by  'bound  V  Bid  he  mean  'bound  towards  the  mort- 
gagee V  I  think  not,  because  he  had  just  read  language  in  which 
Lord  Cranworth  had  commented  upon  the  fact  that  the  receiver 
was  no  stranger, —  not  to  the  mortgagee,  but  to  the  mortgagor, 
— and  I  think  he  meant  a  payment  by  a  person  who  is  bound  as 
between  himself  and  the  mortgagor  to  pay  the  interest  upon 
the  mortgage  money.  Then,  when  I  come  to  the  judgment  of 
Brett,  L.  J.,  it  seems  to.  me  that  this  is  more  plain.  He  said : 
'Then  the  question  arises  whether  payment  of  rent  by  a  tenant 
to  a  mortgagee  who  had  exercised  the  right  to  demand  the  rent 
is  a  payment  of  principal  and  interest  within  that  section.  I 
come  to  the  conclusion  that  it  ie  not,  for  three  reasons;'  and  the 
third  reason  is  this:  'But  even  if  it  could  be  held  to  be  a  pay- 
ment of  principal  or  interest,  it  is  not  a  payment  at  all  by  the 
mortgagor  or  any  agent  of  the  mortgagor,  or  by  any  person  bound 
to  make  payment  of  principal  or  interest  on  his  behalf,  and  I 
think  that  a  payment  of  principal  or  interest,  to  be  a  payment 
within  this  section,  must  be  made  by  the  mortgagor  or  his  agent, 
or  at  least  by  a  person  bound  or  entitled  to  make  a  payment  of 
principal  or  interest  for  the  mortgagor,  as  was  the  receiver  in  the 
case  of  ChtTttiery  v.  Evans.  The  question  may  be  asked.  Why 
must  this  payment  be  by  the  mortgagor  or  his  agent,  or  at  least 
by  a  person  bound  or  entitled  to  make  a  payment  of  principal  or 
interest  on  his  behalf  %  It  seems  to  me  the  reason  is  that  in  all 
statutes  of  limitations  the  principle  on  which  they  are  founded  is 
that,  in  those  cases  in  [341]  which  a  payment  is  allowed  to 
take  the  case  out  of  the  operation  of  the  statute  of  limitations,  it 
must  be  such  a  payment  as  amounts  to  an  acknowledgment  of 
liability.'  Now,  what  did  the  Lord  Justice  mean  there  by 
'bound!'  Bound,  I  conceive,  as  between  that  person  and  the 
mortgagor, — 'bound,'  he  says,  'to  make  a  payment  for  the  mort- 
gagor.' And,  again,  he  said:  'On  the  ordinary  rules  of  con- 
struction, and  on  the  authority  of  Ckinnery  v.  Evans,  I  feel 
bound  to  say  that  a  payment,  to  come  within  1  Vict.  chap.  28, 
must  he  a  payment  by  a  person  liable  as  mortgagor  or  some  per- 
son on  his  behalf,  or  such  a  person  as  was  the  receiver, — a  per- 
son entitled  to  pay  on  his  behalf,'  that  is,  a  person  entitled  by 
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reason  of  the  relations  between  himself  and  the  mortgagor  to 
pa;  money  on  his  behalf.  It  seems  to  me,  therefore,  that  the 
whole  of  the  language  of  those  judgments  is  in  favor  of  the  view 
which  I  take,  and  that  the  principle  is  that  the  person  bound  to 
pay,  and  whose  payment  is  material  for  the  purposes  of  the 
statute,  is — not  a  person  bound  as  between  himself  and  the  mort- 
gagee, but  a  person  bound  as  between  himself  and  the  mort- 
gagor." 

Of  course,  if  payment  is  made  by  a  person  who  is,  strictly 
speaking,  an  agent  for  the  other,  one  can  quite  see  that  that 
ought  to  prevent  the  statute  running,  just  as  much  as  if  pay- 
ment had  been  made  by  the  person  liable,  that  is,  liable  to  be 
sued,  and  compelled  to  pay  by  his  own  hand.  But  Buckley,  J., 
by  no  means  limits  his  judgment  to  that  case.  In  the  words 
that  I  have  been  reading,  it  will  be  observed  that  he  speaks  of 
the  liability  being  continued  by  the  payment  by  a  person  en- 
titled to  pay  on  his  behalf,  that  is,  the  person  liable  to  be  sued. 
It  seems  to  me  that  in  a  case  like  the  present  the  devisee  of  the 
mortgaged  estate  not  only  is  entitled  to  pay,  but  has  a  positive 
duty  to  pay,  and  under  those  circumstances  I  think  comes  within 
the  principles  which  were  laid  down  by  Buckley,  J. ;  and  at  the 
end  of  his  judgment  be  points  out  this,  and  eays  [1902]  2  Ch. 
439,  440:  "I  need  only  add  to  those  passages  this  from  Lewin 
v.  Wilson  (1886)  11  App.  Cas.  639,  644,  55  L.  J.  P.  C.  N".  S. 
75,  58  L.  T.  N.  S.  410,  where  Lord  Hobhouse,  in  delivering 
the  judgment  of  the  Privy  Council,  after  referring  to  Chinnery 
[342]  v.  Evans  and  Harlock  v.  Ashberry  (1882)  19  Ch.  D.  539, 
said:  'Their  Lordships  have  not  been  referred  to  any  case 
where  it  has  been  decided  that  payment  made  by  some  person 
concerned  to  answer  the  debt  has  been  held  to  be  insufficient  to 
keep  a  right  alive  against  the  party  charged  in  the  suit  merely 
because  he  was  not  that  party  or  his  agent,'  and  there  is  no  such 
authority  to  be  found  as  far  as  I  know.  Here  I  agree  that 
payment  was  not  made  by  the  mortgagor,  James  Edward  Brad- 
ehaw.  Whether  it  was  made  by  his  agent  or  not  is  another  mat- 
ter. Tor  the  present  purpose  I  am  assuming  that  William  Brad- 
shaw  was  not  his  agent.  Assuming  that  he  was  not  his  agent, 
still  it  was  made  by  William,  who  was,  I  think,  as  between  him- 
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self  and  his  father,  the  person  who  was  bound  to  pay.  Inasmuch 
as  that  was  so,  William's  payment,  made  in  pursuance  of  his 
contractual  obligations  towards  his  father,  was,  as  it  appears 
to  me,  his  father's  admission  of  liability."  The  result  of  this 
judgment  is  that  if  there  is  a  payment  made  by  a  person  who 
is  not  a  stranger  and  who  has  a  duty  to  pay, — a  duty  in  this  case 
towards  the  devisee  of  the  uncharged  estate, — that  that  is  a 
sufficient  payment  to  prevent  the  statute  running  in  favor  of 
the  devisee  of  the  uncharged  estate. 

Having  made  these  observations,  there  are  one  or  two  other 
things  which  I  think  ought  to  be  noticed.  It  is  said  that  the 
decision  in  Boddam  v.  Motley  (1856)  1  De  G.  &  J.  1,  26  L.  J. 
Ch.  N.  S.  438,  3  Jur.  N.  S.  449,  5  Week.  Bep.  510,  16  Eng. 
Rul.  Cas,  273,  does  not  apply  because  it  was  a  decision  under 
a  different  section  of  a  different  act  of  Parliament  I  agree; 
but  it  seems  to  me  that  nevertheless  the  question  arises  under  an 
act  of  Parliament  to  which  the  principles  which  underlie  the 
judgment  in  Boddam  v.  Motley  apply.  It  was  suggested  that 
they  do  not  apply  because,  in  dealing  with  §  8  of  the  act  of  1874, 
which  governs  this  case,  one  ought  to  hold  that  under  that  statute 
the  effect  of  the  payment  was  that  it  created  a  fresh  promise  to 
pay,  and  with  regard  to  this  I  can  only  say  that  I  think  that 
argument  is  ill  founded,  in  the  sense  that  it  does  not  truly  set 
forth  the  basis  of  the  act  of  1874.  Nobody  suggests  that  the 
effect  of  a  payment  in  the  case  of  these  real  property  statutes  of 
limitations  is  that  there  is  a  [343]  personal  promise  to  pay  by 
the  person  making  the  payment,  in  the  sense  that  he  undertakes 
to  pay  the  debt  whether  he  has  assets  or  not  That  is  not  so. 
1  think,  therefore,  that  this  point, — that  the  decision  in  Boddam 
v.  Motley,  supra,  does  not  apply, — fails  altogether.  There  was 
some  discussion  in  the  course  of  the  argument  as  to  whether  §  14 
of  the  mercantile  law  amendment  act  1856  applied,  but  I  think 
we  all  came  to  the  conclusion  that  that  act  does  not  apply,  be- 
cause it  only  applies  in  respect  of  named  statutes,  and  this 
statute  is  not  one  of  the  named  statutes.  I  confess  myself  I 
should  have  been  very  glad  to  have  found  that  §  14  of  the  mer- 
cantile law  amendment  act  did  apply,  because,  if  it  had  applied, 
we  could  have  found  a  way  of  avoiding  what  seems  to  me  some- 
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what  of  a  hardship  upon  these  ladies.  Speaking  for  myself,  in 
delivering  this  judgment  I  feel  that  I  have  not  even  attempted 
to  exhaust  the  matter.  I  have  not  in  any  way  gone  through  the 
judgments  of  Lord  Cranworth  or  the  opinions  of  the  common- 
law  judges  who  assisted  him  with  their  opinions,  because  what 
I  had  to  say  about  that  decision  was  that,  in  my  opinion,  there 
cannot  be  much  doubt  but  that  that  case  does  apply  to  this  case, 
except  in  so  far  as  anything  in  the  judgments  of  Lord  Westbury 
and  Lord  Chelmsford  respectively  may  have  prevented  it.  That 
was  obviously  the  view  of  Kekewieh,  J.,  and  I  really  deal  with 
this  case  as  being  a  case  in  which  what  we  have  really  to  decide 
is  simply  the  question  of  whether  we  are  to  treat  Roddam  v. 
Morley  as  the  binding  authority  on  this  question,  or  whether 
we  are  to  treat  Dickenson  v.  Teasdale  (1862)  1  De  G.  J.  &  S. 
52,  32  L.  J.  Ch.  N.  S.  37,  9  Jur.  N.  S.  237,  7  L.  T.  N.  S.  655 
and  Coope  v.  Cresswell  (1866)  L.  R.  2  Ch.  112,  36  L.  J".  Ch. 
N.  S.  114,  15  L.  T.  N.  S.  427,  15  Week.  Rep.  242  as  binding. 
I  ought  to  say  one  word  more  about  the  case  of  Leahy  v.  De 
Moleyns  [1896]  1  I.  K.  206  which  is  on  all  fours  with  the 
present  case.  Of  course,  in  one  sense,  it  is  not  an  authority 
here,  but,  as  one  so  often  finds  in  Irish  cases,  the  judges  have 
dealt  most  exhaustively  with  the  decisions,  and  both  the  Master 
of  the  Rolls  and  the  Court  of  Appeal,  Walker,  L.C.,  FitzOib- 
bons,  L.J.,  and  Barry,  L.J.,  being  the  members  of  the  court, 
have  dealt  with  a  matter  which  I  say  is  on  all  foure  with  this 
one,  upon  the  basis  that  the  decision  in  Roddam  v.  Morley  does 
apply  to  a  case  of  this  sort,  and  not  only  in  the  limited  cases 
[344]  mentioned  by  Lord  Westbury  and  Lord  Chelmsford,  and 
that  it  not  only  applies,  but,  notwithstanding  other  decisions,  is 
the  binding  authority  on  this  part  of  the  law.  I  think  this 
appeal  ought  to  be  allowed, 

Farwell,  L.  J. :  I  agree  that  this  appeal  must  be  allowed. 
The  only  fact  relied  upon  to  take  the  case  out  of  the  statute  is 
the  payment  of  interest  within  twelve  years  before  action  by 
the  owner  of  the  mortgaged  estate.  The  judgment  against  the 
executor  at  common  law  was  not  relied  upon,  and  in  my  opinion 
rightly.    On  the  death  of  the  debtor,  the  creditor  had  two  rem- 
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edies  in  respect  of  his  debt,  one  against  the  personal,  and  the 
other  against  the  real,  representative ;  the  debt  remained  un- 
affected by  the  death  or  by  lapse  of  time,  but  the  remedies  would 
become  barred  in  process  of  time  by  the  statute  of  limitations. 
These  remedies,  and  the  persons  against  whom  they  were  en- 
forceable, were  so  absolutely  distinct  that,  before  the  judicature 
acts,  the  heir  or  devisee  and  the  executor  could  not  have  been 
sued  jointly  at  common  law  in  respect  of  the  debt,  and  no  ad- 
mission or  acknowledgment  made  by  one  can  bind  or  affect,  or 
be  used  in  evidence  against,  the  other  or  the  estate  that  he  rep- 
resented. See  Putnam  v.  Bates  (1826)  3  Russ.  Ch.  186  fol- 
lowed by  Stirling,  J.,  in  Astbury  v.  Astbury  [1898]  2  Ch.  Ill, 
67  L.  J.  Ch.  N.  8.  471,  78  L.  T.  N.  S.  494,  46  Week.  Rep.  636. 
On  the  main  point  urged,  we  have  to  consider  the  conflicting 
decisions  of  three  Lord  Chancellors,  in  Roddam  v.  Morley  (1856) 
1  De  G.  &  J.  1,  26  L.  J.  Ch.  N.  8.  438,  3  Jur.  N.  8.  449,  5 
Week.  Rep.  510,  16  Eng.  Rul.  Cas.  273 ;  Coope  v.  Cresswell 
(1866)  L.  R.  2  Ch.  112,  36  L.  J".  Ch.  N.  8.  114,  16  L.  T.  N.  S. 
427,  15  Week.  Rep.  242,  and  Dickenson  v.  Teasdale  (1862)  1 
De  G.  J.  &  8.  52,  32  L.  J.  Ch.  N.  S.  37,  9  Jur.  N.  S.  237,  7 
L.  T.  N.  S.  655.  My  own  opinion  is  that,  inasmuch  as  they  are 
decisions  on  another  statute,  they  are  not  technically  binding 
upon  as,  but  that  we  are  free  to  decide  this  case  on  our  own 
view  of  the  construction  of  the  act  under  which  it  is  agreed  that 
the  present  question  arises,  namely  §  8  of  the  real  property  lim- 
itation act  1874,  but  we  are  bound  to  compare  it  with  §  5  of  3  & 
4  Will.  IV.  chap.  42,  and  if  there  is  no  practical  distinction  be- 
tween the  two  sections,  we  have  then  to  compare  the  reasoning 
of  the  judgments  in  the  conflicting  cases,  and  to  decide  according 
to  our  own  opinion.  [345]  Now  I  can  find  no  distinction  be- 
tween the  two  sections  sufficient  to  make  the  reasoning  of  the 
two  common-law  judges  and  the  Lord  Chancellor  in  Roddam  v. 
Morley,  supra,  inapplicable  to  the  present  case.  The  only  dis- 
tinctions I  can  Bee  are  distinctions  without  a  difference.  The 
wording  of  the  act  of  3  &  4  Will.  IV.  chap.  42,  §  5,  is :  "If  any 
acknowledgment  shall  have  been  made,  either  by  writing  signed 
by  the  party  liable  by  virtue  of  such  indenture,  specialty,  or  re- 
cognizance, or  his  agent,  or  by  part  payment  or  part  satisfaction 
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on  account  of  any  principal  or  interest."  It  will  be  observed 
that  the  words  are  "the  party  liable  by  virtue  of,"  and  bo  on, 
and  that  there  is  no  person  named  to  whom  the  acknowledgment 
should  be  made,  although  it  is  obvious,  of  course,  that  the  pay- 
ment can  only  be  made  to  the  person  entitled  to  receive  it.  In 
§  8  of  the  real  property  limitation  act  1874,  the  wording  is 
slightly  different,  the  words  being  "unless,  in  the  meantime,  some 
part  of  the  principal  money,  or  some  interest  thereon,  shall  have 
been  paid,  or  some  acknowledgment  of  the  right  thereto  shall 
have  been  given  in  writing  signed  by  the  person  by  whom  the 
same  shall  be  payable,  or  his  agent,  to  the  person  entitled  thereto 
or  his  agent"  I  can  Bee  no  difference  between  the  words  "by 
whom  the  same  shall  be  payable"  and  "  the  person  liable  to  pay." 
I  also  have  come  to  the  conclusion  that  it  makes  no  difference 
that  the  person  is  named  to  whom  the  acknowledgment  is  to  be 
made  in  the  one  section,  and  not  in  the  other.  We  axe  dealing 
with  the  real  property  statute,  and  need  not  consider  the  possible 
difficulty  of  implying  an  authority  to  contract  a  new  debt,  as 
would  be  the  case  under  the  limitation  act  1623  (21  Jac  1.  chap. 
16).  Under  that  act  the  acknowledgment  is  a  new  promise  to 
pay;  under  the  act  now  under  consideration,  and  also  under  3 
&  4  Will  IV".  chap.  42,  it  is  a  withdrawal,  by  virtue  of  the  stat- 
ute, of  the  abrogation  of  the  remedy,  and  leaves  the  old  debt 
still  recoverable  at  law.  See  Hoodie  v.  Bannister  (1859)  4 
Drew.  432,  28  L.  J.  Ch.  N.  8.  881,  5  Jur.  N.  8.  402,  7  Week. 
Hep.  278,  and  Lord  8t.  John  v.  Boughton  (1838)  9  Sim.  219, 
225,  where  Vice  Chancellor  Shadwell  says :  "The  trustee,  who 
is  the  party  by  whom  the  money  is  payable,  may  acknowledge 
the  debt  by  a  writing  signed  either  by  himself  or  [346]  his 
agent;  but  such  an  acknowledgment  will  not  impose  on  him  any 
personal  liability  to  pay  the  debt"  I  think,  therefore,  that  the 
sections  are,  in  fact,  distinguishable.  What  then  is  the  principle 
on  which  the  conflicting  decisions  rest}  Boddam  v.  Morley 
(1856)  1  De  G.  &  J.  1,  18,  appears  to  me  to  rest  upon  the  joint 
liability  of  a  number  of  persons  standing  in  equal  peril  of  suit, 
and  who  all  benefit  by  the  discharge  of  all  or  any  part  of  such 
liability.  The  Lord  Chancellor  says :  "The  Bection,  it  will  be 
observed,  does  not  specify  by  whom  the  part  payment  most  be 
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made.  But  there  can,  I  think,  be  no  doubt  it  must  be  made  by 
a  party  interested.  It  would  be  absurd  to  suppose  that  the  Leg- 
islature meant  to  give  an;  right  against  the  debtors  by  the  act 
of  a  mere  stranger ;  the  only  question  is  whether  the  devisee  for 
life  is  a  party  interested.  I  think  he  certainly  is.  The  statute, 
as  is  observed  by  the  learned  judges,  must  have  been  intended  to 
meet  the  case  of  several  persons  liable,  as  well  as  that  of  a  single 
obligor,  and  it  never  could  have  been  contemplated  that,  in  order 
to  prevent  the  operation  of  the  statutory  bar,  there  must  al- 
ways be  an  actual  payment  by  all  the  persons  liable.  The  ques- 
tion, however,  still  remains,  if  the  payment  is  made  by  one  only 
of  several  persons  liable,  as,  for  instance,  by  a  person  having  only 
a  life  interest,  who  is  affected  by  the  payment  1  Does  it  operate 
against  the  party  only  by  whom  the  payment  is  made,  or  does 
it  affect  all  other  parties  liable?  Does  it  merely  enable  the 
creditor  to  sue  the  party  by  whom  the  payment  was  made,  or 
does  it  set  free  the  action  generally !  I  have  come  to  the  conclu- 
sion that  when  a  part  payment  or  payment  of  interest  has  been 
made,  which  has  the  effect  of  preserving  any  right  of  action, 
that  right  will  be  saved,  not  only  against  the  party  making  the 
payment,  bnt  also  against  all  other  parties  liable  on  the  special- 
ty." Then  he  goes  on  to  consider  that  question.  Now,  what  is 
a  party  interested? — interested  in  what?  It  cannot  be  in  any 
land  charged,  because  it  applies  to  all  specialty  debts,  whether 
charged  on  land  or  not ;  but  it  must  mean  some  person  inter- 
ested, by  reason  of  his  -liability,  with  others  in  keeping  down  the 
debt,  and  whose  act  of  payment  binds  those  others,  because  they 
[347]  are  relieved  to  the  extent  of  such  payment  from  the  lia- 
bility which  is  imposed  on  them  all.  It  is  important  to  consider 
what  is  the  liability  to  which  the  heir  at  common  law  and  the 
heir  or  devisees  under  the  acts  of  3  Will.  &  Mary,  chap.  14,  and 
11  Geo.  TV.  &  1  Will.  IV.  chap.  47,  were  subjected.  I  think 
it  is  plain  that  the  liability  is  in  debt,  and  that  of  the  heir  and 
of  the  devisees  is  a  joint  liability  at  law.  I  have  looked  at  the 
older  cases,  and  I  find  it  stated  in  Davy  v.  Pepys  (1572)  2  Plowd. 
438a,  440  that  the  writ  against  the  heir  "shall  be  in  the  debet  et 
detinet."  So,  too,  Lord  Hardwicke,  in  Einasi on  v.  Clark  (1741) 
2  Atk.  204,  205,  says:    "The  heir  is  as  much  debtor  upon  the 
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bond  as  the  obligor,  and  so  laid  down  in  2  Plowden,  440.  .  .  , 
An  heir  must  be  charged  in  the  debet  as  well  as  the  detinet,  and 
before  the  statute  of  jeofails  it  would  have  been  error  if  otherwise, 
which  shows  plainly  the  beir  is  to  be  considered  as  a  debtor; 
if  judgment  go  by  default  against  sn  executor,  it  can  only  be 
de  bonis  testatoris;  but  if  judgment  be  by  default  against  the 
heir,  it  must  be  against  him  personally,  which  is  another  proof 
of  the  law  considering  his  as  a  debtor."  In  Cktiton  v.  Hancock 
(1744)  2  Atk.  430,  432,  Lord  Hardwicke  deals  with  the  case  of 
heir  and  devisees  under  the  statute  of  3  Will.  &  Mary,  chap.  14, 
and  says:  Id.  433:  "By  force  of  this  statute,  the  devisee  is 
made  liable  at  law,  and  the  action  must  be  brought  jointly  against 
the  heir  and  devisee."  He  then  considers  what  form  of  judg- 
ment ought  to  be  entered  up  under  the  act  It  had  been  argued 
that  there  ought  to  be  two  distinct  judgments,  first  that  the  heir 
should  make  satisfaction,  and  that,  if  he  had  not  sufficient  as- 
sets, then  that  the  devisee  should  do  it ;  but  the  Lord  Chancellor 
rejected  this,  and  held  that  the  act  was  for  the  benefit  of  the 
creditors,  without  any  regard  to  the  position  of  the  heir  and  dev- 
isees inter  se,  for  the  enabling  clause  entitled  the  creditor  to  a 
new-formed  writ  and  to  bring  a  new  action,  "for  otherwise  there 
might  have  been  a  collusion  between  the  devisee  and  heir  at 
law,  to  play  off  the  will,  or  not,  just  as  it  should  suit  them  best; 
therefore  it  was  a  necessary  and  wise  provision  of  the  act,  to 
join  the  heir  and  devisee  in  the  action,  to  secure  the  creditor  at 
all  events;"  and  he  accordingly  held  that  [348]  the  judgment 
must  follow  the  writ  and  count,  and  be  a  judgment  against  heir 
and  devisee  jointly.  So,  in  Chitty  on  PleadingB  (7th  ed.  1844, 
vol.  i.  p.  61),  it  is  stated  that  a  devisee  must  be  sued  with  the 
heirs  jointly  at  law  as  well  as  in  equity,  and  the  form  of  declara- 
tion will  be  found  in  the  second  volume,  at  p.  333,  where  the 
creditor  complains  of  heir  and  devisee,  "who  have  been  sum- 
moned to  answer  the  plaintiff  in  an  action  of  debt,  and  the  plain- 
tiff demands  of  them  the  sum  of  I.,  which  they  owe  to  and  un- 
justly detain  from  him."  The  position  of  the  heir  is  thus  stated  in 
Plowden  in  the  passage  referred  to  by  Lord  Hardwicke  (1572) 
2  Plowd.  440a:  "When  the  heir  denies  assets,  and  it  is  found 
against  him,  or  when  he  does  not  deny  assets,  but  pleads  other 
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matter  which  implies  that  he  has  assets,  the  debt  of  his  ancestor 
is  become  his  own  debt,  in  respect  of  the  assets  which  he  has  in 
his  own  right,  and  so  the  property  of  the  land  which  he  has  in 
his  own  right  makes  the  debt  to  be  his  own  proper  debt." 

The  devisee  is  put  in  the  same  position  as  the  heir  by  the 
statutes,  and  their  indebtedness  was  one  which  (if  they  admitted 
,  heirship  or  devise  and  the  debt)  had  to  be  met  by  special  plea  of 
riens  per  discent,  or  riena  per  devise,  or  nothing  but  a  reversion 
or  remainder.  See  Chitty  on  Pleadings,  vol.  i.  p.  517.  The 
result  is  that,  for  the  purpose  of  this  specialty  debt,  all  the 
devisees  under  the  will,  whether  they  are  devisees  of  a  mortgaged 
or  a  free  estate,  stand  on  the  same  footing  and  are  jointly  liable 
to  the  specialty  creditor;  and  such  specialty  creditor  is  entitled, 
and  indeed  ought,  to  sue  them  all  in  one  action,  and  under  the 
old  law  would  have  exposed  himself  to  a  plea  in  abatement  if  he 
had  not  joined  them  all.  It  follows  from  this  joint  liability,  on 
the  principle  laid  down  in  Roddam  v.  Morley,  1  Da  G.  &  J.  1, 
26  L.  J.  Ch.  N.  S.  438,  3  Jur.  N.  S.  449,  5  Week.  Rep.  510,  16 
Eng.  Bui.  Cas.  273,  that  payment  by  one  is  a  payment  in  relief 
of  the  others,  because  they  were  all  bound  together,  and  pay- 
ment would  therefore  have  been  made  by  a  person  liable  to  pay, 
on  behalf  of  the  whole  of  those  who  are  also  liable  jointly  with 
him.  That  is  the  reasoning  in  Roddam  v.  Morley,  and  appears 
to  me  to  be  unanswerable. 

Roddam  v.  Morley,  was  decided  in  April,  1857,  though  it 
first  came  before  the  Lord  Chancellor  in  July,  1856,  and  in  the 
[348]  same  year  the  mercantile  law  amendment  act  was  passed, 
by  §  14  of  which  (19  &  20  Vict.  chap.  97)  it  is  enacted:  "In 
reference  to  the  provisions  of  the  acts  of  the  twenty-first  year 
of  the  reign  of  King  James  the  First,  chapter  sixteen,  section 
three,  and  of  the  act  of  the  third  and  fourth  years  of  the  reign 
of  King  William  the  Fourth,  chapter  forty-two,  section  three,  and 
of  the  act  of  the  sixteenth  and  seventeenth  years  of  the  reign  of 
Her  present  Majesty,  chapter  one  hundred  and  thirteen,  section 
twenty,  when  there  shall  be  two  or  more  cocontractors  or  codcbt- 
ore,  whether  bound  or  liable  jointly  only  or  jointly  and  severally, 
or  executors  or  administrators  of  any  contractor,  no  such  cocon- 
tractor  or  codebtor,  executor,  or  administrator,  shall  lose  the  ben- 
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efit  of  the  said  enactments,  or  any  of  them,  so  as  to  be  charge- 
able in  respect  or  by  reason  only  of  payment  of  any  principal, 
interest,  or  other  money,  by  any  other  or  others  of  such  cocon- 
tractors  or  eodebtors,  executors,  or  administrators."  I  think  it 
clear  that  several  devisees  of  distinct  estates  under  the  same  will 
(as  in  the  present  case)  are  eodebtors  in  respect  of  their  testa- 
tor's specialties  within  the  meaning  of  this  section,  although 
different  considerations  may  apply  to  the  case  of  tenant  for  life 
and  remainderman  of  a  single  estate;  it  may  be  that,  having  re- 
gard to  the  form  of  plea  open  to  them,  referred  to  above  (Chitty, 
vol.  i.  517),  they  are  liable  successively  and  not  as  eodebtors; 
and  this  may  be  the  meaning  of  Chitty,  J.'s,  observations  in  In  re 
HolKngshead  (1888)  37  Ch.  I>.  651,  657:  "The  mercantile  law 
amendment  act  and  Lord  Xenterden's  act  are  both  silent  on  the 
subject  of  any  such  payment  made  by  a  tenant  for  life  of  the 
real  estate  of  a  deceased  debtor,  and  these  acts  therefore  have  no 
direct  bearing  on  the  question  to  be  decided."  In  Dickenson  v. 
Teasdale  (1862)  1  Do  G.  J.  &  S.  52,  32  L,  J.  Ch.  N.  S.  37, 
9  Jur.  N.  S.  237,  7  L.  T.  N.  S.  655,  payments  had  been  made 
down  to  1845,  and  in  Coope  v.  Cresswell  (1866)  L.  B-  2  Ch. 
112,  36  L.  J.  Ch.  N.  S.  114,  15  L,  T.  N.  S.  427,  15  Week. 
Eep.  242,  down  to  1849,  and  the  suit  in  each  case  was  commenced 
within  twenty  years  after  those  respective  dates.  It  appears  to 
me,  therefore,  to  be  clear  that  the  respondents  in  this  case  would 
[have  been  eodebtors  within,  and  entitled  to  the  benefit  of,  this 
section  of  the  mercantile  law  amendment  act,  if  it  had  not  been 
that  in  1874  the  real  property  limitation  act  [360]  was  passed, 
which,  by  §  8,  reduced  the  period  for  recovering  money  charged 
on  land  from  the  twenty  years  given  by  3  &  4  Will.  IV.  chap. 
27,  §  40,  to  twelve  years,  but  left  the  twenty  years  for  recover- 
ing specialties  given  by  3  &  4  Will.  IV.  chap.  42,  §  3,  untouched, 
and  it  was  decided  by  Sutton  v.  Sutton  (1882)  22  Ch.  D.  511, 
52  L.  J.  Ch.  N.  S.  333,  48  L.  T.  N.  S.  95,  31  Week.  Hep.  369, 
16  Eng.  Cas.  298,  and  Fearnside  v.  Flint  (1882)  22  Ch.  D.  579, 
52  L,  J.  Ch.  N.  8.  479,  48  L.  T.  N.  S.  154,  31  Week.  Rep.  318, 
that,  where  the  money  was  in  fact  secured  by  a  charge  on  land, 
the  personal  remedy  on  the  covenant  or  collateral  bond  was  lim- 
ited in  like  manner,  with  the  result  that  the  statute  applicable 
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to  such  a  esse  u  now  the  act  of  1874,  and  not  the  act  of  3  &  4 
Will  IV.  chap.  42,  §  5.  And  it  was  further  held  in  In  re  Frisby 
(1889)  43  Ch.  D.  106,  69  L.  J.  Ch.  N.  S.  94,  61  L.  T.  N.  S. 
632,  38  Week.  Rep.  65,  that,  as  the  mercantile  law  amendment 
act  1856  (19  &  20  Vict.  chap.  97,  §  14)  ia  confined  to  certain 
specified  acts  which  do  not  include  either  the  real  property  limi- 
tation act  1833  (3  &  4  Will.  IV.  chap.  27),  or  the  real  property 
limitation  act  1874,  the  unfortunate  codebtor  has,  as  from  1874, 
been  deprived  of  the  protection  given  him  by  the  mercantile  law 
amendment  act  1856.  The  Legislature  cannot  have  contemplated 
any  such  result,  and  I  think  that  it  is  a  great  hardship  on  the 
respondents.  The  debt  was  created  seventy  years  ago,  the  devisees 
whose  estate  is  now  attached  have  been  in  undisturbed  possession 
for  more  than  thirty-five  years,  the  whole  tendency  of  modern 
legislation  has  been  to  shorten  the  time  within  which  actions 
can  be  brought,  and  yet  the  very  act  which  cut  down  the  twenty 
years  to  twelve  has  had  the  unforeseen  effect  of  reviving  a 
liability  intended  to  be  abolished  in  1856,  and  enforcing  it  after 
such  a  lapse  of  time  as  this.  But,  although  I  think  that  it  is  a 
hard  case,  we  have  only  to  administer  the  law  as  we  find  it. 
The  appellants  have  done  nothing  to  deprive  themselves  of  their 
legal  rights,  and  even  if  this  were  to  be  regarded  as  an  equitable, 
and  not  a  legal,  claim,  the  mere  lapse  of  time  without  more  would 
not  avail  the  respondents.  See  Blake  v.  Gale  (1886)  32  Ch.  D. 
571,  678,  55  L.  J.  Ch.  N.  S.  559,  55  L.  T.  N.  S.  234,  34  Week. 
Rep.  555.  With  regard  to  the  other  cases  cited,  I  do  not  my- 
self see  the  applicability  of  Bradshaw  v.  Widdrington  [1902] 
2  Ch.  430,  71  L.  J.  Ch.  K  S.  627,  50  Week.  Rep.  561,  86  L.  T. 
N.  S.  726  to  the  present  case.  I  read  it  as  a  decision  on  the 
words  "or  agent,"  and  as  showing  that  a  man  can  be  an  "agent" 
within  the  meaning  of  the  act,  not  only  [351]  when  he  acts  for 
a  principal  properly  so  called,  but  also  when  he  makes  the  pay- 
ment on  behalf  of  the  debtor,  because  he  has  bound  himself  by 
deed  for  value  so  to  do.  I  think  that  the  case  proceeds  on  the 
same  reasoning  as  Lord  Wensleydale's  judgment  in  Forsyth  v. 
Bristowe  (1853)  8  Exch.  716,  22  L.  J.  Exch.  N.  S.  255,  17 
Jur.  675,  1  Week.  Rep.  356,  as  explained  by  Chitty,  J.,  in  Dibb 
v.  Walker  [1893]  2  Ch.  429,  436,  437,  62  L.  J.  Ch.  N.  S.  536, 
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3  Reports,  474,  68  L.  T.  N".  S.  610,  41  Week.  Rep.  427.  With 
regard  to  In  re  Chant  [1905]  2  Ch.  225,  74  L.  J.  Ch.  N.  S. 
542,  53  Week.  Rep.  526,  93  L.  T.  N.  S.  265,  if  the  reasoning 
on  which  Roddam  v.  Morley  (1856)  1  De  G.  &  J.  1,  26  L.  J. 
Ch.  N.  S.  438,  3  Jur.  N.  S.  449,  5  Week.  Rep.  510,  16  Eng. 
Rul.  Cas.  273,  was  founded  applies  to  simple  contract  debts,  I 
fail  to  see  why  the  mercantile  law  amendment  act  1856  (19  & 
20  Vict  chap.  97)  should  not  have  applied,  if  it  had  been  cited, 
which  it  was  not 

These  considerations,  however,  are  not  material  in  this  case, 
and  the  two  other  decisions  (Dickenson  v.  Teasdaie  and  Coope 
v.  Cresswell,  supra)  are  not  founded  on  any  principle  that  I 
'  have  been  able  to  discover,  but  rest  on  the  statement  that  it  would 
be  so  hard  a  case  that  the  Legislature  cannot  have  intended  it. 
I  regret  to  say  that,  in  my  opinion,  the  Legislature  have  said  it, 
and  that  I  feel  bound  to  give  effect  to  their  enactment,  and  to 
allow  this  appeal  accordingly. 

Buckley,  L.J.,  after  stating  the  facte,  said:  The  question  for 
decision  is  whether,  having  regard  to  the  fact  that  the  mortgage 
interest  was  paid  down  to  1904,  the  mortgagees  can  reach  the 
proceeds  of  sale  of  the  Benington  estate.  The  question  turns 
on  §  8  of  the  real  property  limitation  act  1874  (37  &  38  Vict 
chap.  57).  When  the  testator  died,  his  debt  under  the  covenant 
contained  in  the  mortgage  deed  was  a  debt  recoverable,  of  course, 
out  of  his  personal  estate,  and  also,  by  virtue  of  the  administra- 
tion of  estates  act  1833  (3  &  4  Will.  IV.  chap.  104),  out  of  his 
real  estate.  By  that  act  the  real  estate  was  made  assets  to  be 
administered  by  a  court  of  equity  for  payment  of  his  just  debts. 
In  order  to  reach  real  estate,  a  creditor  would,  no  doubt,  have 
to  sue  and  bring  before  the  court,  not  the  executor  only,  but 
the  devisee  also,  and  I  assume  that,  even  if  the  executor  had 
admitted  the  debt,  or  allowed  judgment  to  go  for  the  debt,  bo 
that  as  regards  the  personal  estate  it  could  not  be  said  that  the 
[352]  statute  of  limitations  applied,  yet  the  devisee  could  in  that 
action  have  pleaded  the  statute  of  limitations.  The  question 
is  whether  be  could  maintain  that  plea  when  the  facts  are  that 
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the  mortgage  interest  has  in  fact  been  paid  by  the  devisee  of  the 
mortgaged  estate  down  to  the  year  1904. 

Thomas  Rhodes  Lacey,  the  devisee  of  the  mortgaged  estate, 
was,  of  course,  not  personally  liable  upon  the  covenant.  He  was, 
however,  liable  in  the  sense  that,  by  foreclosure  proceedings,  the 
mortgage  debt  and  interest  could  be  enforced  against  the  estate 
of  which  he  was  devisee,  and  his  rents  could  have  been  taken  for 
payment  of  the  interest.  He  was  also  liable  in  the  sense  that,  as 
devisee  of  the  mortgaged  estate  subject  to  the  mortgage  debt,  he, 
as  between  himself  and  the  persons  who  under  the  testator's 
will  were  entitled  to  the  testator's  other  estate,  was  the  person 
liable  to  keep  down  the  mortgage  interest.  He  and  the  other 
parties  who  took  beneficially  under  the  testator's  will  were  ob- 
jects of  the  testator's  bounty,  upon  the  terms  that,  as  between 
the  devisee  of  the  mortgaged  estate  and  the  other  beneficiaries, 
the  former  should  bear  the  interest  If  the  creditor  had  taken, 
as  he  might  have  taken,  proceedings  to  enforce  the  debt  against 
the  personal  estate  and  the  other  real  estate,  and  had  rendered 
the  other  real  estate  liable,  the  beneficiaries  of  that  real  estate 
would  have  been  entitled  to  call  on  the  devisee  of  the  mortgaged 
estate  to  bear  the  interest  to  their  indemnity.  On  each  occasion, 
therefore,  when  the  devisee  of  the  mortgaged  estate  paid  the  in- 
terest, he  made  a  payment  which  relieved  the  devisees  of  the  other 
real  estate  from  the  possibility  of  the  creditor  reaching  and  mak- 
ing liable  for  the  debt  the  real  estate  devised  to  them. 

Lord  Chelmsford,  in  Coope  v.  Cresswell  (1866)  L.  R.  2  Ch. 
112,  124,  36  L.  J.  Ch.  N.  S.  114,  15  L.  T.  N.  S.  427,  15  Week. 
Hep.  242,  says:  "Fart  payment  is  a  benefit  to  all  persons  liable 
to  the  debt,  as  it  relieves  them  from  so  much  of  their  liability." 
By  the  words  "persons  liable  to  the  debt,"  I  understand  to  be 
meant  the  persons  who  could  be  made  poorer  by  being  called  upon 
to  pay  the  debt  Every  time  the  devisee  of  the  mortgaged  estate 
paid  the  interest  be  was  benefiting  the  other  beneficiaries  of  the 
testator,  in  that  he  was  relieving  them  from  the  possibility  of  their 
devised  estates  being  called  upon  to  make  payment  As  between 
[363]  the  creditor  and  the  devisees  of  the  other  real  estate,  the 
latter  were,  of  course,  not  in  any  way  liable  to  the  former;  as 
between  the  devisee  of  the  mortgaged  estate  and  the  other  dev- 
B.  B,  Cm.  Vol.  IL—19. 
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isees,  the  former  was  bound  towards  the  latter  to  pay  the  inter- 
est to  their  indemnity. 

Before  the  statute  3  &  4  Will.  IV.  chap.  42,  there  was  no 
statutory  limitation  affecting  actions  on  specialties.  A  practice 
had  grown  up  in  the  court,  of  presuming,  after  the  lapse  of 
twenty  years,  that  payment  had  been  made,  or  that  the  debt  had 
been  released.  In  that  state  of  things,  3  &  4  Will.  IV.  chap.  42, 
was  passed;  it  appears  to  me  that  it  was  passed  with  the  inten- 
tion— and  this,  I  think,  is  its  effect — that  the  result  of  making 
payment  is  not  to  create  in  the  person  who  pays  a  liability  by 
way  of  a  new  promise  to  pay,  but  is  that  such  action  as  could 
have  been  brought  before  the  statute  remains  open  to  the  person 
who,  before  the  statute,  would  have  been  competent  to  sue.  In 
other  words,  if  such  an  act  has  been  done  as  to  stop  the  operation 
of  the  statute,  the  specialty  remains  operative  as  against  all  per- 
sons who  could  have  been  rendered  liable  if  there  had  been  no 
statute  at  all. 

Under  these  circumstances  it  appears  to  me  that  the  principles 
stated  by  Lord  Cranworth  in  Boddam  v.  Morley  (1856)  1  De 
G.  &  J.  1,  18  are  exactly  applicable  to  the  facts  of  this  case. 
Lord  Cranworth  says  this:  "The  question,  however,  still  re- 
mains, if  the  payment  is  made  by  one  only  of  several  persons 
liable,  as,  for  instance,  by  a  person  having  only  a  life  interest, 
who  is  affected  by  the  payment )  Does  it  operate  against  the 
party  only  by  whom  the  payment  is  made,  or  does  it  affect  all 
the  other  parties  liable  ?  Does  it  merely  enable  the  creditor  to 
sue  the  party  by  whom  the  payment  was  made,  or  does  it  set 
free  the  action  generally  1  I  have  come  to  the  conclusion  that 
when  a  part  payment  or  payment  of  interest  has  been  made, 
which  has  the  effect  of  preserving  any  right  of  action,  that  right 
will  be  saved,  not  only  against  the  party  making  the  payment, 
but  also  against  all  other  parties  liable  on  the  specialty."  By 
these  last  words,  "liable  on  the  specialty,"  I  do  not  understand 
Lord  Cranworth  to  have  meant  only  persons  who  could  be  sued 
on  the  covenant  I  think  that  follows  from  the  words  with 
which  this  paragraph  begins,  which  are  these:  [364]  "The  sec- 
tion, it  will  be  observed,  does  not  specify  by  whom  the  part  pay- 
ment must  be  made.     But  there  can,  I  think,  be  no  doubt,  it 
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must  be  made  by  a  party  interested."  When  be  speaks  of  the 
right  of  action  being  saved  against  all  other  parties  liable  on  the 
specialty,  I  think  Lord  Craaworth  meant  saved  against  all  other 
parties  who,  having  regard  to  the  existence  of  the  specialty  debt, 
could  be  reached  for  the  purpose  of  payment. 

The  reasoning  of  Roddam  v.  Motley  (1856)  1  De  G.  &  J. 
1,  26  L.  J.  Ch.  tf.  S.  438,  3  Jur.  N.  S.  449,  5  Week.  Rep.  510, 
16  Eng.  Rul.  Caa.  273,  was  that,  as  between  tenant  for  life  and 
remainderman,  the  tenant  for  life  had  to  keep  down  the  interest, 
and  that,  in  that  state  of  facts,  payment  by  the  tenant  for  life 
was  a  payment  which  kept  the  right  of  action  alive  against  the 
parties  interested  in  remainder.  I  cannot  Bee  upon  principle 
that  there  is  any  difference  between  objects  of  the  testator's  boun- 
ty who  take  the  same  property  in  succession,  and  objects  of  the 
testator's  bounty  who  take  different  properties,  when  in  each  case 
it  is  the  duty  of  one  of  the  volunteers  to  keep  down  the  payment 
of  the  interest,  to  the  indemnity  of  the  others  of  the  volunteers. 
I  think  that  a  good  deal  of  the  argument  in  this  case  has  arisen 
from  the  fact  that  counsel  have  not  borne  sufficiently  in  mind 
that  we  have  here  nothing  to  do  with  any  question  of  a  charge 
upon  land.  The  question  is  not  whether  the  land  which  the 
creditor  now  seeks  to  affect  is  in  any  way  charged  with  the  debt, 
but  whether  it  is  capable  of  being  reached  by  the  person  who  is 
the  creditor  in  respect  of  the  debt.  We  have  nothing  to  do  with 
any  question  of  a  charge.  The  fact  that  in  Roddam  v.  Morley 
the  estate  was  held  by  way  of  succession  by  a  tenant  for  life,  with 
remainder  to  remainderman,  does  not  in  my  opinion  differentiate 
that  case  from  the  present.  As  between  a  devisee  who  took  for 
life,  and  a  devisee  who  took  a  reversionary  interest  expectant  on 
that  estate  for  life,  and  a  devisee  who  took  another  estate  in 
possession  under  the  same  testator,  there  is  to  my  mind  for  tie 
present  purpose  no  difference;  they  are  all  persons  whose  in- 
terests in  the  testator's  estate  are  capable  of  being  reached  by 
the  testator's  creditors.  To  all  such,  as  it  appears  to  me,  the 
reasoning  in  Roddam  v.  Morley  applies. 

The  principle  of  Roddam  v.  Morley  has  been  followed  in 
[355]  cases  which  I  will  simply  mention  in  order  of  date:  Pears 
v.  Laing  (1871)  L.  R.  12  Eq.  41,  40  L.  J.  Ch.  N.  S.  225,  24 
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L.  T.  N.  S.  19,  19  Week.  Hep.  653;  In  re  Hollingshead  (1888} 
37  Ch.  D.  651,  57  L.  J.  Ch.  N.  S.  400,  58  L.  T.  K  S.  758,  36 
Week.  Rep.  660;  Dibb  v.  Walker  [1893]  2  Ch.  429,  62  L.  J.  Ch. 
~S.  8.  536,  3  ReportB,  474,  68  L.  T.  N.  S.  610,  41  Week.  Rep. 
427 ;  In  re  Chant  [1905]  2  Ch.  225,  74  L.  J.  Ch.  N.  S.  542,  53 
Week.  Rep.  526,  93  L.  T.  N.  S.  265  and  £eaAy  v.  De  Moleyns 
[1896]  1IR  206.  On  the  other  hand,  there  are  two  deci- 
sions, one  by  Lord  Westbury,  Dickenson  v.  Teasdate  (1862)  1 
De  G.  J.  &  S.  62,  32  L.  J.  Ch.  N.  S.  37,  9  Jur.  N.  S.  237,  7 
L.  T.  N.  S.  655  and  the  other  by  Lord  Chelmsford,  Coope  v. 
Cresswell  (1866)  L  R  2  Ch.  112,  36  L.  J.  Ch.  N.  S.  114,  15 
L.  T.  K.  S.  427,  15  Week.  Rep.  242,  which  no  doubt  create  con- 
siderable difficulty.  Lord  Westbury,  in  Dickenson  v.  Teasdale 
(1862)  1  De  G.  J.  &  S.  52,  32  L.  J.  Ch.  K".  S.  37,  9  Jur.  N.  S. 
237,  7  L.  T.  N.  S.  655,  dismissed  the  matter  in  the  passage  at 
the  bottom  of  p.  62  in  few  words,  and  gave  no  reasons  for  the 
conclusion  at  which  he  arrived.  Lord  Chelmsford,  in  Coope  v. 
CressweR  (1866)  L.  R.  2  Ch.  112,  36  L.  J.  Ch.  N.  S.  114,  15 
L.  T.  N.  S.  427, 15  Week.  Rep.  242,  while  saying  that  he  is  un- 
able to  concur  in  the  reasoning  in  Roddam  v.  Morley,  supra.  Bays 
in  effect  that  he  is  not  overruling  it.  In  this  state  of  the  authori- 
ties, I  think  we  are  entitled  to  adopt  Lord  Cranworth's  decision 
in  Roddam  v.  Morley,  and  the  numerous  cases  which  have  fol- 
lowed it  The  decision  of  this  court  in  Sradshaw  v.  Widdring- 
ton  [1902]  2  Ch.  430,  71  L.  J.  Ch.  N.  §.  627,  50  Week.  Rep. 
661,  86  L.  T.  N.  S.  726,  is  another  authority  which  to  my  mind 
has  a  very  close  bearing  on  this  case.  It  seems  to  me  that  here, 
as  there,  the  mortgage  interest  was  kept  down  by  a  person  who, 
as  between  himself  and  the  other  beneficiaries  claiming  under 
the  mortgagor,  was  bound  to  keep  it  down,  and  that  this  was,  for 
the  purpose  of  the  statute  of  limitations,  a  payment  so  made  as 
to  keep  the  right  of  action  alive. 

To  arrive  at  any  other  conclusion  seems  to  me  attended  with 
the  greatest  difficulty.  The  mortgagees  were  in  fact  in  receipt 
of  their  interest,  duly  paid,  down  to  1904.  What  course  could 
they  take  to  keep  alive,  as  against  the  testator's  other  real  es- 
tate, their  remedy  for  the  deficiency  (if  any)  of  their  security! 
They  were  not  bound  to  call  in  their  money  and  give  up  their 
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investment.  The  only  courses  open  to  them,  so  far  as  I  can  Bee, 
were  either  to  enforce  their  security,  which  they  were  not  bound 
to  do,  or  to  accept  the  consequence,  if  that  be  the  consequence, 
cf  finding  that  their  remedy  against  the  testator's  other  assets 
was  gone,  because  they  accepted  payment  of  their  interest  from 
the  person  who,  as  between  all  the  parties  interested,  was  the 
right  person  to  make  payment  to  them. 

[356]  In  my  judgment  the  remedy  against  the  testator's  other 
real  assets  has  not  been  lost,  and  the  appellants  are  entitled  to 
enforce  it  against  the  proceeds  of  sale  of  the  testator's  Benington 
estate.  It  follows  that  the  order  which  Kekewich,  J.,  made, 
ought  to  be  reversed. 

Solicitors:  CoUyer-Bristow,  Curtis,  &  Company  for  Wilson, 
BeU,  &  Inyoldby,  Louth;  Gibson  &  Weldon,  for  W.  F.  Howard, 
Spalding;  Pilley  &  Mitchell,  for  Slaniland  &  Son,  Boston. 

Note. — Payment  of  interest  by  devisee  of  property  covered  by 
mortgage,  as  keeping  debt  alive  against  whole  estate. 

The  case  of  Kb  Lacky  seems  to  be  one  of  almost  first  impression 
on  the  precise  question  there  involved;  and  with  a  single  exception, 
even  the  cases  cited  and  discussed  in  the  opinions  therein  are,  as  is 
Btated,  different  on  their  facts,  and  either  merely  decided  upon  general 
principles  which  to  some  extent  govern,  or  entirely  distinguishable. 

The  Irish  case  of  Leahy  v.  Da  Moleyns  [1896]  1  I.  E.  206,  re- 
ferred to  by  Lord  Justice  Vaughan  Williams  in  Be  Lacby  is,  how- 
ever, as  stated  by  him,  on  all  fours  with  the  latter  case,  and  holds, 
likewise,  under  the  same  statute,  that  the  payment  of  interest  by  a 
devisee  of  mortgaged  lands  keeps  alive  the  debt  as  against  the  resid- 
uary personal  estate  or  the  other  real  estate  of  the  testator,  if  the 
security  proves  insufficient. 

In  Gibson  v.  Lowndes  (1887)  28  S.  G.  285,  5  S.  E.  727,  on  the 
other  hand,  although  it  was  found  as  a  matter  of  fact  that  the  pay- 
menta  alleged  to  have  been  made  by  the  devisee  were  not  made  by 
him,  and  that  in  fact  he  had  no  personal  knowledge  of  their  having 
been  made  by  anyone  else  for  him,  the  court  said  that,  assuming  that 
they  were  made  by  authority  of  the  devisee,  they  would  not  arrest 
the  presumption  of  payment  running  against  the  debt  in  favor  of 
the  estate. 

It  would  seem,  however,  that  this  obiter  statement  is  opposed  to 
the  better  reasoning  of  the  English  and  Irish  cases,  which  lay  down 
the  correct  rule,  on  principle,  that  the  payment  of  interest  by  a  dev- 
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isee  of  mortgaged  property  keeps  the  mortgage  debt  alive  against 
the  testator' a  whole  estate. 

Another  English  case  which  seems  tc  involve  precisely  the  same 
principle  as  Re  Lacet  and  Leahy  v.  De  Moleyns,  supra,  is  D&b  v. 
Walker  [1893]  2  Ch.  429,  62  L.  J.  Ch.  N.  8.  536,  3  Beporta,  474, 
68  L.  T.  N.  S.  610,  41  Week.  Eep.  427,  holding  that  the  payment  of 
interest  on  a  mortgage  debt  by  a  tenant  for  life  of  the  equity  of  re- 
demption, under  a  settlement  by  the  mortgagor,  keeps  the  right  of 
action  on  the  mortgagor's  covenant  to  pay  alive  against  his  estate,  aft- 
er his  death,  under  the  earlier  English  statute  providing  that  an  ac- 
knowledgment by  writing  signed  by  the  party  liable  or  his  agent, 
or  part  payment  on  account  of  any  principal  or  interest,  prevents 
the  running  of  the  statutory  limitation.  A.  C.  W. 
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EMBIEICOS  v.  ANGLO-AUSTRIAN  BANK 

[1905]  1  K.  B.  677. 

Also  Beported  in  74  L.  J.  K.  B.  N.  B.  328,  53  Week.  Hep.  308,  92  L.  T.  K.  a 

305,  21  Time*  L.  It.  288,  10  Com.  Cos.  9B. 

BUI  of  exchange  —  Cheque  —  Cheque  stolen  abroad.  —  Forged  Indorse- 
ment —  Transfer  for  value  in  foreign  country  —  Conflict  of  luws  — 
JHU*  of  exchange  at*  1882  (40  A  48  Viet.  chap.  81) ,  §§  94,  72. 

The  rule  ol  international  law,  that  the  validity  of  a  transfer  of  mov- 
able chattels  must  be  governed  by  the  law  of  the  country  in  which  the 
transfer  takes  place,  applies  to  the  transfer  of  bills  of  exchange  or 
cheques  by  indorsement. 

Aleock  v.  Smith  [1892]  1  Ch.  238,  61  L.  J.  Ch.  N.  8.  161,  MLT.N. 
8.  935,  followed,  as  being  a  decision  to  that  effect. 

Per  Vaughan  Williams,  L.J. :  Bemble,  that  the  indorsement  of  a  bill 
of  exchange  in  a  foreign  country,  valid  under  the  foreign  law  but  invalid 
under  English  law,  would  be  effectual  to  give  the  indorsee  a  good  title  to 
the  bill  as  against  the  drawer  or  acceptor. 

Sec.  24  of  the  bills  of  exchange  act  1882  does  not  apply  to  an  indorse- 
ment of  a  bill  of  exchange  abroad.  That  section  is  only  declaratory  of 
English  law,  and  does  not  control  the  general  rule  of  international  law. 

incut*  v.  Crtdit  Lyonnais  [1897]  1  O,  B.  148,  86  U  J.  Q,  B.  N.  B. 
226,  76  L.  T.  N.  S.  514,  distinguished. 

A  cheque  on  a  London  bank  was  drawn  in  Rouraania  in  favor  of  the 
plaintiffs,  who  the  same  day  specially  indorsed  it  to  a  firm  in  London, 
and  placed  it,  with  a  letter,  in  an  envelop  addressed  to  that  firm  in 
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London.  The  cheque  in  stolen  from  the  envelop  by  one  of  the  plain- 
tiffs' clerks.  The  cheque  was  presented  at  a  bank  in  Vienna  by  a  person 
who  desired  that  it  might  be  cashed.  It  then  bore  an  indorsement,  which 
purported  [878]  to  be  that  of  the  London  firm,  but  which  wag  in  fact 
forged.  The  Vienna  bank,  acting  in  good  faith  and  without  negligence, 
cashed  the  cheque,  and  then  indorsed  it  to  the  defendants,  bankers  in 
London,  and  sent  it  to  them  by  post.  The  defendants  cashed  it  at  the 
London  bank  on  which  it  was  drawn.  The  plaintiffs  iued  the  defendants 
for  damages  for  the  wrongful  conversion  of  the  cheque.  By  the  Austrian 
law  the  defendants  had  a  good  title  to  the  cheque  as  bona  fide  holders 
for  value  without  gross  negligence:  — 

Held,  that  Alcock  v.  Smith,  supra,  applied,  and  that  the  Austrian  law 
must  prevail,  the  transfer  of  the  cheque  having  been  made  in  that 
country. 

Decision  of  Walton,  J.  [1004]  2E.B.  870,  73  L.  J.  K.  B.  N.  8.  003,  S3 
Week.  Rep.  92,  80  Times  L.  R.  TM,  01  L.  T.  N.  8.  652,  «  Com.  Css.  308, 


(February  10,  1006.) 

Apfkax  from  the  decision  of  Walton,  J.  [1904]  2KB.  870. 

The  action  was  brought  by  Messrs.  L.  &  M.  Embiricos  against 
the  Anglo- Atis train  Bank  to  recover  damages  for  the  wrongful 
conversion  of  a  cheque.  On  March  6,  1903,  a  Roumanian  bank 
drew  a  cheque  at  Braila,  in  Boumania,  on  a  London  bank  pay- 
able to  the  plaintiffs  or  order.  The  same  day  the  plaintiffs  at 
Braila  specially  indorsed  the  cheque  to  G.  Embiricos  &  Com- 
pany, a  London  firm,  and  wrote  to  them  a  letter  which,  with 
the  cheque,  the  plaintiffs  placed  in  an  envelop  addressed  to  G. 
Embiricos  &  Company,  in  London.  The  cheque  was  stolen  from 
the  envelop  by  a  clerk  of  the  plaintiffs.  On  March  9,  1903, 
the  cheque  was  presented  at  the  bank  of  Messrs.  Schelhammer 
&  Schatterer,  in  Vienna,  by  a  person  who  desired  that  it  might 
be  cashed.  It  then  bore  the  indorsement  G.  Embiricos  &  Com- 
pany, in  addition  to  the  special  indorsement  to  that  firm  by  the 
plaintiffs.  The  indorsements  were  apparently  regular  and  in 
order,  but  that  of  G.  Embiricos  &  Company  was  in  fact  a 
forgery,  though  Messrs.  Schelhammer  &  Schatterer  were  ig- 
norant of  the  forgery.  They  telegraphed  to  the  Roumanian 
tank,  and,  having  ascertained  from  them  that  the  cheque  was  in 
order,  they  cashed  it,  and  on  the  same  day  they  indorsed  it  to 
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the  defendants  and  posted  it  to  them  in  London,  where  the  de- 
fendants cashed  it  at  the  bank  on  which  it  was  drawn. 

According  to  an  affidavit  made  as  to  the  Austrian  law  by  a 
doctor  of  law  of  the  University  of  Vienna,  "the  holder  of  a 
[679]  cheque  which  he  has  brought  bona  fide  without  gross  neg- 
ligence and  for  value  is  identified  as  the  proprietor  of  the  cheque, 
and  entitled  to  the  proceeds  thereof  against  all  the  world,  not- 
withstanding that  the  cheque  has  been  previously  stolen,  and 
notwithstanding  that  the  indorsement  has  been  forged." 

Walton,  J.,  gave  judgment  for  the  defendants.  He  held, 
upon  the  authority  of  Alcoch  v.  Smith  [1892]  1  Ch.  238,  61 
L.  J.  Ch.  N.  S.  181,  66  L.  T.  N.  8.  126,  that  the  transfer  of 
the  cheque  in  Vienna  was  governed  by  Austrian  law,  and  gave 
the  Vienna  bank  a  good  title  to  the  cheque,  which  title  they 
transferred  to  the  defendants. 

The  plaintiffs  appealed. 

J.  E.  Bankes,  K.O.  and  Leslie  De  Gruyther,  for  the  plain- 
tiffs. In  the  case  of  a  hill  of  exchange  or  a  promissory  note  or  a 
cheque  payable  in  England,  the  right  to  enforce  payment  must 
be  governed  by  the  law  of  England,  and  a  person  who  brings 
over  from  abroad  a  document  of  this  kind  which  is  governed 
by  the  law  of  England  to  the  extent  of  the  obligations  of  the 
drawee,  if  he  seeks  to  use  it  as  a  negotiable  instrument,  cannot 
be  heard  to  say  that  the  law  of  England  as  regards  that  nser 
does  not  apply.  Lacave  v.  Credit  Lyonnais  [1897]  1  Q.  B.  148, 
66  L.  J.  Q.  B.  N.  8.  226,  75  L.  T.  N.  S.  514.  A  distinction 
must  be  drawn  between  the  title  to  the  document  and  the  power 
to  enforce  payment.  The  judgment  of  Bomer,  J.,  in  Alcock  v. 
Smith  [1892]  1  Ch.  238,  61  L.  J.  Ch.  N.  8.  161,  66  L.  T.  N.  S. 
136,  is  opposed  to  this  contention ;  but  the  Court  of  Appeal,  in 
affirming  that  judgment,  proceeded  on  different  grounds;  and 
that  case  is  distinguishable  from  the  present,  because  there  there 
was  no  question  of  a  forged  indorsement 

Sec.  72  of  the  bills  of  exchange  act  1882  provides  that,  sub- 
ject to  the  provisions  of  the  act,  the  interpretation  of  the  indorse- 
ment of  a  bill  is  determined  by  the  law  of  the  place  where  the 
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contract  in  made  1  ;  but  that  must  be  read  [680]  in  connection 
with  §  24,  which  says  that  under  no  circumstances  will  the  law 
recognize  a  forged  instrument  Therefore  the  indorsement 
referred  to  in  §  72  must  mean  a  genuine  indorsement 

[They  also  cited  Bobbett  v.  Pinkett  (1876)  1  Ex.  D.  868,  45 
L.  J.  Ch.  N.  S.  556,  34  L.  T.  N.  8.  851,  24  Week.  Hep.  711 ; 
Lebel  v.  Tucker  (1867)  LK.8Q.B.  77,  8  Best  &  S.  830,  37 
L.  J.  Q.  B.  N.  S.  46,  17  L.  T.  N.  S.  244,  16  Week.  Rep.  338 ; 
In  re  Marseilles  Extension  Railway  and  Land  Co.  (1885)  30 
Ch.  D.  598,  55  L.  J.  Ch.  K  8.  116;  De  la  Chavmette  v.  Bank 
of  England  (1831)  2  Barn.  &  Ad.  385,  36  Revised  Rep.  599, 
9  L.  J.  K.  B.  239 ;  Robertson  v.  Burdekin  (1843  )  6  Dunlop,  17.  j 

Cohen,  K.O.,  and  Maurice  Hill,  for  the  defendants.  The 
sole  question  is  whether  the  defendants  have  wrongfully  con- 
verted the  cheque  to  their  own  use.  There  was  no  wrongful 
conversion  as  in  Arnold  v.  Cheque  Bank  (1876)  1  C.  P.  D.  578, 
45  L.  J.  Ch.  N.  S.  562,  84  L.  T.  N.  S.  729,  24  Week.  Rep.  759. 
The  question  whether  there  was  a  wrongful  conversion  by  the 

iffee.  24 1  "Subject  to  the  provisions  of  this  act,  where  a  signature  on 
a  bill  ia  forged  or  placed  thereon  without  the  authority  of  the  person  whose 
signature  it  purports  to  be,  the  forged  or  unauthorised  signature  ia  wholly 
inoperative,  and  no  right  to  retain  the  bill  or  to  give  a  discharge  therefor 
or  to  enforce  payment  thereof  against  any  party  thereto  can  be  acquired 
through  or  under  that  signature,  unless  the  party  against  whom  It  is  sought 
to  retain  or  enforce  payment  of  the  bill  is  precluded  from  setting  up  the 
forgery  or  want  of  authority." 

Sec  72:  "Where  a  bill  drawn  in  one  country  is  negotiated,  accepted,  or 
payable  in  another,  the  rights,  duties,  and  liabilities  of  the  parties  thereto 
are  determined  as  follows:  (1)  The  validity  of  a  bill  as  regards  requisites 
In  form  is  determined  by  the  law  of  the  place  of  issue,  and  the  validity  as 
regards  requisites  in  form  of  the  supervening  contracts,  such  as  accept- 
ance or  indorsement  or  acceptance  supra  protest,  is  determined  by  the  law 
of  the  place  where  such  contract  was  made.  Provided  that— (a)  where  a  bill 
is  issued  out  of  the  United  Kingdom  it  is  not  invalid  by  reason  only  that 
it  ia  not  stamped  in  accordance  with  the  law  of  the  place  of  issue;  ( b)  where 
a  hill,  issued  out  of  the  United  Kingdom,  conforms,  as  regards  requisites 
in  form,  to  the  law  of  the  United  Kingdom,  it  may,  for  the  purpose  of 
enforcing  payment  thereof,  be  treated  as  valid  as  between  alt  persons  who 
negotiate,  bold,  or  become  parties  to  it  In  the  United  Kingdom.  (2)  Sub- 
ject to  the  provisions  of  this  act,  the  interpretation  of  the  drawing,  indorse- 
ment, acceptance,  or  acceptance  supra  protest  of  a  bill,  is  determined  by 
the  law  of  the  place  where  such  contract  ie  made.  Provided  that  where  an 
inland  bill  is  indorsed  in  a  foreign  country  the  indorsement  shall,  as  re- 
gards the  payer  be  interpreted  according  to  the  law  of  the  United  Kingdom." 
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defendants  depends  upon  whether  at  the  time  of  the  conversion 
the  property  in  the  cheque  was  in  the  plaintiffs.  It  is  sub- 
mitted that  at  the  time  of  the  conversion  the  plaintiffs  had  lost 
their  property  in  the  cheque.  Under  the  Austrian  law  the 
Vienna  hank  as  purchasers  for  value  without  negligence  ac- 
quired a  good  title  to  the  cheque  by  the  indorsement  to  them, 
notwithstanding  [081]  that  it  was  forged,  and  that  good  title 
they  passed  on  to  the  defendants.  It  is  contended  that  the  ordi- 
nary rule  of  international  law,  that  the  transfer  of  a  movable 
chattel  is  regulated  by  the  law  of  the  country  in  which  the  trans- 
fer takes  place  (vide  Dicey'B  Conflict  of  Laws,  r.  140,  p.  530), 
applies  equally  to  negotiable  instruments,  and  indeed  applies 
to  them  a  fortiori.  And  Alcock  v.  Smith  [1892]  1  Ch.  238,  at 
pp.  255,  256,  is  an  authority  to  that  effect  This  was  distinctly 
so  laid  down  by  Homer,  J.,  and  his  decision  was  affirmed  by  the 
Court  of  Appeal. 

As  regards  movable  chattels,  the  rule  was  recognized  in  Cam- 
mell  v.  Bewell  (1860)  5  Hurlst  &  N.  728,  744,  29  L.  J.  Exch. 
N.  S.  350,  6  Jur.  N.  S.  016,  2  L.  T.  N.  S.  799,  8  Week.  Rep. 
639,  5  Eng.  Rul.  Cas.  891;  Castrique  v.  Imrie  (1870)  L.  R. 
4  H.  L.  414,  39  L.  J.  C.  P.  N.  S.  350,  23  L.  T.  N.  S.  48,  19 
Week.  Rep.  1,  5  Eng.  Rul.  Cas.  899 ;  Hooper  v.  Qvmm,  L.  R. 
2  Ch.  282,  289,  36  L.  J.  Ch.  N.  S.  605,  16  L.  T.  N.  S.  107, 
15  Week.  Rep.  464.  An  indorsement  may  give  the  indorsee  of 
a  bill  of  exchange  a  better  title  than  the  indorsee  has.  Sturte- 
vani  v.  Forde  (1842)  4  Mann.  &  G.  101,  106,  4  Scott,  N.  R, 
668,  11  L.  J.  C.  P.  N.  S.  245.  It  is  submitted  that  the  prin- 
ciple laid  down  in  Cammell  v.  Sewell  (1860)  5  Hurlst.  &  N. 
728,  744,  29  L.  J.  Exch.  N.  S.  350,  6  Jur.  N".  S.  916,  2  L.  T. 
N.  S.  799,  8  Week.  Rep.  639,  5  Eng.  Rul.  Cas.  891,  is  of  uni- 
versal application ;  a  good  title  acquired  in  a  foreign  country  to 
movable  or  to  negotiable  instruments  by  the  law  of  that  country 
will  be  recognized  in  every  other  civilized  country. 

[Vaughan  Williams,  L.J.,  referred  to  Phillips  v.  Warren 
(1845)  14  Meeu.  &  W.  379,  14  L.  J.  Exch.  N.  S.  280,  9  Jur. 
930;  Emmett  v.  Tottenham  (1853)  L.  E.  8  Exch.  884,  22  L.  J. 
Exch.  N.  S.  281,  17  Jur.  509,  1  Week.  Rep.  372.] 
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It  is  contended  that  §§  24  and  72. of  the  bills  of  exchange 
act  1882  do  not  affect  the  present  question. 

Re  Marseille*,  &c„  Land  Co.  (1885)  30  Ch.  D.  598,  55  L.  J. 
CJj.  N.  S.  116,  does  not  establish  the  proposition  for  which  it 
was  cited.  There  the  indorsement  was  bad  according  to  French 
law,  but  good  according  to  English  law,  and  Pearson,  J.,  held 
that  the  bill  must  be  treated,  as  between  the  drawer  and  his  in- 
dorsee and  the  acceptors,  as  an  English  bill,  and  therefore  the 
indorsement  was  valid.  Robertson  v.  Burdekin  (1843)  6  Dun- 
lop,  17,  does  not  affect  the  present  case.  Because  a  transfer  valid 
in  one  country  is  effectual  in  every  other  country,  it  does  not  fol- 
low that  a  transfer  which  is  invalid  in  the  country  in  which  it 
is  made  is  effectual  elsewhere. 

[Vaughan  Williams,  L.J.,  referred  to  Lebel  v.  Tucker 
(1867)  LE.8Q.B.  77,  8  BeBt  &  S.  830,  37  L.  J.  Q.  B.  N.  S. 
46,  17  L.  T.  N.  S.  244,  16  Week.  Bep.  338.] 

[682]  That  decision  is  not  binding  on  this  court  But  it  does 
not  really  affect  the  present  case,  for  there  the  action  was  by  an 
indorsee  of  a  bill  against  the  acceptor. 

[Romer,  L.J.,:  The  decision  in  re  Marseilles,  <Gc.,  Land 
Co.  (1885)  30  Ch.  D.  598,  55  L.  J.  Ch.  N.  S.  116,  might,  per- 
haps, be  supported  on  the  ground  of  estoppel.] 

The  defendants  do  not  claim  through  the  forged  indorsement, 
but  through  the  Vienna  bank,  who  had  acquired  a  good  title 
to  the  cheque.  Jefferys  v.  Boosey  (1854)  4  H.  L.  Cas.  815,  3 
C.  L.  R.  625,  24  L.  J.  Exch.  1ST.  S.  81,  1  Jur.  N.  S.  615. 

In  Lacave  v.  Credit  Lyonnais  [1897]  1  Q.  B.  148,  66  L.  J. 
Q.  B.  N.  S.  226,  75  L.  T.  N.  S.  514,  the  defendants  had  not 
acquired  a  title  to  the  cheque;  it  was  sent  to  them  for  collection. 
It  was  assumed  in  the  judgment  that  a  transfer  valid  in  France 
would  be  recognised  in  England.  When  the  London  bank  dealt 
with  the  cheque,  the  Paris  bank  had  acquired  no  title  to  it; 
there  had  been  no  transfer  of  the  property  from  the  true  owner. 
Eleinwort,  Sons,  &  Co.  v.  Comptoir  National  d'  Escompte  de 
Paris  [1894]  2  Q.  B.  157,  63  L.  J.  Q.  B.  N.  S.  674,  10  Reports, 
259,  is  also  distinguishable  from  the  present  case. 

Leslie  De  Gruyther,  in  reply.  If  the  appellants  are  right, 
the  proviso  to  subsec  2  of  §  72  of  the  bills  of  exchange  act  1882 
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has  no  meaning.  There  can  be  no  title  to  the  proceeds  of  a  bill 
of  exchange,  unless  there  would  be  a  title  to  them  as  against 
the  acceptor.  If  this  cheque  had  been  an  ordinary  bill  of  ex- 
change payable  in  England,  and  the  acceptor  had  refusal  to 
pay  it,  the  holders  could  not  have  maintained  an  action  against 
him.  By  §  73  of  the  bills  of  exchange  act  1882,  "the  provisions 
of  this  act  applicable  to  a  bill  of  exchange  payable  on  demand 
apply  to  a  cheque." 

[Vaughan  Williams,  K.T.,  referred  to  Bradlaugh  v.  De  Bin 
(1870)  LB.5C.P.  473,  89  J.  a  P.  N.  S.  254,  22  L.  T.  N.  8. 
623,  18  Week.  Hep.  931.] 

Cur.  adv.  vvH. 

Vaughan  Williams,  L.J.,  read  a  judgment,  in  which,  after 
stating  the  facts  as  above,  he  continued :  Walton,  J.,  decided  the 
case  in  favor  of  the  defendants  on  the  ground  that,  by  the  trans- 
fer of  the  cheque  to  the  Vienna  bank,  [683]  a  good  title  to  the 
cheque,  which  the  English  Court  was  bound  to  recognize,  passed 
to  the  Vienna  bank,  and  that  that  bank  gave  an  equally  good 
title  to  the  defendants,  who,  when  they  presented  the  cheque  for 
payment  to  the  bank  on  which  it  was  drawn,  were  dealing  with 
their  own  property,  and  not  with  the  plaintiffs'  property.  He 
pointed  out  that  the  only  question  in  this  action  is  between  the 
original  payees  and  the  subsequent  holders  of  the  cheque,  who 
derived  their  title  to  the  cheque  through  an  indorsement  which 
had  been  forged.  And  that,  inasmuch  as  under  the  English 
law  no  title  could  be  made  under  a  forged  indorsement,  but  un- 
der the  Austrian  law  the  bona  fide  holder  of  a  cheque,  for  which 
he  has  given  value  in  ignorance  of  any  flaw  in  the  title  of  Ihe 
transferrer,  is  entitled  to  the  cheque,  although  it  has  been  pre- 
viously Btolen  and  the  indorsements  upon  it  have  been  forged,  it 
became  necessary  to  decide  whether  the  validity  of  the  trans- 
fer of  this  cheque  ought  to  be  governed  by  Austrian  or  by  Eng- 
lish law.  Walton,  J.,  held  that  the  question  of  the  validity  of 
the  transfer  ought  to  be  governed  by  Austrian  law,  first,  because 
it  was  decided  by  Romer,  3.,  and  on  appeal  by  the  court  of  Ap- 
peal in  Alcoch  v.  Smith  [1892]  1  Ch.  238,  61  L.  J.  Ch.  N.  S. 
161,  65  L.  T.  N.  S.  335,  that  the  ordinary  rule  as  to  the  transfer 
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of  chattels  which  is  thus  stated  in  rule  140  ef  Dieey's  Conflict  of 
Laws,  that  "assignment  of  a  movable  which  can  be  touched 
(goods),  giving  a  good  title  thereto  according  to  the  law  of  the 
country  where  the  movable  is  situated  at  the  time  of  the  assign- 
ment (lex  situs)  is  valid,"  applies  to  a  bill  of  exchange,  and,  I 
suppose,  to  any  negotiable  instrument;  and  Walton,  J.,  also 
seemed  to  be  of  opinion  that  his  judgment  could  be  justified  by 
the  words  of  §  72  of  the  bills  of  exchange  act  1882.  For  the 
learned  Judge  said  that  if  the  "interpretation"  of  the  indorse- 
ment means  the  legal  effect  of  the  transfer  by  indorsement,  it 
would  cover  this  case. 

I  think  that  the  view  taken  by  Walton,  J.,  of  the  effect  of 
the  decision  in  Alcoch  v.  Smith,  supra,  that  the  rule  that  the 
validity  of  the  transfer  of  chattels  must  be  governed  by  the 
law  of  the  country  in  which  the  transfer  takes  place,  applies  to 
a  bill  or  a  cheque,  and  applies  to  the  transfer  of  bills  or  cheques 
in  cases  [884]  where  the  transfer  is  by  indorsement,  is  right; 
although  in  the  ease  of  Alcoch  v.  Smith,  supra,  the  transfer  was 
not  by  indorsement,  but  by  process  of  law  in  the  shape  of  a  ju- 
dicial arrestment  This  conclusion  seems  sufficient  to  negative 
the  cause  of  action  in  the  present  case,  which  is  an  action  by  the 
payee  against  an  indorsee,  who  claims  under  a  forged  indorse- 
ment giving  him  a  good  title  in  the  country  where  the  indorse- 
ment was  made. 

But  it  would  manifestly  be  an  unsatisfactory  state  of  the 
low  if  the  legal  result  is  that  the  indorsement  is  effective  to 
give  the  indorsee  of  a  bill  a  good  title  as  against  the  payee,  but 
not  effective  according  to  English  law  to  give  that  indorsee  a 
good  title  against  the  drawer  or  the  acceptor.  And  it  would 
be  convenient,  as  well  from  a  legal  as  from  a  commercial  point 
of  view,  that  it  should  be  established  that  the  title  by  such  an  in- 
dorsement is  good  as  against  the  original  parties  to  a  negotiable 
instrument,  having  regard  to  the  contractual  liability  incurred 
by  them  thereby.  I  do  not  think  that  Alcock  v.  Smith,  supra, 
decides  this  question ;  on  the  contrary,  it  seems  to  me  that  the 
judgments  of  Homer,  J.,  and  the  Court  of  Appeal,  both  dis- 
claim so  doing;  and,  further,  it  seems  to  me  that  the  law  as 
laid  down  by  Pearson,  J.,  in    re   Marseilles,   &c,   Land   Co. 
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(1885)  30  Ch.  D.  598,  55  L.  J.  Ch.  H.  S.  116,  and  by  LuBh,  X, 
in  Lebel  v.  Tucker  (1867)  L.  R.  3  Q.  B.  77,  83,  8  Best  &  S.  830, 
37  L.  J.  Q.  B.  N.  S.  46,  17  L.  T.  N.  S.  244, 16  Week.  Rep.  338, 
is,  in  effect,  authority  to  the  contrary.  At  all  events,  it  is  never 
been  decided  that  the  liability  of  an  acceptor  in  England  of  a 
bill  drawn  abroad,  or  of  the  drawer  of  a  cheque  payable  in  Eng- 
land, amounts  to  a  contract  to  pay  on  a  forged  indorsement 
valid  by  the  foreign  law,  but  invalid  by  the  law  of  England.  It 
may,  however,  be  that  the  contract  of  the  drawer  or  acceptor  is  to 
pay  on  any  indorsement  recognized  by  the  law  of  England,  even 
though  that  indorsement  be  invalid  according  to  what  I  will  call 
for  convenience  the  local  law  of  England.  I  am  disposed  to  think 
that  this  ib  the  true  contract.  If  the  contract  of  the  drawer  of 
a  cheque  or  acceptor  of  a  bill  were  limited  to  payment  on  in- 
dorsements valid  by  the  English  local  law,  an  argument  might 
be  raised  that,  even  though  the  [685]  indorsement  abroad  was 
valid  to  legalize  the  possession  by  the  indorsee  claiming  under  the 
foreign  indorsement,  yet  he  would  be  guilty  of  a  conversion  if 
he  used  a  negotiable  instrument  to  the  possession  of  which  he 
was  entitled,  for  the  purpose  of  obtaining,  and  did  obtain,  pay- 
ment from  an  original  party  to  the  negotiable  instrument  from 
whom  he  could  not  have  recovered  by  process  of  law.  User  of  a 
chattel  by  a  person  entitled  to  possesison  in  such  a  manner  would 
perhaps  give  a  right  of  action  for  money  had  and  received. 

I,  however,  have  come  to  the  conclusion  that  as  between  the 
payees  and  these  indorsees  there  is  no  cause  of  action  for  conver- 
sion, and  that  the  judgment  of  Walton,  J.,  must  be  affirmed. 

It  is  to  be  observed  that  our  decision  in  the  present  case  does 
not  increase  the  liability  of  the  bank  upon  which  the  cheque  was 
drawn  and  which  paid  the  cheque.  I  wish  to  add  that  I  am  not 
satisfied  that,  having  regard  to  the  terms  of  subsec.  2  of  §  72  of 
the  bills  of  exchange  act  1882,  that  section  is  conclusive  of  the 
present  case,  and  I  do  not  think  that  §  24  governs  the  case  of  an 
indorsement  abroad. 

Romer,  L.J. :    I  have  come  to  the  same  conclusion. 
The  only  question  is  one  of  conversion, — Did  the  defendants 
convert  the  property  of  the  plaintiffs!    Now,  if  the  plaintiffs 
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when  the;  brought  this  action  had  no  title  to  the  cheque  in  ques- 
tion as  against  the  defendants,  the  action  must  clearly  fail.  The 
defendants,  by  the  foreign  firm  through  whom  they  claim,  did 
acquire  e  good  title  to  the  cheque  as  against  the  plaintiffs,  if  the 
Austrian  law  applied.  The  only  question,  therefore,  is  whether 
the  Austrian  law  did  apply. 

The  plaintiffs  contend  that  it  did  not,  on  the  ground  that  bills 
of  exchange  and  cheques  are  wholly  outside  the  general  principle 
of  private  international  law,  which  gives  effect  to  a  title  ac- 
quired by  transfer  abroad  by  the  law  of  the  country  in  which 
the  transfer  took  place.  I  think  that  contention  is  erroneous  for 
the  reasons  which  were  given  by  me  in  Alcock  v.  Smith  [1892] 
1  Ch.  238,  61  L.  J.  Ch.  N.  S.  161,  65  L.  T.  N.  S.  335,  and 
which  were,  I  think,  approved  by  the  Court  of  [886]  Appeal 
in  that  case;  and,  on  further  consideration,  I  see  no  reason, 
having  regard  to  the  authorities  as  they  stand,  to  depart  from 
the  opinion  which  I  then  expressed.  Certainly  no  subsequent 
case  has  thrown  any  doubt  upon  the  decision  which  I  then  gave. 
Laeave  v.  Credit  Lyonnais  [1897]  1  Q.  B.  148,  66  L.  J.  Q.  B. 
N.  S.  226,  75  L.  T.  N.  S.  514,  certainly  did  not;  on  the  con- 
trary, it  appears  to  me  to  recognize  the  general  principle  which 
formed  the  basis  of  my  judgment  in  Alcock  v.  Smith,  supra. 
Of  course,  it  may  well  be  that  by  reason  of  some  special  Eng- 
lish enactment  or  law  the  English  Courts  might  be  compelled 
not  to  recognize  the  application  of  the  general  principle  of  in- 
ternational law  in  special  cases  brought  before  them  for  deci- 
sion ;  but  I  know  of  no  English  law  or  enactment  which  obliges 
the  English  Courts,  in  Buch  a  case  as  the  present,  to  refuse  to 
give  effect  to  the  defendants'  titla  Sec.  72  of  the  bills  of  ex- 
change act  1882,  which  codifies  the  law  relating  to  hills  of  ex- 
change, cheques,  and  promissory  notes,  certainly  does  not.  On 
the  contrary,  that  section  at  any  rate  recognizes  those  general 
principles,  and  in  particular  in  subsec.  2,  which  says  that,  "sub- 
ject to  the  provisions  of  this  act,  the  interpretation  of  the  draw- 
ing, indorsement,  acceptance,  or  acceptance  supra  protest  of  a  bill, 
is  determined  by  the  law  of  the  place  where  such  contract  is 
made."  The  proviso  to  that  subsection,  "that  where  an  inland 
bill  is  indorsed  in  a  foreign  country  ihe  indorsement  shall  as 
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regards  the  payor  be  interpreted  according  to  the  law  of  the 
United  Kingdom,"  does  not  touch  the  present  case. 

The  only  other  section  to  which  I  need  refer  is  §  24.  That 
is  only  a  statement  of  the  general  English  law, — local,  therefore, 
for  the  purpose  of  the  present  case, — and  has  not,  in  my  opinion, 
the  intention  or  effect  of  controlling  the  operation  of  private 
international  law  in  such  a  case  as  at  present 

for  these  reasons  I  think  the  appeal  fails. 

Stirling,  L. J . :  I  am  of  the  same  opinion.  I  agree  with 
the  judgment  of  Walton,  J.,  and  with  what  has  been  said  by 
my  learned  brethren,  subject  only  to  this, — that,  as  at  present 
advised,  and  reserving  to  myself  full  liberty  to  reconsider  the 
[687]  question  if  it  should  arise  hereafter,  I  attach  more  weight 
to  §  72,  subseo,  2,  of  the  bills  of  exchange  act,  than  I  understand 
that  they  do. 

And  as  regards  Lacave  v.  Credit  Lyonnais  [1897]  1  Q.  B. 
148,  66  L.  J.  Q.  B.  N.  S.  226,  75  L.  T.  N.  S.  514,  it  does  not 
appear  to  me  to  apply  to  the  present  case,  because,  as  I  under- 
stand the  facta,  the  cheque  which  was  the  subject  of  that  action 
did  not  come  into  the  hands  of  a  "holder  in  due  course"  within 
the  meaning  of  §  29  of  the  bills  of  exchange  act,  that  is,  into 
the  hands  of  a  purchaser  for  value  who,  without  notice  of  the 
defect,  acquired  a  title  to  the  cheque  by  the  foreign  law. 

Appeal  dismissed. 

Solicitors :  Downing,  EandcocJt,  Middteton,  &  Lewie;  Birch- 
am  &  Company, 

Note.— Conflict  of  laws  as  to  the  validity  of  transfer  of  com- 
mercial paper. 
This  note  is  confined  strictly  to  the  question  of  what  law  gov- 
erns the  validity  of  the  transfer  of  commercial  paper,  and  does  not 
include  cases  dealing  with  the  law  regulating  the  necessity  of  pre- 
sentment, time  and  place  of  payment,  and  kindred  questions. 

American  decisions. 

The  American  decisions  upon  the  question  of  what  law  governs  the 

validity  of  the  transfer  of  commercial  paper  are  generally  agreed 
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that  the  well-recognized  rule  that  the  law  of  the  place  where  a 
tract  is  made,  lex  loci  contractus,  governs  its  validity,  is  appli 
and  controlling  in  case  of  the  transfer  of  commercial  paper. 

But  even  where  this  rule  is  recognized,  a  practical  exception  : 
application  exists  in  those  jurisdictions  which  hold  that  wheri 
validity  of  a  transaction  is  governed  by  the  common  law,  the; 
not  accept  the  decisions  of  the  state  where  the  transaction  took 
as  conclusive  of  what  the  common  law  is,  but  will  determine 
question  for  themselves. 

In  MeClintick  v.  Ctiiamim  (1843)  3  McLean,  158,  Fed.  Cas 
8,699,  where  an  action  was  brought  by  an  assignee  of  a  note  ag 
the  maker,  it  was  held  that  the  validity  of  the  assignment 
to  be  governed  by  the  law  of  Pennsylvania,  where  it  was  mad' 
though  the  note  was  executed  and  payable  in  another  state;  ai 
the  law  of  Pennsylvania  forbade  an  unincorporated  bank  to 
such  an  assignment,  it  was  held  to  give  the  assignee  no  right  of  a 
in  any  state.  The  court  said :  "Every  assignment  of  a  negotiafr 
strument,  as  between  the  parties  to  that  assignment,  is  subject  i 
law  of  the  place  where  the  contract  of  assignment  is  made;  a 
by  such  law  the  assignment  was  void,  as  against  law,  the  ass 
can  exercise  no  right  under  such  a  transfer,  in  the  state  where  i 
made,  or  in  any  other  state  or  country.  The  contract  of  assignmi 
not,  as  the  counsel  supposes,  an  Indiana  contract,  nor  that  th 
sign  or  will  perform  a  duty  in  Indiana ;  but  that  if  the  drawers  o 
notes  there  shall  fail  to  pay  them,  on  demand  and  notice,  such  I 
the  law  of  Pennsylvania,  he  will  pay  the  notes.  Now  this  is  a 
different  contract  from  that  made  by  the  original  parties  t< 
notes ;  and  as  it  was  made  in  a  different  state,  must  be  subject  t 
law  of  that  state.  And  as  it  appears,  by  the  decision  of  the  sup 
court  of  Pennsylvania,  that  the  assignment  to  the  plaintiff  was 
he  cannot  sue  by  virtue  of  it  in  this  court." 

So,  in  Ckmian  v.  Barnes  (1874)  50  Ala.  360,  in  a  suit  in 
bama,  by  the  transferee  against  the  maker  of  a  note,  it  was  held 
where  a  married  woman  lived  in  Alabama  with  her  husband, 
there  acquired  a  promissory  note,  and  subsequently  removed  to 
sissippi,  the  validity  of  the  transfer  of  the  note  by  the  husbai 
the  latter  state  was  governed  by  the  law  of  that  state.  The  < 
said :  "The  transfer  of  a  promissory  note  is  a  contract.  The  If 
the  place  where  the  contract  is  entered  into  controls  its  stipule 
and  the  power  of  the  parties  to  make  it." 

And  in  Dundas  v.  Bowler  (1844)  3  McLean,  397,  Fed.  Gas 
4,141,  where  an  action  was  brought  by   the  assignee  of  notes  ag 
the  maker,  it  was  held  that  the  law  of  the  place  of  the  assign 
B.  R.  Cu.  Vol.  n.— 80. 


a  By  Google 


SOS  ANNOTATION. 

governed  its  validity,  and  where  by  that  law  certain  officers  of  a 
bank  were  authorized  to  make  each  assignment  it  was  held  valid. 

So,  in  Colonial  Nat.  Bank  v.  Duerr  (1905)  108  App.  Div.  215, 
95  N.  Y.  Supp.  810,  in  an  action  by  one  who  had  discounted  a  note 
against  the  maker  and  an  indorser,  where  a  note  dated  and  payable 
in  Ohio  was  indorsed  in  New  York,  it  was  held  that  the  indorsement 
was  governed  by  the  law  of  the  latter  state;  and  where  by  the  law 
of  that  state  the  instrument  was  good  in  the  hands  of  one  who  had 
discounted  it  in  good  faith,  he  was  held  entitled  to  recover. 

And  it  was  held  in  Cope  v.  Daniel  (1840)  9  Dana,  415,  an  action 
on  a  note  assigned  in  one  state  against  the  maker  in  another,  that 
the  question  of  whether  the  note  was  assignable  bo  as  to  pass  a  legal 
title  to  the  assignee  was  governed  by  the  law  of  the  state  where  the 
assignment  was  made,  so  that  the  court  could  not  judicially  know 
what  effect  that  law  had.  But  it  was  held  that  as  a  statute  of  the 
state  in  which  suit  was  brought  authorized  a  suit  in  that  state  in  the 
name  of  the  assignee,  he  could  maintain  such  an  action,  although 
under  the  lex  loci  contractus  he  might  have  been  entitled  only  to  an 
equitable  interest. 

And  in  Yeatman  v.  Cullen  (1839)  5  Blackf.  341,  in  an  action  upon 
a  promissory  note  by  an  assignee  against  the  makers  in  Indiana,  it 
was  held  that  the  validity  of  the  indorsement  of  the  note  should  be 
determined  by  the  laws  of  Ohio,  where  the  note  and  the  indorsement 
were  made  in  that  state.  The  court  relied  upon  the  case  of  Trimbey 
v.  Vignier,  infra,  and  said:  "The  circumstances  of  that  case  differ 
from  the  one  before  us,  but  the  principle  of  both  is  the  same ;  that 
principle  is,  that  when  a  note  is  made  and  indorsed  in  one  country, 
and  is  sued  upon  in  another,  the  indorsee's  title  depends  on  the  lex 
loci  contractus." 

And  in  Brook  v.  Tannest  (1895)  58  N.  J.  L.  162,  33  Atl.  382,  an 
action  by  an  indorsee  against  the  maker  of  a  note,  it  was  held  that 
the  consideration  for  the  transfer  of  the  note  being  sufficient  in 
New  Jersey,  where  the  transfer  was  made,  to  constitute  the  transferee 
a  bona  fide  holder,  it  was  not  necessary  to  inquire  whether  it  would 
be  sufficient  under  the  law  of  New  York  where  the  note  was  payable. 

In  Morrison  v.  Lovell  (1870)  4  W.  Va.  346,  in  an  action  by  the 
assignee  against  the  assignor  of  a  certificate  of  deposit  alleged  to  be 
illegal  because  made  within  a  part  of  a  state  which  was  under  the 
Confederate  government,  it  was  held  that  the  assignment  of  the  cer- 
tificate was  a  new  contract;  and  that  where  it  was  made  upon  a  new 
consideration  in  a  part  of  the  state  which  was  under  the  control  of 
the  Federal  government,  it  was  governed  by  the  law  of  the  place 
where  such  assignment  was  made ;  and  it  was  therefore  held  to  be  a 
valid  assignment. 

In  Rose  v.  Thames  Bank  (1860)  15  Ind.  292,  it  does  not  appear 
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whether  the  question  involved  was  as  to  the  validity  of  the  transfer 
of  a  promissory  note,  or  as  to  the  extent  of  the  liability  of  the  in- 
doreer;  but  the  court  laid  down  the  rule  that  the  contract  of 
indorsement  of  a  promissory  note  was  governed  by  the  law  of  the 
state  where  the  indorsement  was  made. 

And  there  is  a  dictum  in  Guernsey  v.  Imperial  Bank  (1911)  — 
L.B.A.(N.S.)  — ,  188  Fed.  300,  where  the  question  of  sufficiency 
of  presentment,  demand,  and  notice  was  involved,  that  the  law  of 
the  place  where  the  indorsement  is  signed,  or  is  delivered  so  that  it  be- 
comes a  contract,  governs  its  validity. 

In  Everett  v.  Vendryes  (1869)  19  N.  Y.  436,  however,  it  was  held 
that  the  sufficiency,  as  between  the  drawer  and  the  indorsee,  of  an 
indorsement  of  a  bill  of  exchange  drawn  and  indorsed  in  New 
Granada,  bnt  addressed  to  a  corporation  in  New  York  and  conse- 
quently payable  there,  was  to  be  determined  by  the  law  of  New 
York ;  bnt  it  was  admitted  that  as  between  the  indorser  and  indorsee 
the  law  of  New  Granada  as  the  place  where  the  contract  of  indorse- 
ment was  made  would  govern.  The  law  of  that  place  on  the  sub- 
ject of  indorsement  contained  certain  requisites  as  to  form  which 
were  not  complied  with  in  the  case  in  question,  and  it  appeared  that 
the  law  of  New  York  did  not  require  this  special  form  of  indorsement. 

The  court  in  Franklin  v.  Twogood  (1868)  25  Iowa,  520,  96  Am. 
Dec.  73,  approved  the  general  rule,  that  the  law  of  the  place  where 
a  contract  is  made  will  generally  govern  its  construction,  but  recog- 
nized an  exception  where  the  question  arose  under  the  common  law; 
and,  where  the  question  was  raised  in  Iowa  of  whether  an  indorse- 
ment made  in  Wisconsin  was  a  legal  and  valid  one  protecting  the 
holder  against  prior  equities,  held  that  as  there  were  no  customs  or 
usages  shown  to  be  in  force  in  Wisconsin  carrying  the  common  law, 
the  court  of  Iowa  would  not  be  governed  by  the  Wisconsin  decisions 
as  to  what  the  common  law  was,  but  would  determine  this  ques- 
tion for  itself. 

It  has  also  been  held  that  the  law  of  the  place  where  commercial 
paper  is  transferred  by  executors  controls  the  assignee's  right  to  main- 
tain an  action  in  another  state. 

Thus,  where  an  executor  was  authorized  to  assign  a  note  in  Ken- 
tucky, where  he  was  appointed,  and  by  the  law  of  that  state  his  as- 
signee was  authorized  to  sue  in  his  own  name,  it  was  held  that  he 
might  maintain  Buch  an  action  in  Mississippi,  since  he  was  vested 
with  the  absolute  legal  title.  Owen  v.  Moody  (1855)  29  Miss.  79. 
The  court  said :  "It  is  a  principle  of  universal  recognition,  that  a 
title  to  personal  property,  duly  acquired  under  the  lex  loci  rei  sitw, 
will  be  deemed  valid,  and  be  recognized  as  a  lawful  and  perfect  title 
in  every  other  country.  For  example,  if  a  foreign  administrator 
has,  in  virtue  of  his  administration,  reduced  the  personal  property  of 
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the  deceased  into  bis  possession,  and  has  acquired  the  legal  title  there- 
to according  to  the  laws  of  that  country,  he  may,  if  the  property 
should  be  wrongfully  taken  out  of  bis  possession,  sue  for  and  recover 
the  same  in  his  own  name  and  right  personally,  if  found  in  another 
country,  without  taking  out  new  letters  of  administration.  Again, 
if  a  specific  article  of  personal  property  is  bequeathed  in  a  foreign 
country,  and  the  legatee  there  has,  under  an  administration,  acquired 
full  possession  and  ownership,  he  may  afterwards  sue  in  his  own  name 
for  any  injury  done  to,  or  conversion  of,  the  property  in  another 
country,  where  the  wrongdoer  or  the  property  may  be  found,  without 
any  probate  of  the  will  within  that  jurisdiction.  .  .  .  This  prin- 
ciple is  entirely  applicable  to  the  case  at  bar.  For  negotiable  se- 
curities., and  the  note  in  question  was  negotiable  under  the  statute 
law  of  Kentucky,  where  the  will  was  probated  and  the  transfer  made, 
are  regarded  somewhat  in  the  light  of  chattels  personal,  rather  than 
as  choaes  in  action,  the  absolute  legal  title  to  which  vests  in  the 
indorsee."* 

And  see  to  the  same  effect,  Andrews  v.  Carr  (1863)  26  Miss.  577. 

And  it  was  held  in  Barrett  v.  Oillard  (1853)  10  Tex.  69,  that  if 
by  the  law  of  Louisiana,  where  a  note  was  assigned,  the  executors  of 
the  payee  were  authorized  to  assign  it  ao  as  to  vest  the  right  in  the 
assignee  to  maintain  suit  in  his  own  name  in  that  state,  he  might 
maintain  an  action  thereon  against  the  maker  in  Texas.  The  court 
said :  "It  proceeds  on  the  principle  that,  by  the  lex  loci  contractus, 
the  foreign  executor  is  empowered  to  pass  the  title  to  his  assignee ; 
and  that  the  title  having  vested  in  him  by  law  there,  he,  as  the  owner, 
may  maintain  an  action  to  enforce  his  rights  of  property  elsewhere, 
in  the  same  manner  as  if  he  were  the  original  payee.  This  seems 
clear  upon  principle  if  by  the  local  law  the  assignee  is  invested  with 
the  right  of  property  and  of  action,  and  thus  succeeds  to  all  the 
rights  of  the  payee." 

And  it  was  held  in  Harper  v.  Butler  (1829)  2  Pet.  239,  7  L.  ed. 
410,  that  where  an  executor  had  proved  the  will  of  his  testator  in 
Kentucky,  and  assigned  a  promissory  note  due  the  estate  by  a  citizen 
of  Mississippi,  the  assignee  might  maintain  a  suit  in  the  latter  state 
in  his  own  name  without  a  probate  of  the  will  there. 

But  it  has  been  held  that  an  excutrix  appointed  in  one  state  cannot, 
by  an  indorsement  of  a  note  payable  to  her  testator  in  another  state, 
give  the  indorsee  a  right  of  action  in  his  own  name  in  the  latter  state. 
Steams  v.  Burnkam  (1828)  5  Me.  261, 17  Am.  Dec.  228. 

This  decision  rests  on  the  ground  that  the  executrix  could  not 
herself  have  maintained  the  action  by  virtue  of  her  appointment  in 
the  foreign  state,  and  could  not  therefore  vest  the  indorsee  with  a 
power  which  she  did  not  herself  possess. 

And  in  Thompson  v.  Wilson  (1820)  2  N.  H.  291,  it  was  held  that 
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an  executor  who  was  appointed  in  one  state  could  not,  by  the  in- 
dorsement of  a  note  given  to  his  testator  by  an  inhabitant  of  another 
state,  authorize  Mb  indorsee  to  maintain  an  action  thereon  in  the  lat- 
ter state,  since  the  executor,  by  taking  out  letters  in  the  first  state, 
acquired  no  interest  in  a  contract  debt  due  from  an  inhabitant  of 
the  latter  state,  but  must  first  take  out  ancillary  administration  in 
such  state  before  he  can  legally  negotiate  it. 

English  decisions. 

The  English  decisions  leave  the  general  question  of  what  lav 
governs  the  transfer  of  commercial  paper  in  a  somewhat  unsettled 
state. 

In  Alcoch  v.  Smith  [1892]  1  Ch.  238,  61  L.  J.  Ch.  V.  3.  161, 
65  L.  T.  N.  S.  335,  which  was  followed  by  the  court  in  Embibicos  v. 
Ancilo- Austrian  Bank,  a  bill  was  drawn  in  the  English  language  in 
England,  upon  English  hankers,  and  was  made  payable  in  London ; 
it  was  indorsed  in  Norway  to  the  order  of  a  certain  person,  and  by 
him  indorsed  in  blank  and  delivered  in  Norway  to  an  agent  of  an 
English  firm  and  of  one  of  the  members  of  such  firm  individually. 
While  the  bill  was  in  the  hands  of  such  agent,  and  before  its  maturity, 
it  was  seized  in  execution  under  a  judgment  obtained  in  Norway  by 
a  creditor  of  the  other  member  of  the  firm,  and  after  maturity  was 
sold  at  auction,  in  accordance  with  the  law  of  Norway  and  was  subse- 
quently sold  by  the  purchaser  at  such  sale  to  a  third  person  in 
Sweden,  who  sent  it  for  collection  to  his  agent  in  England.  The 
firm  and  one  of  the  partners  (not  the  one  against  whom  the  judg- 
ment was  rendered  in  Norway)  enjoined  the  acceptors  from  paying 
the  bill,  and  subsequently,  by  arrangement,  the  proceeds  of  the  bill 
were  paid  into  court,  and  the  right  to  the  proceeds  contested  by  the 
plaintiffs  and  the  last  purchaser.  By  the  law  of  Norway  the  pur- 
chaser at  the  auction  sale  acquired  a  good  title,  and  by  that  law 
(which  in  that  respect  was  the  same  as  the  law  of  Sweden)  there  was 
no  difference  in  respect  of  negotiability,  between  a  current  and  an 
overdue  bill.  It  was  held  by  Eomer,  J.,  on  appeal  to  the  court  of 
appeal,  that  the  last  purchaser  was  entitled  to  the  proceeds  as  against 
the  plaintiffs,  notwithstanding  the  proviso  to  subsec.  3  to  §  72  of  the 
English  bills  of  exchange  act  of  1882,  to  the  effect  that  where  an 
inland  bill  is  indorsed  in  a  foreign  country  the  indorsement  shall, 
"as  regards  the  payer,"  be  interpreted  according  to  the  law  of  the 
United  Kingdom.  Romer,  J.,  put  the  decision  upon  the  ground 
that,  as  between  the  parties  to  the  controversy,  the  validity  and  effect 
of  the  transfers  were  to  be  determined  bv  the  law  of  Norway  and 
Sweden,  where  they  took  place.  He  said  that  the  action  was  in  real- 
ity one  for  the  recovery  of  the  bill, — a  mere  question  as  between  two 
parties,  each  claiming  against  the  other  to  be  entitled  to  hold  the  bill, 
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and,  as  holders,  to  obtain  payment  thereon.  He  held  that  the  pro- 
viso referred  to  did  not  apply,  because  no  question  as  to  the  effect 
of  the  transfers  or  indorsements  on  the  rights  or  liabilities  of  the 
payer  was  involved.  He  farther  said,  in  this  connection,  that,  if 
the  last  purchasers  of  the  bill  had  presented  it  for  payment  to  the 
payers  before  the  injunction  was  obtained,  the  latter  could  safely 
have  paid  the  bill,  irrespective  of  the  rights  inter  se  of  the  parties  to 
the  present  controversy.  He  cites,  in  support  of  this  statement,  the 
provision  of  §  59  of  the  above-mentioned  act,  to  the  effect  that  a  bill 
is  discharged  by  payment  in  due  course  by  an  acceptor  at  or  after 
maturity,  to  a  holder  thereof  in  good  faith  and  without  notice  that 
his  title  to  the  bill  is  defective ;  and  §  2  of  the  same  act,  defining  the 
term  "holder"  as  payee  or  indorsee  in  possession  of  the  bill.  Lindley, 
L.  J.,  and  Lopes,  L.  J.,  in  the  court  of  appeal,  took  the  position  that 
the  last  indorsement  in  Sweden  was  effectual  to  confer  a  good  title 
upon  the  indorsee,  whether  it  be  interpreted  according  to  the  English 
law  or  to  the  law  of  Sweden.  This  view  was  based  upon  §  36  subsec. 
8,  of  the  foregoing  act,  providing  that,  when  an  overdue  bill  is  negoti- 
ated, it  can  only  be  negotiated  subject  to  any  defect  of  title  affecting 
it  at  its  maturity,  and  that  thenceforward  no  person  who  takes  it 
can  acquire  or  give  a  better  title  than  that  which  the  person  from 
whom  he  took  it  had.  The  court  said  that,  in  effect,  the  latter  pro- 
vision did  not  adversely  affect  such  indorsee,  since  there  was  no  de- 
fect in  his  indorsees  title,  because  the  latter  acquired  his  title  at  a 
judicial  sale.  It  will  be  observed  that  this  theory  proceeds  upon  the 
assumption  that  the  effect  of  the  judicial  sale  as  a  transfer  of  the 
title  was  to  be  determined  solely  by  the  law  of  Norway,  and  was  not 
affected  by  the  law  of  England. 

In  Re  Marseilles  Extension  R.  &  Land  Co.  (1885)  30  Ch.  D.  598, 
bills  of  exchange  were  drawn  in  France  by  a  domiciled  Frenchman,  in 
the  French  language,  but  in  English  form,  on  an  English  company, 
which  duly  accepted  them.  The  drawer  indorsed  the  bills  and  sent 
them  to  an  Englishman  in  England.  It  was  held  that  the  acceptor 
could  not  dispute  his  liability  upon  the  ground  that  the  indorsement 
was  informal  according  to  French  law.  The  decision  is  put  upon 
the  ground  that  as  regards  the  drawer  the  bill,  being  in  English  form, 
was  an  English  bill.  The  court  was  not  called  upon  to  decide 
whether  an  indorsement  in  France  of  such  a  bill,  by  a  person  other 
than  the  drawer,  would  have  to  conform  to  the  law  of  France  in  order 
to  entitle  one  claiming  the  bill  under  or  through  such  indorsement  to 
maintain  an  action  thereon  in  England.  Pearson,  J.,  however  said : 
"If  I  had  to  decide  the  question  as  to  whether  or  not,  where  a  bill 
is  indorsed  in  different  countries,  the  indorsement  must  be  in  every 
case  in  conformity  with  the  law  of  the  country  in  which  the  indoree- 
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ment  takes  place,  I  should  certainly  take  time  to  consider  before  I 
came  to  the  conclusion  that  that  was  the  law." 

In  Lacave  v.  Credit  Lyonnait  [1897]  1  Q.  B.  148,  66  L.  J.  Q.  B.  N. 
S.  226,  75  L.  T.  N.  S.  514,  where  a  check  was  drawn  on  a  batik  in 
London,  and,  after  a  forged  indorsement,  was  presented  by  one  claim- 
ing to  be  the  last  indorsee  to  a  branch  of  the  same  bank  in  Paris  for 
collection,  and  was  by  that  bank  forwarded  to  the  London  branch, 
where  credit  was  allowed,  after  which  the  Paris  branch  paid  the  per- 
son who  presented  it  for  collection,  it  was  held,  in  an  action  by  the 
lawful  owner  of  the  check  against  the  London  branch,  that  the  latter 
was  guilty  of  *  conversion  in  England,  and  that  the  case  was  governed 
by  the  law  of  England,  by  which  the  bank  which  had  paid  the  check 
under  a  forged  indorsement  was  not  protected. 

In  Trimbey  v.  Vignier  (1833)  1  Bing.  N.  C.  151,  4  Moore  &  S. 
695,  6  Car.  &  P.  25,  where  the  court  of  common  pleas  having  found 
as  a  fact  that  by  the  law  of  France  an  indorsement  in  blank  does 
not  transfer  any  property  in  a  note  or  bill  of  exchange,  held  that  the 
holder  of  a  note  made  in  France,  and  there  indorsed  in  blank,  could 
not  recover  against  the  maker  in  England.  The  decision  appears  to 
be  upon  the  ground  that  the  law  of  France  governs  not  merely  be- 
cause the  note  was  indorsed  there,  but  because  it  was  made  there. 

In  Lebel  v.  Tucker  (1867)  L.  R.  3  Q.  B.  77,  8  Best  &  S.  830, 
37  L.  J.  Q.  B.  N.  S.  46, 17  L.  T.  N.  S.  244, 16  Week.  Bep.  338,  where 
a  bill  of  exchange  which  was  drawn,  accepted,  and  payable  in  Eng- 
land, was  indorsed  in  France  in  such  a  way  that  it  was  valid  under 
the  English  law  but  invalid  under  the  French  law,  it  was  held  by  the 
court  of  Queen's  bench  that  the  indorsee  might  maintain  an  action 
against  the  acceptor  in  England.  The  court  in  this  case  expressly 
refrains  from  expressing  any  opinion  as  to  the  rights  of  the  indorsee 
against  the  indorser  either  in  England  or  France ;  the  decision  in 
the  case  being  upon  the  ground  that  the  acceptor  in  such  a  case  under- 
took to  pay  the  payee  or  his  order  by  an  indorsement  valid  according 
to  the  law  of  England. 

The  case  of  Bradlaugh  v.  De  Rin  (1868)  L.  E.  3  C.  P.  538,  37 
L.  J.  C.  P.  N.  S.  318,  18  L.  T.  N.  S.  904,  16  Week.  Eep.  1128,  pre- 
sents a  question  intermediate  between  that  in  Trimbey  v.  Vignier, 
and  Lebel  v.  Tucker,  supra.  In  this  case  where  a  bill  of  exchange 
was  drawn  in  France  upon  and  accepted  by  the  drawee  in  London, 
and  indorsed  in  blank  in  France,  it  was  held  in  the  court  of  common 
pleas  that  the  caBe  was  governed  by  the  decision  in  Trimbey  v.  Vig- 
nier, and  that  the  indorsee  could  not  maintain  an  action  against 
the  acceptor  in  England.  The  court  distinguished  the  case  from 
Lebel  v.  Tucker,  supra,  upon  the  ground  that  in  the  former  the 
bill  was  drawn  as  well  as  indorsed  in  France.  The  decision  of  the 
common  pleas  was  reversed  in  the  exchequer  in  Bradlaugh  v.  De  Rin 
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(1870)  L.  B.  B  C.  P.  473,  39  L.  J.  C.  P.  N.  S.  264,  «2  L.  T.  N.  8. 
683,  18  Week.  Rep.  931,  where  the  court  held  that  the  indorsement 
was  valid  by  the  law  of  France  and  that  therefore  the  plaintiff  might 
sue.  J.  T.  W. 

[HOUSE  OF  LORDS.] 

WALTER  AND  ANOTHER  (ON  BEHALF  OF  THEM- 
SELVES AND  ALL  OTHER  THE  PROPRIETORS  OF 
THE  BUSINESS  OF  PUBLISHING  AND  CARRYING 
ON  THE  TIMES  NEWSPAPER),  Appellants, 
and 
LANE,  Respondent. 

[1900]  A.  C.  530. 

Also  Reported  in  00  L.  J.  Cli.  N.  B.  609,  40  Week.  Rep.  OS,  83  L.  T.  N.  8. 

880,  16  Times  L.  R.  661. 

Copyright  —  Xewspaper  —  Report*  of  public  epeecftea  —  "Author"  of 
report— Copyright  act  3842,  chap.  45,  §§  »,  S,  IS. 

A  person  who  makes  notes  of  a  speech  delivered  in  public,  transcribes 
them,  and  publishes  in  a  newspaper  a  verbatim  report  of  the  speech, 
is  the  "author"  of  the  report  within  the  meaning  of  the  copyright  act 
1842,  is  entitled  to  the  copyright  in  the  report,  and  can  assign  the  copy- 
right. 

So  held  by  the  Earl  of  Halabury,  L.  C,  and  Lords  Davey,  James  of 
Hereford,  and  Brampton,  Lord  Robertson  dissenting. 

The  decision  of  the  Court  of  Appeal  [1800]  2  Ch.  740,  68  L.  J.  Cb. 
N.  S.  760,  46  Week.  Rep.  218,  81  L.  T.  N.  S.  303,  16  Times  L.  R  27, 
reversed,  the  decision  of  North,  J,,  restored,  and  the  injunction  made 
perpetual. 

(August  6,  1900.) 

On  five  occasions  in  1896  and  18S8  the  Earl  of  Rosebery 
delivered  to  public  audiences  speeches  on  subjects  of  public 
interest.  Reporters  attended  on  behalf  of  The  Times  and  other 
newspapers.  The  reporters  for  The  Times  took  down  the  speech- 
es in  shorthand,  wrote  oat  their  notes,  corrected,  revised,  and 
punctuated  their  reports  for  publication,  and  the  reports  were 
published  in  The  Tiroes,  the  speeches  being  given  verbatim  as 
delivered  by  Lord  Rosebery.  "With  the  speeches  were  [540] 
published  articles  describing  the  meetings,  find  reports  of  the 
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utterances  of  some  other  speakers.  The  reporters  were  employed 
under  the  terms  that  the  copyright  in  all  reports  and  articles  com- 
posed by  them  for  The  Times  should  belong  to  the  proprietors. 
In  1899  the  respondent  published  a  book  called  "Appreciations 
and  Addresses :  Lord  Rosebery."  It  consisted  of  reports  of  the 
above  speeches  of  Lord  Rosebery,  the  speeches  being  preceded  by 
short  notes  explaining  the  occasion.  It  was  admitted  that  these 
reports  were  taken  (substantially  verbatim)  from  the  reports  in 
The  Times.  The  proofs  of  the  respondent's  book  were  said  to 
have  been  corrected  by  comparing  tbem  with  an  album  contain- 
ing Lord  Rosebery's  speeches  kept  and  revised  by  himself.  The 
album  contained  The  Times  reports  of  four  of  the  speeches  in 
question,  and  those  reports  had  not  been  altered  in  the  album. 
Lord  Rosebery  made  no  claim.  The  Times  reporters  having 
formally  assigned  the  copyright  in  the  articles  and  reports  to  the 
appellants,  the  appellants  brought  an  action  against  the  respond- 
ent, claiming  a  declaration  that  the  copyright  of  the  articles 
and  reports  was  vested  in  the  proprietors  of  The  Times,  and  also 
an  injunction,  damages,  and  costs.  North,  3.,  granted  an  in- 
junction, restraining  the  respondent  until  judgment  in  the  action 
from  publishing,  etc.,  copies  of  the  book  "Appreciations  and 
Addresses :  Lord  Rosebery,"  or  other  copies  of  the  reportB  of  the 
speeches  in  The  Times,  or  any  substantial  portions  thereof.  In 
the  Court  of  Appeal  the  parties  agreed  that  the  appeal  should 
be  treated  as  the  trial  of  the  action. 

The  court  (Lindley,  M.  R,  Sir  F.  Jeune,  and  Romer,  L.  J.) 
reversed  the  decision  of  North,  J.,  and  dismissed  the  action, 
with  costs.  [1890]  2  Ch.  749,  68  L.  J.  Ch.  N.  S.  760,  48  Week. 
Rep.  218,  81  L.  T.  N.  S.  395,  16  Times  L.  R.  27. 

The  Times  appealed. 

Joseph  Walton,  Q.C.,  and  MacSwinney  (H.  Terrell,  Q.O., 

with  them),  for  the  appellants.  By  the  copyright  act  1842,  §  2, 
"book"  means  (inter  alia)  "every  sheet  of  letterpress  separately 
published,"  and  therefore  includes  The  Times  newspaper.  This 
will  not  be  denied.  The  contest  is  whether  [641]  the  reporter 
is  the  "author"  of  part  of  a  "book"  within  the  act,  and  is  entitled 
to  the  copyright  in  it.     By  §  2  "the  word  'copyright'  shall  be 
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construed  to  mean  the  aole  and  exclusive  liberty  of  printing  or 
otherwise  multiplying  copies  of  any  subject  to  which  the  said 
word  is  herein  applied."  Sec.  3  introduces  the  word  "author," 
enacting  that  the  copyright  in  every  book  published  in  the  life- 
time of  its  "author"  shall  endure  for  the  natural  life  of  such 
"author"  and  for  seven  years  after  his  death,  and  shall  be  the 
property  of  such  "author"  and  his  assigns,  etc  By  §  18,  if 
the  proprietor  of  any  periodical  work  or  any  book  employs  any 
persons  to  "compose"  the  same  or  any  parts  thereof  for  publica- 
tion on  the  terms  that  the  copyright  therein  shall  belong  to  such 
proprietor,  the  copyright  in  every  part  so  "composed"  and  paid 
for  shall  be  the  property  of  such  proprietor,  who  shall  enjoy 
the  same  rights  as  if  he  were  the  actual  "author"  thereof,  etc. 
Who  is  the  "author"  of  the  report  of  a  speech  within  the  act? 
Clearly  the  reporter.  The  speaker  has  a  common-law  right  of 
property  in  the  speech  before  it  is  delivered  to  the  public,  and 
may  prevent  its  publication  by  anyone  else,  Caird  v.  Stme 
(1887)  12  App.  Cas.  326,  344,  57  L.  J.  P.  C.  N.  S.  2,  57  L.  T. 
N.  S.  634,  36  Week.  Rep.  199,  but  Lord  Rosebery  (as  the  Lord 
President  said  in  that  case)  "abandoned  his  ideas  and  words  to 
the  use  of  the  public  at  large,  or  in  other  words  has  himself 
published  them."  That  decision  was  as  to  a  lecture  delivered  to 
a  university  class.  Whether  the  speaker  of  a  speech  delivered  to 
the  public  and  obviously  intended  for  newspaper  publication  has 
any  control  over  the  publication  is  a  different  question.  Lord 
Kosebery  at  all  events  makes  no  claim  to  copyright  in  the  speech 
or  in  any  report  of  it.  The  Court  of  Appeal  confuses  author- 
ship of  the  speech  with  authorship  of  the  report.  Lord  Kosebery 
is  the  author  of  the  speech,  but  certainly  not  of  the  report.  There 
is  nothing  in  the  act  to  imply  that  a  reporter  may  not  be  an 
author;  §  3  implies  that  one  who  "composes,"  t.  e.,  puts  to- 
gether, a  report  or  any  other  article  for  a  newspaper,  is  or  may 
be  the  author.  Literary  skill  or  originality  are  not  necessary 
to  authorship;  protection  has  been  given  to  the  composer  of  a 
directory  (Kelly  v.  Morris  (1866)  L.  R.  1  Eq.  697,  35  L.  X 
Ch.  N.  S.  423,  14  L.  T.  N.  S.  222,  14  Week.  Rep.  496,  7  Eng. 
RuL  Cas.  102),  of  a  [542]  sheet  of  advertisements  (Lamb  v. 
Evans  [1893]  1  Ch.  218,  62  L.  J.  Ch.  N.  S.  404,  2  Reports, 
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189,  68  L.  T.  N.  S.  131,  41  Week.  Eep.  405),  and  other  publica- 
tions where  there  was  no  literary  skill  or  originality,  nothing 
but  industrious  collection.  There  is  at  least  as  much  intellectual 
work,  taste,  and  skill  in  a  report  of  a  speech  as  in  those  compila- 
tions ;  a  good  report  requires  a  wide  knowledge  of  history  and 
literature.  Reproduction  is  an  art  in  itself,  whether  by  words, 
pictures,  photographs,  or  sculpture.  Grimm's  Fairy  Tales  are 
said  to  have  been  taken  down  by  the  Brothers  Grimm  from  the 
mouths  of  peasants.  Was  there  no  copyright  there!  It  is  a 
great  hardship  if  protection  is  not  given  to  reports  of  speeches 
which  can  only  be  produced  by  the  expenditure  of  much  time, 
money,  and  toil. 

Birrell,  Q.C.,  and  Scrutton,  for  the  respondent  There  is  no 
hardship  in  the  decision  that  a  verbatim  report  cannot  be  pro- 
tected by  copyright.  The  newspaper  proprietor  and  the  reporter 
are  amply  protected  by  the  immediate  sale  and  reputation  of  the 
paper.  But  hardship  has  no  bearing  on  the  question,  which  is 
simply,  What  does  the  copyright  act  mean  ?  Does  it  mean  that 
the  word  "author"  shall  be  extended  to  persons  who  have  never 
yet  been  regarded  as  authors  ?  It  is  not  a  question  of  literary 
taste  and  skill,  of  good  or  bad  literature,  but  of  original  com- 
position. This  there  may  be  in  a  condensed  report,  and  a  re- 
porter may  so  alter,  rewrite,  and  compose  a  speech  as  to  be  in 
truth  the  author  of  the  speech  he  reports.  But  the  present  is 
a  case  of  verbatim  reports  where  the  very  words  of  the  speaker 
are  faithfully,  exactly  reproduced.  Even  the  mistakes  are  re- 
produced; e.  g.,  in  Lord  Rosebery's  quotation  from  the  witch 
scene  in  Macbeth,  "When  the  battle's  lost  or  won,"  The  Times 
faithfully  reproduced  the  "or:"  the  respondent  corrected  it  in  his 
book  to  "and."  No  matter  what  the  learning,  literary  lore,  and 
skill  may  be  which  are  required  to  produce  such  a  report,  it  is 
not  an  original  composition, — not  a  composition  at  all  within  the 
meaning  of  the  act.  The  printer's  compositor  may  be,  often  is, 
and  in  old  times  still  oftener  was,  moat  learned,  but  he  does  not 
"compose"  the  book  within  the  meaning  of  the  act.  The  [643] 
verbatim  reporter,  however  learned,  artistic,  and  accomplished, 
acts  simply  as  the  echo,  the  mocking  bird,  the  slave  of  the 
speaker.     He  who  writes  from  dictation  is  not  "the  only  be- 
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getter"  of  the  words,  not  the  author  of  the  thoughts  and  ex- 
pressions, which  alone  give  value  to  the  report.  To  be  an  author 
one  must  think  the  thoughts,  and  choose  the  words  and  the  order 
of  them.  A  reporter  does  neither.  Copyright  has  never  been 
allowed  in  cases  where  no  independent  labor  has  existed.  The 
making  of  a  golden  treasury,  even  of  a  directory,  a  red  book,  a 
map,  or  plan,  etc.,  involves  orderly  arrangement,  classification, 
choice,  rejection,  construction.  These  are  not  required  for  a 
verbatim  report.  To  obtain  the  protection  of  copyright  there 
must  be  in  substance  a  new  and  original  work.  Dickens  v.  Lee 
(1844)  8  Jur.  183;  Jarrold  v.  Houlston.  (1857)  3  Kay  &  J. 
708,  3  Jur.  N.  S.  1051.  In  the  Oxford  English  Dictionary  an 
"author"  is  defined  as  "the  person  who  originates  or  gives  ex- 
istence to  anything:"  "an  inventor,  constructor,  or  founder;" 
"the  composer  or  writer  of  a  treatise  or  book."  The  copyright 
act  does  not  define  "author,"  but  in  a  literary  statute  the  Legis- 
lature should  have  the  credit  of  being  supposed  to  use  words  in 
a  literary,  not  a  commercial  sense.  The  preamble  Bays,  "Where- 
as it  is  expedient  to  amend  the  law  relating  to  copyright,  and  to 
afford  greater  encouragement  to  the  production  of  literary  works 
of  lasting  benefit  to  the  world."  This  contemplates  authors,  not 
reporters.  The  act  carried  on  the  tradition  of  the  earlier  statutes 
which  were  passed  "for  the  encouragement  of  learning."  Pro- 
duction, not  reproduction,  is  what  is  meant  to  be  protected. 
"Copyright"  is  defined  as  the  sole  and  exclusive  liberty  of  multi- 
plying copies.  How  can  there  be  exclusive  liberty  in  two  or 
more  separate  and  independent  authors  of  the  same  book?  Yet 
it  is  said  that  each  person  who  produces  a  verbatim  report  has 
the  copyright  in  his  own  report.  How  can  that  be  when  the  re- 
ports are  identical?  If  the  verbatim  reporter  is  the  author,  who 
is  the  author  when  a  speech  is  spoken  into  a  phonograph,  re- 
produced out  of  it,  and  printed  ?  Is  the  phonograph  itself  the 
author?  or  is  the  inventor  of  the  phonograph?  And  who  is 
entitled  to  the  copyright  ?  Which  is  the  more  [644]  meritorious, 
the  more  worthy  of  protection, — the  fallible  man,  or  the  unerring 
machine?  The  cases  of  pictures  and  photographs  are  not  an- 
alogous or  convincing.  The  subject  or  the  view  may  be  the 
same,  but  the  pictures  or  photographs  may  be  entirely  different, 
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colored  and  formed  by  the  different  qualities  of  the  respective 
artists.  Each  artiat  may  well  be  entitled  to  the  copyright  of 
his  own  picture,  photograph,  or  sculpture.  They  are  not  identical 
as  verbatim  reports  are.  The  appellants'  argument  must  and 
does  go  this  length,  that  they  are  entitled  to  restrain  all  the 
world,  including  the  speaker,  from  printing  copies  of  the  speech- 
es. True,  Lord  Rosebery  might  have  protected  himself  under 
5  &  6  Will.  IV.,  chap.  65,  or  by  asserting  his  own  proprietary 
right.  But  he  did  not  What  great  speaker  does  ?  Lord  Rose- 
bery having  delivered  bis  speeches  to  the  world,  as  he  did,  with- 
out any  restriction,  copyright  in  them  or  in  reports  of  them  can- 
not bo  acquired  by  anyone  else.  That  delivery  amounted  to  a 
publication;  just  as  a  representation  of  a  dramatic  work  is  a 
publication.  Boucicault  v.  Chatterton  (1878)  5  Ch.  D.  267,  46 
L.  J.  Ch.  N.  S.  305,  35  L.  T.  N.  S.  745,  25  Week.  Rep.  287. 
If  the  appellants  are  right,  the  result  is  a  satire  upon  this  at- 
tempt of  the  Legislature  to  protect  authorship.  It  has  been 
said  that  there  is  copyright  in  legal  judgments.  The  better  opin- 
ion seems  to  be  that  there  is  only  copyright  in  the  headnotes  of 
law  reports,  but  this  again  must  depend  on  how  mnch  original 
composition  and  labor  is  introduced  into  the  statement  of  the 
facts,  the  arguments  of  counsel,  and  even  the  judgments.  See 
Butterworth  v.  Robinson  (1801)  5  Ves.  Jr.  709;  Sweet  v.  Maug- 
ham (1840)  11  Sim.  51,  9  L.  J.  Ch.  N.  S.  323,  4  Jur.  479; 
Sweet  v.  Benning  (1855)  16  C.  B.  459,  24  L.  J.  C.  P.  N.  S. 
175,  1  Jur.  N.  S.  543,  3  Week.  Rep.  519. 

Reference  was  also  made  to  Macklin  v.  Richardson  ("Love 
a  la  Mode")  (1770)  Ambl.  694,  7  Eng.  Rul.  Cas.  66;  Nottage 
v.  Jackson  (1883)  11  Q.  B.  D.  627,  52  L.  J.  Q.  B.  N.  S.  760, 
49  L.  T.  N.  S.  339,  32  Week.  Rep.  106 ;  Chilton  v.  Progress 
Printing  &  Publishing  Co.  [1895]  2  Ch.  29,  71  L.  T.  N.  S.  664, 
43  Week.  Rep.  136 ;  and  to  the  cases  cited  in  the  courts  below. 
[1899]  2  Oh.  749,  68  L.  J.  Ch.  N".  S.  760,  48  Week.  Rep.  218, 
81  L.  T.  N.  S.  395,  16  Times  L.  R.  27. 

MacSwinney,  in  reply. 

The  House  took  time  for  consideration. 
Earl  of  Halsbury,      [545]  L.C. :  My  lords,  I  should  very  much 
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regret  it  if  I  were  compelled  to  come  to  the  conclusion  that  the 
state  of  the  law  permitted  one  man  to  make  profit  and  to  ap- 
propriate to  himself  the  labor,  skill,  and  capital  of  another.  And 
it  is  not  denied  that  in  this  case  the  defendant  seeks  to  appro- 
priate to  himself  what  has  been  produced  by  the  skill,  labor,  and 
capital  of  others.  In  the  view  I  take  of  this  case,  I  think  the 
law  is  strong  enough  to  restrain  what,  to  my  mind,  would  be  a 
grievous  injustice.  The  law  which  I  think  restrains  it  is  to  be 
found  in  the  copyright  act,  and  that  act  confers  what  it  calls 
copyright, — which  means  the  right  to  multiply  copies, — which  it 
confers  on  the  author  of  books  first  published  in  this  country. 

That  the  publications  in  question,  namely,  reports  of  Lord 
Rosehery's  speeches,  are  simply  copies  of  what  was  first  printed 
in  The  Times  newspaper  is  not  denied.  And  further,  it  has 
not  been  and  cannot  be  denied  that  they  were  originally,  as  in 
The  Times,  a  sheet  or  sheets  of  letterpress,  and  came  within 
the  definition  of  the  act  as  a  book.  The  speeches,  therefore,  and 
the  sheets  of  letterpress  in  which  they  were  contained,  were  books 
first  published  in  this  country ;  and  I  confess  upon  looking  at  the 
definition  and  the  right  conferred  I  am  wholly  unable  to  dis- 
cover why  they  are  not  protected  by  the  statute  from  being 
pirated  by  unauthorized  persons. 

The  sole  ground,  as  I  understand  the  judgment  of  the  Court 
of  Appeal,  is  that  in  their  judgment  the  producer  of  a  written 
speech,  unless  he  is  the  original  speaker,  cannot  be  an  "author" 
within  the  meaning  of  the  act.  My  Lords,  it  seems  to  me  that 
this  argument  is  based  upon  a  too  narrow  and  misleading  use 
of  the  word  "author."  In  my  view  the  statute  has  not  meant  so 
to  confine  it,  and  I  do  not  understand  the  explanation  the  Court 
of  Appeal  gives  of  the  application  of  the  word  "author"  to  such 
publications  as  directories,  red  books,  maps,  etc. 

I  observe  the  Court  of  Appeal  uses  the  word  "analogy"  as 
applicable  to  such  questions.  To  my  mind,  it  is  no  analogy  at 
all.  If  the  maker  of  a  directory,  red  book,  or  a  map  is  an 
"author,"  one  has  to  analyze  what  in  such  cases  is  the  distinc- 
tion between  the  "author"  as  thus  referred  to  and  the  [546] 
author  of  a  spoken  speech.  The  language  of  the  Court  of  Appeal 
is:  "Each  man  who  himself  makes  a  directory,  etc.,  and  pub- 
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Hshee  it,  is  the  author  of  what  be  publishes.  The  reporter  of 
a  speech  is  not"  With  great  respect  to  the  Court  of  Appeal, 
thiB  is  allegation, 'not  argument.  The  judgment  goes  on  to  say 
that  "the  distinction  is  all  important,"  but  it  does  not  explain 
what  the  distinction  is.  Tor  my  own  part,  I  am  unable  to 
discover  it  A  man  goes  along  a  street,  collects  the  names,  ad- 
dresses, and  occupations  of  each  dweller  therein.  What  is  the 
original  composition  of  which,  according  to  the  Court  of  Appeal, 
he  is  the  author!  The  name  of  the  street!  The  numbers  of 
the  street?  The  names  of  the  dwellers  in  the  several  houses! 
What  is  the  distinction  which  the  Court  of  Appeal  makes  in 
giving  copyright  to  the  result  of  this  labor  and  reducing  it  into 
writing!  What  is  it  that  makes  it  an  original  composition! 
But,  further,  where  do  the  words  "original  composition"  come 
from  )  See  the  quotation  from  Caird  v.  Sime,  infra,  p.  323.  If 
the  producer  of  such  a  book  can  be  an  author  within  the  meaning 
of  the  act,  I  am  unable  to  understand  why  the  labor  of  reproduc- 
ing spoken  words  into  writing  or  print  and  first  publishing  it 
as  a  book  does  not  make  the  person  who  has  so  acted  as  much 
an  author  as  the  person  who  writes  down  the  names  and  addresses 
of  the  persons  who  live  in  a  particular  street. 

I  observe  that  the  Court  of  Appeal  introduces  the  words  "or- 
iginal composition"  as  if  those  were  the  words  of  the  statute; 
and  at  another  part  of  the  judgment  it  is  said  that  "the  report 
and  the  speech  reported  are  no  doubt  different  things,  but  the 
printer  or  publisher  of  the  report  ib  not  the  'author*  of  the 
speech  reported,  which  is  the  only  thing  which  gives  any  value 
or  interest  to  the  report"  The  sentence  iB  a  little  difficult  to 
construe,  but,  as  I  understand  it,  it  means  to  convey  that  the 
thing  to  which  the  statute  gives  protection  must  be  of  some  value 
or  interest  Again,  I  am  compelled  to  point  out  that  such  words 
are  not  to  be  found  in  the  statute.  The  producer  of  this  written 
composition  is,  to  my  mind,  the  person  who  is  the  author  of  the 
book  within  the  meaning  of  the  statute,  and,  as  I  have  pointed 
out,  the  words  "original  [647]  composer"  are  not  to  be  found  in 
the  statute  at  all ;  and,  as  I  understand,  the  judgment  of  the  Court 
of  Appeal  is  entirely  based  on  the  thing  protected  being  an  or- 
iginal composition  in  the  sense  that  the  person  who  claims  the 
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protection  of  the  statute  must  cot  have  obtained  bis  words  or 
ideas  from  somebody  else,  but  must  be  himself  an  original  author 
in  the  sense  in  which  that  word  is  generally  used  in  respect  of 
literary  composition. 

I  have  been  anxious  to  confine  my  views  at  present  simply 
to  the  words  of  the  statute,  because  it  appears  to  me  that,  once 
this  thing  in  respect  of  which  the  controversy  has  arisen  comes 
within  the  language  of  the  statute,  it  lies  on  those  who  deny  the 
existence  of  the  right  to  show  why  the  protection  of  the  statute 
does  not  apply. 

As  I  have  pointed  out,  the  judgment  of  the  Court  of  Appeal 
rests  solely  on  the  use  of  the  word  "author,"  and  I  cannot  help 
thinking  that  some  confusion  has  been  created  between  two 
very  different  things, — one,  the  proprietary  right  of  every  man 
in  his  own  literary  composition;  and  the  other  tbe  copyright, 
that  is  to  say,  the  exclusive  privilege  of  making  copies  created 
by  the  statute. 

If  the  question  here  were  whether  there  was  the  right  to 
publish  at  all  a  speech  made  by  someone  who  did  not  himself 
publish  it,  questions  like  those  determined  in  this  House  in 
Caird  v.  Simc  (1887)  12  App.  Cas.  326,  57  L.  J.  P.  C.  N.  S.  2, 
57  L.  T.  N.  S.  634,  36  Week.  Bep.  199,  might  arise.  Whether 
the  speech  was  delivered  so  as  to  give  it  to  all  the  world  and  to 
prevent  the  original  author  of  it  from  restricting  its  publication 
is  a  question  with  which  your  Lordships  have  here  no  concern. 
Lord  Rosebery  is  not  here  complaining  of  the  publication  of  it, 
nor  claiming  any  proprietary  right  in  the  speeches  as  delivered. 

The  question  here  is  solely  whether  this  book  (to  use  the 
language  of  the  statute),  printed  and  published  and  existing  as 
a  book  for  the  first  time,  can  be  copied  by  someone  else  than 
the  producers  of  it  (I  avoid  the  use  of  the  word  "author"),  by 
those  who  have  not  produced  it  themselves,  but  have  simply 
copied  that  which  others  have  labored  to  create  by  their  own 
skill  and  expenditure. 

[548]  My  Lord3,  I  cannot  help  thinking  that,  underlying  the 
argument  which  has  been  addressed  to  us,  there  is  something  of 
the  contention  which  was  boldly  made  nearly  half  a  century  ago 
in  the  case  of  Maclean  v.  Moody  (1858)  10  Sc  C.  Seas.  Gas. 
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2d  series,  1451,  in  the  Court  of  Session,  where,  relying  on  the 
preamble,  the  advocate  argued  that  the  object  of  the  statute  of 
Victoria  was  to  encourage  literary  merit,  that  the  intellectual 
labor  constituting  authorship  was  alone  thereby  protected,  and 
that  there  could  be  no  authorship  without  an  author.  Lord  Deas 
refused  to  accept  such  an  argument,  and  expressed  the  opinion 
that  the  act  did  not  confine  the  privilege  to  cases  in  which  there 
was  a  known  author.  But  it  appears  to  me  that,  although  it  may 
be  true  that  a  preamble  may  be  a  guide  to  the  general  objects 
of  the  statute,  it  undoubtedly  is  unquestioned  law  that  it  can 
neither  restrict  nor  limit  express  enactment  And  though  I  think 
in  these  compositions  there  is  literary  merit  and  intellectual 
labor,  yet  the  statute  seems  to  me  to  require  neither,  nor  origi- 
nality either  in  thought  or  in  language. 

It  is  admitted  apparently  by  the  Court  of  Appeal  (and  indeed 
insisted  on  as  part  of  the  reasons  for  their  judgment)  that  the 
owner  of  an  unpublished  manuscript,  although  not  the  author  of 
it,  acquires  copyright  in  it  by  first  publishing  it.  And  I  observe 
that  it  is  said  Lord  Bosebery  had  no  copyright  in  his  speech, 
and  although  he  could  have  acquired  copyright  in  it  by  putting 
it  into  writing  and  printing  and  publishing  it,  he  did  not  do  so. 
Here,  again,  the  implied  proposition  is  that  the  only  person  who 
could  gain  copyright  in  his  speech  is  the  person  who  spoke  it, 
and  that  the  word  "original"  must  by  construction  be  read  into 
the  Btatute, — that  the  true  analogy  is  the  true  and  first  inventor 
of  the  patent  laws. 

I  think  the  analogy  is  a  false  one.  I  do  not  find  the  word 
"original"  in  the  statute,  or  any  word  which  imports  it,  as  a 
condition  precedent,  or  makes  originality  of  thought  or  idea  neces- 
sary to  the  right  But  if  the  analogy  were  strictly  pursued,  I 
think  it  would  not  be  favorable  to  the  defendant.  An  importer 
of  a  foreign  invention  is,  for  the  purpose  of  the  patent  laws, 
an  inventor,  and,  as  Lord  Brougham  said  in  Re  Berry's  [548] 
Patent  (1850)  7  Moore,  P.  C.  C.  189,  there  were  "two  species 
of  public  benefactors, — the  one,  those  who  benefit  the  public  by 
their  ingenuity,  industry,  and  science  and  invention  and  personal 
capability;  the  other,  those  who  benefit  the  public  without  any 
ingenuity  or  invention  of  their  own,  by  the  appropriation  of  the 
B.  R.  Cm.  Vol.  n.— 21. 
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results  of  foreign  inventions.  Now  the  latter  is  a  benefit  to  too 
public  incontestably,  and  therefore  they  render  themselves  en- 
titled to  be  pnt  upon  somewhat,  if  not  entirely,  the  same  foot- 
ing as  inventors."  (An  interesting  discussion  of  this  question 
will  be  found  at  page  98  of  Wallace  and  Williamsons's  Patent 
Law  Cases,  just  published.)  I  might  paraphrase  Lord  Brougham's 
language  by  asking  whether  those  who  preserve  the  memory  of 
spoken  words,  which  are  assumed  to  be  of  value  to  the  public, 
are  not  entitled  to  a  merit  analogous  to  that  which  Lord 
Brougham  attributes  to  the  importer  of  foreign  inventions. 

My  Lords,  if  I  have  not  insisted  upon  the  akill  and  accuracy 
of  those  who  produce  in  writing  or  print  spoken  words,  it  is  not 
because  I  think  the  less  of  those  qualities,  but  because,  as  I  have 
endeavored  to  point  out,  neither  the  one  nor  the  other  are  con- 
ditions precedent  to  the  right  created  by  the  statute.  That  right, 
in  my  view,  is  given  by  the  statute  to  the  first  producer  of  a 
book,  whether  that  book  be  wise  or  foolish,  accurate  or  inaccurate, 
of  literary  merit  or  of  no  merit  whatever. 

I  must  notice  one  supposed  difficulty  in  this  view  very  per- 
sistently urged  at  the  bar.  It  is  said  that  in  the  view  I  have 
suggested  there  would  be  as  many  copyrights  as  reporters.  I 
do  not  boo  the  difficulty.  Each  reporter  is  entitled  to  report,  and 
each  undoubtedly  would  have  a  copyright  in  his  own  published 
report,  but  where  is  the  difficulty  ?  Suppose  a  favorite  view, — 
a  dozen  artists  take,  each  independently,  hia  own  representation 
of  it.  Is  there  any  reason  why  each  should  not  have  his  own 
copyright?  Or  even  a  photograph,  where  each  photograph,  if 
taken  from  the  same  point  and  in  the  same  state  of  the  light, 
would  be  identical  in  all  respects.  There  is  of  course  no  copy- 
right in  the  view  itself,  but  in  the  supposed  picture  or  photo- 
graph there  is.  And  in  truth  there  is  a  [560]  confusion  of 
thought  between  the  difficulty  of  proof  of  the  piracy  and  the  ex- 
istence of  piracy.  Here,  as  I  have  said  before,  no  such  dif- 
ficulty arises,  since  it  is  admitted  that  the  report  of  these  speech- 
es is  not  the  result  of  independent  labor,  but  is  simply  taken 
from  The  Times. 

My  Lords,  I  think  the  judgment  of  North,  J.,  was  right,  and 
that  the  only  answer  sought  to  be  given  to  it  by  the  Court  of 
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Appeal  was  the  restricted  use  of  the  word  "author"  with  -which  I 
have  endeavored  to  deal.  I  therefore  move  tout  Lordships  that 
the  judgment  of  the  Court  of  Appeal  he  reversed,  with  costs, 
and  the  judgment  of  North,  J.,  restored. 

Lord  Davey:  My  Lords,  the  question  in  this  appeal  ia 
whether  the  proprietors  of  The  Times  by  assignment  from  their 
reporter  are  entitled  to  copyright  in  the  reports  published  in 
their  newspaper  of  certain  speeches  delivered  by  Lord  Rosebery 
on  public  occasions.  Copyright  is  the  right  of  multiplying  copies 
of  a  published  writing.  There  is  no  copyright  in  a  speech  al- 
though delivered  on  a  public  occasion,  and  on  the  other  hand 
there  is  no  copyright  under  the  statute  in  a  piece  of  writing 
until  it  has  been  published.  There  may,  indeed,  be  a  common- 
law  proprietary  right  in  a  speech  or  lecture.  In  Caird  v.  Sime 
(1887)  12  App.  Cas.  326,  343,  57  L.  J.  P.  C.  N.  S.  2,  57  L. 
T.  N.  S.  634,  36  Week.  Rep.  199,  Lord  Watson  said :  "The 
author  of  a  lecture  on  moral  philosophy  or  of  any  other  original 
composition  retains  a  right  of  property  in  his  work  which  en- 
titles him  to  prevent  its  publication  by  others  until  it  has,  with 
his  consent,  been  communicated  to  the  public."  It  is  not  dis- 
puted in  the  present  case  that  the  thoughts  and  words  of  Lord 
Rosebery'a  speeches  were  communicated  by  him  to  the  public, 
and  no  question  is  raised  as  to  the  existence  of  any  right  in  the 
orator.  This  case  raises  only  a  question  of  statutory  copyright 
in  The  Times  report,  and  must  be  decided  on  the  provisions  of  the 
copyright  act  (5  &  6  Vict.  chap.  45). 

Now,  what  has  the  respondent  done?  He  has  admittedly 
copied  and  republished  for  his  own  profit  certain  sheets  of  letter- 
press forming  parts  of  The  Times  newspaper.  A  sheet  of  letter- 
press is  a  book  within  the  meaning  of  the  act,  and,  [S51]  not- 
withstanding the  decision  of  Malins,  V,  C,  in  Cox  v.  Land  and 
Water  Journal  Co.  (1869)  L.  R.  9  Eq.  324,  89  L.  J.  Ch.  N. 
S.  152,  21  L.  T.  N.  S.  548,  18  Week.  Rep.  206,  I  have  no  doubt 
that  a  newspaper  is  within  the  act.  In  Walter  v.  Howe  (1881) 
17  Ch.  D.  708,  50  L.  J.  Ch.  N.  S.  621,  44  L.  T.  N.  S.  727,  29 
Week.  Rep.  776,  Sir  George  Jessel  differed  from  the  Vice 
Chancellor,  and  his  decision  has  since  been  followed.     Prima 
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facie,  therefore,  the  respondent  has  infringed  the  appellants' 
copyright  in  their  newspaper.  His  defense  is  that  the  appellants 
have  no  copyright  in  this  portion  of  their  published  work,  be- 
cause it  was  compiled  from,  or  consisted  only  of,  matters  which 
were  publici  juris.  They  say  that  Lord  Kosebery  was  the  author 
of  his  speech,  and  gave  it  to  the  world  for  any  to  reproduce  who 
would,  and  that  nobody,  therefore,  can  claim  to  be  the  "author" 
within  the  meaning  of  the  act  of  a  report  of  his  speech.  The 
reporter,  they  say  (with  a  pardonable  jingle),  is  the  reproducer, 
and  not  the  producer  of  the  speech.  That  is  true  in  a  sense,  and 
if  The  Times  were  claiming  a  property  in  the  speech  itself,  and 
seeking  to  prevent  anybody  else  from  publishing  any  other  report 
of  it,  the  argument  would  be  cogent  But  the  appellants'  claim 
is  of  a  more  modest  description.  They  seek  only  to  prevent  the 
respondent  from  multiplying  copies  of  their  own  report  of  the 
speech  and  availing  himself  for  his  own  profit  of  the  skill,  labor, 
and  expense  by  means  of  which  that  report  was  produced  and 
published.  But  for  the  fact  that  the  Court  of  Appeal  thought 
differently,  and  one  of  your  Lordships  agrees  with  the  learned 
judges,  I  should  say  that  there  is  no  answer  to  this  claim. 

In  my  opinion  the  reporter  is  the  author  of  his  own  report. 
He  it  was  who  brought  into  existence  in  the  form  of  a  writing 
the  piece  of  letterpress  which  the  respondent  has  copied.  I  think 
also  that  he  and  he  alone  composed  his  report  The  materials 
for  his  composition  were  his  notes,  which  were  his  own  property, 
sided  to  some  extent  by  his  memory  and  trained  judgment  Ow- 
ing to  the  perfection  which  the  art  of  shorthand  writing  has  at- 
tained in  recent  years,  memory  and  judgment  bear  a  less  im- 
portant part  in  the  composition  of  a  report  of  a  speech  than 
was  formerly  the  case.  But  the  question  whether  the  composer 
has  copyright  in  his  report  does  not  [592]  Beem  to  me  to  vary 
inversely  with  or  to  depend  on  his  skill  in  stenography.  Nor, 
as  it  appears  to  me,  does  the  fact  that  the  subject-matter  of  the 
report  had  been  made  public  property,  or  that  no  originality 
or  literary  skill  was  demanded  for  the  composition  of  the  report, 
have  anything  to  do  with  the  matter.  Again,  it  is  said  that 
the  lucidity  of  diction  and  perfection  of  expression  which  char- 
acterize the  eminent  person  named  render  an  exact  reproduction 
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of  his  words  a.  comparatively  easy  and  almost  mechanical  task. 
Bat  is  it  argued  that  the  reporter  of  the  hesitating  or  half-com- 
pleted utterances  of  an  inferior  speaker  might  have  copyright, 
though  the  reporter  of  Lord  Rosebery  may  not  ?  or  does  the  ques- 
tion of  copyright  in  the  report  depend  on  the  clearness  of  thought 
and  speech  of  the  orator !  In  my  opinion  the  question  must  be 
decided  on  general  considerations,  and  not  on  any  grounds  which 
are  personal  either  to  the  orator  or  to  the  reporter.  Copyright 
has  nothing  to  do  with  the  originality  or  literary  merits  of  the 
author  or  composer.  It  may  exist  in  the  information  given  by 
a  street  directory  {Kelly  v.  Morris  [1866]  L.  R.  1  Eq.  69?, 
35  L.  J.  Ch.  N.  S.  423,  14  L.  T.  N.  S.  222,  14  Week.  Rep.  496, 
7  Eng.  Rul.  Cas.  102),  or  by  a  list  of  deeds  of  arrangement 
(Cote  v.  Devon  and  Exeter  Constitutional  Newspaper  Co.  [1889] 
40  Ch.  D.  500,  58  L.  J.  Ch.  K  S.  288,  60  L.  T.  N.  S.  672,  37 
Week.  Rep.  487)  ;  or  in  a  list  of  advertisements  (Lamb  v.  Evans 
[1893]  1  Ch.  218,  62  L.  J.  Ch.  N.  S.  404,  2  Reports,  189,  68 
L.  T.  N.  S.  131,  41  Week.  Rep.  405).  I  think  those  cases  right, 
and  the  principle  on  which  they  proceed  directly  applicable  to 
the  present  case.  It  was  of  course  open  to  any  other  reporter 
to  compose  his  own  report  of  Lord  Rosebery's  speech,  and  to 
any  other  newspaper  or  hook  to  publish  that  report ;  but  it  is  a 
sound  principle  that  a  man  shall  not  avail  himself  of  another's 
skill,  labor,  and  expense  by  copying  the  written  product  thereof. 
To  quote  the  language  of  North,  X,  in  another  case:  "For  the 
purposes  of  their  own  profit  they  desire  to  reap  where  they  have 
not  sown,  and  to  take  advantage  of  the  labor  and  expenditure  of 
the  plaintiffs  in  procuring  news  for  the  purpose  of  saving  labor 
and  expense  to  themselves." 

For  these  reasons  I  agree  with  my  noble  and  learned  friend  in 
thinking  that  the  judgment  of  the  Court  of  Appeal  should  he 
reversed,  and  that  of  North,  J.,  restored. 

[553]  Lord  James  of  Hereford :  fay  Lords,  in  this  case  the 
appellants  as  plaintiffs  in  the  suit  allege  that  they  are  entitled 
to  the  copyright  in  reports  which  appeared  in  The  Times  news- 
paper of  certain  speeches  made  by  Lord  Rosebery,  and  they 
seek  to  restrain  the  respondent — the  defendant  in  the  suit — from 
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republishing  such  reports.  The  facts  upon  which  the  suit  is 
founded  are  not  in  dispute.  Lord  Bosebery's  speeches  being  of 
great  interest  to  the  public,  reporters  representing  different 
journals  attended  meetings  to  be  addressed  by  him,  and  took  down 
the  words  uttered  by  him.  It  may  be  taken  that  all  of  the  re- 
porters did  their  best  to  report  Lord  Rosebery's  words  accurately. 
The  reports  of  these  speeches  appearing  in  The  Times  newspaper 
seem  to  represent  a  high  degree  of  such  accuracy.  The  re- 
spondent has  copied  these  reports  verbatim  and  reproduced  them. 
For  the  purposes  of  this  case  it  is  admitted  that  the  interests  of 
the  proprietora  of  The  Times  newspaper  and  of  the  reporter  may 
be  regarded  as  one. 

The  question,  therefore,  to  be  decided  is  whether  there  is 
any  copyright  in  the  reports  of  speeches  made  in  public  with 
the  object  that  they  should  be  published.  The  determination  of 
this  question  depends  upon  the  construction  to  be  placed  upon 
the  provisions  of  the  copyright  act  of  1842.  It  may  be  taken 
that  the  matter  published  in  the  columns  of  a  newspaper  is  a 
"book"  within  §  2  of  that  act;  but  the  plaintiffs  in  the  suit 
have  to  establish  that  the  proprietors  of  The  Times,  or  the  re- 
porter employed  by  them,  are  the  "authors"  of  such  book  within 
the  meaning  of  §  3.  It  is  not  alleged  and  it  cannot  be  said  that 
there  is  any  authorship  in  the  speech  itself;  that  speech  was 
created  by  the  thought  of  Lord  Rosebery  and  published  by 
him  to  the  world  when  he  spoke  it.  The  plaintiffs  do  not  claim 
copyright  in  the  speech  itself,  but,  as  stated  by  Lord  Lindley  in 
the  Court  of  Appeal,  the  report  of  the  speech  is  something  dif- 
ferent from  and  beyond  the  speech,  and  the  question  to  be  solved 
is  whether  this  difference  represents  a  something  of  which  any- 
one can  be  regarded  as  "the  author"  within  the  meaning  of  the 
copyright  act 

Whilst  the  act  supplies  no  definition  of  the  word  "author," 
and  whilst  it  may  be  difficult  for  any  judicial  authority  to  give 
[654]  a  positive  definition  of  that  word,  certain  considerations 
controlling  the  meaning  of  it  seem  to  be  established.  A  mere 
copyist  of  written  matter  is  not  an  "author"  within  the  act,  but 
a  translator  from  one  language  to  another  would  be  so.  A  per- 
son to  whom  words  are  dictated  for  the  purpose  of  being  written 
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down  U  not  an  "author."  He  is  the  mere  agent  or  cleric  of  the 
person  dictating,  and  requires  to  possess  no  art  beyond  that  of 
knowing  how  to  write.  The  person  dictating  takes  a  share  in 
seeing  that  the  person  writing  follows  the  dictation,  and  makes 
it  his  care  to  give  time  for  the  writing  to  be  made.  But  an 
"author"  may  come  into  existence  without  producing  any  origi- 
nal matter  of  his  own.  Many  instances  of  the  claim  to  authorship 
without  the  production  of  original  matter  have  been  given  at 
the  bar.  The  compilation  of  a  street  directory,  the  reports  of 
proceedings  in  courts  of  law,  and  the  tables  of  the  times  of 
running  of  certain  railway  trains,  have  been  held  to  bring  the 
producers  within  the  word  "author;"  and  yet  in  one  sense  no 
original  matter  can  be  found  in  auch  publications.  Still  there 
was  a  something  apart  from  originality  on  the  one  hand  and  mere 
mechanical  transcribing  on  the  other  which  entitled  those  who 
gave  these  works  to  the  world  to  be  regarded  as  their  authors. 
Now,  what  is  it  that  a  reporter  does  t  Is  he  a  mere  scribe  t 
Does  he  produce  original  matter,  or  does  he  produce  the  some- 
thing I  have  mentioned  which  entitles  him  to  be  regarded  as  an 
"author"  within  the  act?  I  think  that  from  a  general  point  of 
view  a  reporter's  art  represents  more  than  mere  transcribing 
or  writing  from  dictation.  To  follow  so  as  to  take  down  the 
words  of  an  ordinary  speaker,  and  certainly  of  a  rapid  speaker, 
is  an  art  requiring  considerable  training,  and  does  not  come 
within  the  knowledge  of  ordinary  persons.  Even  amongst  pro- 
fessional reporters,  many  different  degrees  of  skill  exist.  Some 
reporters  can  take  down  the  words  of  a  speaker  however  rapidly 
he  speaks ;  others  less  practised  or  proficient  cannot,  as  the  term 
is,  keep  up  with  the  rapid  speaker.  Apart  from  the  dealing  with 
the  rapidity  of  speech,  there  are  some  reporters  whose  ears  and 
thoughts  and  hands  never  fail  them,  and  who  therefore  produce 
reports  of  complete  accuracy.  On  the  other  [555]  hand,  re- 
porters less  skilled  may  be  so  deficient  in  this  quality  of  accuracy 
as  to  produce  reports  which  certainly  tend  to  perturb  the  speak- 
ers whom  they  have  endeavored  to  report.  Thus  there  seems  to 
be  a  degree  of  skill  in  one  class  of  reporters  over  the  other. 
Again,  one  reporter  may  possess  a  knowledge,  apart  from  sten- 
ography, which  may  confer  upon  him  the  power  of  producing  a 
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report  not  within  the  capability  of  another  of  the  same  calling. 
Supposing  a  speech  were  delivered  in  a  language  little  used,  such 
as  Persian  or  Turkish,  only  a  reporter  acquainted  with  auch  a 
language  would  be  able  to  report  it  Does  the  work  resulting 
from  such  special  knowledge  mean  nothing!  The  proprietor  of 
a  journal  may  have  paid  highly  for  obtaining  a  special  report 
of  this  almost  unreportable  speech.  Hay  he  not  make  a  claim 
for  protection  against  a  rival  journalist  who  seeks  to  make  equal 
use  of  the  report  thus  obtained  t  It  may  also  be  that  the  report 
has  been  obtained  under  circumstances  of  peculiar  difficulty  on 
the  one  hand  or  of  advantageous  conditions  on  the  other.  Thus 
if  a  reporter  attended  a  meeting  of  Anarchists  intended  to  be 
secret,  and  made  their  speeches  public,  or  if  in  former  times  a 
man  had  secreted  himself  in  one  of  the  Houses  of  Parliament  and 
taken  down  the  words  of  different  speakers,  may  it  not  be  con- 
tended that  the  reporter  was  doing  something  more  than  merely 
transcribing  ? 

After  taking  such  matters  as  these  into  consideration,  I  have, 
after  some  doubt,  come  to  the  conclusion  that  a  reporter  of  a 
speech  under  the  conditions  existing  in  this  case  is  the  meritorious 
producer  of  the  something  necessary  to  constitute  him  an  "au- 
thor" within  the  meaning  of  the  copyright  act  of  1842,  and  that 
therefore  the  judgment  of  the  Court  of  Appeal  should  be  reversed. 

Lord  Brampton:  The  only  substantial  question  in  this  case 
is  whether  the  reporters  who  furnished  to  The  Times  the  manu- 
scripts containing  the  reports  of  Lord  Kosebery's  five  speeches 
as  they  were  published  in  that  journal  were  the  "authors"  of 
those  manuscripts,  within  the  meaning  of  the  copyright  act  1848 
(5  &  6  Vict.  chap.  45).  If  they  were,  they  were  the  authors 
of  books  within  the  interpretation  clause,  §  2,  [556]  and  as  such 
they  would  have  been  entitled  to  the  copyrights  thereof  under  §  3, 
but  for  the  fact  that  such  copyrights  have  by  assignments  become 
vested  in  the  appellants,  the  proprietors  of  The  Times. 

The  material  facts  which  have  led  me  to  the  opinion  I  am 
about  to  express  are  admitted,  and  may  be  very  briefly  stated. 
On  the  several  occasions  when  the  speeches  were  delivered,  re- 
porters for  The  Times  and  other  newspapers  attended  by  in- 
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vitation  to  enable  them  to  compose  and  write,  for  publication 
in  their  respective  journals,  descriptive  articles  of  the  occurrences, 
containing  full  and  accurate  reports  of  the  speeches  as  they  were 
delivered  from  the  lips  of  the  speaker.  The  reporters  who  rep- 
resented The  Times,  with  whom  alone  I  have  now  to  deal,  were 
undoubtedly  gentlemen  of  education,  great  ability,  and  long 
and  varied  experience  in  the  duties  of  their  vocation.  They 
wrote  the  descriptive  parts  of  their  reportB  from  personal  ob- 
servation, the  speeches  they  took  down  in  shorthand,  word  for 
word,  transcribed  them  verbatim  in  longhand,  carefully  corrected 
and  revised  and  punctuated  them,  so  that  when  they  appeared 
in  the  columns  of  The  Times  they  might,  as  perfectly  as  printed 
words  could  do,  convey  to  the  readers  all  that  was  to  be  seen 
or  heard  upon  those  occasions.  From  these  reports  all  that  ap- 
peared in  The  Times  was  first  published  to  the  world.  It  is 
obvious  that  the  preparation  of  them  involved  considerable  in- 
tellectual skill  and  brain  labor  beyond  the  mere  mechanical  oper- 
ation of  writing. 

That  the  reports  so  published  were  "books"  within  the  mean- 
ing of  the  copyright  act  is  undisputed.  The  great  contention 
throughout  the  case  has  been  whether  the  reporters  were  the 
"authors"  of  them ;  for,  unless  they  were,  they  could  not  acquire 
any  copyright  in  them,  the  3d  section  of  the  act  conferring 
property  in  the  copyright  of  a  book  only  upon  its  author  and 
his  assigns.  North,  J.,  before  whom  the  case  was  first  heard, 
held  that  although  the  reporter  had  no  property  in  the  speeches, 
he  was  entitled  to  copyright  in  his  reports  of  them.  The  Court 
of  Appeal  reversed  his  ruling,  and  in  a  considered  judgment 
emphatically  stated  that  mere  reporters  were  olearly  not  "au- 
thors" of  what  they  report;  that  the  act  was  [557]  passed  to 
protect  "authors,"  not  reporters;  that  a  mere  publisher  of  an- 
other man's  verbal  utterances  could  not  acquire  a  copyright  as 
the  author  of  such  publication ;  and  they  held  "that  in  order  that 
the  first  publisher  of  any  composition  may  acquire  the  copy- 
right in  it  he  must  be  the  author  of  what  he  publishes,  or  he 
must  derive  his  right  to  publish  from  the  author  by  being  the 
owner  of  his  manuscript,  or  in  some  other  way."  I  can  find  noth- 
ing in  the  act  which  compels  me  to  assent  to  this  view.    A  speech 
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and  the  report  of  it  are  two  different  things,  and  the  author  of 
the  one  and  the  author  of  the  other  are  presumably  two  different 
persons.  The  author  of  a  speech  is  the  author  of  language  or- 
ally uttered  by  himself.  The  author  of  the  report  of  a  speech 
is  the  author  of  a  writing  containing  the  substance  or  the  words 
of  that  speech.  The  speech' must  precede  the  report  of  it.  The 
oral  speech  is  not  a  "book,"  the  written  report  is.  The  book  is 
the  subject  of  copyright  under  §  3,  and  the  property  in  such 
copyright  in  a  book  is  in  its  author. 

I  am  not  concerned  to-day  in  considering  how  and  by  what 
means  the  author  of  a  speech  can  acquire  the  copyright  and  may 
preserve  for  himself  the  sole  right  to  publish,  in  print  or  in 
writing,  a  report  of  it,  for  at  no  time  has  Lord  Rosebery,  either 
by  word  or  action,  indicated  any  desire  or  intention  to  do  so. 
In  making  the  speeches  in  question  he  published  them  freely, 
and  without  placing  any  restraint  upon  those  who  heard  him  from 
making  whatever  use  they  could  lawfully  make  of  his  words  as 
they  came  from  his  mouth.  Of  course,  if  no  reporters  had  been 
present,  or  if,  though  present,  none  had  taken  down  bis  Lord- 
ship's utterances,  those  utterances  must  have  remained  unrecord- 
ed, and  no  question  of  copyright  could  have  arisen,  for  there 
would  have  been  no  subject  of  copyright  in  existence.  But  let 
me  suppose  that,  though  unrecorded  at  the  time,  one  of  the 
hearers  with  a  peculiarly  retentive  and  accurate  memory  had, 
some  time  afterwards,  from  that  unaided  memory,  written  a  cor- 
rect and  verbatim  report  of  the  speeches.  Would  he  not  have 
been  the  author  of  that  report!  and  might  he  not  have  claimed 
the  copyright  of  it,  the  product  of  his  own  mental  effort  of  mem- 
ory f  Or  suppose  the  speaker  had,  before  delivering  [558]  his 
speech,  composed  and  written  out  what  he  intended  to  say,  and 
in  speaking,  refreshing  his  memory  as  to  his  intentions  by  that 
which  he  had  written,  had  given  oral  utterance  to  every  word  of 
it,  and  then  presented  his  manuscript  to  a  friend  as  a  gift,  with 
permission  to  publish  it  as  he  thought  fit,  could  not  that  friend 
claim  the  copyright  of  such  publication*  What  real  difference 
is  there  between  a  manuscript  so  obtained  and  a  book  made  by 
writing  down  on  the  spot  the  words  then  freely  uttered  and 
given  by  the  speaker  to  any  reporter  present  who  chose  to  record 
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them  expressly  for  the  purpose  of  publication  in  the  journal  he 
represented  i  Of  course,  a  person  who  merely  writes  an  article 
from  the  dictation  and  as  the  servant  of  another  can  claim  no 
property  in  what  he  so  writes,  for  that  writing  belongs  to  his 
employer;  but  that  is  not  this  case. 

£  do  not  agree  that  the  question  of  the  authorship  of  a  book 
depends  upon  the  literary  quality  of  it  If  a  person  chooses 
(and  many  do)  to  compose  and  write  a  volume  devoid  of  the 
faintest  spark  of  literary  or  other  merit,  I  see  no  legal  reason 
why  he  should  not,  if  he  desires,  become  the  first  publisher  of  it 
and  register  his  copyright,  worthless  and  insignificant  as  it  would 
be.  Hie  statute  has  prescribed  no  standard  of  merit  in  a  book 
as  a  condition  to  entitle  its  author  to  become  the  proprietor  of 
copyright  in  it.  And,  even  if  such  standard  were  prescribed, 
I  should  think  the  merits  of  the  book  ought  to  be  determined, 
having  regard  to  the  contents  of  the  book  itself,  without  inquiry 
as  to  whether  any  of  the  component  parts  of  it  emanated  from  the 
brain  of  some  person  other  than  the  author  of  the  book.  Of 
course,  if  an  author  of  a  book  is  unscrupulous  enough  to  pirate 
and  include  in  it  the  protected  composition  of  another,  no  regis- 
tration could  give  him  property  in  that  which  he  had  stolen,  or 
protect  him  against  an  action  for  his  piracy.  In  this  case  the 
reporter,  without  encroaching  upon  the  right  of  anyone,  has  be- 
come the  first  publisher  of  "books"  containing  descriptive  re- 
ports of  the  occurrences  on  the  several  occasions  when  Lord  Rose- 
bcry'a  speeches  were  made.  Nobody  can  say  that  such  reports 
could  be  complete  unless  the  speeches  themselves  were  incorporat- 
ed in  them  in  some  form  or  other,  and  if  they  were  rightfully 
so  incorporated,  [569]  it  cannot,  I  think,  be  denied  that  in  such 
report  the  speech,  added  to  the  descriptive  passages,  formed  one 
book,  and  one  book  only.'  True  it  is  that  the  reporter  was  not 
the  author  of  the  speech;  but  he  was  the  composer  and  author 
of  the  book.  Without  his  brain  and  handiwork  the  book  would 
never  have  had  existence,  and  the  words  of  Lord  Rosebery  would 
have  remained  unrecorded  save  in  the  memories  of  the  compara- 
tively few  who  were  present  on  those  occasions.  In  the  descrip- 
tive passages  of  his  report  the  language  is  his  own,  and  although 
as  regards  the  speeches  he  has  given  great  value  to  his  work  by 
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introducing  verbatim  the  language  of  Lord  Rosebery,  he  was 
strictly  within  his  rights  in  so  doing,  and  was  (dearly  acting  with 
the  full  sanction  of  his  Lordship,  in  order  that  by  its  publication 
in  The  Times  the  thousands  of  the  readers  of  that  journal  might 
be  truthfully  and  accurately  informed  of  those  intellectual  and 
interesting  utterances  of  Lord  Rosebery,  which  they  had  not  been 
privileged  to  hear. 

I  think,  for  the  reasons  I  have  given,  that  the  proprietors  of 
The  Times  have  copyright  in  the  articles  and  reports  in  question. 
I  am  therefore  of  opinion  that  the  judgment  of  the  Court  of 
Appeal  should  be  reversed,  and  the  decision  of  North,  J.,  re- 
stored, with  coats. 

Lord  Robertson :  My  Lords,  I  am  of  the  same  opinion  as 
the  Court  of  Appeal.  The  book  published  by  the  respondent, 
against  which  injunction  is  sought,  consists  of  verbatim  reports 
of  certain  speeches  of  Lord  Rosebery.  Prefixed  to  each  speech 
there  is  a  short  note,  explaining  the  occasion  of  the  speech ;  but 
those  notes  are  not  taken  from  The  Times.  All  that  is  taken  from 
The  TimeB  consists  of  the  words  spoken  by  Lord  Rosebery,  with- 
out addition  or  subtraction. 

Now,  it  is  important  to  observe  that  the  Court  of  Appeal  have 
not  decided,  as  an  abstract  proposition,  that  no  report  can  be 
copyright  of  the  reporter.  There  are  reports  and  reports.  Tour 
Lordships  remember  how,  in  his  reports  of  the  Parliamentary  de- 
bates, Dr.  Johnson,  according  to  his  own  avowal,  "took  care 
that  the  Whig  dogs  should  not  have  the  best  of  it ;"  and  bo  largely 
do  they  bear  the  impress  of  the  so-called  [660]  reporter  that, 
in  some  editions,  those  Parliamentary  debates  are  included  in 
Johnson's  works.  Take  another  kind  of  report,  not  extinct  in 
our  own  times.  Some  ex  tempore  speakers  do  not  speak  in  sen- 
tences, but  in  fragments  of  sentences;  and  yet  next  morning 
there  appears,  constructed  out  of  those  disjecta  membra,  a  co- 
herent and  grammatical  discussion  of  the  subject.  I  can  con- 
ceive cases  where  in  truth  the  intellectual  and  literary  contribu- 
tion of  the  reporter  msy  be  as  substantial  as  that  rf  the  speaker. 
But  I  mention  such  cases  in  order  to  say  that  we  have  here  noth- 
ing of  the  sort. 
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The  case  before  your  Lordships  is  a  case  of  shorthand  report- 
ing, pure  and  simple.  It  so  happens  that  Lord  Rosebery's  speech- 
es are  so  conceived  and  expressed  as  to  require  on  the  part  of  the 
reporter  nothing  but  literal  accuracy  in  order  to  their  presentation 
to  the  public  as  literary  compositions.  In  so  saying  I  am  in  no 
way  disparaging  the  gifts  of  the  shorthand  writer,  and,  as  the 
nature  of  his  work  is  really  of  the  essence  of  the  present  contro- 
versy, I  dwell  on  it  for  a  moment. 

The  reporters  of  The  Times  are  educated  gentlemen,  as  are 
many  other  practitioners  of  the  art  of  stenography,  while  there 
are  reporters  less  highly  equipped  in  knowledge  of  literature  and 
history.  What  is  the  difference  between  the  educated  and  the  less 
educated  in  reporting,  let  us  say,  Lord  Rosebery  \  An  allusion 
or  a  quotation  is  made  by  the  speaker,  more  recondite  or  less 
hackneyed  than  those  which  do  daily  duty  on  the  platform ;  the 
educated  reporter  recognizes  the  allusion  or  the  quotation,  and 
simply  takes  it  faithfully  down;  the  other  reporter  misses  the 
point  and  tries  to  supply  it  himself,  and  the  passage  is  blundered. 
Or  a  phrase  or  nuance  occurs,  finer  or  more  exquisite  than  the 
parlance  of  paragraphs :  by  the  one  man  it  is  appreciated  and 
exactly  taken  down;  by  the  other  it  is  rejected  as  incredible, 
and  is  supplanted  by  some  banality,  foreign  to  the  diction  of  the 
speaker  bnt  congenial  to  that  of  his  reporter.  Now,  the  inference 
I  draw  from  all  this  is  that  the  contribution  which  education  en- 
ables the  good  reporter  to  make  to  the  speech  ie  of  a  purely  nega- 
tive kind ;  he  does  not  interfere,  but  faithfully  acts  as  conduit 
In  fact,  the  merit  of  the  reports  now  before  your  Lordships  is 
that  they  present  the  [561]  speaker's  thoughts  untinctured  by 
the  slightest  trace  or  color  of  the  reporter's  mind. 

These  observations  apply  to  the  stage  of  taking  down  in  short- 
hand what  the  speaker  says.  The  next  stage,  copying  out  the 
notes,  is  purely  clerical  work.  Now  I  recognise  the  skill  of  the 
stenographer,  I  find  that,  for  the  reasons  which  I  have  mentioned, 
an  educated  man  is  the  better  qualified  to  be  a  faithful  reporter. 
But  I  fail  entirely  to  see  how,  in  the  widest  sense  of  the  term 
"author,"  we  are  in  the  region  of  authorship. 

A  very  striking  illustration  of  the  subject  is  obtained  by  re- 
membering who,  or  rather  what,  is  the  rival  of  a  good  atenog- 
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raphor;  it  is  the  phonograph.  In  reporting  the  kind  of  speech 
of  which  I  am  speaking — the  speech  of  allusion  and  of  phrase — 
the  phonograph,  which  has  no  literary  taste,  good  or  bad,  and  no 
intellect,  great  or  small,  will  record  Lord  Rosebery'g  speeches 
better  than  the  best  of  reporters.  The  appellants  think  that  if 
the  owner  of  a  phonograph  publishes  the  speech  as  taken  down 
by  the  phonograph  he  is  the  author  of  the  report  and  entitled 
to  copyright.  I  should  have  thought  (and  think)  this  a  reductio 
ad  abswdum  of  the  whole  argument  of  the  appellants. 

When  it  is  remembered  that  there  is  no  manner  of  composi- 
tion, as  the  term  is  generally  used,  even  in  the  sense  of  arrange- 
ment, by  a  shorthand  reporter,  I  find  it  difficult  to  understand 
what  attribute  of  an  author  belongs  to  him.  Some  of  the  judicial 
decisions  hare,  indeed,  applied  the  words  of  the  act  to  the  very 
pedestrian  efforts  of  the  mind.  But  although  time-tables  and 
furniture  catalogues  are  not  great  things,  there  has  been  struc- 
ture and  arrangement  on  the  part  of  the  maker.  I  think  that  the 
recording  by  stenography  the  words  of  another  is  in  a  different 
region  from  the  making  up  a  time-table.  I  do  not  say  it  is  lower 
or  higher,  but  in  a  different  plane,  because  there  is  no  construc- 
tion. Upon  this  clear  principle  I  reconcile  those  decisions  with 
the  judgment  which  I  am  now  supporting.  Nor  do  I  consider 
it  legitimate  to  justify  a  novel  application  of  the  copyright  act, 
by  treating  its  most  extreme  applications  as  if  they  represented 
its  normal  scope.  I  do  not  think  that  a  [662]  sound  method  of 
dealing  with  any  statute.  I  prefer  the  tone  and  the  words  of 
my  noble  and  learned  friend  Lord  Davey  in  1894,  when,  in 
Hollinrake  v.  Truswell  [1894]  3  Ch.  420,  428,  63  L,  J.  Ch. 
N.  S.  719,  7  Reports,  568,  71  L.  T.  N.  S.  419,  he  thought  that 
the  preamble  of  the  act  might  be  usefully  referred  to  for  the  pur- 
pose of  ascertaining  the  class  of  works  it  was  intended  to  protect 
The  word  "author,"  occurring  as  it  does,  not  in  the  preamble, 
but  in  the  enacting  section,  seems  to  me  to  present  a  criterion 
consistent  with  the  widest  application  of  the  act  to  all  who  can 
claim  as  embodying  their  own  thought,  whether  humble  or  lofty, 
the  letterpress  of  which  they  assert  the  authorship. 

The  fact  that  the  man  who  speaks  in  public  is  not  a  competitor 
with  the  reporter  for  copyright  has  not  the  slightest  effect  in 


a  By  Google 


WALTER  v.  LANE.  335 

altering  the  intellectual  relation  of  the  reporter  to  the  words  of 
the  speech,  nor  does  it  render  less  inappropriate  the  result  of 
holding  the  statute  to  confer  on  the  stenographer  a  reward  which 
bas  no  relation  whatever  to  biB  art 

For  these  reasons  I  am  unable  to  concur  in  the  judgment  pro- 
posed. 

The  Earl  of  Halsbury,  L.C.,  said  that  the  judgment  of 
North,  J.,  having  been  for  an  interim  injunction,  and  the  parties 
having  agreed  when  in  the  Court  of  Appeal  that  the  case  should 
be  treated  as  if  it  were  a  hearing  of  the  cause,  there  would  be 
judgment  in  this  House  for  a  perpetual  injunction. 

Order  of  the  Court  of  Appeal  reversed,  with  costs 
here  and  below:  Judgment  for  a  perpetual  in- 
junction: Cause  remitted  to  the  Chancery  Divi- 
sion. 

Lords'  Journals,  August  6,  1900. 

Solicitors :  Soames,  Edwards,  &  Jones;  Upton,  Aikey,  &  Co. 

Note. — Copyright  in  report  of  public  speech. 

This  note  does  not  include  cases  passing  on  the  question  of  what 
delivery  of  lectures  and  like  matter  constitutes  publication  at  com- 
mon law.  These  cases,  of  course,  do  not  involve  any  question  of 
copyright,  or  pass  in  any  way  upon  the  question  of  what  matter 
or  person  is  entitled  to  copyright. 

No  other  case  has  been  discovered  which  deals  with  the  question 
of  whether  a  copyright  may  be  obtained  in  the  report  of  a  public 


It  will  be  noticed  that  in  Waltbe  v.  Lane  it  was  admitted  that 
the  speaker  had  abandoned  his  words  to  the  world,  and  that  he 
made  no  claim  whatever  to  the  copyright. 

So,  too,  it  appears  in  this  case  that  there  was  no  reduction  of  the 
speech  to  writing  by  the  person  delivering  it,  but  the  first  perma- 
nent record  was  that  made  by  the  reporter. 

Where  no  written  record  of  a  speech  has  been  made  by  the  one 
delivering  it,  it  would  seem  that  any  person  who  goes  to  the  trouble 
of  making  a  stenographic  record  thereof  should  be  rewarded,  so  far 
as  third  persons  are  concerned  at  least,  by  according  his  manu- 
script the  privilege  of  copyright 
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While  it  is  manifestly  true  that  he  exercises  no  creative  power 
in  molding  the  trend  of  a  verbatim  speech,  it  is  equally  true  that 
by  his  work  many  valuable  discourses  which  would  otherwise  be 
lost  are  preserved.  He  is  the  "author"  in  such  case,  at  least  of  the 
permanent  record  of  the  speech. 

It  has  been  held  that  a  railway  guide  containing  information  as 
to  routes  is  the  subject  of  copyright.  Leslie  v.  Young  [1894]  A. 
C.  335,  6  Reports,  211;  BulUnger  v.  Jdackey  (1879)  15  Blatcbf. 
550,  Fed.  Cas.  No.  3,127.  And  the  same  has  been  held  as  to  a 
directory.  Kelly  v.  Morris  (1866)  L.  B.  1  Eq.  697,  35  L.  J.  Ch. 
N.  S.  483,  14  L.  T.  N.  S.  %%%,  14  Week.  Hep.  496,  7  Eng.  Bui.  Cas. 
102.  And  so  a  catalogue  has  been  copyrighted.  Maple  v.  Junior 
Army  &  Navy  Stores  (1882)  21  Ch.  D.  369,  52  L.  J.  Ch.  N.  S. 
67,  47  L.  T.  N.  S.  589,  31  Week.  Bep.  70;  Collis  v.  Cater  (1898) 
78  L.  T.  N.  3.  613;  J.  L.  Mott  Iron  Works  v.  Clow  (1897)  27  C. 
C.  A.  250,  53  U.  S.  App.  461,  82  Fed.  316. 

The  subject  of  copyright  in  these  cases  certainly  cannot  be  said 
to  involve  greater  literary  skill  than  is  required  in  the  taking  down 
and  transcribing  of  a  difficult  speech.  And  it  would  seem  that  the 
reporting  of  a  speech  involves  at  least  as  much  original  work  as  the 
copying  down  of  names,  etc.,  for  the  compilation  of  a  directory. 

J.  T.  W. 
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REX  v.  MARTEN. 

0  Out.  L.  R.  218. 

Criminal  law  —  Joint  trial  of  two  persona  for  murder  —  Evidence  — 
Confession  of  one  implicating  the  other  —  Admissibility  —  Cau- 
tion to  jury  —Addresses  to  jury —  Right  of  reply  —Counsel  rep- 
resenting Attorney  General  —  Criminal  Code,  §§  a»S,   001    (X) . 

Upon  the  joint  trial  of  two  accused  persons  for  murder,  a  statement 
or  confession  of  one  wbicb  tended  to  incriminate  the  other  was  admitted 
In  evidence,  the  jury  being  cautioned  that  it  was  evidence  only  against 
the  one  who  bad  made  it : — 

Held,  properly  admitted. 

Semble,  that  in  order  to  the  admissibility  of  a  statement  made  by 
an  accused,  having  regard  to  3  592  of  the  Criminal  Code,  it  need  not 
appear  that  it  is  a  full  acknowledgment  of  guilt  so  as  to  be  a  confes- 
sion in  the  strictest  sense  of  the  term.  If  it  connects  or  tends  to  con- 
nect the  accused,  either  directly  or  indirectly,  with  the  commission 
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of  the  crime  charged,  it  cannot  be  excluded  on  the  ground  that  it  is 
not  a  plenary  confession. 

Semble,  per  Oslar,  J.  A.,  that  in  a  case  where  such  a  confession  or 
statement  is  intended  to  be  used  the  prisoners  should  be  tried  sepa- 
rately. 

Held,  that  under  §  Ml  (2)  of  the  Code,  the  Crown  represented  by 
counsel  acting  on  the  instructions  of  the  Attorney  General,  had  the 
right  of  reply,  although  no  witnesses  were  examined  for  the  defense. 

Rulings  of  Falconbrfdge,  C.  J.  K.  B.,  upheld. 

(January  23,  1905.) 

Thx  prisoner  Alexander  Martin  and  his  wife,  Ethel  Martin, 
were  tried  before  Falconbridge,  C.  J.  K.  B.,  presiding  at  the 
sittings  of  oyer  and  terminer  and  general  jail  delivery  for  the 
county  of  York,  on  a  joint  indictment  wherein  they  were  charged 
with  the  murder  of  their  infant  son. 

[219]  The  prisoners  were  defended  by  different  counsel,  but 
did  not  otherwise  separate  in  their  defense. 

In  the  course  of  the  trial  Agnes  Whidden,  police  matron  at 
the  Court  street  station,  Toronto,  was  called  as  a  witness  for 
the  Crown,  and  testified  that  the  female  prisoner,  after  being 
cautioned  by  the  witness,  had  made  a  statement  to  her.  She 
proceeded  to  testify  that  the  prisoner  first  stated  that  the  police 
said  that  she  killed  her  baby,  and  then  said :  "I  did  not  kill  it, 
but  saw  it  killed."  She  went  on  to  say  that  she  and  her  husband 
went  out  one  afternoon  in  a  boat,  together  with  the  baby.  At 
this  point  counsel  for  the  female  prisoner,  stating  that  counsel  for 
the  male  prisoner  joined  with  him,  objected  to  the  reception  of 
the  evidence.  He  admitted  that  anything  the  female  prisoner 
said,  after  proper  caution,  would  be  evidence  against  herself, 
but  he  submitted  that  anything  stated  by  her  in  the  absence  of 
her  husband  could  not  be  used  as  evidence  against  him.  The 
Chief  Justice  ruled  that  he  could  not  exclude  the  evidence,  be- 
cause the  statements  were  receivable  against  the  person  who  made 
them.  He  then  informed  the  jury  that  he  could  not  exclude 
the  evidence,  but  that  it  was  not  evidence  against  the  male  pris- 
oner, and  said  be  would  again  refer  to  the  matter  in  bis  charge. 
The  witness  then  gave  the  whole  statement  made  to  her.  In 
substance  it  tended  to  show  that  the  male  prisoner  killed  the 
child  by  striking  him  with  something,  she  was  not  sure  what, 
B.  S.  Has.  VoL  D.— 22. 
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and  then  throwing  him  into  the  water,  and  that  she  took  no  put 
in  the  crime. 

Subsequently,  in  bis  charge,  the  Chief  Justice  repeated  to 
the  jury  several  times  that  the  testimony  of  Agnes  Whidden  was 
not  evidence  against  the  male  prisoner,  and  must  not  be  con- 
sidered by  the  jury  in  weighing  the  evidence  against  him. 

No  witnesses  were  examined  for  the  defense,  and  counsel  for 
the  prisoners  claimed  the  privilege  of  addressing  the  jury  last, 
and  contended  that  the  counsel  for  the  Crown  was  not  entitled 
to  reply.  Mr.  Proudfoot,  E.  C,  who  appeared  for  the  Crown, 
representing  the  Attorney  General,  claimed  the  right  to  reply, 
and  the  Chief  Justice  ruled  in  bis  favor. 

The  jury  found  the  prisoner  Alexander  Martin  guilty,  and  ac- 
quitted the  female  prisoner. 

At  the  request  of  counsel  for  Alexander  Martin,  the  Chief 
[220]  Justice  reserved  a  case  for  the  opinion  of  this  court  upon 
the  following  questions: 

1.  Whether  or  not  the  alleged  statement  of  the  female  pris- 
oner to  Agnes  Whidden  wag  properly  admitted  as  evidence  when 
the  prisoners  were  tried  together. 

2.  Whether  or  not,  no  evidence  being  adduced  by  either  of 
the  prisoners,  counsel  for  the  defense  had  the  right  of  reply, 
the  ruling  of  the  Chief  Justice  being  that  counsel  for  the  Crown, 
"who  claimed  to  be  acting  on  behalf  of  the  Attorney  General," 
had  the  right  of  reply. 

The  case  was  argued  before  Moss,  C.  J.  O.,  Osier,  Maclennan, 
Garrow,  Maclaren,  JJ.A.,  on  the  9th  December,  1904. 

A.  R.  Hassard,  for,  the  prisoner,  Alexander  Martin.  The 
statement  made  to  Agnes  Whidden  by  Ethel  Martin  was  inad- 
missible. Whidden  was  called  by  the  Crown.  The  Chief  Justice 
told  the  jury  that  the  statement  was  not  evidence  against  Alex- 
ander Martin,  but  could  not  be  excluded.  I  submit  the  follow- 
ing propositions :  1.  Every  statement  made  by  an  accused  per- 
son is  not  evidence.  2.  Some  statements  are  not  evidence  at 
all  3.  Nothing  but  a  confession  ia  evidence.  4.  A  statement 
cannot  be  used  as  evidence  for  an  accused.  5.  What  was  given 
was  not  a  confession.    6.  The  statement  cannot  be  used  at  all. 
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7.  Even  if  a  confession,  it  was  not  admissible  even  against  Ethel 
Martin  while  Alexander  Martin  was  on  trial  with  her.  See 
Thompson  on  Trials,  vol.  1,  pp.  439,  446 ;  Fhipeon  on  Evidence, 
2d  ed.  p.  254.  The  statement  must  be  a  confeaaory  statement 
What  is  a  confession  i  Definitions  will  be  found  in  Leviticus, 
chap,  v.,  v.  6 ;  Joshua,  chap,  vii.,  v.  10 ;  Salkowski's  Roman 
Law,  pp.  138-9;  Bouvier's  Law  Diet  vol.  1,  p.  387;  Black's 
Law  Diet  p.  248  (it  must  inculpate  the  person  who  makes  it)  ; 
State  t.  Can  (1880)  63  Vt  37,  44;  People  v.  Hickman  (1896) 
"  113  CaL  80,  45  Pac.  176;  Mora  v.  People  (1893)  19  Colo.  255, 
35  Pac  179,  Standard  Diet  vol.  1,  p.  394;  Webster^  Diet  p. 
271 ;  Imperial  Diet  vol.  1,  p.  406 ;  Murray's  New  Eng.  Diet 
vol.  2,  p.  801 ;  Am.  &  Eng.  Enc.  of  Law,  2d  ed.  vol  6,  pp.  521 
et  seq.  This  was  not  in  any  sense  a  confession ;  it  was  an  excul- 
pation of  the  woman  by  herself,  and  an  inculpation  of  her  hus- 
band, not  in  bis  presence.  If  she  [221]  had  been  tried  alone, 
it  would  not  have  been  receivable.  Section  592  of  the  Criminal 
Code  is  the  only  statutory  provision;  it  leaves  the  law  where  it 
was.  There  is  no  authority  for  the  admission  of  a  statement 
qua  statement  1  Hale,  P.  C.  p.  586.  Nothing  is  admissible 
but  a  confession.  2  Hawkins,  P.  C.  pp.  594,  595 ;  2  Brett's  Com- 
mentaries on  the  Lswb  of  England,  p.  854  (substitutes  allowed 
by  law  for  ordinary  modes  of  proof) ;  Stephen's  History  of  Crim- 
inal Law,  pp.  446,  447.  Where  is  there  any  rule  for  the  admis- 
sion of  anything  which  is  not  a  confession  1  In  Rex  v.  Jones 
(1827)  2  Car.  &  P.  629,  there  was  an  admission  that  the  prisoner 
cut  the  victim's  throat,  but  it  was  qualified.  Robinson  v.  Rob- 
inson (1858)  1  Swabey  &  T.  362 ;  Rex  v.  Hearne  (1830)  4  Car. 
ft  P.  215;  and  Rex  v.  Clewet  (1830)  4  Car.  &  P.  221,  are  also 
distinguishable.  There  is  no  anterior  authority  for  any  of  the 
modern  cases  which  seem  to  warrant  the  admission  of  anything 
broader  than  a  confession.  See  Rex  v.  Fletcher  (1829)  4  Car. 
ft  P.  260;  Saratov's  Cose  (1831)  1  Lewin,  C.  C.  110;  Rex  v. 
Higgins  (1829)  3  Car.  &  P.  603;  State  v.  Carton  (1892)  36 
S.  C.  524,  15  S.  E.  588;  Finn  v.  Com,  (1827)  6  Band.  (Vs.) 
701 ;  State  v.  Jones  (1871)  33  Iowa,  9 ;  People  v.  Parton  (1875) 
49  CaL  632 ;  State  v.  Red  (1880)  63  Iowa,  69,  4  N.  W.  812 ; 
People  v.  Velarde  (1881)  69  CaL  457;  Covington  v.  State 
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(1887)  79  Ga.  687,  7  S.  E.  153;  9  Am.  &  Eng.  Enc  of  Law, 
2d  ed.  p.  5.  It  was  an  unfair  way  to  let  in  evidence.  Apart  from 
this  statement  there  was  evidence  from  which  a  jury  might  infer 
that  both  were  guilty,  but  no  evidence  upon  which  the  jury 
could  properly  acquit  the  wife  and  convict  the  husband.  A  pris- 
oner should  not  he  prejudiced  in  his  defense;  Reg.  v.  Coleman 
(1898)  30  Ont  Eep.  93;  Reg.  v.  Corby  (1898)  30  N.  S.  330; 
Reg.  v.  Gardner  (1862)  9  Cox,  C.  C.  332. 

Upon  the  second  point,  the  provision  of  the  Criminal  Code  is 
§  661,  subs.  2.  In  Reg.  v.  Connolly  (1894)  25  Ont  Rep.  151, 
a  doubt  was  expressed  as  to  reserving  a  case  upon  such  a  point. 
As  to  the  order  of  addresses,  see  Morin  v.  The  Queen  (1890)  18 
Can.  S.  C.  407;  Brisebois  v.  The  Queen  (1888)  16  Can.  S.  C. 
421.  The  right  of  reply,  apart  from  the  statute,  where  the  pris- 
oner calls  no  witnesses,  exists  only  where  the  Attorney  General 
or  Solicitor  General  represents  the  Crown.  Reg.  v.  [222]  Tay- 
lor (1859)  1  Fost  &  F.  635;  Reg.  v.  Gardner  (1845)  1  Car. 
&  K.  628;  11  Enc  Laws  of  England,  p.  246;  Reg.  v.  Beckwilh 
(1858)  7  Cox,  C.  O.  505;  Reg.  v.  Christie  (1858)  7  Cox,  C.  C. 
506.  Even  under  the  Criminal  Code,  the  prisoner  has  the  right, 
where  he  calls  no  witnesses,  to  go  last  to  the  jury.  No  person 
can,  in  fact  or  law,  represent  the  Attorney  General.  See  Reg.  v. 
LeBlane  (1893)  13  Can.  Law  Times  Occ  N.  441,  29  Can.  L.  J. 
729,  6  Can.  Grim.  Cas.  348;  Taschereau's  Crim.  Code,  p.  757. 
The  prosecuting  counsel  acts  for  the  Crown,  not  for  the  Attorney 
General ;  1  Enc  of  Laws  of  England,  406 ;  Rex  v.  Austen  (1821) 
9  Price,  142,  23  Am.  &  Eng.  Enc.  pp.  346,  366,  3  Id.  484,  4 
Reeves'  Hist  of  Eng.  Law,  chap.  25 ;  Julian  v.  State  (1889)  122 
Ind.  68,  23  N.  E.  690. 

J.  R.  Cartwright,  E.C.,  for  the  Crown.  The  statement  was 
admissible  as  a  confession.  See  Maudsley's  Case  (1830)  1  Lew- 
in,  C.  C.  110,  and  the  other  cases  following  on  the  same  page. 
Reg.  v.  Blackburn  (1853)  6  Cox,  C.  C.  333.  It  was  not  a 
statement  that  did  not  incriminate  Ethel  Martin ;  it  did  incrimin- 
ate her.  It  was  material  evidence  against  her,  that  she  was  there 
when  the  deed  was  done.  See  State  v.  Dodson  (1881)  16  S.  C. 
453 ;  Roacoe's  Crim.  Ev.  12th  ed.  pp.  45-48 ;  3  Russell,  Crimes, 
6th  ed.  523  et  seq. 
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There  can  be  no  counsel  for  the  Crown  unless  that  counsel 
acts  for  the  Attorney  General  and  under  his  direction.  The 
right  of  reply  is  well  established.  3  Russell,  Crimes,  6th  rule 
(1837)  and  note  giving  cases.  It  is  not  to  be  supposed  that  the 
proviso  to  §  661  takes  away  an  existing  right. 

Hassard,  in  reply. 

Moss,  C.J.O.  (after  stating  the  facts  as  above) : — The  ques- 
tions raised  were  fully  and  ably  argued  from  the  prisoner's  point 
of  view  by  Mr.  Hassard.  But  a  review  of  the  authorities  leads 
me  dearly  to  the  conclusion  that  the  learned  Chief  Justice's  rul- 
ings were  right 

No  objection  was  made  to  the  reception  of  Mrs.  Martin's 
statement,  on  the  ground  that  it  was  not  properly  made  to  and 
received  by  Mrs.  Whidden.  Eut  it  was  urged  that  it  was  not  & 
confession  in  law,  i.  e.,  that  it  was  not  a  voluntary  statement  or 
admission  of  participation  in  a  crime,  so  as  to  entitle  the  [223] 
Crown  to  give  it  in  evidence,  even  as  against  the  person  making 
it.  ThiB  point  was  not  expressly  taken  before  the  learned  Chief 
Justice.  The  objection,  as  stated  by  counsel  at  the  trial,  was  as 
follows:  "Just  at  this  stage  will  come  up  the  objection  Mr.  Has- 
sard and  I  take  to  this  evidence  going  in.  I  am  quite  prepared 
to  admit  that  anything  she  said  after  proper  caution  would  be 
evidence  against  herself,  but  certain  things  may  be  said  by  Mrs. 
Martin  in  the  absence  of  her  husband  which,  I  submit,  can 
hardly  be  used  as  evidence  against  him."  And  the  form  of  the 
question  submitted  shows  that  what  is  sought  from  this  court 
is  an  opinion  as  to  the  validity  of  the  objection  raised  to  the  ad- 
missibility of  the  statement  when  the  prisoners  were  tried  to- 
gether. It  was  assumed  that  if  Mrs.  Martin  was  being  tried 
alone  the  statement  was  receivable,  but  it  was  sought  to  exclude 
it  because  it  might  contain  something  prejudicial  to  her  hus- 
band, who  was  being  tried  with  her  on  the  same  indictment. 

Assuming,  however,  in  favor  of  the  prisoner,  that  the  point 
is  open,  it  cannot  prevail.  The  question  must  be  considered  in 
the  light  of  §  592,  of  the  Criminal  Code,  which  enables  the  pros- 
ecutor to  give  in  evidence  any  admission  or  confession  or  any 
other  statement  of  the  accused.    It  can  serve  no  useful  purpose 
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to  enter  upon  an  inquiry  as  to  the  exact  significance  of  the  dif- 
ferent words  of  the  section,  or  to  undertake  to  say  whether  the 
words  spoken  by  the  female  prisoner  are  to  be  termed  an  admis- 
sion or  a  confession  or  a  statement  Any  of  these  is  permitted 
to  be  given  in  evidence  by  the  prosecutor.  And  in  order  to  the 
admissibility  of  a  statement  made  by  an  accused  person,  it  need 
not  appear  that  it  is  a  full  acknowledgment  of  guilty  so  as  to  be 
a  confession  in  the  strictest  sense  of  the  term.  If  it  connects 
or  tends  to  connect  the  accused,  either  directly  or  indirectly, 
with  the  commission  of  the  crime  charged,  it  cannot  be  excluded 
on  the  ground  that  it  is  not  a  plenary  confession.  It  is  for  the 
jury  or  other  tribunal  to  judge  of  its  weight,  and  to  deal  with 
it  as  with  any  other  piece  of  evidence,  having  regard  to  the  other 
circumstances  of  the  case  aa  given  in  evidence.  Rex  v.  Clewes, 
4  Car.  &  P.  221,  226;  Bex  v.  Bteptoe  (1830)  4  Car.  &  P.  397. 
In  the  present  case,  it  having  been  shown  that  the  statement 
[224]  was  made  under  conditions  that  rendered  it  in  law  clearly 
admissible  against  the  female  prisoner,  the  learned  Chief  Jus- 
tice could  not  have  declined  to  permit  it  to  be  given  in  evidence. 
That  being  the  case,  it  was  the  right  of  the  female  prisoner 
to  insist  that  the  statement  should  be  presented  as  a  whole.  The 
words  with  which  the  prisoner  had  opened, — "they  say  I  killed 
my  baby.  I  did  not  kill  it  but  I  saw  it  killed," — which  had 
been  allowed  to  be  given  in  evidence  before  the  objection  was 
taken,  if  left  unexplained  would  manifestly  have  been  preju- 
dicial to  her;  and  she  was  entitled  to  have  all  that  followed 
presented  to  the  jury.  The  confession  or  statement,  if  sought  to 
be  proved  at  all,  must  be  proved  as  made.  Eminent  judges  have 
not  considered  the  apparent  hardship  of  this  rule,  where  the  con- 
fession or  statement  in  its  terms  affects  other  prisoners  and  im- 
plicates them  by  name,  a  sufficient  reason  for  omitting  their  names 
or  any  other  part  of  the  confession  or  statement  In  Baratow'a 
Cose  (1831)  1  Lewin,  C.  C.  110,  Parke,  J.,  did  direct  the  omis- 
sion of  the  names  of  other  prisoners  implicated  by  a  statement 
proved  to  have  been  made  by  one,  observing  that  he  knew  that 
Littledale,  J.,  was  of  the  contrary  opinion,  but  he  did  not  like 
it ;  he  did  not  think  it  was  fair.  But  he  appears  to  have  been 
singular  in  this  respect 
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In  Bex  r.  Fleieher  (1829)  4  Oar.  &  P.  250,  1  Lewin,  C.  C. 
107,  which  was  the  case  to  which  Parke,  J.,  referred  in  Bar- 
stow'n  Case,  two  persona  were  indicted.  A  letter  was  tendered 
in  evidence  written  by  one  of  them,  but  it  immediately  impli- 
cated the  other.  It  was  objected  by  the  prisoner's  counsel  that, 
on  reading  the  letter,  the  names  of  all  persons  except  the  pris- 
oner's own  should  be  omitted.  But  Littledale,  J.,  declined  to  so 
direct,  and  said:  "There  has  been  much  doubt  upon  this  point; 
and  on  one  of  the  circuits  the  practice  has  been  to  omit  the  names. 
I  have,  however,  considered  it  a  good  deal,  and,  though  my  opin- 
ion was  once  different,  I  am  now  satisfied  that  to  make  it  evi- 
dence the  whole  of  the  letter  must  be  read.  But  I  shall  take  care 
to  make  such  observations  to  the  jury  as  will  prevent  it  having 
any  injurious  effect  against  the  other  prisoners ;  and  I  shall  tell 
the  jury  that  they  ought  not  to  pay  the  slightest  attention  to  this 
letter,  except  bo  far  as  it  goes  to  affect  the  person  who  wrote 
itM 

[226]  In  Ball  and  BiUon's  Case  (1833)  1  Lewin,  0.  C.  110, 
the  two  prisoners  were  tried  together  before  Alderson,  J.  A  ques- 
tion similar  to  that  in  the  two  previous  cases  having  arisen,  the 
learned  judge's  attention  was  called  to  the  differing  opinions.  He 
adopted  that  of  Littledale,  J.,  and  ordered  the  whole  of  the  exami- 
nation of  one  of  the  prisoners  to  be  read,  though  it  directly  im- 
plicated the  other. 

A  similar  ruling  was  made  by  Denman,  C.  J.,  in  Foster's  Case 
(1833)  1  Lewin,  C.  C.  110.  And  the  present  rule  may  be  stated 
as  in  Phipson  on  Evidence,  3d  ed.  p.  231 :  "As  in  the  case  of 
admissions,  the  whole  confession  must  be  taken,  even  though 
containing  matter  favorable  to  the  prisoner;  but  the  jury  may 
attach  different  degrees  of  credit  to  the  different  parts.  So,  if 
the  confession  implicate  other  prisoners,  it  will  still  be  receivable, 
though  the  judge  should  warn  the  jury  that  it  is  only  evidence 
against  the  maker." 

This  rule,  which  was  implicitly  observed  by  the  learned  Chief 
Justice,  must  now  he  taken  to  be  too  firmly  established  to  be 
disturbed. 

In  my  opinion,  the  first  question  should  be  answered  in  the 
affirmative. 
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The  solution  of  the.  second  question  depends  upon  the  proper 
construction  to  be  given  to  §  661  (2)  of  the  Criminal  Code,  read 
in  connection  with  §  3  (b),  which  declares  that  the  expression 
"Attorney  General"  means  the  Attorney  General  or  Solicitor 
General  of  any  province  of  Canada  in  which  any  proceedingi 
are  taken  nnder  the  Code. 

In  England  the  Attorney  General's  right  of  reply  was  never 
seriously  questioned.  Norton-Eyshe  on  the  Law  and  Privileges 
relating  to  the  Attorney  General  and  Solicitor  General  of  Eng- 
land, p.  128.  That  was  because,  as  was  said  by  Baron  Channell, 
the  right  is  in  the  nature  of  a  prerogative  right, — a  right  on  the 
part  of  the  Crown  exercised  by  the  officer  of  the  Crown,  the  At- 
torney General.  Beg.  v.  Dixblarw  (1872)  2  State  Tr.  N.  S. 
1021.  The  right  of  the  Solicitor  General  was  not  so  freely  con- 
ceded. However,  by  resolutions  of  the  judges,  adopted  prior  to 
the  spring  circuits  of  1837,  it  was  declared  that  in  cases  of 
public  prosecutions  for  felony  instituted  by  the  Crown,  the  law 
officers  of  the  Crown  and  those  who  represent  [226]  them  are, 
in  strictness,  entitled  to  the  reply,  although  no  evidence  is  pro- 
duced on  the  part  of  the  prisoner.  7  Car.  &  P.  676,  677,  2 
State  Tr.  JT.  S.  p.  1020.  A  consideration  of  the  numerous  cases 
which  are  tq  be  found  in  the  reports  shows  that  the  Crown's 
right  of  reply  was  not  in  question.  The  dispute  was  as  to  the 
persons  by  whom  the  right  was  exercisable.  Lord  Chief  Baron 
Kelly  in  Beg.  v.  Waters  (1870)  notes  in  2  State  Tr.  N.  S.  1021, 
explained  the  matter  as  follows:  "The  true  ground  is  this,  that 
the  Crown,  by  its  prerogative,  from  time  immemorial  has  claimed 
the  right,  and  whether  the  Attorney  General  appears  in  person, 
or,  by  reason  of  accident  or  other  cause,  does  not  appear,  and  is 
personally  represented  by  some  other  gentleman  (whether  the 
Solicitor  General,  a  Queen's  counsel,  a  serjeant,  or  an  ordinary 
barrister,  is  utterly  immaterial),  the  Crown  does  possess  the 
right,  and  the  counsel  is  entitled  to  exercise  it  if  be  thinks  fit." 
He  added :  "No  judge  who  has  ever  filled  the  office  of  Attorney 
General  has  ever  doubted  it;  having  had  occasion  to  look  into 
precedents,  and  to  consider  the  principles  upon  which  the  right 
really  rests,  no  one  who  has  for  any  length  of  time  filled  either 
of  the  chief  law  offices  of  the  Crown  has  ever  entertained  a  doubt 
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upon  it"  Tho  controversy  may  be  said  to  have  turned  alto- 
gether upon  whether  the  exercise  of  the  Crown's  right  should 
be  allowed  to  others  than  the  Attorney  General.  In  1884  the 
judges  of  England  resolved  that  the  right  should  be  confined  to 
the  Attorney  General  and  Solicitor  General  when  personally 
present  5  State  Tr.  N.  S.  3  (note  c).  And  this  appears  to  be 
the  rule  in  England  at  the  present  day. 

By  32  &  33  Vict  chap.  29  (D),  relating  to  procedure  in 
criminal  cases,  §  45  (2),  providing  for  the  manner  in  which 
addresses  to  the  jury  should  be  regulated,  it  was,  amongst  other 
things,  enacted  that  "the  right  of  reply  shall  be  according  to 
the  practice  of  the  courts  in  England ;  provided  always,  that  the 
right  of  reply  shall  be  always  allowed  to  the  Attorney  or  Solicitor 
General,  or  to  any  Queen's  counsel  acting  on  behalf  of  the 
Crown."  Unquestionably  by  the  right  of  reply  thus  accorded 
was  meant  the  Crown's  right  of  reply,  which  had  always  been 
exercisable  in  Crown  cases  by  the  Attorney  General  of  England. 
The  right  or  privilege  thus  conferred  upon  the  Attorney  General 
[227]  or  Solicitor  General  or  any  Queen's  counsel  acting  on  be- 
half of  the  Crown,  was  the  right  to  reply  after  all  addresses  had 
been  delivered  on  behalf  of  the  accused. 

All  question  as  to  the  effect  of  the  accused  having  adduced 
no  evidence  was  excluded  by  the  distinct  and  imperative  lan- 
guage of  the  proviso.  And  so  by  §  661  (2)  of  the  Code  it  is 
provided  that  the  right  of  reply  shall  be  always  allowed  to  the 
Attorney  General  or  Solicitor  General  or  to  any  counsel  acting 
on  behalf  of  either  of  them.  Here,  as  in  the  preceding  act,  there 
is  no  uncertainty  as  to  the  right  of  reply  that  is  to  be  allowed. 
Nor  is  there  any  doubt  as  to  the  persons  by  whom  it  may  be  ex- 
ercised. Instead  of  being  restricted  to  the  law  officers  of  the 
Crown  and  Queen's  (or  King's)  counsel  acting  on  behalf  ot 
the  Crown,  it  is  now  extended  to  any  counsel  representing  either 
of  these  law  officers.  In  effect  the  provision  establishes  a  rule 
identical  with  the  resolution  of  the  judges  of  England  adopted 
in  1837,  to  which  reference  has  already  been  made.  It  is  true 
that  the  preceding  portions  of  the  enactment  appear  to  be  pointed 
at  giving  to  counsel  for  an  accused  person  on  whose  behalf  no 
witnesses  are  examined,  the  privilege  of  addressing  the  jury 
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last.  Yet  this  most  be  considered  in  the  light  of  the  long  well- 
understood  meaning  of  the  Crown's  right  of  reply.  As  before 
pointed  out,  there  never  was  any  question  as  to  the  Crown's  right 
of  reply.  The  only  question  was  as  to  the  persons  by  whom  it 
might  be  exercised  on  behalf  of  the  Crown.  And  §  661  (2) 
settles  that  by  designating  those  to  whom  it  shall  be  accorded. 

The  right  exists  if  insisted  on.  Until  Parliament  sees  fit  to 
withdraw  it,  the  Crown  through  its  representative  can  assert  the 
privilege.  And  it  must  be  left  to  counsel,  in  the  judicious  ex- 
ercise of  his  discretion,  to  decide  whether  he  will  claim  it. 

In  my  opinion  the  second  question  should  also  be  answered  in 
favor  of  the  Crown. 

Osier,  J.A.  (after  stating  the  facts)  :  The  evidence  of  Whid- 
den  and  the  learned  judge's  charge  were  made  part  of  the  case. 

I  am  of  opinion,  notwithstanding  Mr.  Hassard's  able  argu- 
ment, that  both  questions  must  be  answered  adversely  [228]  to 
the  prisoner.  Had  the  first  been  res  integra,  I  should  have  been 
disposed  to  qualify  the  admission  of  Whidden's  evidence,  to  the 
extent  of  excluding  all  mention  of  the  prisoner's  name,  a  course 
which  seems  to  have  had  the  approval  of,  at  least,  one  judge 
among  the  numerous  decisions  cited  to  us  on  the  subject.  But 
the  law  and  practice  of  the  courts  seem  now  to  be  settled  the 
other  way  by  a  great  preponderance  of  authority.  The  whole 
of  the  confession,  verbal  or  written,  must  go  in:  that  which  im- 
plicates the  party  making  it  as  well  as  that  which  excuses  him 
must  go  in,  though  the  latter  may  seem  to  implicate  another 
prisoner  who  is  being  jointly  tried  with  the  former.  Russell  on 
Crimes,  6th  ed.  vol.  3,  pp.  492,  493;  Bex  v.  Fletcher  (1829) 
4  Car.  &  P.  250;  Bex  v.  Clewes  (1880)  4  Car.  &  P.  221,  225; 
Archbold's  Cr.  PL  &  Ev.  22d  ed.  p.  311 ;  Roscoe,  Cr.  Evid.  11th 
ed.  p.  50 ;  6  Am,  &  Eng.  Enc.  of  Law,  2d  ed.  p.  572. 

"We  must  follow  the  old  authorities  and  precedents  in  crim- 
inal matters :"  per  Coleridge,  C.  J.  in  Beg.  v.  Sowerby  [1894] 
2  Q.  B.  173,  176,  63  L.  J.  Mag.  Cas.  N.  S.  136,  10  Reports, 
233,  71  L.  T.  K.  S.  300,  42  Week.  Rep.  608,  17  Cox,  C.  C. 
767,  68  J.  P.  577.  "For  several  reasonB  .  .  ' .  we  should 
not  depart  from  these  adjudged  cases,  but  chiefly  from  the  in- 
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convenience  of  altering  and  overturning  settled  determinations. 
It  is  best,  stare  decisis.  The  overturning  settled  determinations 
would  be  of  very  bad  consequence.  They  ought  not  to  be  shak- 
en :"  per  Lord  Mansfield  in  Bex  v.  Inhabitants  of  Underbarrow 
and  Bradley-Field  (1766)  Burr.  Sett  Cas.  S45,  at  p.  548. 

<cWhatever  might  have  been  my  opinion  had  this  been  a  new 
case,  I  must  hold  myself  bound  by  decided  cases :"  Lord  Kenyon, 
Cross  v.  Glode  (1797)  2  Esp.  574. 

The  confession  is,  of  course,  no  evidence  against  anyone  but 
the  person  making  it,  and  it  is  the  duty  of  the  trial  judge — a 
duty  carefully  performed  in  the  present  instance — to  warn  the 
jury  not  to  pay  the  slightest  attention  to  it,  except  so  far  as  it 
goes  to  affect  such  person.  But,  though  this  appears  to  be 
law,  it  is  impossible  not  to  feel  that  such  a  confession  must 
inevitably  have  its  effect  upon  the  minds  of  the  jury,  especially 
where  it  may  seem  to  fit  in  with,  or  explain,  evidence  affecting 
the  other  prisoner.  Archbold'B  Cr.  Fl.  &  Ev.  22d.  ed.  p.  311. 
And  the  plainest  principles  of  justice  require  that  when  it  is 
[229]  intended  by  the  Crown  to  make  use  of  such  a  confession, 
the  prisoners  should  be  tried  separately.  The  Queen  v.  Weir 
(1899)  3  Can.  Grim.  Cas.  351.  I  do  not  know  whether,  in  this 
case,  the  prisoners  knew  that  the  Crown  intended  to  use  the  con- 
fession of  the  wife.  If  they  did  not,  the  husband  had  no  oppor- 
tunity of  making  an  application  for  a  separate  trial.  Encyclo- 
paedia of  Pleading  and  Practice,  vol  19,  p.  520,  "Separate 
TrialB." 

I  am  aware  that  it  rests  very  much  in  the  sound  discretion 
of  the  trial  judge  to  grant  or  refuse  the  application,  and  that  in 
one  such  case  it  was  refused.  Beg.  v.  Blackburn  (1853)  6  Cox, 
C.  C.  333.  See  also  Beg.  v.  LUtlechild  (1871)  L.  R.  6  Q.  B. 
893,  296,  40  L.  J.  Mag.  Cas.  N.  8.  137,  24  L.  T.  N.  S.  233,  19 
Week.  Rep.  748;  Beg.  v.  Bradlaugh  (1883)  15  Cox.  C.  C.  217. 

But  the  circumstances  of  the  present  case  were  such — I  am 
referring  to  the  confession — that  I  can  hardly  conceive  that  a 
separate  trial  would  have  been  refused,  had  there  been  an  op- 
portunity of  making  it  at  the  proper  time. 

The  determination  of  the  second  question,  viz.,  whether  the 
Crown  or  its  representative  has  the  right  of  reply  when  no  evi- 
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deuce  has  been  adduced  on  the  part  of  the  prisoner,  depends  upon 
the  proper  construction  of  §  661  (2)  of  the  Criminal  Code,  and 
upon  this  the  numerous  English  cases  upon  the  subject  are  of 
little,  if  any,  assistance.  These  are  collected  in  a  valuable  little 
wort  by  Mr.  Norton-Kyshe  on  the  Laws  and  Privileges  relat- 
ing to  the  Attorney  General  and  Solicitor  General  of  England 
(1897).  And  see  7  Car.  &  pp.  676,  677.  Resolutions  of  the 
judges  1837,  "No.  6 :  "In  cases  of  public  prosecution  for  felony, 
instituted  by  the  Crown,  the  law  officers  of  the  Crown,  and  those 
who  represent  them,  are,  in  strictness,  entitled  to  the  reply  al- 
though no  evidence  is  adduced  on  the  part  of  the  prisoner."  This 
is  also  noted  in  2  State  Tr.  X.  S.  App.  E.  p.  1020,  where  many 
of  the  cases  are  cited;  and  see  5  State  Tr.  N.  S.  3,  note  (c), 
where  a  later  resolution  will  be  found,  passed  at  a  meeting  of 
the  judges  held  in  December,  1884,  "that  in  those  Crown  cases 
in  which  the  Attorney  General  or  the  Solicitor  General  is  per- 
sonally engaged,  a  reply,  where  no  witnesses  are  called  for  the 
defense,  is  to  be  allowed  as  of  right  to  the  counsel  for  the  Crown, 
and  in  no  others."  There  had  been  considerable  [280]  diversity 
in  the  practice  but  judges  to  whose  opinion  great  weight  must 
be  attached  had  laid  it  down  that  the  right  existed  in  favor  not 
only  of  the  Attorney  General  himself,  but  of  those  who  repre- 
sented him,  and  that  the  true  ground  of  its  exercise  was  that 
it  had  been  the  prerogative  of  the  Crown  from  time  immemorial. 
In  this  country  the  Crown's  right  of  reply  has  long  been  regu- 
lated by  statute.  The  criminal  law  procedure  act  of  1869,  32 
&  33  Vict  chap.  29,  §  45,  subs.  2  (D),  provided  that  counsel 
for  the  prosecution,  if  the  defendant  did  not  at  the  close  of  the 
case  for  the  prosecution  announce  bis  intention  to  adduce  evi- 
dence, might  then  address  the  jury  a  second  time  for  the  purpose 
of  summing  up  the  evidence;  the  accused  or  his  counsel  was 
then  to  open  his  case  and  sum  up  the  evidence,  if  any  adduced 
for  the  defense:  "and  the  right  of  reply  shall  be  according  to 
the  practice  of  the  courts  in  England ;  provided  always  that  the 
right  of  reply  shall  be  always  allowed  to  the  Attorney  General 
or  Solicitor  General,  or  to  any  Queen's  counsel  acting  on  be- 
half of  the  Crown."  This  practically  introduced  the  English 
rule  of  1837,  though  if  the  Crown  was  not  represented  by  the 
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Attorney  General  or  Solicitor  General,  the  right  of  reply  was 
confined  to  a  Queen's  counsel,  and  could  not  be  exercised  by 
counsel  of  lower  rank. 

The  Criminal  Code,  §  661,  subs.  (1),  now  provides  that  ac- 
cused or  his  counsel  shall,  at  the  end  of  the  case  for  the  prose- 
cution declare  whether  he  intends  to  adduce  evidence.  If  he 
does  not  so  announce  the  counsel  for  the  prosecution  may  address 
the  jury  by  way  of  summing  up.  Subs.  2 :  Upon  every  trial  the 
accused  shall  be  allowed  to  open  bis  case,  to  examine  bis  wit- 
nesses, and,  when  all  the  evidence  is  concluded,  to  sum  up.  The 
difficulty  is  caused  by  the  remainder  of  this  subsection:  "If  no 
witnesses  are  examined  for  the  defense  the  counsel  for  the  ac- 
cused shall  have  the  privilege  of  addressing  the  jury  last,  other- 
wise such  right  shall  belong  to  the  counsel  for  the  prosecution. 
Provided,  that  the  right  of  reply  shall  be  always  allowed  to  the 
Attorney  General  or  Solicitor  General,  or  to  any  counsel  acting 
on  behalf  of  either  of  them."  There  would  seem  at  first  sight 
to  be  a  conflict  between  the  two  parts  of  this  clause.  The  latter, 
however,  contains  an  express  [231]  provision  dealing  with  the 
case  of  the  Attorney  General  and  Solicitor  General,  and  counsel 
acting  on  behalf  of  either  of  them  which,  in  the  case  of  prosecu- 
tions in  this  province,  where  there  is  no  Solicitor  General,  must 
apply  to  counsel  acting  for  the  Attorney  General  at  the  assizes 
or  other  court  where  such  counsel  receives  bis  instructions  to  act 
from  the  Attorney  General.  There  are  many  prosecutions  which 
are  conducted  by  the  county  attorney  at  the  sessions  or  the 
county  judge's  criminal  court  or  the  speedy  trials  court,  where 
he  acts  upon  the  authority  conferred  upon  him  by  his  office, 
and  is  not  in  any  sense  the  representative  of  the  Attorney  Gen- 
eral. In  these  the  first  branch  of  the  clause  may  well  apply, 
and  the  two  provisions  may  then  be  reconciled  without  doing 
violence  to  either.  I  think,  therefore,  that  the  Crown  represented 
by  counsel  acting  on  the  instructions  of  the  Attorney  General 
had  heTe  the  right  of  reply,  and  that  the  trial  judge  properly 
so  ruled. 

Maclaren,  J.A. :  Counsel  for  the  accLjed,  Alexander  Martin, 
devoted  a  considerable  portion  of  his  argument  before  us  to 
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establishing  that  what  Mrs.  Martin  said  to  the  police  matron, 
Mrs.  Whidden,  was  not  really  a  confession,  not  being  an  ad- 
mission of  guilt  on  her  part,  but  merely  a  statement  incriminat- 
ing her  Husband ;  and  that,  consequently,  it  should  not  have  been 
received  in  evidence.  In  support  of  this  proposition  he  quoted 
the  definition  of  the  word  "confession"  from  several  dictionaries, 
and  cited  a  number  of  cases  to  the  same  effect. 

The  first  point  to  be  considered  is  whether  the  evidence  would 
have  been  admissible  if  Mrs.  Martin  alone  had  been  on  trial. 
The  section  of  the  Code  bearing  on  this  point  is  592,  which 
reads  as  follows:  "Nothing  herein  contained  shall  prevent  any 
prosecutor  from  giving  in  evidence  any  admission  or  confession, 
or  other  statement,  made  at  any  time  by  the  person  accused  or 
charged,  which  by  law  would  be  admissible  as  evidence  against 
him." 

Under  the  law  before  the  enactment  of  this  section  a  confession 
or  admission  relevant  to  the  issue,  and  adverse  to  the  interest  of 
the  accused  who  made  it,  might  be  given  in  evidence  against 
him,  if  it  was  not  obtained  by  threat  or  [232]  inducement  If 
made  before  a  magistrate  at  a  preliminary  examination,  it  was 
further  necessary  that  the  accused  should  have  been  cautioned. 

The  admissions  made  by  Mrs.  Martin  to  Mrs.  Whidden  were 
made  without  any  threat  or  promise,  and  were  not  even  made  in 
answer  to  questions;  but  were  perfectly  free  and  voluntary. 
Further,  they  were  made  after  she  had  been  cautioned  by  Mrs. 
Whidden  that  anything  she  would  say  might  be  used  against 
her.  They  were  relevant  to  the  issue  on  two  grounds:  (1)  they 
showed  her  presence  at  the  commission  of  the  crime;  and  (2) 
they  furnished  a  possible  motive  for  the  commission  of  the  crime, 
by  showing  that  the  child  was  a  burden  to  her,  and  that  she  had 
been  anxious  and  endeavoring  to  place  it  in  some  institution  that 
she  might  not  be  prevented  from  earning  money. 

If  any  part  of  her  admission  had  been  tendered,  she  would 
be  entitled  to  have  her  whole  statement  put  in  just  as  it  was 
made,  in  order  that  she  might  get  the  benefit  of  any  part  of  it 
that  would  make  in  her  favor. 

When  such  a  statement  affects  not  only  the  person  who  made 
it,  but  also  another  person  who  is  being  tried  at  the  same  time, 
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and  who  was  not  present  when  it  was  made,  a  more  serious  ques- 
tion arises.  Of  course,  the  confession  or  admission  cannot  be 
evidence,  except  against  the  party  who  made  it  In  order  to 
prevent  its  influencing  the  jury  against  any  other  prisoner 
named  in  it,  some  English  judges  were  accustomed  to  direct  that 
the  names  of  such  other  persons  should  he  omitted.  This  prac- 
tice, however,  never  became  general,  and  was  found  to  be  ob- 
jectionable and  inconvenient,  and  appears  to  have  been  finally 
abandoned;  it  being  considered  that  the  direction  to  the  jury 
that  such  a  confession  or  statement  was  not  evidence,  except 
against  the  person  who  made  it,  was  a  sufficient  protection  to 
other  prisoners.  See  Bex  v.  Hearne,  4  Car.  &  P.  215 ;  Bex  v. 
Ghwes,  4  Car.  &  P.  221 ;  Bex  v.  Fletcher,  4  Car.  &  P.  260,  1 
Lewin,  C.  C.  110. 

Even  if  the  practice  of  omitting  the  names  of  others  were  still 
followed,  it  is  impossible  to  see  how  such  omission  could  have 
been  of  any  advantage  to  Martin  in  this  case ;  as  from  the  nature 
of  the  Btatement  the  jury  would  have  been  fully  aware  that  he 
was  the  person  referred  to  by  Mrs.  Martin. 

[233]  Before  the  statement  of  Mrs.  Martin  was  given  in  evi- 
dence, the  learned  chief  justice  very  pointedly  called  the  attention 
of  the  jury  to  the  legal  effect  of  snch  evidence.  His  words  were: 
"I  tell  yon  in  advance  now,  gentlemen,  so  that  you  may  keep  it 
in  your  minds  clearly,  that  I  cannot  exclude  this  evidence,  be- 
cause it  is  evidence  against  the  person  who  uttered  it ;  but  it  is 
not  evidence  against  the  husband.  He  was  not  there,  and  the 
admission  or  confession  of  one  person  accused  of  crime  in  a  case 
like  this  is  not  evidence  against  the  other.  I  shall  tell  you 
that  again  later  when  I  come  to  charge  yon,  but  I  cannot  ex- 
clude the  evidence  now." 

Subsequently,  in  his  charge  he  carefully  instructed  the  jury 
to  the  like  effect,  referring  to  the  matter  no  less  than  three 
times ;  thus  doing  all  in  his  power  to  prevent  the  statement  from 
injuriously  affecting  or  prejudicing  the  case  of  the  husband. 

The  course  pursued  by  the  trial  judge  was,  in  my  opinion, 
quite  correct.  If  the  defense  had  been  aware  of  the  admission 
of  the  wife,  and  that  it  was  likely  to  be  used,  it  is  probable  that 
the  husband  would  have  asked  leave  to  sever  in. his  defense,  and 
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the  difficulty  above  pointed  out  would,  no  doubt,  have  been  duly 
weighed  in  considering  such  an  application,  as  it  is  quite  manifest 
how  difficult  it  must  be  for  a  jury  to  prevent  such  a  statement 
as  the  one  in  question  from  influencing  their  minds  against  the 
other  prisoner. 

This,  however,  is  not  the  present  case.  The  sole  question  is 
the  admissibility  of  the  statement  when  the  prisoners  were  being 
tried  together.    I  do  not  think  it  could  have  been  excluded. 

There  remains  the  further  question,  whether  the  counsel  rep- 
resenting the  Attorney  General  had  the  right  of  reply,  notwith- 
standing the  fact  that  no  evidence  was  offered  on  behalf  of  either 
defendant 

Our  law  on  this  point  is  found  in  §  661  of  the  Criminal  Code, 
subs.  2  of  which  reads  as  follows:  "Upon  every  trial  for  an 
indictable  offense,  whether  the  accused  person  is  defended  by 
counsel  or  not,  he  or  his  counsel  shall  be  allowed,  if  he  thinks 
fit,  to  open  his  case,  and  after  the  conclusion  of  such  opening 
to  examine  such  witnesses  as  he  thinks  fit,  and  when  [234]  all 
the  evidence  is  concluded  to  sum  up  the  evidence.  If  no  wit- 
nesses are  examined  for  the  defense,  the  counsel  for  the  accused 
shall  have  the  privilege  of  addressing  the  jury  last,  otherwise 
such  right  shall  belong  to  the  counsel  for  the  prosecution:  Pro- 
vided, that  the  right  of  reply  shall  be  always  allowed  to  the 
Attorney  General  or  Solicitor  General  or  to  any  counsel  acting 
on  behalf  of  either  of  them." 

By  §  3  (b)  of  the  Code  the  expression,  "Attorney  General," 
means  the  Attorney  General  of  the  province,  and  it  is  not  dis- 
puted that  in  the  present  case  Mr.  Proudfoot  was  acting  on  be- 
half of  the  Attorney  General  of  Ontario. 

The  first  subsection  of  §  661,  and  the  first  sentence  of  the 
second  subsection,  above  quoted,  are  substantially  a  reproduc- 
tion of  §  2  of  the  imperial  act,  28  Vict  chap.  18.  The  difficulty 
in  interpreting  it  arises  from  the  additions  made.  It  is  notice- 
able that  while  in  England  the  right  of  reply,  in  case  no  evidence 
for  the  defense  is  adduced,  is  restricted  to  the  Attorney  and 
Solicitor  General  personally  by  the  resolutions  of  the  judges  in 
1884,  the  Code  in  1892  gave  it,  in  addition,  to  any  counsel  act- 
ing on  behalf  of  either  of  them.    Before  that  time,  in  Canada, 
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it  -was  restricted  under  §  45  of  the  criminal  act  of  1869,  and 
R.  S.  C.  1886,  chap.  174,  §  179,  to  these  law  officers  and  to 
Queen's  counsel  acting  on  behalf  of  the  Crown. 

The  right  of  the  Attorney  General  to  the  reply  hi  such 
cases  had  been  for  centuries  conceded  by  the  English  judges  as 
one  of  the  royal  prerogatives.  Some  of  them  thought  it  an 
objectionable  practice,  and  confined  it  to  the  Attorney  General, 
in  person,  while  others  extended  it  to  the  Solicitor  General,  and 
others  to  any  counsel  acting  for  the  Crown  in  a  public  case. 
This  latter  course  was  adopted  as  to  prosecutions  for  felonies 
by  a  resolution  of  the  judges,  in  November,  1836,  and  continued 
until  changed  in  1884,  as  above  stated. 

In  my  opinion,  the  trial  judge  ruled  properly  in  his  interpreta- 
tion of  §  661.  It  is  a  relic  of  absolutism  and  nigh  prerogative, 
and,  while  it  Btands  on  the  statute  book,  the  representative  of 
the  Attorney  General  has  a  right  to  claim  it,  and,  when  he  does 
so,  the  judge  must  allow  it 

In  the  mean  time  I  think  it  should  be  claimed  only  when 
[230]  there  are  special  reasons  for  doing  so,  and  that  it  would 
be  more  in  consonance  with  modern  enlightened  ideas  as  to  the 
relative  rights  of  the  Crown  and  the  subject,  if  it  were  entirely 
abrogated. 

Maclennan  and  Garrow,  J.J.A.,  concurred. 

Note. — Admissibility,  upon  joint  trial,  of  admission  or  confes- 
sion of  one  defendant  tending  to  incriminate  codefendant. 
Although  a  confession  by  one  of  several  defendants  jointly  in- 
dicted and  tried  for  the  same  offense,  made  in  the  absence  of  a  co- 
defendant,  is  not  competent  evidence  against  the  latter  (9  Laws  of 
England  (Halsbnry)  397;  Tong's  Case  [1708]  Kelyng,  18;  Soren- 
son  v.  United  States  [1906]  74  C.  C.  A.  468,  143  Fed.  820 ;  Qore 
v.  State  [1877]  58  Ala.  391;  Porter  v.  State  [1876]  65  Ala.  95; 
Eowson  v.  State  [1904]  73  Ark.  146,  83  S.  W.  933 ;  State  v.  Brinte 
[1904]  4  Penn.  [Del.]  551,  58  Atl  258;  State  v.  Brown  (1911) 
—  DeL  — ,  80  Atl.  146 ;  Anderson  v.  State  [1888]  24  Fla.  139,  3 
So.  884;  Cable  v.  Com.  [1892]  14  Ky.  L.  Hep.  253,  20  S.  W.  220; 
State  v.  Weasel  [1878]  30  La.  Ann.  919 ;  State  v.  Sims  [1902]  106 
La.  453,  31  So.  71 ;  State  v.  Brennan  [1901]  164  Mo.  487,  65  S. 
W.  325;  State  v.  Workman  [1881]  15  S.  C.  540;  Collins  v.  State 
[1887]  24  Tex.  App.  141,  5  S.  W.  848;  Perigo  v.  State  [1888]  25 
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Tex.  App.  533,  8  S.  W.  660),  it  is  thoroughly  settled  that  the  fact 
that  it  may  have  a  tendency  to  implicate  him  will  not  render  it  in- 
admissible as  against  the  person  making  it  (Tong's  Case  [1708] 
Kelyng,  18;  Lawson  v.  State  [1853]  20  Ala.  65,  56  Am.  Dec.  188; 
Porter  v.  State  [1876]  55  Ala.  95;  Howson  v.  State  [1904]  73 
Ark.  146,  83  S.  W.  933;  State  v.  Jones  [1869]  1  Houst.  Crim.  Hep. 
[Del.]  317;  State  v.  Brink  [1904]  4  Penn.  [Del.]  551,  58  Atl. 
258;  Smith  v.  People  [1885]  115  111.  17,  3  N.  E.  733,  6  Am.  Crim. 
Hep.  80;  State  v.  Weasel  [1878]  30  La.  Ann.  919 ;  State  v.  Donelon 
[1893]  45  La.  Ann.  744,  12  So.  922;  State  v.  Johnson  [1895]  47 
La.  Ann.  1225,  17  So.  789;  State  v.  Thibodeaxix  [1896]  48  La. 
Ann.  600,  19  So.  680;  State  v.  Robinson  [1900]  52  La.  Ann.  616, 
27  So.  124;  State  v.  Sims  [1902]  106  La.  453,  31  So.  71;  Ford  v. 
State  [1911]  —  Okla.  Crim.  Hep.  — ,  114  Pac.  273;  Fife  v.  Com. 
[1857]  29  Pa.  429;  State  v.  Workman  [1881]  15  S.  C.  540;  State 
v.  Dodson  [1881]  16  S.  C.  453;  Ake  v.  State  [1868]  31  Tex.  416; 
Collins  v.  State  [1887]  24  Tex.  App.  141,  5  S.  W.  848;  Perigo  v. 
State  [1888]  25  Tex.  App.  533,  8  S.  W.  660;  State  v.  Fuller 
[W66]  39  Vt.  74;  Jones  v.  Com.  [1878]  31  Gratt.  836). 

So,  where  two  are  jointly  indicted,  and  one,  on  the  trial  of  the 
two,  admits  his  own  guilt,  the  admission  has  no  force  as  against 
his  codefendant.  People  v.  Stevens  (1882)  47  Mich.  411,  11  N. 
W.  220. 

It  is  error  to  charge  the  jury  to  compare  the  confessions  of  de- 
fendants jointly  tried,  each  with  the  other,  without  limiting  each 
charge  in  any  way,  where  no  confession  is  proved  against  some  of 
the  defendants;  since  against  such  neither  the  confession  of  others, 
nor  the  comparison  of  the  confessions  one  with  another,  should  be 
allowed  to  have  the  slightest  influence.  Porter  v.  State  (1876) 
55  Ala.  95. 

The  same  rale  applies  where  the  statement  sought  to  be  proved 
is  not  a  confession  of  guilt,  but  only  a  declaration  or  admission 
made  after  commission  of  the  crime,  and  tending  to  establish  the 
guilt  of  the  declarant.  It  has  accordingly  been  held  that,  while 
such  a  statement  is  inadmissible  against  a  codefendant  in  whose 
absence  it  was  made  {Re  Borosky  [1682]  9  How.  St  Tr.  1;  United 
States  v.  Ball  [1896]  163  TJ.  S.  662,  41  L.  ed.  300,  16  Sup.  Ct. 
Hep.  1192;  Jenkins  v.  State  [1895]  35  Fla.  737,  48  Am.  St.  Hep. 
267,  18  So.  182;  State  v.  Arnold  [1878]  48  Iowa,  566;  Frost  v. 
Com.  [1849]  9  B.  Mon.  362;  Com.  v.  Thompson  (1868)  99  Maes. 
444;  Com.  v.  Keating  [1882]  133  Mass.  572;  Com.  v.  Rogers 
[1902]  181  Mass.  184,  63  N.  E.  421;  State  v.  Silderbrand  [1891] 
105  Mo.  318,  16  9.  W.  948;  State  v.  Mtnton  [1893]  116  Mo.  605, 
22  S.  W.  808;  DutcKer  v.  State  [1884]  16  Neb.  30,  19  H".  W.  612; 
State  v.  McLane  [1880]  15  Nov.  345;  State  v.  Stanton  [1896]  118 
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N.  C.  1182,  24  S.  E.  636;  State  v.  Collins  [1897]  121  N.  C.  667, 
28  S.  E.  520;  Kollock  v.  State  [1894]  88  Wis.  663,  60  N.  W.  817), 
it  nay  be  proven  as  against  the  declarant,  notwithstanding  it  may 
hare  a  tendency  to  incriminate  his  codefendant  (Kelsoe  v.  State 
[1872]  47  Ala.  573 ;  Acheraon  v.  People  [1888]  124  I1L  563,  16 
N.  E.  847;  State  v.  Miller  [1890]  81  Iowa,  72,  4G  N.  W.  751; 
State  v.  Wolf  [1900]  112  Iowa,  458,  84  N.  W.  536;  Com.  v.  Briggs 
[1827]  5  Pick.  429;  Com.  v.  Ingraham  [1856]  7  Gray,  46;  Com. 
v.  Thompson  [1868]  99  Mass.  444;  Com.  v.  Keating  [1882]  133 
Mass.  572;  Com.  v.  Rogers  [1902]  181  Mass.  184,  64  N.  E.  421; 
People  v.  Arnold  [1881]  46  Mich.  268,  9  N.  W.  406;  People  v. 
Jfaunausau  [1886]  60  Mich.  15,  26  N.  W.  797;  State  v.  Tai&ott 
[1881]  73  Mo.  347;  State  v.  McKinzie  [1890]  102  Mo.  620,  15  S. 
W.  149;  State  v.  Berry  [1887]  24  Mo.  App.  466;  State  v.  McLane 
[1880]  15  Nev.  345;  State  v.  Brite  [1875]  73  N.  C.  26;  State  v. 
Collins  [1897]  121  N.  C.  667,  28  S.  E.  520;  Sae  v.  Cram  [1895] 
67  Vt  650,  32  AtL  602;  State  v.  Fournier  [1896]  68  Vt.  262,  35 
Ati.  178). 

"It  would  prevent  the  due  administration  of  justice  if,  because 
one  or  more  persons  are  jointly  tried,  the  admissions  or  acts  of 
any  one  of  them  could  not  be  given  in  evidence  against  him  be- 
cause the  others,  or  one  of  them,  were  not  present."  People  v. 
Maunavsau  (1886)  60  Mich.  15,  26  N,  W.  797. 

Whatever  prejudice  to  the  other  defendant  may  result  from  the 
admission  of  such  evidence  is  an  unavoidable  evil  necessarily  incident 
to  their  joint  trial.  Stats  v.  McLane  (1880)  15  Nev.  345;  Ford 
v.  State  (1911)  —  Okla.  Crim.  Rep.  — ,  114  Pac  273;  Fife  v. 
Com.   (1857)  29  Pa.  429. 

It  is  the  duty  of  the  court,  however,  to  caution  the  jury  that 
such  declarations  or  confessions  are  to  operate  only  against  the 
party  making  them,  and  that  the  other  defendants  cannot  be  con- 
victed except  upon  evidence  aliunde  sufficient  to  establish  their 
guilt.  Kelsoe  v.  State  (1872)  47  Ala.  573;  State  v.  Kreiger  (1887) 
71  Iowa,  40,  32  N.  W.  17;  State  v.  Miller  (1890)  81  Iowa,  72,  46 
N.  W.  751;  State  v.  Wolf  (1900)  112  Iowa,  458,  84  N.  W.  536; 
Cable  v.  Com.  (1892)  14  Ky.  L.  Eep.  253,  20  S.  W.  220;  Com.  v. 
Ingraham  (1856)  7  Gray,  46;  Com.  v.  Rogers  (1902)  181  Mass. 
184,  63  N.  E.  421 ;  People  v.  Arnold  (1881)  46  Mich.  268,  9  N.  W. 
406;  People  v.  Maunausau  (1886)  60  Mich.  15,  26  N.  W.  797; 
State  v.  Talbott  (1881)  73  Mo.  347;  State  v.  Collins  (1897)  121 
N.  C.  667,  28  8.  E.  520;  Cleavinger  v.  State  (1901)  43  Tex.  Crim. 
Eep.  273,  65  S.  W.  89. 

In  Fife  v.  Com.  (1857)  29  Pa.  429,  it  is  said  that,  while  the 
omission  of  the  names  of  persons  implicated  by  a  confession  of 
their  codefendant  is  not  without  countenance  in  books  on  evidence 
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(citing  1  Fhillippa,  Ev.  108;  2  Russell,  Crimes,  365),  the  better 
opinion  is  that  all  the  names  and  every  word  should  be  read,  and 
that  the  court  should  tell  the  jury  that  the  confession  is  not  evi- 
dence against  anyone  besides  the  person  making  it. 

The  latter  course  is  also  indicated  as  the  correct  one  in  Rex  v. 
Fletcher  (1829)  4  Car.  &  P.  250,  1  Lewin,  C.  C.  107;  Bex  v. 
Searne  (1830)  4  Car.  &  P.  815;  Rex  v.  Clewea  (1880)  4  Car.  & 
P.  821;  Rex  v.  Walkely  (1883)  6  Car.  &  P.  175;  Hall  £  Ritson's 
Case  (1833)  1  Lewin,  C.  C.  110;  Foster's  Case  (1833)  1  Lewin,  C. 
C.  110;  Reg.  v.  Finkle  (1865)  15  TJ.  C.  C.  P.  453,  (dictum)  State 
t.  Donelon  (1893)  45  La.  Ann.  744,  12  So.  922;  State  v.  Work- 
man (1881)  15  S.  C.  540;  State  v.  Dodson  (1881)  16  S.  C.  453. 

But  see  Baretoui's  Case  (1831)  1  Lewin,  C.  C.  110,  in  which 
Parke,  J.,  Baid  that  he  did  not  think  it  the  fair  way  to  read  the 
names  of  persons  implicated  by  a  confession. 

And  see  also  State  v.  Kreiger  (1887)  71  Iowa,  40,  32  N.  W.  17, 
in  which  it  is  said  that  the  court  should  either  hare  excluded  so 
much  of  the  evidence  of  declarations  of  one  codefendant  as  related 
to  the  other,  or  if  this  could  not  have  been  done  without  exclud- 
ing the  evidence  entirely,  then  the  court  should  at  the  time  have 
said  to  th«  jury  that  they  were  not  to  consider  such  statements 
except  as  against  the  party  making  them. 

It  has  been  held  that  where  evidence  of  the  declarations  of  a 
person  jointly  indicted  is  admitted  for  the  purpose  of  affecting  his 
credit  as  a  witness,  it  is  the  duty  of  the  court  to  use  great  care  in 
particularly  stating  such  testimony  to  the  jury  and  specifically 
instructing  them  as  to  the  restricted  purposes  of  its  admission ;  and 
such  duty  is  not  fulfilled  by  a  statement  of  the  general  proposition 
that  the  confession  of  one  defendant  in  the  absence  of  another  is 
not  evidence  against  the  latter,  and  that  it  should  only  be  con- 
sidered as  against  the  defendant  who  made  the  confession.  State 
v.  Oxendine  (1890)  107  N.  C.  783,  12  S.  E.  573. 

But  in  State  v.  Tommy  (1898)  19  Wash.  270,  53  Pac.  157,  it  is 
held  that  failure  to  instruct  the  jury  that  a  confession  could  not  be 
considered  by  them  as  against  a  codefendant  was  not  error  where 
the  state  disavowed  any  application  of  the  confession  to  him,  and 
the  court  was  explicit  in  its  instructions  as  to  what  must  be  found 
against  each  of  the  defendants  before  either  of  them  could  be  found 
guilty. 

In  Com.  v.  Briggs  (1827)  5  Pick.  430,  it  is  said  that  the  admis- 
sion in  evidence  of  declarations  of  one  defendant  prejudicial  to 
another  does  not  of  itaelf  constitute  reversible  error,  as  the  jury 
must  be  presumed  to  have  understood  that  they  were  not  to  let  it 
operate  against  the  other  defendant. 

While  it  is  the  duty  of  the  court,  and  the  better  practice,  at  the 
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time  such  testimony  is  given  to  instruct  the  jury  then  upon  its  ad- 
missibility, and  to  make  it  plain  to  them  that  they  may  consider  it 
only  in  passing  upon  the  guilt  or  innocence  of  the  person  making 
the  confession,  a  failure  to  give  such  instruction  is  not  reversible 
error  where  the  other  defendant  does  not  ask  for  a  specific  direction 
to  the  jury  to  that  effect,  but  contents  himself  with  a  general  ob- 
jection.   Homott  v.  State  (1904)  73  Ark.  146,  83  9.  W.  933. 

If  he  fails  to  more  a  direction  to  the  jury  as  to  the  application 
and  effect  of  such  evidence,  and  to  except  to  the  refusal  of  the 
court  to  give  such  a  direction,  no  assignment  of  error  can  be  based 
upon  its  admission,  since  the  evidence  is  competent  for  some  pur- 
poses or  against  some  of  the  parties.  State  v.  Phillips  (1857)  24 
Mo.  484;  State  v.  Berry  (1887)  24  Ho.  App.  466. 

An  admission  or  confession  may,  however,  be  rendered  admis- 
sible against  another  than  the  person  making  it,  upon  a  different 
ground,  where  made  in  the  presence  of  one  implicated  thereby,  in 
which  case  the  failure  of  the  latter  to  dissent  therefrom  may,  under 
proper  circumstances,  render  it  the  equivalent  of  an  admission  on 
his  own  part. 

Thus  in  9  Laws  of  England  (Halsbury)  397,  it  is  said  that 
while,  if  there  are  several  persons  accused  of  a  crime  and  one  of 
them  makes  confessions  or  admissions,  such  confessions  or  admis- 
sions are  evidence  only  against  the  party  who  made  them,  yet  where 
confessions  or  admissions  are  made  by  an  accomplice,  in  the 
presence  of  the  other  party,  in  such  circumstances  that  the  other 
party  has  an  opportunity  of  contradicting  such  statements  at  once  so 
far  as  they  concern  himself,  and  does  not  contradict  them,  then 
the  statement  of  the  accomplice  becomes  evidence  against  such 
other  party,  and  a  confession  may  be  inferred  from  the  conduct 
and  demeanor  of  the  prisoner  when  he  hears  such  a  statement. 

This,  however,  is  part  of  a  broad  subject  an  exhaustive  treatment 
of  which  would  lead  outside  the  scope  of  this  note.  The  following 
decisions  are  accordingly  to  be  taken  only  as  illustrative  of  the 
doctrine  in  so  far  as  it  applies  to  declarations  or  confessions  made 
by  a  codefendant: 

Thus,  &  confession  made  by  one  codefendant  in  the  presence  of 
the  other,  who  made  no  denial  thereof,  is  admissible  against  the 
latter  as  a  tacit  admission,  where  no  objection  is  made  that  he  was 
under  arrest  or  in  custody  under  a  criminal  charge  at  the  time. 
State  v.  Johnson  (1883)  35  La.  Ann.  842. 

And,  a  declaration  made  by  one  defendant  in  the  presence  and 
hearing  of  the  other  codefendants,  directly  implicating  them  as  ac- 
cessories in  a  crime,  is  admissible  against  all  of  the  defendants; 
the  fact  that  great  caution  should  be  exercised  in  drawing  any 
implication  of  guilt  from  the  silence  of  the  other  defendant's  af- 
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fecting  only  the  weight,  and  not  the  admissibility,  of  the  evidence. 
Williams  v.  State  (1886)  81  Ala.  1,  60  Am.  Bep.  133,  1  So.  179, 
7  Am.  Crim.  Bep.  443. 

Bnt  a  declaration  made  by  one  codefendant  in  the  presence  of 
another,  tending  to  implicate  him  in  the  crime,  and  contradicted 
by  him,  is  not  competent  to  establish  the  guilt  of  the  latter.  Com. 
v.  Mullen.  (1890)  150  Mass.  394,  23  N.  E.  51. 

But  see  Rex  t.  Thompson  [1910]  1  K.  B.  640,  79  L.  J.  K.  B. 
321,  102  L.  T.  257,  74  J.  P.  176,  26  T.  L.  R.  252,  in  which  it  is 
held  that  it  cannot  be  said  as  a  matter  of  law  that  a  statement 
made  by  one  jointly  accused  incriminating  the  other,  and  read  over 
in  the  presence  of  both  of  them,  is  not  admissible  as  against  the 
other  unless  it  was  either  wholly  or  in  part  admitted  by  such  other 
to  be  true.  *  B.  S.  0. 


[ENGLISH  DIVISIONAL  COURT.] 

IN  RE  AN  ARBITRATION  BETWEEN  KATE  SCARE 
AND  THE  GENERAL  ACCIDENT  ASSURANCE 
CORPORATION,  LIMITED. 

(]»6]  1  K.  B.  387. 

Also  Reported  in  74  L.  J.  K.  B.  N.  8.  237,  92  L.  T.  N.  6.  128,  21  Timet  L. 

B.  173. 

Insurance  —  Accident  —  Policy  —  Construction  - 
"violent,  accidental,  external,  and  visible  t 
heart  failure  brought  on  by  physical  exertion. 

A  policy  of  insurance  provided  for  the  payment  of  a  mm  by  the 
ineureri  in  case  the  assured  should  "sustain  any  bodily  injury  caused 
by  violent,  accidental,  external,  and  visible  means,"  and  the  injury  bo 
sustained  should  be  "the  sole  and  immediate  cause  of  death  of  the  as- 
sured" within  three  months  of  the  occurrence  of  the  accident.  The  as- 
sured died  on  January  25,  100*,  whilst  the  policy  was  in  force,  the  fol- 
lowing circumstances  having  led  up  to  his  death:  On  the  morning  of 
December  20,  1903,  he  was  in  the  apparent  enjoyment  of  good  health 
and  able  to  discharge  the  dntiea  of  his  employment,  which  wen  duties  re- 
quiring some  bodily  activity.  In  fact,  however,  on  that  day  and  for  a 
considerable  time  prior  thereto  his  heart  was  in  a  weak  and  unhealthy 
conditon,  although  he  did  not  know  that  fact  During  the  morning  of 
December  26,  being  apparently  in  his  usual  state  of  health,  he  attempted 
to  eject  a  drunken  man  from  his  master's  premises,  using  some  physical 
exertion  for  that  purpose  by  pushing  or  pulling  in  order  to  overcome 
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the  man's  passive  resistance.  The  effect  of  this  physical  exertion  was 
to  cause  s  strain  on  the  assured'*  heart,  and  the  increased  work  of  the 
heart  under  this  strain  rendered  it,  owing  to  its  weak  and  unhealthy 
state,  incapable  of  recovering  its  ordinary  condition  when  the  imme- 
diate strain  ceased,  the  consequence  [888]  being  that  the  heart  began  to 
dilate,  and  the  dilatation  so  set  up  was  the  cause  of  death.  But  for  his 
exertions  in  attempting  to  eject  the  drunken  man,  the  assured  might 
have  lived  a  considerable  time  longer.  A  claim  to  receive  the  policy 
money*  having  been  made  by  the  aasured's  personal  representative: — 
Held,  that  the  Injury  which  resulted  in  the  death  of  the  assured  was 
not  caused  by  "accidental  means"  within  the  meaning  of  the  policy,  and 
e  therefore  not  liable. 


(December  16,  21,  1904.) 

Special  case  stated  by  an  arbitrator  under  a  policy  of  insur- 
ance against  accidents. 

The  policy  was  effected  by  K.  T.  Scan  with  the  General 
Accident  Assurance  Corporation,  Limited,  and  provided  that, 
if  at  any  time  during  the  continuance  of  the  policy  the  assured 
"shall  sustain  any  bodily  injury  caused  by  violent,  accidental, 
external,  and  visible  means  within  the  meaning  of  this  policy 
and  the  conditions  hereto,  and  such  injury  shall  be  the  sole  and 
immediate  cause  of  death  of  the  assured  within  three  calendar 
months  from  the  occurrence  of  the  accident,  then  .  .  . 
the  funds  and  property  of  the  corporation  shall  be  liable  to  pay 
his  legal  representatives  the  sum  of  5001."  Clause  4  of  the  con- 
ditions provided  that  the  policy  should  not  extend  to  cover  death 
"arising  from  any  natural  disease  or  weakness  or  exhaustion 
consequent  upon  any  disease  .  .  .  although  accelerated  by 
accident." 

Scarr  died,  under  the  circumstances  hereinafter  stated,  on 
January  25,  1904,  and  Kate  Scarr,  his  legal  representative, 
claimed  500Z.  from  the  corporation  as  being  due  under  the 
policy.  The  corporation  disputed  the  claim,  and  the  dispute 
was  referred  to  arbitration  under  the  terms  of  the  policy,  ex- 
cept that  by  consent  one  arbitrator  was  appointed  in  lieu  of  two 
arbitrators  and  an  umpire. 

The  arbitrator,  at  the  request  of  the  parties,  made  hie  award 
in  the  form  of  a  special  case,  which  stated  the  following  facto 
and  findings  of  fact: — 
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Scarr  was  at  the  time  of  his  death  in  the  employ  of  a  firm 
of  maltsters  as  their  manager.  At  the  time  of  his  death  the 
policy  was  in  full  force  and  effect,  and  all  premiums  had  been 
paid  thereon,  and  Kate  Scarr  was  entitled  to  receive  the  policy 
moneya  subject  only  to  the  question  in  dispute  between  [389] 
the  parties  whether  his  death  was  a  death  rendering  the  cor- 
poration liable  under  the  terms  of  the  policy. 

Paragraphs  3,  4,  and  5  of  the  award  were  as  follows: — 

"3.  The  said  R.  T.  Scarr  was  at  the  time  of  the  happening 
of  the  matters  hereafter  stated  a  stout,  heavily-built  man,  aged 
fifty-three,  but  not  of  any  abnormal  size  or  weight  He  was  in 
the  apparent  enjoyment  of  good  health,  and  was  able  to,  and 
did,  discharge  the  duties  of  his  employment  (which  involved  a 
good  deal  of  walking,  ascending  and  descending  upright  iron 
ladders,  and  other  outdoor  exercise)  without  any  complaint  or 
heart  trouble;  nor  was  his  wife  or  his  medical  attendant,  nor 
any  one  of  his  friends,  aware  that  his  heart  was  in  any  way  af- 
fected. His  medical  attendant  had  in  fact,  in  July,  1903, 
sounded  and  examined  his  heart  without  detecting  anything 
wrong, 

"4.  On  December  26,  1903,  the  deceased,  R.  T.  Scarr,  was 
at  the  malting  premises,  where  be  was  employed,  at  about  9.30 
to  9.45  A.  if.,  being  apparently  in  his  usual  state  of  health. 
There  was  upon  the  premises  a  man  who  was  more  or  less 
drunk,  and  the  deceased  attempted  to  to  eject  him,  using  some 
physical  exertion  for  that  purpose  by  pushing  or  pulling  in  order 
to  overcome  the  drunken  man's  passive  resistance.  The  effect  of 
this  physical  exertion  wsb  such  that  he  immediately  returned 
home  and  sent  for  a  doctor,  complaining  of  a  pain  in  the  region 
of  his  chest  No  dilatation  of  the  heart  or  other  symptoms  of 
heart  trouble  could  at  that  time  be  detected  by  stethoscope  or  any 
other  examination,  nor  did  a  similar  examination  by  another 
medical  man  some  six  hours  later  show  any  such  symptom.  The 
pain,  however,  continued,  and  on  a  third  stethoscope  examin- 
ation about  9.30  p.  m.  the  same  evening  it  was  found  that  his 
heart  was  seriously  dilated,  there  being  a  'murmur*  at  all  the 
valves,  and  that  his  pulse  had  gone  up  from  75  to  120.  The 
condition  of  the  deceased  never  afterwards  improved,  and,  on 
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January  25,  1904,  he  died.  A  post-mortem  examination  was 
made,  at  which  three  medical  men  were  present,  who  all  gave 
evidence  before  me.  Evidence  was  also  given  at  considerable 
length  by  a  medical  expert  of  great  experience  in  cases  of  heart 
disease,  but  [390]  who  was  not  present  at  the  poxt-mortem,  and 
also  by  other  witnesses  as  to  the  habits  and  physical  condition 
of  the  deceased  in  his  lifetime. 

"6.  On  the  evidence  above  referred  to  I  have  arrived  at  the 
following  findings  of  fact  relative  to  the  death  of  the  de- 


"(i.)  The  heart  of  the  deceased  was  on  and  prior  to  Decem- 
ber 26,  1903,  in  a  weak  and  unhealthy  condition;  that  is  to  say, 
there  was  some  fatly  degeneration  and  some  hypertrophy  or 
increased  size.  This  condition  had  arisen  progressively  and 
was  of  considerable  standing.  The  effect  of  this  condition  was 
to  diminish  the  elasticity  and  power  of  the  tissue  of  the  heart 
(which  is  chiefly  muscular  tissue),  and  to  render  it  less  capable 
of  working  under  strain,  or  of  recuperating  itself  as  such  strain 
ceased.  The  condition  of  heart  above  described  was  not  readily 
discoverable  by  the  stethoscope,  and  was  consistent  with  fair 
capacity  for  the  ordinary  duties  of  the  man's  life. 

"(ii.)  The  effect  of  the  physical  exertion  used  by  the  deceased 
on  the  morning  of  the  26th  of  December  was  to  make  a  call  or 
demand  on  the  heart  to  work  harder,  and  to  pump  blood  at  an 
increased  rate.  The  effect  of  the  increased  work  done  by  the 
heart  under  this  strain  was  to  produce  pain  in  its  muscular  tis- 
sue, spoken  of  by  the  medical  expert  as  analogous  to  muscular 
cramp. 

"(Hi.)  The  state  of  the  muscular  tissue  of  the  heart  described 
under  (i.)  rendered  it  incapable  of  recuperating  and  recover- 
ing its  ordinary  condition  when  the  immediate  demand  or  strain 
ceased,  and  the  pain  and  irritable  condition  of  the  heart  con- 
tinued in  consequence.  After  some  hours  the  heart  began  to 
dilate  by  reason  of  this  condition,  and  the  dilatation  so  set  up 
was  the  cause  of  death  by  rendering  the  valvular  action  of  cer- 
tain valves  of  the  heart  inefficient  and  imperfect 

"(iv.)  Had  it  not  been  for  the  events  which  happened  on 
the  26th  of  December,  the  deceased  would  not  have  died  when 
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he  did,  humanly  speaking,  and  might  have  lived  a  considerable 
time." 

It  was  contended  on  behalf  of  the  personal  representative  of 
the  deceased  that  his  death  resulted  from  accidental  injury 
[391]  or  strain  to  the  heart,  and  that  the  corporation  were  lia- 
ble on  the  policy,  citing  Hamlyn  v.  Crown  Accidental  Insurance 
Co.  [1893]  1Q.R  750,  62  L.  J.  Q.  B.  N.  S.  409,  4  Reports, 
407,  68  L.  T,  N.  S.  701,  41  Week.  Rep.  531,  57  J.  P.  663.  It 
was  contended  on  behalf  of  the  corporation  that  there  had  been 
no  accident,  i.  e.,  no  "violent,  accidental,  external,  and  visible 
means"  causing  injury;  that  there  had  been  no  bodily  injury; 
that,  even  assuming  an  injury  resulting  from  an  accident,  it 
was  not  the  sole  immediate  cause  of  death,  and  that  the  corpo- 
ration were  in  any  event  protected  by  the  fourth  condition  of 
the  policy. 

If  the  court  should  be  of  opinion  that  the  corporation  were 
liable  on  the  above  statement  of  fact,  then  judgment  was  to  be 
entered  for  the  personal  representative  of  tbe  deceased  for  500/. 
and  her  costs  of  the  arbitration  and  award. 

If  the  court  should  be  of  opinion  that  the  corporation  were 
not  liable,  then  judgment  was  to  be  entered  for  tbe  corporation 
for  their  costa  of  the  arbitration  and  award. 

Herbert  Smith  (W.  Trevor  Turton  with  him),  for  the 
claimant. 

Wallace  K.C.  (McGiUivray  with  him),  for  the  Insurance 
Company. 

Counsel  for  each  of  the  parties  took  the  same  points  as  were 
taken  before  the  arbitrator.  Iritt  v.  Railway  Passengers'  Assur- 
ance Co.  (1889)  22  Q.  B.  D.  504,  58  L.  J.  Q.  B.  N.  S.  191,  60 
I.  T.  N.  S.  297,  37  Week.  Rep.  477;  Hamlyn  v.  Crown  Acci- 
dental Insurance  Co.  [1893]  1  Q.  B.  750,  62  L.  J.  Q.  B.  N.  S. 
409,  4  Reports,  407,  68  L.  T.  N".  S.  701,  41  Week.  Rep.  531, 
57  J.  P.  663;  Anderson  and  Others  v.  Scottish  Accident  Insur- 
ance Co.  (1889)  17  R.  6;  Fetter  v.  Fidelity  and  Casualty  Co. 
(1903)  174  Mo.  256,  61  L.R.A.  459,  97  Am.  St.  Rep,  560,  73 
S.  W.  592;  Horsfall  v.  Pacific  Mutual  Life  Insurance  Co. 
(1903)  32  Wash.  132,  63  L.R.A.  425,  98  Am.  St  Rep.  846, 
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72  Pac  1028,  were  cited  for  the  claimant;  and  Clidero  v.  Scot- 
ti&  Accident  Insurance  Co.,  Ld.  (1892)  19  E.  355;  Appel  v. 
Mina  Life  Insurance  Company  (1903)  86  App.  Div.  83,  83  N. 
Y.  Sapp.  238,  for  the  insurance  company. 

Cur.  adv.  vuli. 

Bray,  J.,  read  the  following  judgment: —  This  is  a  claim 
by  the  executrix  of  a  Mr.  Scarr  for  5002.  alleged  to  be  due  un- 
der a  policy  of  insurance  effected  by  Mr.  Scarr  with  the  Gen- 
eral Accident  Assurance  Corporation.  Mr.  Scarr  died  under 
[392]  the  circumstances  hereinafter  stated  on  January  25, 
1904,  and  Kate  Scarr,  his  legal  representative,  claimed  the  5001. 
as  due  under  the  policy.  The  corporation  disputed  the  claim, 
and  the  dispute  was  referred  to  arbitration  under  the  terms  of 
the  policy,  except  that,  by  consent,  one  arbitrator,  Mr.  J.  A. 
Foote,  K.C.,  was  appointed  in  lieu  of  two  arbitrators  and  an 
umpire.  The  policy  provided  for  the  payment  of  5001.  by  the 
corporation  in  case  the  assured  should  "sustain  any  bodily  in- 
jury caused  by  violent,  accidental,  and  external  and  visible 
means  within  the  meaning  of  the  policy  and  the  conditions 
thereto,  and  such  injury  should  be  the  sole  and  immediate  cause 
of  death  within  three  months  of  the  occurrence  of  the  accident." 
The  corporation  denied  that  this  event  had  happened,  and  also 
relied  upon  the  fourth  condition  at  the  foot  of  the  policy.  The 
arbitrator,  at  the  request  of  the  parties,  made  his  award  in  the 
form  of  a  special  case  for  the  opinion  of  the  court,  and  the 
question  I  have  to  determine  is  whether,  having  regard  to  the 
contention  of  the  parties  set  forth  in  the  case,  the  corporation 
are  liable  on  the  facts  as  found  by  the  arbitrator.  I  will  deal 
first  with  the  contention  of  the  corporation  that  the  claimant, 
Kate  Scarr,  has  not  shown  that  the  event  provided  for  by  the 
policy  has  happened.  The  facts  aa  found  by  the  arbitrator  are 
stated  in  paragraphs  3,  4,  and  5  of  the  case.  Now  I  will  assume 
that  on  the  day  of  the  alleged  accident — namely,  December  26, 
1903 — the  assured  sustained  bodily  injury,  and  that  it  was 
caused  by  violent,  external,  and  visible  means;  but  the  policy 
also  requires  that  the  means  shall  be  accidental.  What  are  the 
facts  which  are  alleged  to  constitute  accidental  means  ?    I  will 
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endeavor  to  summarize  the  facts  found  by  the  arbitrator.  Scarr 
was  in  the  apparent  enjoyment  of  good  health  and  able  to  dis- 
charge the  duties  of  his  employment,  which  are  active  duties, 
and  he  was  unaware  that  his  heart  was  affected.  In  fact,  how- 
ever, on  December  26,  and  for  some  considerable  time  prior 
thereto,  his  heart  was  in  a  weak  and  unhealthy  condition,  the 
effect  of  which  was  to  render  it  less  capable  of  working  under 
strain,  or  of  recuperating  itself  as  such  strain  ceased.  At  about 
9.45  on  the  morning  of  December  26,  being  apparently  in  his 
usual  state  of  health,  he  attempted  to  eject  a  drunken  man, 
using  some  [393]  physical  exertion  for  that  purpose,  by  push- 
ing or  pulling,  in  order  to  overcome  the  drunken  man's  passive 
resistance.  The  effect  of  this  physical  exertion  was  to  make  a 
call  or  demand  on  the  heart  to  work  harder,  and  the  effect  of 
the  increased  work  of  the  heart  under  this  strain  was  to  render 
it  incapable  of  recuperating  and  recovering  its  ordinary  con- 
dition when  the  immediate  demand  or  strain  ceased,  and  after 
some  hours  the  heart  began  to  dilate,  and  the  dilatation  so  set 
up  was  the  cause  of  death.  But  for  what  happened  on  this  day, 
December  26,  Scarr  might  have  lived  a  considerable  time.  "Now 
where  the  means  which  caused  the  bodily  injury  under  the  above 
circumstances  accidental  1  This  is  a  question  of  some  difficulty, 
but  my  difficulty  has  certainly  been  lessened  by  the  very  clear 
arguments  that  were  addressed  to  me  by  the  counsel  on  each 
side.  It  seems  to  me  that  there  was  nothing  accidental  in  the 
pushing  and  pulling  of  the  drunken  man  or  the  exercise  of 
physical  exertion  in  so  doing.  Scarr  intended  to  do  this.  The 
drunken  man  offered  only  passive  resistance.  There  was  no 
blow.  Then  was  the  effect  on  the  heart  accidental  ?  The  de- 
mand or  strain  on  the  heart  was  the  natural  and  direct  conse- 
quence of  the  physical  exertion,  which  I  have  necessarily  as- 
sumed to  be  violent  physical  exertion.  Then  was  the  effect  of 
this  demand  or  strain  on  the  heart  accidental !  It  is  true  that 
Scarr  did  not  foresee  the  effect,  but  this,  in  my  opinion,  cannot 
make  it  accidental  if  it  was  the  natural  and  direct  consequence 
of  a  demand  or  strain  on  a  heart  in  the  condition  described. 
The  evidence  shows  that  there  was  no  intervening  fortuitous 
cause.     The  injury  to  the  heart,  which  I  assume  to  be  bodily 
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injury,  seems  to  me  to  have  been  caused  by  the  violent  exertion, 
and  the  violent  exertion  was  intended,  and  not  accidental. 
There  was  no  slip  or  fall  or  blow.  He  intended  to  push  and 
pull,  and  he  pushed  and  pulled.  Apart  from  authority,  I  can- 
not find  the  means  to  be  accidental  I  proceed,  therefore,  to  ex- 
amine the  authorities.  The  only  English  case  that  has  any  real 
bearing  is  Samlyn  v.  Crovm  Accidental  Insurance  Co.  [1893] 
1  Q.  B.  750,  62  L.  J.  Q.  B.  N.  S.  409,  4  Keports,  407,  68  L.  T. 
K.  S.  701,  41  Week.  Rep.  531,  57  J.  P.  663.  In  that  case  the 
words  of  the  policy  were  practically  the  same  as  here.  The 
plaintiff  was  stooping  forward  to  pick  up  a  marble  dropped 
[394]  by  a  child  as  it  rolled  from  him.  He  stood  with  his  legs 
together,  separated  his  knees,  leaned  forward,  and  made  a  grab 
at  the  marble,  and  in  doing  so  wrenched  his  knee.  The  con- 
tention of  the  plaintiffs  counsel  was  that,  as  the  plaintiff  did 
not  mean  to  get  into  a  position  in  which  he  might  wrench  his 
knee,  there  was  something  accidental.  The  court  held  the  con- 
tention sound.  The  plaintiff  did  not  mean  to  wrench  his  knee, 
and  that  would  not  be  the  ordinary  result  of  such  an  action.  A, 
L.  Smith,  L.J.,  says  it  was  accidental,  for  getting  into  the  par- 
ticular position  in  which  the  injury  would  happen  was  not  done 
on  purpose.  I  think  I  should  have  come  to  the  same  conclu- 
sion. It  was  as  if  a  man  walking  stumbled  and  sprained  his 
ankle.  He  did  not  intend  to  stumble.  The  stumbling  was  acci- 
dental, and  not  the  necessary  or  likely  result  of  walking.  That 
would  properly  be  called  an  accident  There  was  no  weakness 
of  the  knee  or  other  predisposing  cause.  Here,  as  I  have  said, 
Scarr  intended  to  violently  exert  himself,  and  the  injury  to  the 
heart  followed  as  the  natural  consequence.  He  never  got  into 
any  position  which  he  did  not  intend.  It  seems  to  me  very 
like  the  case  of  a  man  with  a  weak  heart  injuring  it  by  running 
to  catch  a  train.  He  intends  to  run.  Nobody  would  call  such 
an  event  an  accident.  No  one  would  describe  him  as  meeting 
with  an  accident  Nor  would  anyone  in  the  present  case  speak 
of  Scarr  as  having  met  with  an  accident.  The  question  cannot, 
in  my  opinion,  depend  on  whether  or  not  Scarr  knew  he  had  a 
defective  heart  If  he  knew  that,  he  probably  would  not  have 
tried  to  eject  the  drunken  man,  but  that  does  not  make  the  ejeet- 
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ing  or  the  result  accidental.  I  was  also  referred  to  some  Amer- 
ican cases,  which  are  always  helpful.  There  was  Fetter  v.  Ft- 
deUty  and  Casualty  Co.  174  Mo.  256,  61  L.R.A.  459,  97  Am. 
St.  Rep.  560,  73  S.  W.  592.  There  the  assured  was  endeavor- 
ing to  close  a  window  sash,  and  used  a  pole.  The  end  of  the 
pole  slipped,  and  the  sudden  release  of  its  hold  had  the  effect  of 
throwing  him  against  the  edge  of  the  table,  which  caused  a  rup- 
ture of  the  kidney.  The  cause  was  the  slipping  of  the  pole, 
which  threw  him  on  the  table.  The  slipping  of  the  pole  and  his 
falling  on  the  edge  of  the  [39S]  table  were  plainly  accidental. 
It  turned  out  that  he  had  cancer,  but  the  cancer  would  not  have 
killed  him  for  some  time.  It  was  as  if  the  injury  to  the  heart 
had  been  produced  by  some  accident,  such  as  his  being  thrown 
out  of  a  cart  That  case  is,  in  my  opinion,  clearly  distinguish- 
able. Appel  v.  Mtna  Life  Insurance  Company,  86  App.  Div. 
83,  83  N.  T.  Supp.  238,  was  a  case  where  the  assured  died 
through  an  injury  to  the  appendix  brought  on  by  a  bicycle  ride, 
one  of  the  muscles  used  in  riding  having  necessarily  rubbed 
against  the  appendix,  which  was  in  an  unnatural  condition,  and 
inflamed  it.  It  was  held  that  it  was  not  an  accident  Riding 
the  bicycle  was  intentional,  and  there  was  no  fall  or  collision. 
He  rode  where  he  chose,  and  brought  into  play  such  muscles  of 
the  body  as  he  willed.  I  think  the  case  iB  very  like  the  present, 
and  it  supports  the  view  I  have  taken.  Eorsfall  v.  Pacific  Mu- 
tual Insurance  Co.  32  Wash.  132,  63  L.R.A.  425,  98  Am.  St 
Rep.  846,  72  Pac  1028,  was  a  case  where  a  man,  accustomed  to 
lift  heavy  weights,  was  lifting  or  assisting  in  lifting  a  weight  of 
350  lbs.  He  had  to  stand  on  the  top  of  a  pile  and  reach  below 
his  feet  in  order  to  pick  it  up,  and,  by  reason  of  his  position,  was 
at  a  disadvantage.  He  injured  hie  heart,  which  was  in  a  per- 
fectly healthy  condition,  and  died  in  consequence.  Held,  death 
accidental.  This,  I  think,  may  be  justified  by  the  fact  that  in- 
jury to  the  heart  was  not  in  his  case  the  natural  consequence 
of  lifting  the  weight,  but  of  the  unintentional  exertion  which 
his  position  made  necessary.  It  is  at  all  events  distinguishable 
on  this  ground.  In  my  opinion  there  never  was  any  accident 
here  at  all,  and  consequently  the  plaintiff  fails  in  bringing  the 
case  within  the  terms  of  the  policy.    It  is  unnecessary  for  me  to 
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express  any  opinion  upon  the  fourth  condition,  or  on  the  other 
points  raised  by  the  company,  further  than  by  saying  that  I 
think  the  defendants  might  have  a  strong  case  on  condition  4. 
There  must  be  judgment  for  the  company. 

Judgment  for  the  insurance  company. 

Solicitors  for  claimant:  Walker  &  Company,  for  Oee  &  Sons, 
Bishop's  Stortford. 

Solicitors  for  insurance  company:  Smiles  &  Company. 

Note.— Right  to  compensation  under  accident  policy  for  injury 
resulting  from  exertion  or  strain. 

It  is  the  purpose  of  this  note  to  cover  the  various  questions  which 
have  arisen  in  actions  upon  policies  of  accident  insurance  for  com- 
pensation for  injuries  occasioned  by  an  exertion  or  strain,  so  far  as 
such  questions  are  peculiar  to  cases  of  injuries  of  that  type,  such  as 
whether  the  injury  may  be  deemed  accidental  hi  character,  or  oc- 
casioned by  accidental  means ;  whether  such  means  are  external  and 
visible  within  the  meaning  of  the  contract  of  insurance;  whether 
such  injury  falls  within  the  exception,  sometimes  found  in  such 
policies,  of  injuries  caused  by  overexertion ;  and  what,  in  such  cases, 
satisfies  a  requirement  that  the  accident  produce  visible,  external 
marks.  Its  scope,  therefore,  does  not  require  the  inclusion  of  de- 
cisions upon  the  question  as  to  whether  an  exertion  or  strain  aggra- 
vating an  existing  disease  may  be  deemed  the  proximate  or  sole 
cause  of  the  injury;  or  of  cases  upon  the  question  whether  the  re- 
quirement that  the  accident  be  evidenced  by  an  external,  visible  sign 
applies  in  the  case  of  injuries  causing  death  as  well  as  to  nonfatal 
injuries;  since  these  questions  also  arise  where  the  injury  is  oc- 
casioned by  external  violence. 

Accidental  character  of  injury. 

As  some  courts  have  manifested  a  disposition  to  draw  a  distinc- 
tion between  "accident"  and  "accidental  means,"  on  the  ground  that 
while  the  result  of  an  intentional  act  may  be  an  "accident,"  the  act 
itself,  where  foreseen  and  intended,  cannot  be  considered  an  "acci- 
dental means,"  the  cases  in  which  the  insurance  was  merely  against 
accidents  are  here  segregated. 

In  Patterson  v.  Ocean  Acci.  &  Guarantee  Corp.  (1905)  25  App. 
D.  C.  46,  where  the  assured,  an  osteopath,  strained  himself  in  treating 
a  patient,  it  was  held  that  such  a  strain  received  in  the  ordinary 
course  of  the  assured's  buisness  was  an  accident  within  the  contem- 
plation of  a  policy  insuring  "against  accidental  bodily  injuries  caused 
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solely    ...    by  external,  violent,  and  visible  means  which  shall 
independently  of  all  other  causes  disable  the  assured." 

In  Siskern  v.  United  Brotherhood,  G.  J.  (1904)  93  App.  Div.  364, 
87  N.  Y.  Supp.  640,  the  insured,  a  carpenter,  claimed  that  he  was 
suffering  from  a  hardening  of  the  blood  vessels  of  the  body,  and  that 
a  strain,  to  which  he  was  subjected  in  lifting  heavy  timber,  ruptured 
a  diseased  blood  vessel.  The  evidence  showed  that  he  suddenly  be- 
came dizzy  while  engaged  in  endeavoring  to  put  up  the  frame  and 
rafters  of  a  porch.  It  was  held  that,  since  the  most  liberal  inference 
that  could  be  drawn  from  the  evidence  was  that  he  put  forth  an  effort 
in  the  performance  of  his  work  which  proved  too  much  for  him  in 
his  physical  condition,  an  accidental  injury  was  not  established. 

Accidental  character  of  means. 

Commentators  upon  the  decisions  following  under  this  head  admit 
that  there  is  considerable  difficulty  in  reconciling  them.  The  theory 
which  best  serves  to  harmonize  the  cases  is  that  where  the  facts  are 
such  as  to  preclude  the  possibility  of  any  unintentional  or  involun- 
tary muscular  effort,  as  in  the  case  of  a  man  putting  on  his  stock- 
ings, or  carrying  an  ordinary  burden,  the  injury  cannot  be  regarded 
as  resulting  from  accidental  means ;  but  that  where  the  circumstances 
under  which  the  injury  was  received  were  such  as  to  call  for  a  severe 
effort  in  the  course  of  which  the  assured  may  have  been  placed  in 
a  position  where  some  involuntary  movement  produced  a  physical 
injury,  it  becomes  a  question  of  fact  whether  the  injury  was  caused 
by  such  an  involuntary  strain,  in  which  case  the  means  are  accidental. 

In  the  frequently  cited  case  of  Clidero  v.  Scottish,  Acci.  Ins.  Co. 
(1893)  19  R.  355,  29  Sc.  L.  B.  303,  the  exertion  of  the  insured,  a 
stout  man,  in  stopping  to  pull  on  his  socks,  caused  a  twisting  of  his 
colon  which  resulted  in  death.  It  was  held  that  there  being  no  mis- 
adventure incidental  to  the  putting  on  of  the  stockings,  such  as  a 
slip  or  fall,  or  anything  external,  except  in  accordance  with  the  in- 
tention and  by  virtue  of  the  volition  of  the  insured,  his  death  was  not 
the  result  of  injury  caused  by  violent,  external,  and  visible  means. 
Lord  Adam  in  the  course  of  his  opinion  said :  "The  question,  in  the 
sense  of  this  policy,  is  not  whether  death  was  the  result  of  accident 
in  the  sense  that  it  was  a  death  which  was  not  foreseen  or  anticipated. 
That  is  not  the  question.  The  question  is,  in  the  words  of  this  policy, 
whether  the  means  by  which  the  injury  was  caused  were  accidental 
means.  The  death  being  accidental  in  the  sense  in  which  I  have 
mentioned,  and  the  means  which  lead  to  the  death  as  accidental,  are 
to  my  mind  two  quite  different  things.  A  person  may  do  certain 
acts,  the  result  of  which  acts  may  produce  unforeseen  consequences, 
and  may  produce  what  is  commonly  called  accidental  death ;  but  the 
means  are  exactly  what  the  man  intended  to  use,  and  did  iue,  and 
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was  prepared  to  use.  The  means  were  not  accidental,  but  the  re- 
sult might  be  accidental.  Now,  if  that  is  so,  where  does  the  ques- 
tion of  accident  come  in  here  ?  There  is  no  evidence  .  .  .  that 
anything  unusual  or  exceptional  occurred  as  to  the  means  or  cause 
of  this  death.  The  man  was  just  doing  what  he  meant  to  do,  and 
apparently  a  most  unfortunate  and  unexpected  result  happened, — the 
man's  death.  I  cannot  think  that  that  falls  within  the  description 
in  this  policy  that  death  resulted  from  violent,  accidental,  external, 
and  visible  means." 

And  in  Shanberg  v.  Fidelity  &  C.  Co.  (1907)  19  L.R.A.(N.S.) 
1306,  85  G.  C.  A.  313,  1S8  Fed.  1,  it  was  held  that  rupture  of  the 
heart  of  the  assured,  which  was  in  a  state  of  fatty  degeneration,  by 
assisting  in  carrying  a  door  weighing  86  pounds,  or  by  filling  the 
lungs  with  air  by  drawing  a  long  breath  after  putting  it  down,  caus- 
ing death,  was  not  within  the  provisions  of  a  policy  insuring  against 
death  from  bodily  injuries  sustained  through  external,  violent,  and 
accidental  means,  the  court  saying:  "Had  the  assured,  while  assist- 
ing in  carrying  the  door,  lost  his  balance  and  fallen  and  struck  upon 
some  unforeseen  object,  or  slipped  on  the  ice,  his  death  might  be  said 
to  have  resulted  from  violent  or  accidental  means,  and,  assuming 
that  there  was  no  want  of  due  diligence  on  his  part,  would  doubtless 
be  covered  by  the  policy.  But,  from  the  facts  as  disclosed  by  the 
record  in  this  case,  we  do  not  think  it  can  be  said  that  the  rupture  of 
the  assured's  heart,  and  which  caused  his  death,  was  in  any  sense 
the  result  of  an  accident.  He  engaged  in  carrying  this  door  for  his 
own  convenience;  he  encountered  no  obstacle  in  doing  so,  he  accom- 
plished just  what  be  intended  to,  in  the  way  be  intended  to,  and  in 
the  free  exercise  of  his  choice.  No  accident  of  any  kind  interfered 
with  his  movements,  or  for  an  instant  relaxed  his  self-control." 

So  also,  in  Hastings  v.  Travelers'  Ins.  Co.  (1911)  190  Fed.  258, 
it  was  held  as  a  matter  of  law  that  death  resulting  from  dilation  of 
the  heart  occasioned  by  the  act  of  the  insured  in  placing  his  hands  on 
the  arms  of  the  chair  in  which  he  was  sitting,  and  raising  and  lower- 
ing  himself  some  half  dozen  times,  was  not  caused  by  "external,  vio- 
lent, and  accidental  means"  within  the  provisions  of  a  policy  of  acci- 
dent insurance,  where,  the  only  element  of  accident  being  the  result 
itself,  there  was  no  room  for  the  jury  to  find  that  there  was  any  mis- 
calculation, anything  unforeseen,  or  unintended  in  the  event  leading 
up  to  the  death  of  the  insured;  the  court  saying:  "If  there  had 
been  anything  in  the  act  of  the  deceased  which  was  unforeseen,  un- 
expected, or  miscalculated,  then  it  would  be  a  question  for  the  jury 
as  to  whether  that  accidental  element  caused  the  death.  But  it  is  ad- 
mitted here  by  the  plaintiff  that  the  act  of  the  deceased  in  lifting  him- 
self by  his  hands  and  letting  himself  down  was  precisely  the  movement 
that  he  was  intending  to  perform  and  desirous  of  performing.  There 
B.  R.  Cm.  Vol.  II.— 24. 
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was  do  slipping  of  the  hands  or  of  the  body  or  of  the  chair.  So  far 
from  there  being  any  element  of  chance  or  miscalculation  or  the  un- 
expected, the  movement  was  accomplished  precisely  as  contemplated. 
The  only  mistake  the  deceased  made  was  in  miscalculating  the 
strength  of  his  heart." 

In  Southard  v.  Railway  Pass.  Assur.  Co.  (1868)  34  Conn.  574, 
Fed.  Cas.  No.  13,182,  which  was  an  arbitration  case  before  a  judge  of 
the  United  States  district  court,  it  appeared  that  the  assured,  after 
looking  through  a  train  standing  at  the  depot  for  a  man  of  whom  he 
was  in  search,  jumped  from  the  train  and  walked  briskly  about  f  of 
a  mile.  Having  occasion  to  be  examined  by  a  physician  on  the  same 
day,  a  partially  developed  rupture  was  discovered,  which  the  assured 
then  referred  to  his  actions  above  detailed.  The  arbitrator  held  that 
the  injury  was  uot  one  effected  through  violent  and  accidental  means 
within  the  meaning  of  the  accident  policy,  saying:  "The  degree  of 
violence  or  force  ia  not  material ;  and  had  the  insured,  in  this  case, 
in  jumping  from  the  car,  lost  his  balance  and  fell,  or  struck  upon 
some  unseen  object  and  wounded  himself,  or,  in  running,  had  stum- 
bled or  slipped  on  the  tee,  his  injury  might  be  attributed  to  accidental 
as  well  as  violent  means,  and,  assuming  that  there  was  no  want  of  due 
diligence  on  his  part,  his  misfortune  would  have  been  covered  by 
the  policy.  But,  as  I  have  already  stated,  the  injury  which  he  re- 
ceived was  in  no  senile  the  result  of  accident.  He  jumped  from  the 
car  with  his  eyes  open,  for  his  own  convenience,  and  not  from  any 
perilous  necessity.  He  encountered  no  obstacle  in  doing  so.  He 
alighted  erect  on  the  ground,  just  as  he  intended  to  do.  So,  in  run- 
ning; he  ran  from  no  peril  or  necessity,  but  for  his  own  convenience, 
voluntarily,  and,  from  all  that  appears,  without  stumbling,  slipping, 
or  falling.  In  both  cases  he  accomplished  just  what  he  intended  to,  in 
the  way  he  intended  to,  and  in  the  free  exercise  of  his  choice.  No 
accident  of  any  kind  interfered  with  his  movements,  or,  for  an  in- 
stant, relaxed  his  self-control.  All  that  he  claims  is  that,  some  hours 
after,  it  was  discovered  that  a  muscle  in  the  walls  of  the  abdomen 
had  given  way,  under  the  strain  to  which  he  had  voluntarily  put  it, 
under  circumstances  free  from  all  peri]  or  necessity.  Assuming  that 
this  rupture  was  caused  either  by  his  jumping  or  running,  or  both, 
does  not  help  the  matter,  unless  we  call  running  and  jumping  acci- 
dents." 

But  see  United  States  Mut.  Acci.  Asso.  v.  Barry  (1888)  131  U.  S. 
100,  33  L.  ed.  60,  9  Sup.  Ct.  Bep.  775,  infra,  in  which  the  con- 
clusion reached  in  the  above  case  seems  to  be  regarded  as  open  to 
criticism,  and  which  has  been  followed  in  preference  to  the  Southard 
Case. 

In  Cobb  v.  Preferred  Mut.  Acci.  Asso.  96  Ga.  818,  88  S.  E.  976, 
where  the  assured  while  in  an  emaciated  and  enfeebled  condition. 
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after  safely  alighting  from  a  train,  so  injured  himself  in  some  way 
or  other  in  carrying  his  baggage,  weighing  between  60  and  80  pounds, 
a  distance  of  about  50  yards,  that  soon  after  patting  it  down  a  de- 
fect in  his  vision  became  apparent,  which  finally  resulted  in  the  total 
loss  of  the  sight  of  one  eye,  it  was  held  that  as  it  appeared  that  he 
had  not  fallen,  or  received  a  blow  or  jar  or  shock  of  any  kind,  and 
there  was  nothing  unusual  in  the  manner  of  his  carrying  the  baggage 
or  in  his  movements  while  so  doing,  the  injury,  even  if  attributable  to 
the  carrying  of  the  baggage,  was  not  effected  by  accidental  means 
within  the  meaning  of  the  policy  of  accident  insurance. 

So  also,  in  Schmidt  v.  Indiana  Travelers'  Acci.  Asso.  (1908)  42 
Ind.  App.  483,  85  N.  E.  1032,  it  was  held  that  the  death  of  the  as- 
sured from  heart  paralysis,  caused  by  his  exertions,  in  a  ratified  at- 
mosphere to  which  he  was  unaccustomed,  in  ascending  a  long  flight 
of  steps,  carrying  his  baggage,  in  going  from  the  railway  station  to 
his  hotel,  although  an  accident  in  the  sense  that  it  was  unforeseen, 
was  not  within  the  terms  of  an  accident  policy  covering  death  from 
accidental  means,  it  being  the  direct  result  of  an  intentional  act. 

And  in  Feder  v.  Iowa  State  Traveling  Men's  Asso.  (1899)  107 
Iowa,  538,  43  L.E.A.  693,  70  Am.  St.  Hep.  312,  78  N.  W.  252,  it 
was  held  that  death  resulting  from  a  ruptured  artery  was  not  from 
an  accidental  cause,  where  the  rapture  occurred  while  the  insured 
was  reaching  over  a  chair  to  close  window  shutters,  and  he  did  not 
fall,  slip,  or  lose  his  balance,  and  nothing  was  done  or  occurred  which 
was  not  foreseen  and  planned,  except  the  rupture  of  the  artery. 

In  Smouse  v.  Iowa  State  Traveling  Men's  Asso.  (1902)  118  Iowa, 
436,  92  W.  W.  53,  it  appeared  that  insured,  just  recovering  from  an 
attack  of  pneumonia,  being  suddenly  aroused  from  sleep,  arose  in 
a  somewhat  confused  condition  of  mind,  and  hurriedly  attempted  to 
remove  his  nightshirt  over  his  head,  and,  while  bis  arms  were  raised 
above  his  head,  became  entangled  in  the  garment,  and,  putting  forth 
more  or  leas  violent  exertion  in  an  effort  to  extricate  himself,  ruptured 
a  blood  vessel,  causing  bis  death.  It  was  held  error  to  instruct  the 
jury  that  "an  accidental  cause  is  such  as  may  happen  by  chance;  un- 
expected taking  place;  not  according  to  the  usual  course  of  things 
or  not  as  expected ;"  since  the  use  of  the  word  "may"  served  to  weaken 
the  definition  given  of  "accident,"  and  suggested  by  inference  that 
the  element  of  chance  and  unexpectedness  was  not  always  necessary  to 
an  accidental  result;  and  held,  further,  that  while  the  insured's 
confused  condition  may  have  caused  him  to  become  entangled  in  his 
garment,  and  may  have  made  him  incapable  of  exercising  ordinary 
care  and  prudence  in  the  physical  exertions  employed  by  him  in  es- 
caping therefrom,  nevertheless  those  exertions  were  voluntary,  in  the 
proper  sense  of  the  word,  and  therefore  the  fatal  result  could  not  be 
regarded  as  accidental. 
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In  Appel  v.  Mtna  L.  Ins.  Co.  (1903)  86  App.  Div.  83,  83  S.  T. 
Supp.  338,  affirmed  without  opinion  in  (1904)  180  N.  Y.  514,  72 
N.  E.  1139,  it  was  held  that  a  rapture  of  the  appendix  occasioned  by 
the  friction  of  the  muscles  brought  into  play  in  riding  a  bicycle 
could  not  be  deemed  an  accidental  injury,  the  court  saying:  "We 
can  conceive  of  no  theory  upon  which  it  can  be  said,  from  the  facts 
disclosed  by  the  evidence,  that  the  death  of  the  insured  resulted  from 
'bodily  injuries  effected  .  .  .  through  external,  violent,  and  acci- 
dental means,'  within  the  meaning  of  the  policy.  Biding  the  bicycle 
was  in  no  sense  an  accident  or  accidental;  the  insured  planned  for 
snd  deliberately  entered  upon  the  project,  and,  so  far  as  appears,  it 
was  carried  out  precisely  as  intended.  He  sustained  no  fall  or  shock ; 
came  into  collision  with  nothing;  he  went  where  he  chose;  selected 
his  route,  his  wheel  at  all  times  under  perfect  control,  and  he  brought 
into  play  such  muscles  of  the  body  and  only  such  as  he  willed.  The 
result  of  such  ride,  while  extraordinary  in  no  manner  proves  that  it 
was  accidental.  If  the  deceased  hed  had  a  weak  heart,  and  had  de- 
liberately and  in  the  usual  way  walked  rapidly  up  a  hill,  which  caused 
the  heart  action  to  stop,  could  it  be  said  that  death  was  the  result  of 
accident  ?  It  might  have  been  unwise  to  undertake  to  reach  the  top 
of  the  bill  on  foot,  and  of  course  the  result  was  not  anticipated,  but 
there  was  no  accident  about  it.  The  most  that  can  be  said  in  euch 
cases,  and  in  the  case  at  bar,  is  that  the  result  was  accidental,  but  the 
means  which  produced  it  were  not  accidental.  As  we  have  seen,  the 
evidence  wholly  fails  to  show  that  the  deceased  did  anything  which 
he  did  not  fully  intend  to  do,  or  that  what  he  did  was  not  done 
precisely  as  intended ;  therefore,  the  result  of  such  acts,  Mb  death,  was 
not  produced  by  'accidental  means.' " 

On  the  other  hand,  in  United  States  Mut.  Acci.  Asso.  v.  Barry 
(1880)  131  U.  S.  100,  33  L.  ed.  60, 9  Sup.  Ct.  Rep.  755,  the  assured, 
while  attending  to  the  duties  of  his  profession  as  a  physician,  had  oc- 
casion to  jump  about  4  feet  downward  from  a  platform  to  the  ground 
beneath  alighting  heavily,  and  in  doing  so  unexpectedly  received  a 
jar  or  wrench,  which  produced  a  stricture  of  the  duodenum,  from  the 
effects  of  which  he  died.  The  court  in  holding  that  there  was  suffi- 
cient evidence  to  warrant  the  jury  in  finding  that  the  injury  was  pro- 
duced by  external,  violent,  and  accidental  means,  said:  "The  two 
companions  of  the  deceased  jumped  from  the  same  platform,  at  the 
same  time  and  place,  and  alighted  safely.  It  must  be  presumed  not 
only  that  the  deceased  intended  to  alight  safely,  but  thought  that  he 
would.  The  jury  were,  on  all  the  evidence,  at  liberty  to  say  that  it 
was  an  accident  that  he  did  not.  The  court  properly  instructed  them 
that  the  jumping  off  the  platform  was  the  means  by  which  the  injury, 
if  any  was  sustained,  was  caused;  that  the  question  was  whether  there 
was  anything  accidental,  unforeseen,  involuntary,  unexpected,  in  the 
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act  of  jumping,  from  the  time  the  deceased  left  the  platform  until  he 
alighted  on  the  ground;  that  the  term  'accidental'  was  used  in  the 
policy  in  its  ordinary,  popular  sense,  as  meaning  'happening  by 
chance;  unexpectedly  taking  place;  not  according  to  the  usual  course 
of  things ;  or  not  as  expected ;'  that,  if  a  result  is  such  as  follows  from 
ordinary  means,  voluntarily  employed,  in  a  not  unusual  or  unexpected 
way,  it  cannot  be  called  a  result  effected  by  accidental  means,  but 
that  if,  in  the  act  which  precedes  the  injury,  something  unforeseen, 
unexpected,  unusual,  occurs  which  produces  the  injury,  then  the  in- 
jury has  resulted  through  accidental  means." 

So  also,  in  General  Acci.  &  Life  Assur.  Corp.  v.  Meredith  (1910) 
141  Ky.  92,  132  S.  W.  191,  where  assured  while  hastening  toward  a 
train  on  which  his  attention  was  fixed,  failed  to  notice  when  he 
reached  the  end  of  the  pavement  where  there  was  a  step  down  of  about 
8  inches,  so  that  he  received  a  jolt  which  produced  intussusception  of 
the  bowels,  which  caused  his  death, — it  was  held  that  the  jury  were 
warranted  in  finding  that  his  life  was  lost  from  a  bodily  injury 
effected  through  external,  violent,  and  accidental  means. 

But  compare  with  the  two  preceding  cases,  Southard  v.  Railway 
Pass.  Assur.  Co.  (1868)  34  Conn.  574,  Fed.  Cas.  No.  13,182,  above 
set  forth. 

In  Hamlyn  v.  Crown  Acd.  Ins.  Co.  [1893]  1  Q.  B.  750,  62  L.  J. 
Q.  B.  N.  S.  409,  4  Reports,  407,  68  L.  T.  N.  S.  701,  41  Week.  Bep. 
531,  57  J.  P.  663,  where  the  assured,  in  stooping  forward  to  pick  up 
a  marbel  dropped  by  a  child  as  it  rolled  from  him,  separated  his  knees 
and  leaned  forward  and  made  a  grab  to  get  at  the  marble,  in  doing 
which  he  wrenched  his  knee,  dislocating  the  cartilage,  it  was  held 
that  such  injury  was  within  an  accident  policy  against  any  bodily 
injury  caused  by  violent,  accidental,  external  and  visible  means,  ex- 
cepting injuries  arising  from  natural  disease  or  weakness  or  exhaus- 
tion consequent  upon  disease,  the  insured  before  the  accident  not  hav- 
ing suffered  from  weakness  of  the  knee  or  knee  joint ;  that  as  assured 
did  not  mean  to  wrench  his  knee,  and  that  would  not  be  the  ordi- 
nary result  of  his  action,  the  injury  was  accidental. 

In  McCarthy  v.  Traveler's  Ins.  Co.  (1878)  8  Biss.  362,  Fed.  Cas. 
No.  8,682,  a  nisi  prius  case  in  which  no  appeal  was  ever  had,  and  in 
which  it  was  alleged  that  the  assured  came  to  his  death  from  the 
rupture  of  a  blood  vessel  sustained  while  exercising  with  Indian  clubs, 
the  court  charged  the  jury  that  if  the  assured  voluntarily  used  the 
clubs  in  the  ordinary  way,  for  exercise  with  them,  without  the  inter- 
ference of  any  unusual  circumstance,  or  without  causing  any  unfore- 
seen, accidental,  or  involuntary  movement  of  the  body,  and  the  rup- 
ture of  the  blood  vessel  occurred, — the  means  through  which  the 
injury  was  affected  would  not  be  accidental;  but,  if  there  occurred 
any  unforeseen,  accidental,  or  involuntary  movement  of  the  body 
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which,  in  connection  with  the  use  of  the  clubs,  brought  about  the 
injury;  or  if  there  occurred  any  unforeseen  or  unexpected  circum- 
stance which  interfered  with  the  usual  course  of  such  exercises,  and 
by  which  there  was  produced  an  involuntary  movement,  strain,  or 
wrench  which  occasioned  the  injury, — such  means  would  be  accidental 
within  the  terms  of  the  policy. 

In  McQlinchey  v.  Fidelity  &  C.  Co.  (1888)  80  Me.  251,  6  Am.  St. 
Rep.  190,  14  Atl.  14,  it  appeared  that  the  insured  was  driving  a  car- 
riage containing  himself  and  his  two  small  boys,  when  the  horse  be- 
came frightened  and  ran  away,  nearly  colliding  with  other  teams,  but 
was  brought  under  control  before  upsetting  the  carriage  or  throwing 
anyone  out.  Immediately  afterwards,  the  insured  experienced  great 
sickness  and  pain,  and  died  within  about  one  hour.  The  court  said : 
"Our  belief  is,  on  the  facts  legitimately  before  us,  that  death  was  pro- 
duced by  a  ruptured  blood  vessel  about  the  heart,  and  that  such  rup- 
ture was  caused  by  the  extraordinary  physical  and  mental  exertion 
which  the  deceased  put  forth  to  save  his  children  and  himself  from 
injury ;"  and  held  that  death  was  caused  by  bodily  injuries  effected 
through  external,  violent,  and  accidental  means  within  the  terms  of 
the  insurance  policy. 

In  Martin  v.  Travellers'  Int.  Co.  (1859)  1  Fort,  &  F.  505,  a  nisi 
prius  case,  it  was  held  that  a  sprain  of  the  muscles  of  the  back  caused 
by  lifting  a  heavy  burden  in  the  course  of  business  was  within  the 
provisions  of  a  policy  of  insurance  against  injury  arising  from  acci- 
dent if  occasioned  by  any  external  or  material  cause. 

In  Standard  Life  &  Acci.  Int.  Co.  v.  Schmaltz  (1899)  66  Ark. 
588,  74  Am.  St.  Eep.  112,  53  S.  W.  49,  it  was  held  that  there  was 
sufficient  evidence  to  sustain  a  finding  that  death  was  due  to  accidental 
means,  which  was  caused  by  the  rupture  of  a  blood  vessel  in  the 
assured's  stomach,  where  it  appeared  that  the  assured  was  a  strong 
man  and  by  trade  a  railroad  machinist ;  that  it  was  his  duty  to  remove 
cylinder  heads  of  engines ;  that  he  had  frequently  removed  the  same 
without  injury,  but  on  the  occasion  in  question  the  cylinder  head 
stuck  while  he  was  removing  it,  and  he  picked  up  a  steel  bar  and  re- 
moved it,  and  then,  in  order  to  prevent  the  head  falling,  he  very 
quickly  dropped  the  bar  and  caught  the  head,  after  which  he  was  im- 
mediately taken  sick  and  vomited  blood  until  he  died. 

In  Atlanta  Acci.  Asso.  v.  Alexander  (1898)  104  Ga,  709, 42  L.H.A. 
188,  30  S.  E.  939,  evidence  was  held  sufficient  to  support  the  finding 
of  death  by  accidental  means,  which  showed  that  assured,  a  hale  and 
hearty  man,  was  accustomed  in  the  course  of  his  occupation  of  black- 
smith to  use  a  heavy  sledge,  and  that  on  the  occasion  in  question, 
while  striking  a  slanting  blow  with  the  hammer,  he  suddenly  felt 
a  severe  pain  in  the  lower  part  of  his  abdomen,  from  which  a  rupture 
resulted,  producing  a  hernia  which  in  a  few  days  brought  about  his 
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death;  the  court  saying  that  the  jury  could  properly  infer  that  the 
act  which  preceded  the  injury  was  something  unforeseen,  unexpected, 
and  unusual,  and  that  the  injury  resulted  directly  and  immediately 
from  such  act  and  was  therefore  produced  by  accidental  means. 

In  Pervangher  v.  Union  Casualty  &  Surety  Co.  (1901)  85  Miss. 
31,  37  So.  461,  it  was  held  that  a  declaration  alleging  that  the  death 
of  the  assured  was  caused  from  bodily  injuries  to  his  lungs  or  stom- 
ach, or  some  part  thereof,  or  some  part  of  his  body  adjacent  thereto 
and  connected  therewith,  or  the  rupture  of  some  blood  vessel  caused 
by  being  strained  in  lifting  or  handling  some  heavy  machinery  or 
heavy  substance,  stated  a  cause  of  action  upon  a  policy  insuring 
against  "bodily  injuries  sustained  through  external,  violent,  and  acci- 
dental means,"  the  court  saying  that  it  is  not  every  strain  that  will 
take  an  injury  out  of  the  protection  of  an  accident  policy;  but  that 
this  would  depend  on  the  facts. 

In  Summers  v.  Fidelity  Mut.  Aid  Asso.  (1900)  84  Mo.  App.  605, 
where  it  appeared  that  the  assured,  a  "hostler  helper"  in  railway 
shops,  while  engaged  in  attempting  to  lift  a  heavy  truck,  suddenly 
"gave  down"  and  said,  "I  am  hurt,"  and  that  he  was  taken  home  and 
found  to  be  afflicted  with  hernia,  showing  itself  plainly  by  visible 
marks  and  indications  upon  his  person,  from  which  he  shortly  there- 
after died, — it  was  held  that  his  death  was  due  to  an  accident  pro- 
duced by  external  or  violent  means  within  the  meaning  of  a  policy 
insuring  hm  against  such  bodily  injuries  of  which  there  shall  be 
visible  marks  upon  the  person,  as  are  affected  directly  and  solely  by 
external,  violent,  and  purely  accidental  means. 

In  Young  v.  Railway  Mail  Asso.  (1907)  126  Mo.  App.  325,  103 
S.  W.  557,  where  the  assured,  while  lifting  a  heavy  mail  sack  in  the 
performance  of  his  duties  as  a  railway  postal  clerk,  ruptured  a  blood 
vessel  on  his  right  lung,  and  so  strained,  pulled,  and  injured  him- 
self as  to  cause  several  hemorrhages  from  the  lung  so  injured,  and 
the  evidence  showed  that  the  rupture  of  a  blood  vessel  in  the  lung 
was  not.  a  natural  or  probable  effect  of  the  lift  assured  was  making 
at  the  time  he  received  the  injury,  and  that  he  had  no  hidden  disease 
of  the  lungs,  it  was  held  that  the  question  as  to  whether  or  not  the 
injury  was  caused  by  external,  violent,  and  accidental  means  was  for 
the  jury. 

In  Reynolds  v.  Equitable  Acct.  Asso.  (1888)  59  Hun,  13,  1  N.  Y. 
Supp.  738,  affirmed  without  opinion  in  (1890)  121  N.  Y.  649,  24 
N.  E.  1091,  where  the  assured,  a  bridge  builder,  was  engaged  with 
his  men  in  raising  a  bent,  when  the  foot  of  one  of  the  posts  slipped 
from  its  position  so  that  the  top  of  the  bent  settled  back  and  an  un- 
expected weight  was  thrown  upon  the  pike  poles  in  the  hands  of  the 
men,  and  the  insured  was  either  struck  in  the  side  by  the  end  of  his 
pole,  or  subjected  to  a  strain  of  great  severity  which  immediately 
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disabled  him,  and  Boon  thereafter  caused  Mb  death,  it  was  held  that 
there  was  ample  evidence  to  go  to  the  jury  in  support  of  the  allega- 
tion that  the  accident  was  within  the  meaning  and  intent  of  a  con- 
tract of  insurance  against  death  resulting  from  bodily  injuries 
through  external,  violent,  and  accidental  means. 

In  North  American  Life  &  Acci.  Ins.  Co.  v.  Burroughs  (1871)  69 
Pa.  43,  8  Am.  Rep.  212,  it  was  held  that  sufficient  preliminary  proof 
of  death  "in  consequence  of  accident"  was  furnished  by  affidavits  sub- 
stantially alleging  that  the  assured  while  assisting  in  hauling  in  and 
unloading  hay  accidentally  strained  himself,  injuring  his  abdominal 
muscles,  producing  peritoneal  inflammation  which  resulted  in  his 
death;  and  that  such  accident  was  the  direct  cause  of  his  death;  the 
court  saying :  "Why  is  not  death  resulting  from  an  accidental  strain 
as  much  within  the  meaning  of  the  policy,  as  death  produced  by  any 
other  accidental  cause  ?  If  the  injury  be  accidental,  and  the  result 
of  it  death,  what  matters  it  whether  the  injury  is  caused  by  a  strain 
or  blow?  An  accident  is  'an  event  that  takes  place  without  one's 
foresight  or  expectation;  an  event  which  proceeds  from  an  unknown 
cause,  or  is  an  unusual  effect  of  a  known  cause,  and  therefore  not  ex- 
pected; chance;  casualty;  contingency.'  And  accidental  signifies, 
'Happening  by  chance  or  unexpectedly ;  taking  place  not  according  to 
the  usual  cause  of  things;  casual;  fortuitous.  We  speak  of  a  thing 
as  accidental  when  it  falls  to  us  as  by  chance,  and  not  in  the  regular 
course  of  things ;  as  an  accidental  meeting,  an  accidental  advantage, 
etc.'  Webster's  Dictionary  ad  verba.  If,  then,  these  words,  as  used 
in  the  policy,  are  to  be  understood  in  their  plain  and  ordinary  mean- 
ing as  thus  defined,  they  include  death  from  any  unexpected  event 
which  happens  as  by  chance,  or  which  does  not  take  place  according 
to  the  usual  course  of  things.  And  there  is  no  more  reason  for  re- 
garding an  injury  of  the  abdominal  muscles,  caused  by  an  unexpected 
blow,  an  accident,  than  an  injury  caused  by  a  casual  and  unlocked 
for  strain." 

In  Rose  v.  Commercial  Mut.  Acci.  Co.  (1900)  12  Pa.  Super.  Ct. 
394,  it  appeared  that  the  assured  in  the  course  of  his  employment  had 
occasion,  with  an  assistant,  to  raise  a  hinged  iron  plate  weighing  100 
or  125  pounds,  the  edges  of  which  were  more  or  less  meted  in  place; 
and  that  when  they  had  succeeded  in  doing  so  the  assured  felt  op- 
pressed and  knocked  off  work ;  that,  on  the  following  day,  having  oc- 
casion to  move  a  piece  of  stone  weighing  250  or  300  pounds,  assured 
placed  the  point  of  a  pick  under  it,  and  by  a  horizontal  thrust  against 
the  handle  sought  to  raise  it  enough  for  his  assistant  to  get  a  bar 
underneath  it,  when  he  again  collapsed  and  was  subsequently  over- 
taken by  a  hemorrhage  of  the  lungs.  It  was  held  that  in  the  sense 
that  the  result  of  the  efforts  made  by  the  assured  was  unforeseen  by 
him,  it  might  be  called  accidental;  and  were  it  not  that  the  policy 
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exempted  the  insurer  from  liability  for  injuries  occasioned  by  lifting 
or  overexertion,  the  question  whether  the  injury  was  effected  through 
accidental  means  might  properly  have  been  submitted  to  a  jury. 

In  Horsfail  v.  Pacific  Mid.  L.  Ins.  Co.  (1903)  32  Wash.  132,  63 
L.R.A.  425,  98  Am.  St.  Rep.  846,  72  Pac.  1028,  where  the  evidence 
showed  conclusively  that  the  insured,  a  blacksmith,  by  occupation, 
was  a  strong  and  apparently  healthy  man  of  fifty-eight  years,  who  had 
never  been  sick,  and  who  was  accustomed  to  lift  from  200  to  250 
pounds  without  difficulty ;  that  while  at  work  he  was  called  upon  to 
assist  in  carrying  a  bar  of  iron  weighing  from  350  to  400  pounds, 
which  was  lying  on  a  pile  of  iron  in  such  a  position  that  the  insured 
was  compelled  to  stand  on  top  of  a  pile  and  reach  below  his  feet  in 
order  to  pick  up  the  end  of  the  bar ;  and  that  immediately  after  mak- 
ing the  lift  he  became  sick,  and  Boon  thereafter  died  in  consequence 
of  a  violent  dilation  of  the  heart, — it  was  held  that  the  evidence 
showed  an  accident  within  the  meaning  of  the  policy  of  insurance. 
The  court  said :  "The  result  certainly  was  unexpected.  It  did  not 
take  place  according  to  the  usual  course  of  things.  If,  instead  of  a 
sprain  of  the  muscles  of  the  heart,  the  deceased  had  sprained  the 
muscles  ef  his  back  or  arm  or  ankle,  it  certainly  could  not  have  been 
reasonably  claimed  that  the  result  was  not  due  to  accident.  The  fact 
that  the  heart  was  dilated  or  ruptured  was  none  the  less  au  accident, 
according  to  the  usual  acceptation  of  the  term,  and  according  to  the 
definition  above  given." 

This  decision  is  sometimes  explained  upon  the  ground  that  the  dis- 
advantageous position  of  the  insured  in  making  the  lift  was  unusual, 
occasioning  an  unforeseen  and  unintentional  overexertion. 

External,  visible,  or  violent  character  of  means. 

In  Hamlyn  v.  Crown  Acci.  Ins.  Co.  [1893]  1  Q.  B.  750,  62  L.  J. 
Q.  B.  N.  S.  409,  4  Reports,  407,  68  L.  T.  N.  S.  701,  41  Week.  Rep. 
531,  57  J.  F.  663,  where  the  assured  dislocated  the  cartilage  of  his 
knee  in  stooping  and  reaching  after  a  marble,  it  was  held  that,  as  the 
means  by  which  the  injury  was  caused  were  the  stooping  and  reaching 
after  the  marble,  they  might  properly  be  described  as  external,  and 
therefore  visible. 

Death  produced  by  a  ruptured  blood  vessel  in  the  region  of  the 
heart,  which  rupture  was  caused  by  the  extraordinary  physical  and 
mental  exertion  which  the  insured  put  forth  in  bringing  his  runaway 
horse  under  control,  was  held  in  McQlinchey  v.  Fidelity  &  C.  Co. 
(1888)  80  Me.  261,  6  Am.  St.  Bep.  190,  14  Atl.  13,  to  be  caused  by 
external  means,  the  court  saying :  "The  efficient  true  cause  dominat- 
ing all  other  causes  in  the  combination  was  the  misbehavior  of  the 
running  horse.    Subsequent  occurrences  were  merely  the  rastrumen- 
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talities  through  which  the  real  cause  spent  its  force.  The  act  of  the 
horse  was  the  beginning,  death  was  the  end." 

See  also  General  Acci.  &  Life  Assur.  Corp.  v.  Meredith  (1910) 
141  Ky.  92,  132  S.  W.  191 ;  Summers  v.  Fidelity  Mut.  Aid  Auo. 
(1900)  84  Mo.  App.  612,  above  set  forth,  in  which  the  means  were 
held  external  and  violent  as  well  as  accidental. 

But  in  Cobb  v.  Preferred  Mut.  Acci.  Asso.  (1895)  96  Ga.  818, 
22  S.  E.  976,  an  injury  attributable  to  the  exertion  incident  to  carry- 
ing baggage  weighing  from  60  to  80  pounds  a  distance  of  about  50 
yards  was  held  not  affected  by  external  or  violent  means. 

And  in  Clidero  v.  Scottish  Acci.  Ins.  Co.  (1892)  19  E.  355,  29 
He.  L.  E.  303,  where  the  death  of  the  insured  was  occasioned  by  a 
displacement  of  his  colon  incident  to  his  exertions  in  putting  on  his 
stockings,  it  was  said  that  as  the  only  external  fact  was  his  putting 
on  his  stockings,  the  means  causing  the  injury  were  not  violent. 

External  and  visible  sign  of  injury. 

In  Gale  t.  Mutual  Aid  &  Acci.  Auo.  (1893)  66  Hun,  600,  21 
N.  Y.  Supp.  893,  an  action  upon  an  accident  policy  for  injuries  con- 
sisting of  a  strain  of  the  diaphram  and  abdominal  muscles,  it  was 
held  that  although  there  was  no  objective  evidence  visible  to  the  eye 
showing  that  the  muscles  had  been  injured,  their  rigidity,  ascertained 
by  manipulation,  together  with  the  fact  that  pressure  upon  them 
caused  the  insured  to  suffer  pain,  was  a  sufficient  external  and  visible 
sign  of  injury  within  the  requirements  of  the  policy. 

Deathly  paleness,  cold  extremities,  and  cold  perspiration  on  hands 
and  face,  and  the  permanent  change  of  color  on  the  following  day 
from  a  ruddy  hue  to  a  bluish  gray,  as  the  result  of  a  dilation  of  the 
heart  due  to  a  heavy  lift,  constitute  a  visible  external  mark  within 
the  meaning  of  a  policy  insuring  against  injuries,  but  which  provides 
that  it  does  not  cover  injuries  where  there  are  no  visible,  external 
marks  upon  the  body  produced  at  the  time  of  and  by  the  accident. 
HorsfaU  v.  Pacific  Mut.  L.  Ins.  Co.  (1903)  32  Wash.  132,  63 
L.R.A.  425,  98  Am.  St  Rep.  846,  72  Pac.  1028. 

Effect  of  stipulation  against  liability  for  injury  from  lifting 
or  overexertion. 

As  policies  of  insurance  frequently  contain  a  stipulation  against 
liability  for  injuries  from  lifting  or  overexertion,  it  has  become  a 
question  how  far  such  provision  is  available  as  a  defense  in  cases  of 
the  sort  under  discussion.  Since  it  is  not  to  be  supposed  that  the  in- 
sured may  not  exert  himself  in  any  way  except  at  the  risk  of  losing 
the  benefit  of  his  insurance,  it  is,  as  the  following  cases  show, 
usually  a  question  of  fact  whether  the  particular  exertion  was  of  such 
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an  unusual  character  as  to  fall  within  the  proviso.  And  an  exertion 
in  the  face  of  unexpected  peril  has  been  held  not  to  fall  within  such 
an  exception. 

Thus,  in  Reynolds  v.  Equitable  Acd.  Asso.  (1888)  59  Hun,  13, 1 
S".  T.  Supp.  738,  affirmed  witbont  opinion  in  (1890)  181  N.  Y. 
649,  24  N.  E.  1091,  where  assured,  a  bridge  builder,  was,  while 
engaged  with  bis  men  in  raising  the  bent  of  a  bridge,  subjected  to  a 
strain  of  great  severity  owing  to  the  slipping  of  the  foot  of  one  of 
the  posts  from  its  position,  it  was  held  that  the  exertion  put  forth 
by  him  in  the  emergency  was  not  within  the  exception  of  the  policy 
against  injury  caused  by  overexertion. 

A  stipulation  that  a  policy  shall  not  cover  injuries  from  overexer- 
tion or  lifting  does  not  exempt  the  insurer  from  liability  in  the  case 
of  an  injury  received  from  lifting  in  the  ordinary  course  of  the  in- 
sured's employment,  where  insured  was  required  to  state  in  bis  ap- 
plication for  insurance  his  occupation  and  employment,  and  to 
agree  that  if  he  should  engage  in  any  occupation  or  work  rated  as 
more  hazardous,  his  insurance  or  indemnity  should  be  limited  to 
a  sum  which  the  premium  would  purchase  at  the  rate  fixed  for  the 
increased  hazard.  Standard  Life  &  Acd.  Ins.  Co.  v.  Schmaltz 
(1899)  66  Ark.  588,  74  Am.  St.  Bep.  118,  53  S.  W.  49. 

In  Rustm  v.  Standard  Life  &  Acd.  Ins.  Co.  (1899)  58  Neb.  792, 
46  L.E.A.  853,  76  Am.  St  Bep.  136,  79  N.  W.  718,  where  assured, 
the  president  of  a  company  conducting  a  pleasure  resort,  while 
testing  the  weight  of  a  heavy  dumb-bell  used  by  one  engaged  to  give 
an  exhibition  of  feats  of  strength,  broke  a  ligament  in  his  back,  it 
was  held  that  it  could  not  be  said  as  a  matter  of  law  that  the  slight 
elevation  of  a  300-pound  weight  by  a  Btrong  man  accustomed  to  lift- 
ing is  voluntary  overexertion,  within  the  meaning  of  the  exemption 
clause  of  an  accident  policy,  the  court  saying :  "The  contract  right 
to  indemnity  was  not  loet  because  the  injury  resulted  from  over- 
exertion, unless  the  overexertion  was  conscious  and  intentional." 

In  Keeffe  v.  National  Acd.  8oc.  (1896)  4  App.  Div.  392, 38  N.  T. 
Supp.  854,  it  was  held  in  a  suit  upon  an  accident  policy  to  recover 
for  injuries,  the  character  of  which  is  not  stated  in  the  report,  sus- 
tained while  Tiding  in  a  bicycle  race,  that  it  could  not  be  said  as  a 
matter  of  law  that  the  insured  was  overexerting  himself  by  entering 
into  the  race. 

But  in  Metropolitan  Acd.  Asso.  v.  Bristol  (1896)  69  HI.  App. 
492,  where  the  assured  himself  in  stating  his  claim  stated  that  while 
attempting  to  pull  a  pump  stock  to  the  center  of  a  well  he  felt  a 
severe  pain  in  the  small  of  his  back,  and  the  evidence  of  his  daugh- 
ter, who  was  present  at  the  time,  was  not  inconsistent  with  the  injury 
having  been  thus  occasioned,  it  was  held  that  the  finding  of  the  jury, 
that  the  injury  was  not  caused  by  "lifting"  or  "undue  exertion" 
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within  a  provision  of  the  policy  exempting  the  insurer  in  such  case, 
was  manifestly  against  the  weight  of  the  evidence. 

And  in  Rose  v.  Commercial  Mut.  Acci.  Co.  (1900)  IS  Pa.  Super. 
Ct.  394,  where  the  injury  of  which  the  assured  complained,  a  hem- 
orrhage from  the  lungs  attributed  to  a  strain,  was  caused  by  his 
effort  on  one  or  both  of  two  several  occasions  to  lift  or  more  an 
iron  plate  or  stone  covering  manholes  in  a  sewer,  it  was  held,  as  a  mat- 
ter of  law,  that  the  injury  was  occasioned  by  lifting  or  overexertion 
within  the  meaning  of  the  clause  exempting  the  insurer  from  lia- 
bility for  accidents  thereby  occasioned,  the  court  saying :  "That  must 
be  considered  an  overexertion  which  causes  a  result  such  as  waa  the 
unfortunate  consequence  of  the  plaintiffs  act  or  acta.  The  question 
is  not  what  would  be  an  overexertion  on  the  part  of  a  man  of  greater 
strength  than  the  plaintiff,  or  of  a  man  of  average  strength,  but  was 
an  overexertion  on  the  part  of  the  plaintiff  in  the  condition  in  which 
he  was  at  the  time  the  so-called  accident  happened.  The  result  itself 
is  the  evidence  of  the  overexertion,  for  the  means  employed  by  him 
were  not  extraordinary  or  unusual,  and  were  not  deemed  by  the  plain- 
tiff himself  unsuited  to  his  physical  condition." 

Stipulation  against  liability  for  injury  resulting  from  inten- 
tional act 

The  intentional-act  clause  of  a  policy  which  provides :  "This  cer- 
tificate of  insurance  does  not  cover  injuries  nor  death  for  which  there 
is  no  visible  mark  upon  the  body  of  the  insured;  nor  death  or  injury 
from  any  of  the  following  causes:  .  .  .  injury  resulting  from 
the  intentional  act  of  the  insured  or  other  persons," — is  not  re- 
stricted to  nonfatal  injuries  only,  as  to  give  it  such  construction 
would  destroy  the  clear  intention  of  the  instrument.  Bchmid  v. 
Indiana  Travelers'  Acci.  Asso.  (1908)  42  Ind.  App.  483,  85  N.  E. 
1032.  E.  S.  O. 
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Eaaemftnt  —  Party  trail  —  Damage  by  nmokx. 

Prior  to  18SS  plaintiff's  predecessor  in  title  built  C.  House  on  hi» 
own  land  with  a  wall  to  the  west,  in  which  were  flues  and  fireplace* 
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used  only  for  C.  House,  and  on  the  west  side  flues  ud  fireplaces  not 
bo  used,  but  which  might  be  used  for  any  adjoining  house  built  on  an 
adjoining  and  then  vacant  piece  of  land  belonging  to  the  defendant. 

In  1886  the  defendant,  being  about  to  build  a  house  on  his  land, 
agreed  in  writing  with  plaintiff's  predecessor  for  the  sale  to  the  de- 
fendant of  the  western  half  of  the  western  wall  of  C.  House,  that  wall 
being  treated  as  divided  from  top  to  bottom,  throughout  its  whole  length, 
by  a  vertical  plane  in  the  center  thereof  (which  plane,  if  it  had  been 
a  physical  division,  would  have  divided  half  of  each  of  tbe  flues,  in- 
cluding those  used  for  C.  House,  from  the  other  half).  The  defendant 
then  built  on  his  land  a  house  called  Q.,  adjoining  C.  House,  and  so 
connected  with  it  that  the  fireplaces  on  the  weat  side  and  the  flues  con- 
nected with  them  were  used  for  the  purposes  of  O.,  as  had  been  intended. 
The  plaintiff  purchased  C.  House  in  1900,  and  subsequently  the  flue  con- 
nected with  the  defendant's  dining  room  became  defective,  in  the  sense 
that,  by  reason  of  cracks  which  developed  in  the  surrounding  masonry, 
smoke  found  its  way  therefrom,  through  the  plaintiff's  half  of  the  party 
wall,  Into  his  rooms,  and  occasioned  damage.  The  cracks  were  caused 
by  a  subsidence  in  the  defendant's  bouse,  but  the  cause  of  the  sub- 
sidence was  undetermined,  and  there  waa  no  evidence  of  negligence  by 
the  defendant  in  building  his  house  or  otherwise,  or  want  of  reasonable 
precaution : — 

Held,  that  the  defendant  waa  not  liable  for  tbe  damage. 

Where  a  man  grants  a  divided  moiety  of  an  outside  wall  of  his  house, 
[•81]  with  intent  to  make  it  a  party  wall  between  that  house  and  k 
house  to  be  built  on  his  neighbor's  adjoining  land,  the  law  implies  the 
grant  and  reservation,  in  favor  of  the  grantor  and  grantee  respectively, 
of  such  easements  as  may  be  necessary  to  carry  out  the  common  intention 
as  to  tbe  user  of  tbe  wall,  the  nature  of  the  easements  varying  with  tbe 
particular  circumstances  of  each  case. 

Subject  to  such  easements,  the  owner  of  each  half  may  deal  with  it 
In  such  manner  as  he  pleases,  and  if  he  uses  it  only  for  tbe  contem- 
plated purposes,  and  without  negligence  or  want  of  reasonable  care  and 
precaution,  he  is  not  liable  for  any  nuisance  or  inconvenience  occasioned 

(February  0,  1808.) 

Fob  some  time  prior  to  the  year  1886  Chaontrey  House, 
Beaumaris,  was  owned  in  fee  simple  by  Edward  Owen,  and  a 
strip  of  land  adjoining  it  on  the  easterly  side  was  owned  for  a 
long  term  of  years  by  Owen  Jones  Pritchard. 

The  western  wall  of  Chauntrey  House  was  constructed  with 
fireplaces  on  tbe  western  side  of  it,  and  flues  connected  with  such 
fireplaces,  which  were  respectively  useless  for  the  purposes  of 
that  house,  but  capable  of  being  used  for  the  purpose  of  any 
house  to  be  erected  on  the  west  side  of  and  adjoining  it 
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Pritehard,  being  desirous  of  building  a  house  on  the  vacant 
strip  adjoining  Chauntrey  House,  and  to  make  use  of  the  fire- 
places and  flues  in  the  west  wall  of  it  for  his  house,  -when  erected, 
on  August  26,  1886,  entered  into  an  agreement  with  Owen, 
which,  so  far  as  material,  and  as  set  out  in  the  statement  of 
claim  in  the  action,  was  as  follows:  "Whereas  the  said  Owen 
•Tones  Pritehard  is  about  to  build  a  new  house  adjoining"  Chaunt- 
rey House,"  and  agrees  to  pay  the  said  Edward  Owen  the  sum 
of  102.  for  the  half  of  all  his,  the  said  Edward  Owen's,  rights 
in  the  said  party  wall  and  chimney  breasts,  and  further  that 
the  said  Owen  Jones  Pritehard  shall  be  at  liberty  to  build  above 
the  level  of  the  roof  of  'Chauntrey  HouBe,'  the  said  Owen  Jones 
Pritehard  to  put  any  of  the  old  roof  interfered  with  into  good 
and  weathertight  order.  That  in  the  event  of  Edward  Owen 
wishing  to  raise  his  house,  he  is  to  have  the  use  of  Owen  Jones 
Pritehard' s  party  or  gable  wall,  but  any  roofs  interfered  with  by 
Edward  Owen  must  be  made  good  and  watertight.  .  .  .  The 
said  Edward  Owen  agrees  to  accept  the  sum  of  101.  for  all  his 
rights  in  the  said  gable,  and  hereby  conveys  half  the  land  and 
half  the  gable  to  the  said  Owen  Jones  Pritehard." 

[632]  Shortly  after  the  date  of  the  agreement  Pritehard  erect- 
ed on  the  vacant  strip  of  land  a  house  known  as  "Qwynfa,"  in 
snch  a  way  as  to  utilize  the  fireplaces  on  his  own  side  of  the 
party  wall,  and  he  afterwards  used  the  fireplaces  and  the  flues 
connected  therewith  for  the  purposes  of  Qwynfa. 

William  Thornton  Jones  purchased  Chauntrey  House  in  1900. 

Shortly  before  the  commencement  of  the  present  action  the 
flue  connected  with  the  dining  room  of  Qwynfa  became  defec- 
tive, in  the  sense  that,  by  reason  of  cracks  which  had  developed 
in  the  surrounding  masonry,  smoke  found  its  way  through  Jones's 
half  of  the  party  wall  into  the  drawing  room  of  Chauntrey 
House,  and  also  at  times  into  the  dining  room,  doing  some  dam- 
age to  the  decorations  and  furniture. 

Jones  brought  the  present  action  against  Pritehard,  claiming 
a  perpetual  injunction  to  restrain  him  from  causing  a  nuisance 
by  unwholesome  smoke,  soot,  and  other  offensive  matters  and 
vapors,  and  from  doing  anything  upon  the  defendant's  premises, 
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or  so  using  them  as  to  occasion  danger  by  fire  to  the  plaintiff's 
house. 

The  action  was  tried  before  Parker,  J.,  on  January  16  and  17, 
1908. 

Buckmaster,  KG,  and  T.  Bateman  Napier,  for  the  plain- 
tiff. The  plaintiff  is  under  no  obligation  to  keep  this  flue  in 
repair.  His  common-law  right  is  not  to  be  annoyed  by  the  de- 
fendant's smoke  escaping  into  his  house.  The  defendant  can 
only  use  his  easement  in  such  a  way  as  not  to  interfere  with  the 
plaintiff's  enjoyment  of  his  house.  It  may  be  that  the  defendant 
can  enter  on  the  plaintiff's  premises  for  the  purpose  of  repairing 
the  chimney  at  his  own  expense,  and  the  plaintiff  is  willing  to 
allow  him  to  do  so.  The  defendant  causes  the  smoke,  and  he  is 
bound  to  keep  it  on  his  own  premises.  Tenant  v.  Qoldwin  (1704) 
1  Salt  360,  2  Ld.  Raym.  1089.  Absence  of  negligence  on  the 
part  of  the  defendant  is  immaterial,  and  so  is  the  question  of 
hiB  liability  to  repair.  Humphries  v.  Cousins  (1877)  2  C.  P.  D. 
239,  46  L.  J.  C.  P.  N.  S.  438,  36  L.  T.  N.  S.  180,  25Week. 
Rep.  371.  The  man  who  kindles  a  fire  on  his  premises  is,  at 
common  law,  responsible  for  any  damage  which  results  to  other 
people.  [633]  Tvbervil  v.  Stamp  (1697)  1  Salk.  13.  This  lia- 
bility is  not  taken  away  by  statute  when  the  fire  is  intentionally 
lighted.  FiUUer  v.  Phippard  (1847)  11  Q.  B.  347,  17  L.  J. 
Q.  B.  N.  S.  89,  12  Jnr.  202.  There  seems  to  be  no  authority 
directly  in  point  as  to  the  duties  and  rights  of  a  person  who  owns 
en  easement  like  this,  but  on  general  principles  it  is  submitted 
that  by  a  grant  of  half  a  wall  to  be  built  against  by  the  grantee 
the  grantee  impliedly  undertakes  to  keep  the  wall  smoke  proof. 
The  crack  in  the  chimney  results  from  the  subsidence  of  the 
defendant's  house,  and,  as  that  is  bonded  to  the  plaintiff's  house, 
the  defendant  is  responsible  for  negligence  in  the  uaer  of  his 
house.  Bylands  v.  Fletcher  (1868)  LE.3H.  L.  330,  37  L.  J. 
Exch.  N.  S.  161,  19  L.  T.  N.  S.  220,  6  Mor.  Min.  Rep.  129. 
The  obligation  is  to  keep  one's  house  in  repair  so  as  not  to 
damage  neighbors. 

Romer,  K.C.,  and  Austen-Cartmell,  for  the  defendant.  In 
a  case  like  this,  each  adjoining  owner  has  some  easement  over 
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the  part  of  the  wall  belonging  to  the  other.  If  the  defendant's 
half  was  removed,  there  would  remain  a  groove  in  the  plaintiff's 
wall,  and,  although  the  defendant  has  the  tight  to  send  his  smoke 
along  the  groove,  he  is  not  liable  to  repair  it,  inasmuch  as  it  is 
in  a  part  of  the  plaintiffs  wall.  Suppose  the  defendant's  ease- 
ment was  that  of  allowing  water  to  trickle  from  the  roof  of  his 
bouse  onto  the  plaintiff's  yard,  and,  by  reason  of  the  yard  being 
in  a  defective  state,  the  water  escaped  thence  and  flooded  his 
basement,  the  defendant  would  not  be  liable  for  the  damage. 
The  plaintiff  must  repair  the  flue  if  he  wishes  to  keep  the  smoke 
out  The  smoke  is  not  collected  for  a  special  purpose,  like  the 
water  in  Rylanda  v.  Fletcher  (1868)  LB.3E.L  330,  37  L. 
J.  Exeh.  N.  S.  161,  19  L.  T.  N.  S.  220,  6  Mor.  Min.  Eep.  129. 
It  is  produced  in  the  ordinary  domestic  use  of  the  defendant's 
house,  and  the  defendant  is  not  bound  to  keep  it  at  his  peril, 
any  more  than  a  man  is  so  bound  as  regards  water  for  domestie 
nse.  Ross  v.  Fedden  (1872)  L.  R.  7  Q.  B.  661,  41  L.  J.  Q.  B. 
N.  S.  270,  26  L.  T.  N.  S.  966  j  Blake  v.  Land  and  Souse  Prop- 
erty Corporation  (1887)  3  Times  L.  R  667;  Nichols  v.  Mart- 
land  (1876)  2  Ex.  D.  1,  46  L.  J.  Exch.  N.  S.  174,  35  L.  T.  N. 
8.  725,  25  Week.  Rep.  173.  It  makes  all  the  difference  that  the 
defendant  is  not  using  the  fine  for  a  purpose  for  which  it  was 
not  constructed,  as  in  Sanders-Clark  v.  Orosvenor  Mansions  Co. 
[1900]  2  Ch.  373,  69  L.  J.  Ch.  N.  S.  579,  48  Week.  Eep.  570, 
82  L.  T.  N.  8.  758,  16  Times  L.  R.  428 ;  Garrett  on  Nuisances, 
2d  ed.  pp.  129,  130.  The  action  is  brought  for  an  alleged  nui- 
sance, [634]  and  not  for  negligence.  If  there  has  been  any 
negligence,  it  has  been  in  the  bonding  of  the  defendant's  house 
to  that  of  the  plaintiff.  There  is  no  authority  to  show  any  lia- 
bility at  common  law  to  repair,  nothing  to  justify  an  injunction 
on  the  ground  of  nuisance,  and  no  evidence  of  negligence. 

Buckmaster,  K.C.,  in  reply.  By  the  agreement  of  1886  the 
defendant  does  not  get  any  express  easement,  but  only  half  the 
wall  divided  from  top  to  bottom.  The  only  right  he  got  was  to 
send  his  smoke  towards  the  sky  by  a  defined  channel.  The 
obligation  is  on  him  to  repair  the  channel,  as  it  would  be  to 
repair  a  pipe  carrying  water  over  the  .plaintiff's  land.  Gale  on 
Easements,  7th  ed.  p.  450;  Lord  Egremont  v.  PtUman  (1829) 
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Moody  &  M.  404.  He  has  no  easement  to  Bend  smoke  into  his 
neighbor's  house,  and  cannot  say  that  the  obligation  to  repair 
is  on  the  plaintiff.  He  must  not  use  the  flue  bo  as  to  cause  a 
nuisance,  and  he  must  keep  it  in  such  repair,  if  he  continues  to 
enjoy  the  use  of  it,  that  no  damage  or  annoyance  will  be  caused 
to  the  plaintiff.  Taylor  v.  Whitehead  (1781)  2  Doug].  K.  B. 
745. 

Cur.  adv.  wit. 

Parker,  J. :  The  plaintiff  and  defendant  in  this  case  own 
adjoining  bouses  at  Beaumaris,  in  the  county  of  Anglesea.  The 
plaintiff's  house,  which  is  known  as  "Chauntrey  House,"  was 
built,  some  time  prior  to  the  year  1886  by  the  plaintiffs  pred- 
ecessor in  title.  The  defendant's  house,  which  is  known  as 
"Gwynfa,"  was  built  by  the  defendant,  but  not  until  after  August 
26,  1886.  Chauntrey  House  was  originally  a  detached  residence, 
its  western  wall  abutting  on  the  site  on  which  Gwynfa  now 
stands;  but  the  plaintiffs  predecessor  in  title,  foreseeing  that 
the  owner  of  this  site  would  some  day  desire  to  erect  a  house 
thereon,  constructed  the  western  wall  of  Chauntrey  House  with 
fireplaces  and  flues,  useless  for  the  purposes  of  Chauntrey  House, 
but  capable  of  being  used  for  the  purposes  of  any  house  adjoin- 
ing Chauntrey  House,  on  the  west  side,  if  at  any  time  such 
house  should  be  erected.  The  defendant  desired  to  build  a  house 
adjoining  Chauntrey  House,  on  the  west  side  thereof,  and  to 
make  use  of  these  fireplaces  and  flues  for  the  purposes  [635]  on 
such  house  when  erected ;  and  accordingly  he  and  Edward  Owen, 
the  then  owner  of  Chauntrey  House,  entered  into  the  agreement 
of  August  26, 1886,  referred  to  in  the  statement  of  claim.  This 
agreement  is  somewhat  ambiguous.  I  need  not,  however,  construe 
it,  for  both  parties  by  their  counsel  have  admitted  that,  according 
to  its  true  construction,  it  was  an  agreement  for  the  sale  to  the 
defendant  of  the  western  half  of  the  western  wall  of  Chauntrey 
House,  such  wall  being  treated  as  divided  from  top  to  bottom 
throughout  its  whole  length  by  a  vertical  plane  in  the  center 
thereof,  the  intention  being  that  the  wall  should  thereafter  be  a 
party  wall,  owned,  not  in  undivided  but  in  divided  moieties, 
by  the  plaintiffs  predecessor  and  the  defendant  respectively.    For 
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the  purpose,  therefore,  of  considering  the  rights  of  the  parties 
I  will  treat  the  agreement  as  having  this  meaning,  and  as  having 
been  completed  by  an  actual  conveyance  to  the  defendant  of  the 
western  moiety  of  the  wall  in  question,  with  the  ground  upon 
which  such  western  moiety  is  situate.  Shortly  after  the  date  of 
the  agreement  I  have  mentioned,  the  defendant  erected  the  house 
known  as  Qwynfa  in  such  a  way  as  to  utilize  (as  it  was  intended 
he  should)  the  fireplaces  on  his  own  side  of  the  party  wall,  and 
be  has  since  used  such  fireplaces  and  the  flues  connected  there- 
with for  the  purposes  of  Gwynfa,  being  in  fact  the  purposes  for 
which  such  fireplaces  and  flues  were  originally  constructed  by  the 
plaintiff's  predecessor  in  title.  The  plaintiff  purchased  Chaunt- 
rey  House  in  1900.  It  appears  that  the  flue  connected  with  the 
defendant's  dining  room  has  recently  become  defective  in  this 
sense;  namely,  that  by  reason  of  cracks  which  have  developed  in 
the  surrounding  masonry  smoke  finds  its  way  therefrom,  through 
the  plaintiff's  half  of  the  party  wall,  into  the  plaintiffs  draw- 
ing room,  and  apparently  at  times  also  into  his  dining  room. 
Such  smoke  has  undoubtedly  done  damage  to  the  decorations 
and  furniture. 

The  question  I  have  to  determine  is  whether,  under  these  cir- 
cumstances, the  defendant  is  liable  in  respect  of  nuisance.  Now 
if  a  man  grant  a  divided  moiety-  of  an  outside  wall  of  his  own 
house,  with  the  intention  of  making  such  wall  a  party  wall  be- 
tween such  House  and  an  adjoining  house  to  be  built  by  the 
[636]  grantee,  the  law  will,  I  think,  imply  the  grant  and  reserva- 
tion in  favor  of  the  grantor  and  grantee  respectively  of  such  ease- 
ments as  may  be  necessary  to  carry  out  what  was  the  common  in- 
tention of  the  parties  with  regard  to  the  user  of  the  wall,  the 
nature  of  those  easements  varying  with  the  particular  circum- 
stances of  each  case.  Subject,  however,  to  the  easements  of  which 
the  grant  or  reservation  will  be  so  implied,  the  grantor  and  gran- 
tee, being  respectively  absolute  owners  of  their  respective  divided 
moieties  of  the  wall  may  respectively  deal  with  such  moieties  in 
such  manner  as  they  please.  Thus,  if,  for  example,  it  is  within 
the  contemplation  of  the  parties  that  the  grantee  shall  support 
the  roof  of  the  house  he  intends  to  build  upon  that  moiety  of  the 
wall  which  ia  comprised  in  the  grant,  the  other  moiety  of  the  wall 
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will  be  subject  to  an  easement  of  lateral  support  for  the  benefit 
of  the  roof  when  erected ;  and  similarly  the  grantee's  moiety  of 
the  wall  will  pass  to  him,  subject  to  the  easement  of  lateral  sup- 
port for  the  benefit  of  the  grantor's  roof  if  supported  by  his  half 
of  the  wall.  If  authority  is  wanted  for  the  above  propositions, 
I  think  it  will  be  found  in  Richards  v.  Boss  (1853)  9  Exch.  218, 
23  3*  J.  Exch.  N.  S.  3,  and  the  recent  case  of  Iyttelton  Times 
Co.,  Ld.  v.  Warners,  Ld.  [1907]  A.  C.  476,  76  L.  J.  P.  C.  N.  S. 
100,  97  L.  T.  N.  S.  496,  23  Times  L.  E.  751.  The  latter  case 
seems  to  show  that  if  a  grantor  is  doing,  on  land  retained  by  him, 
only  what  it  was  at  the  time  of  the  grant  in  the  contemplation  of 
the  parties  that  he  should  do,  and  is  guilty  of  no  negligence  or 
want  of  reasonable  care  or  precaution,  he  cannot  he  liable  for 
nuisance  entailed  upon  the  grantee.  And,  of  course,  where  the 
grantee  is  occasioning  a  nuisance  to  the  grantor  by  doing  on  the 
land  granted  what  it  was  at  the  time  of  the  grant  in  the  contem- 
plation of  the  parties  that  he  should  do,  and  there  is  no  negli- 
gence or  want  of  care  or  precaution,  the  case  is  an  a  fortwri  one. 
In  the  present  ease  it  appears  that  the  imaginary  plane  which 
divides  that  part  of  the  wall  which  was  sold  to  the  defendant, 
from  the  part  which  was  retained  by  the  plaintiff's  predecessor 
in  title  and  is  now  vested  in  the  plaintiff,  passes  approximately 
through  the  center  of  all  the  chimney  flues  constructed  in  the 
wall,  including  as  well  the  flues  connected  with  the  fireplaces  in 
the  plaintiffs  house  as  the  flues  connected  with  the  fireplaces  on 
[637]  the  defendant's  side  of  the  wall.  Under  these  circum- 
stances there  must,  I  think,  be  implied  in  favor  of  the  plaintiff 
and  defendant  respectively  a  reservation  and  grant  of  such  ease- 
ments as  would  be  necessary  to  enable  the  plaintiff  to  use  the  flues 
connected  with  his  own  fireplaces,  although  he  had  sold  part  of 
them  to  the  defendant,  and  to  enable  the  defendant  to  use  the 
flues  connected  with  fireplaces  on  his  side  of  the  wall,  although 
part  of  them  had  been  retained  by  the  plaintiff.  Apart  from 
negligence  or  want  of  reasonable  care  and  precaution,  neither 
party  is,  in  my  judgment,  subject  to  any  liability  to  the  other  in 
respect  of  nuisance  or  inconvenience  caused  by  an  exercise  of  the 
rights  or  easements  so  impliedly  granted  or  reserved. 

There  seems  to  be  no  authority  in  which  the  precise  nature  of 
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the  easements  impliedly  granted  or  reserved  upon  the  sale  of  a 
divided  moiety  of  such  a  wall  as  that  which  separates  Chauntrey 
House  from  Gwynf  a  is  considered,  but  the  general  principles  of 
the  common  law  relating  to  easements  are,  I  think,  sufficiently 
denned  to  afford  assistance  in  dealing  with  the  question  now  at 
issue.  In  the  first  place,  it  appears  to  me  that  on  principle  the 
owner  of  a  servient  tenement  cannot  so  deal  with  it  as  to  render 
the  easement  over  it  incapable  of  being  enjoyed,  or  more  difficult 
of  enjoyment  by  the  owner  of  the  dominant  tenement.  On  this 
principle  neither  party  can  in  the  present  case  pull  down  his 
half  of  the  wall  or  stop  up  his  half  of  any  flue  used  for  the 
purpose  of  his  neighbor's  house. 

In  the  next  place,  it  appears  to  me  that,  apart  "from  any  special 
local  custom  or  express  contract,  the  owner  of  a  servient  tene- 
ment is  not  bound  to  execute  any  repairs  necessary  to  insure 
the  enjoyment  or  convenient  enjoyment  of  the  easement  by  the 
owner  of  the  dominant  tenement.  The  grantor  of  a  right  of 
way  over  a  bridge  is  not  by  common  law  liable,  nor  does  he 
impliedly  contract,  to  keep  the  bridge  in  repair  for  the  con- 
venience of  the  grantee.  On  this  principle  neither  party  is,  in 
the  present  case,  subject  to  any  liability  if,  by  reason  of  natural 
decay  or  other  circumstances  beyond  his  control,  his  half  of  the 
wall  falls  down,  or  otherwise  passes  into  such  a  condition  that 
the  easement  thereover  becomes  impossible  or  difficult  of  exer- 
cise. 

[638]  Once  again,  the  grant  of  an  easement  is  prima  facie  also 
the  grant  of  such  ancillary  rights  as  are  reasonably  necessary  to 
its  exercise  or  enjoyment.  Thus  the  grantee  of  an  easement  for 
a  water  course  through  his  neighbor's  land  may,  when  reasonably 
necessary,  enter  his  neighbor's  land  for  the  purpose  of  repairing, 
and  may  repair,  such  water  course.  On  this  principle  each  party 
in  the  present  case  may  do  such  acts  on  the  property  of  the 
other  as  are  reasonably  necessary  to  the  continued  enjoyment  of 
the  easement;  for  example,  each  party  wonld  be  entitled  to 
repair  the  other's  half  of  the  wall  in  question,  so  far  as  was 
reasonably  necessary  for  the  enjoyment  of  any  easement  im- 
pliedly granted  or  reserved.  See  Pomfret  v.  Bicrofi  (1669)  1 
Wms,'  Saund.  1871  ed.  557. 
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Lastly,  my  attention  was  called  to  the  case  of  Taylor  v.  White- 
head (1781)  2  DongL  K.  B.  749,  in  which  Lord  Mansfield  said 
that,  by  the  common  law  of  England,  he  that  hath  the  use  of  a 
thing  ought  to  repair  it.  Though,  in  my  opinion,  Lord  Mansfield 
was  in  that  case  referring  only  to  the  fact  above  mentioned,  that 
by  the  common  law  the  owner  of  the  servient  tenement  is  not 
under  any  liability  for  not  repairing  the  subject  of  the  ease- 
ment, yet  there  is  undoubtedly  a  class  of  cases  in  which  the  nature 
of  the  easement  is  such  that  the  owner  of  the  dominant  tenement 
not  only  has  the  right  to  repair  the  subject  of  the  easement,  but 
may  be  liable  to  the  owner  of  the  servient  tenement  for  dam- 
ages due  to  any  want  of  repair.  Thus,  if  the  easement  be  to  take 
water  in  pipes  across  another  man's  land,  and  pipeB  are  laid  by 
the  owner  of  the  dominant  tenement  and  fall  into  disrepair,  so 
that  water  escapes  onto  the  servient  tenement,  the  owner  of  the 
dominant  tenement  will  be  liable  for  damage  done  by  such  water. 
Strictly  speaking,  I  do  not  think  that  even  in  this  case  the  dom- 
inant owner  can  be  said  to  be  under  any  duty  to  repair.  I  think 
the  true  position  is  that  he  cannot,  under  the  circumstances  men- 
tioned, plead  the  easement  as  justifying  what  would  otherwise 
be  a  trespass,  because  the  easement  is  not,  in  fact,  being  fairly 
or  properly  exercised.  I  cannot,  however,  discover  any  case  in 
which  this  principle  has  been  applied,  unless  the  easement  in- 
cludes the  laying  on  another  man's  land  of  some  artificial  work 
to  be  used  for  the  purposes  of  and  belonging  to  the  dominant 
[638]  owner.  It  would,  in  my  opinion,  be  quite  impossible  to 
apply  the  principle  where,  for  example,  the  easement  consisted  in 
turning  water  onto  another's  land  at  a  definite  point,  Buch 
water  being  carried  away  by  a  surface  drain  belonging  to  the 
servient  owner,  even  though,  as  a  matter  of  fact,  such  drain 
served  no  other  purpose. 

To  determine  whether  this  principle  has  any  application  to 
the  present  case,  I  have  to  consider  the  precise  nature  of  the  ease- 
ment granted  in  respect  of  the  plaintiffs  moiety  of  the  flues  con- 
nected with  the  defendant's  fireplaces.  I  can  readily  conceive 
an  easement  by  virtue  of  which  a  dominant  owner  might  have 
the  right  to  carry  his  smoke  away  by  a  pipe  overhanging  his 
neighbor's  land.    In  this  case,  if  the  pipe  at  any  point  developed 
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a  hole  so  that  smoke  escaped  to  the  injury  of  the  servient  owner, 
it  might  well  he  that  the  dominant  owner  might  be  liable  for 
nuisance.  He  would  not  be  really  exercising  bis  easement,  for 
the  pipe  would  no  longer  be  an  efficient,  pipe  for  the  purpose  of 
carrying  away  the  smoke.  In  my  opinion,  however,  the  defend- 
ant's easement  is,  in  the  present  case,  of  a  different  nature.  It 
is,  I  think,  the  right  to  allow  smoke  from  his  fireplace  to  pass 
into  the  flue  connected  therewith,  notwithstanding  that  at  any 
point  of  its  passage  up  the  flue  it  may  pass  from  the  defendant's 
moiety  into  the  plaintiff's  moiety  of  the  flue.  If  this  be  so,  the 
principle  I  am  considering  can  have  no  application,  for,  though 
there  be  cracks  in  the  plaintiff's  moiety  of  the  flue,  the  defendant 
is  none  the  less  exercising  his  rights  fairly  and  reasonably,  in  the 
manner  in  which  he  was  intended  to  exercise  them  when  the  ease- 
ment was  granted. 

It  was  suggested  that,  even  on  this  view  of  (he  nature  of  the 
easement  and  the  law  applicable  thereto,  the  defendant  was 
liable  because  the  cracks  in  the  plaintiff's  wall  were  due  to  a 
subsidence  or  settlement  of  the  defendant's  bouse.  It  is,  I 
think,  established  that  there  has  been  some  such  subsidence  or 
settlement,  and  that  the  cracks  in  question  have  been  caused 
thereby.  But  the  cause  of  the  subsidence  or  settlement  is  un- 
determined, and  there  is  no  evidence  at  all  that  the  defendant, 
either  in  building  bis  house  or  in  anything  which  he  has  since 
done,  has  been  guilty  of  any  negligence  or  want  of  reasonable 
[640]  precaution,  or  has  acted  otherwise  than  he  was  justified 
in  acting  under  the  circumstances  of  the  case. 

I  am  of  opinion,  therefore,  that  this  action  fails,  and  I  see 
no  reason  to  think  that  the  conclusion  to  which  I  have  come 
involves  any  hardship  on  the  plaintiff.  The  wall  in  question 
has  eight  flues,  four  connected  with  fireplaces  in  the  plaintiff's 
house  and  four  connected  with  fireplaces  in  the  defendant's  house. 
It  is  a  mere  accident  that  the  flue  which  is  defective  is  connected 
with  a  fireplace  in  the  defendant's  house,  and  at  any  moment  a 
similar  defect  may  develop  in  one  of  the  plaintiff's  flues.  If 
either  party,  as  a  condition  of  using  his  own  flue,  were  liable 
to  keep  bis  neighbor's  wall  in  repair,  each  party  would  have  the 
right,  from  time  to  time,  to  enter  into  his  neighbor's  house  and 
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tost  the  condition  of  the  wall;  for  want  of  notice  of  an;  disrepair 
would  be  no  excuse  at  law  for  injury  arising  from  disrepair.  My 
decision  is,  therefore,  a  convenient  one  under  the  circumstances. 
It  throws  no  greater  burden  on  the  plaintiff  than  it  does  on  the 
defendant,  and,  by  making  each  party  responsible  for  his  own 
moiety  of  the  wall,  saves  him  from  the  necessary  annoyance  of 
periodic  inspections  by  his  neighbor. 

With  regard  to  the  costs,  I  think  they  must  follow  the  event. 

Solicitors  for  plaintiff:  Jaques  &  Company,  for  J.  Olynne 
Jones,  Bangor. 

Solicitors  for  defendant:  UUUhorne,  Gurrey,  &  Company,  for 
J.  Rice  Roberts  &  Laurie,  Llangefni  Anglesea. 

Note. — While  no  other  case,  aside  from  Jonks  v.  Phitchaed,  has 
been  found,  involving  the  liability  of  one  owner  of  a  party  wall  for 
damages  occasioned  by  his  use  of  a  defective  flue  therein,  it  seems 
clear,  on  principle,  that,  in  accordance  with  Jonbs  v.  Pbjtchabd, 
in  the  absence  of  negligence  causing  the  defect  or  the  consequent 
damage,  there  is  no  liability  on  account  of  a  reasonable  and  prudent 
use  of  the  flue  for  the  purposes  for  which  it  was  constructed ;  though 
it  seems  that  either  owner  would  be  liable  for  damage  resulting  from 
negligence  on  his  part,  or  from  an  improper  use  of  the  flue  for  a 
purpose  other  than  that  for  which  it  was  constructed  and  intended 
to  be  used. 
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GRIFFITHS  v.  FLEMING  and  Others. 

[1900]  1  K.  B.  60S. 

Also  Reported  in  78  L.  J.  E.  B.  N.  8.  507,  100  L.  T.  N.  8.  70S,  25  Times  L. 

K.  377,  B3  Sol.  Jo.  340. 

Insurance  (life)  —Husband  and  wife  —  Insurance  by  Husband  on 
wife'*  life— Insurable  Interest  —  Life  assurance  act  177*  (14 
Geo.  III.  chap.  18),  §§  1,  3— Married  women's  property  act 
1883  f«  <*  40  riot.  chap.  7&) ,  §  11. 

A  husband  has  as  such  an  insurable  1  interest  In  bis  wife's  life;  and 
therefore  It  ia  not  necessary,  in  order  to  establish  the  Validity  of  a 
policy  of  insurance  effected  by  a  husband  upon  the  life  of  hia  wife,  to 

1  So  in  original ;  apparently  error  for  "a  presumable."    Ed. 
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give  affirmative  evidence  u  to  the  existence  and  extent  of  a  pecuniary 
interest  ol  the  husband  in  the  life  of  hia  wife.  The  interest  is  pre- 
sumed to  the  extent  of  the  amount  insured  by  the  policy. 

A  husband  and  his  wife  effected  with  an  insurance  association  a 
policy  whereby,  in  consideration  of  a  premium  of  which  each  paid  part, 
a  sum  of  money  was  made  payable  upon  the  death  of  whichever  of  them 
should  die  first  to  the  survivor.  The  wife  having  died,  the  husband 
brought  an  action  upon  the  policy  to  recover  the  policy  money: — 

Held,  upon  the  footing  that  the  policy  was  an  insurance  by  the  hus- 
band upon  the  life  of  the  wife,  that,  notwithstanding  the  provisions  of 
the  life  assurance  act  1774,  it  waa  not  necessary,  in  order  to  maintain 
the  action,  that  the  plaintiff  should  prove  that  he  had  any  pecuniary 
interest  in  the  life  of  his  wife. 

By  Farwell,  L.J.,  and  Kennedy,  L.J.,  the  policy  might  also  be  re- 
garded as  a  valid  insurance  under  tho  married  women's  property  act 
1882,  §  11,  by  the  wife  of  her  own  life  expressed  to  be  for  the  benefit  of 
the  husband,  contingently  on  his  surviving  her. 

{March  2,  1909.) 

Appeal  from  the  judgment  of  Pickford,  J.,  in  an  action  tried 
before  him  without  a  jury. 

The  action  was  brought  by  the  plaintiff,  George  Edward 
Griffiths,  against  the  defendants,  as  trustees  of  the  United 
Kingdom  Temperance  &  General  Provident  Institution,  upon 
a  policy  of  life  insurance  granted  by  the  institution  on  October 
8,  1907,  to  recover  the  sum  of  5001.  as  having  become  payable 
under  the  policy  upon  the  death  of  the  plaintiffs  wife.  The 
policy,  bo  far  as  material,  was  as  follows:  "This  policy  wit- 
nessed that  the  grantees  named  in  the  first  schedule  hereto  have 
become  members  of  the  United  Kingdom  Temperance  &  Gen- 
eral Provident  Institution  (hereinafter  called  the  Institution), 
and  that,  in  consideration  of  the  payment  already  made  of  the 
first  premium  for  the  assurance  effected  by  this  policy,  and  of 
the  subsequent  premiums,  if  [806]  any,  payable  as  provided  by 
the  said  schedule,  the  funds  of  the  Institution  shall  be  liable 
to  pay  at  its  principal  place  of  business  in  London  the  sum 
assured  mentioned  in  the  said  schedule  to  the  person  or  persons 
to  whom  the  same  is  therein  expressed  to  be  payable,  upon  satis- 
factory proof  having  been  received  and  allowed  by  the  directors 
of  the  Institution  of  (1)  the  happening  of  the  event  mentioned 
in  that  behalf  in  the  said  schedule,  (2)  the  title  of  the  claimant 
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or  claimants,  and  (3)  the  age  of  the  life  assured  if  such  age  has 
not  been  admitted."  The  first  schedule  to  the  policy  which  was 
to  be  deemed  to  be  part  of  the  policy  and  of  the  contract  between 
the  institution  and  the  grantees,  stated,  inter  alia,  the  following 
particulars  under  the  following  headings :  "Name,  address,  and 
occupation,  if  any,  of  the  grantees:  George  Edward  Griffiths, 
mining  prospector,  and  Emma  Griffiths,  his  wife,  both  of  Oak- 
lands,  Turnbull  Road,  Longsight,  Manchester:  Name,  address, 
and  occupation,  if  any,  of  the  lives  assured:  The  same:  Bate 
of  proposal  and  declaration,  and  by  whom  made:  3d  of 
October,  1907,  and  made  by  the  assured:  Sum  assured: 
Amount:  To  whom  payable:  5001. :  to  the  survivor  of  the  gran- 
tees: Event  on  which  the  sum  assured  by  this  policy  is  to  be- 
come payable:  On  the  death  of  such  of  the  lives  assured  as 
shall  first  die:  Age  next  birthday  of  lives  assured  as  stated  in 
the  proposal:  Thirty-six  and  thirty-one  respectively:  Premium: 
Amount:  How  payable  and  when  due:  Period  during  which 
payable:  211.:  annually  1st  October:  until  the  death  of  the  first 
of  the  lives  assured." 

It  appeared  that  the  plaintiff  and  his  wife  had,  before  the 
granting  of  the  policy,  each  of  them  filled  up  and  signed  a  sep- 
arate proposal  for  assurance  of  the  proposer's  life,  in  the  form 
issued  by  the  Institution,  respectively  giving  therein,  in  answer 
to  questions,  certain  particulars  with  regard  to  the  proposer's 
age,  residence,  occupation,  and  other  personal  matters,  and  stat- 
ing that  the  sum  to  be  assured  was,  in  the  case  of  the  wife,  "5001. 
jointly  with  my  husband,"  and,  in  the  case  of  the  husband, 
"500?.  jointly  with  my  wife,"  to  be  "payable  at  death.  Table 
0."  Each  proposal  concluded  with  the  following  declaration: 
"I  hereby  declare  that  the  above  statements  are  true,  and  I  agree 
that  these  statements,  together  with  those  made,  or  to  be  made 
to  the  [807]  Institution's  medical  examiner,  and  signed  by  me, 
shall  be  the  basis  of  the  contract  between  me  and  the  Institution: 
and  that  I  will  be  bound  by  the  rules  of  the  Institution,  and  rest 
every  claim  by  virtue  of  this  assurance  on  the  observance  there- 
of." The  prospectus  published  by  the  Institution  contained 
various  tables  giving  the  respective  rates  of  premium  payable 
in  respect  of  different  modes  of  life  insurance.  One  of  these 
was  as  follows:    "Joint  Lives  Assurances.    Table  IX.    Policies 
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may  be  effected  on  joint  lives,  the  sum  being  payable  and  the 
premium  ceasing  on  the  first  death.  This  form  of  policy  is 
bpeciaUy  suitable  for  partners  in  business  to  replace  capital 
withdrawn  on  the  decease  of  either  of  them,  or  to  provide  for 
those  who  may  have  been  dependent  on  him.  Annual  premiums 
to  assure  1001.  with  profits  on  the  first  death."  Then  followed 
the  table  setting  forth  the  different  rates  of  premium  payable 
according  to  the  ages  of  the  respective  lives  at  their  next  birth- 
days. 

The  wife  of  the  plaintiff  committed  suicide  shortly  after  the 
granting  of  the  policy. 

In  their  defense  the  defendants  pleaded  (inter  alia)  that  the 
plaintiff  had  no  insurable  interest  in  the  life  of  his  late  wife  as 
required  by  the  life  assurance  act  1774. 

The  plaintiff  in  reply  pleaded  (inter  alia)  that  by  virtue  of 
the  said  policy,  which  was  issued  jointly  to  George  Edward 
Griffiths  and  Emma  Griffiths,  the  lives  of  the  said  George  Ed- 
ward Griffiths  and  Emma  Griffiths  were  jointly  assured,  and 
the  sum  payable  under  the  said  policy  was  to  be  paid  to  the  sur- 
vivor of  the  grantees  on  the  death  of  such  of  the  lives  assured 
as  should  first  die,  and  by  virtue  of  Bach  assurance  Emma 
Griffiths  had  an  insurable  interest  in  the  life  of  the  said  George 
Edward  Griffiths,  and  George  Edward  Griffiths  bad  an  insurable 
interest  in  the  life  of  his  said  wife ;  and,  alternatively,  that  the 
plaintiff  would  contend  that  by  the  said  policy  the  plaintiff  in- 
sured hia  life  in  favor  of  his  wife,  the  said  Emma  Griffiths,  and 
the  said  Emma  Griffiths  insured  her  life  in  favor  of  the  plaintiff, 
her  husband,  and  that  on  the  death  of  the  said  Emma  Griffiths 
the  sum  insured  became  payable  to  the  said  plaintiff. 

There  was  evidence  to  the  effect  that  the  wife  had  contributed 
102.  to  tile  premium  of  212.  which  was  paid  before  the  policy  was 
[808]  issued,  the  husband  finding  the  remainder.  It  appeared 
that  the  wife  had  rendered  services  to  the  plaintiff  by  doing 
housework  and  looking  after  their  children,  and  that,  in  con- 
sequence of  her  death,  he  had  been  obliged  to  hire  someone  else 
to  perform  these  services  in  her  place. 

The  case  at  the  trial  appeared  to  have  been  conducted  on  the 
understanding  that,  if  the  plaintiff  had  any  insurable  interest 
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which  would  support  the  policy,  he  was  entitled  to  recover  the 
whole  of  the  policy  money. 

Pickford,  J.,  held  that,  inasmuch  as  the  wife  had  performed 
household  services  for  her  husband,  and  through  her  death  he 
had  in  fact  sustained  loss  by  reason  of  having  to  hire  someone  to 
perform  those  services  in  her  place,  he  had  an  insurable  interest 
which  would  support  the  policy.  The  learned  Judge  therefore 
gave  judgment  for  the  plaintiff  for  the  amount  claimed. 

Simon,  K.C.,  and  J.  B.  Porter,  for  the  defendants.  The 
plaintiff  cannot  recover  on  this  policy,  not  having  had  any  in- 
surable interest  in  his  wife's  life.  This  policy  cannot  be  treated 
as  may  be  suggested  by  the  plaintiff,  namely,  as  two  separate 
insurances,  one  by  the  husband  on  his  own  life  and  another  by 
the  wife  on  her  own  life,  for  the  payment  of  a  sum  of  money 
on  the  death  of  the  one  who  does  not  survive  to  the  survivor ; 
for  to  treat  a  policy  like  this  as  valid  upon  such  a  construction 
of  it  would  to  a  great  extent  nullify  the  provisions  of  the  life 
assurance  act  1774  (14  Geo.  III.  chap.  48),  inasmuch  as  in 
this  way  any  two  persons  who  wished  to  gamble  upon  one  an- 
other's lives  could  do  so.  It  is  one  insurance,  and  not  two 
separate  insurances  on  different  lives,  although  there  may  have 
been  separate  proposals.  In  the  case  of  separate  insurances  the 
premiums  on  each  would  continue  payable  until  the  particular 
life  dropped.  Here,  on  the  dropping  of  the  first  life,  the  whole 
insurance  determines  and  the  policy  money  becomes  payable. 
The  validity  of  the  insurance  must  depend  on  the  substance  of 
the  thing,  and  not  upon  the  forms  which  may  have  been  gone 
through  by  the  parties.  It  could  not  be  that  two  persons  who 
had  no  interest  in  each  other's  lives  could  validly  effect  a  policy 
like  this  on  the  ground  that  it  was  an  insurance  by  each  of  his 
own  life. 

[809]  This  cannot  be  regarded  as  a  valid  insurance  within 
the  married  women's  property  act  1882  (45  &  46  Vict.  chap. 
75),  §  11.  It  is  not  an  insurance  effected  by  the  wife  for  her 
separate  use  within  the  first  part  of  that  section,  nor  is  it  with- 
in the  second  part  of  the  section ;  for  it  is  not  expressed  to  be 
either  for  the  benefit  of  the  wife  or  for  the  benefit  of  the  hus- 
band, but  for  the  benefit  of  the  survivor  of  them.     An  insur- 
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flnce  under  that  port  of  the  section  has  the  special  effect  a£ 
creating  a  trust  in  favor  of  the  object  or  objects  therein  named, 
and  the  section  provides  that,  as  long  as  any  object  of  the  trust 
remains  unperformed,  the  policy  moneys  shall  not  form  part  of 
the  estate  of  the  insured,  or  be  subject  to  his  or  her  debts.  It  is 
submitted  that  to  come  within  that  section  the  insurance  must 
comply  strictly  with  its  terms,  and  must  be  expressly  for  the 
benefit  of  one  or  more  of  the  objects  therein  named. 

Fickford,  J.,  held  that  the  husband  had  an  insurable  interest 
in  the  wife's  life  by  reason  of  the  household  services  which  the 
wife  rendered,  such  as,  looking  after  the  children;  but  such 
matters  are  too  vague  and  undefinable  to  constitute  an  insurable 
interest  within  the  meaning  of  14  Geo.  HE,  chap.  48.  By  §  3 
of  that  statute  it  is  provided  that  "in  all  cases  where  the  insured 
hath  interest  in  such  life  or  lives,  event  or  events,  no  greater 
sum  shall  be  recovered  or  received  from  the  insurer  or  insurers 
than  the  amount  or  value  of  the  interest  of  the  insured  in  such 
life  or  UveB,  or  other  event  or  events."  That  section  points  to 
some  interest  of  a  definite  pecuniary  character  which  can  fairly 
be  estimated  in  money.  It  is  impossible  for  this  purpose  to  es- 
timate the  pecuniary  value  of  a  matter  of  such  an  undefinable 
character  as  household  services  of  a  wife,  which  are  not  matters 
of  legal  but  only  of  moral  obligation.  The  value  of  the  interest 
must  be  estimated  as  at  the  date  of  the  insurance.  How  would 
it  be  possible  to  estimate  prospectively  the  value  of  the  wife's 
services  at  that  date  ?  The  assured  in  this  case  were  in  humble 
life;  but  take  the  case  of  persons  in  a  higher  sphere.  Suppose 
the  wife  was  an  accomplished  musician,  and  able  to  instruct  her 
daughters  in  music,  could  it  be  said  that,  because  in  the  event 
of  her  death  the  husband  might  have  to  engage  a  governess  for 
the  purpose,  he  had  an  insurable  interest  on  her  life  within  the 
statute?  A  [810]  mere  expectation  of  benefit  without  any 
pecuniary  interest  is  not  an  insurable  interest  under  14  Geo. 
III.,  chap.  48:  Halford  v.  Kymer  (1830)  10  Barn.  &  C.  724, 
8  L,  J.  K.  R  311 ;  Eebdon  v.  West  (1863)  3  Best  &  S.  579,  32 
L.  J.  Q.  B.  K.  S.  85,  9  Jur.  N.  S.  747,  7  L.  T.  N.  S.  854,  11 
Week.  Kep.  422.  There  is  a  dictvm  of  Lord  Kenyon  to  the  ef- 
fect that  a  wife  must  be  presumed  to  have  an  interest  in  the  life 


a  By  Google 


GRIFFITHS  t.  FLEMING.  897 

of  her  husband.  See  Reed  v.  Royal  Exchange  Assurance  Co. 
(1795)  Peake,  N.  P.  Add.  Cas.  70,  but  there  is  really  no  author- 
ity to  the  effect  that  a  husband  has  an  insurable  interest  in  his 
wife's  life.  The  husband  is  under  a  legal  obligation  to  support 
bis  wife  in  the  sense  that,  if  he  does  not  provide  for  her,  she 
can  pledge  his  credit.  The  wife  is  under  no  such  obligation 
towards  her  husband.  Barnes  v.  London,  Edinburgh,  and  Glas- 
gow Life  Insurance  Co.  [1892]  1  Q.  B.  864,  is  not  binding  on 
this  court  and  was  wrongfully  decided. 

Langdon,  K.C.  and  F.  Cuthbert  Smith,  for  the  plaintiff. 
This  insurance  is  valid  even  upon  the  assumption  that  the  hus- 
band had  no  insurable  interest  in  his  wife's  life.  Having  regard 
to  the  proposal  forms,  which  are  made  the  basis  of  the  policy, 
there  is  here  in  reality  an  insurance  by  each  of  the  parties  of  his 
or  her  own  life  respectively,  which  by  the  terms  of  the  insurance 
is  in  effect  expressed  to  be  for  the  benefit  of  the  other  party. 
Both  the  husband  and  wife  passed  a  medical  examination,  and 
they  each  of  them  signed  a  proposal  form  for  an  insurance  on 
his  or  her  life  respectively,  by  which  a  sum  of  money  was  to 
become  payable  in  the  event  of  his  or  her  death,  as  the  case 
might  be,  to  the  survivor,  and  each  contributed  a  proportional 
part  of  the  money  payable  as  premium.  The  contract  is  in 
effect  that,  if  the  wife  shall  survive  her  husband,  the  company 
will  pay  a  certain  sum  to  her,  but,  if  the  husband  shall  survive 
the  wife,  the  company  will  pay  a  certain  sum  of  money  to  him. 
It  is  a  question  for  the  court  whether  in  such  a  case  there  is  really 
a  bona  fide  intention  on  the  part  of  each  party  to  insure  his  or 
her  own  life,  as  the  case  may  be,  and  to  transfer  the  benefit  of 
the  insurance  to  the  survivor,  or  whether  the  transaction  is  a 
mere  cloak  for  gambling  by  some  person  on  the  life  of  another 
in  which  he  has  no  interest 

This  is  a  valid  insurance  within  §  11  of  the  married  women's 
property  act  1882.  The  objects  of  the  trust  to  be  created  under 
[811]  that  section  are  sufficiently  expressed  where,  as  in  the  pres- 
ent case,  the  terms  of  the  transaction  sufficiently  indicate  them. 
The  difference  between  the  terms  of  §  10  of  the  married  women's 
property  act  1870,  and  §  11  of  the  married  women's  property 
act  1882,  is  material  in  this  respect.    By  the  former  section  the 
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policy  had  to  be  "expressed  upon  the  face  of  it"  to  be  for  the 
benefit  of  the  persons  in  whose  favor  the  trust  was  to  be  created, 
but  the  words  "upon  the  face  of  it"  are  omitted  in  §  11  of  the 
later  act  Here,  there  is  an  insurance  of  his  or  her  life  by  each 
of  the  parties,  expressed  to  be  for  the  benefit  of  the  other,  be- 
cause it  is  expressed  to  be  for  the  benefit  of  the  survivor. 

[Farwell,  L.J. :  The  section  says  that,  in  default  of  any 
appointment  of  a  trustee,  the  policy  is  to  "vest  in  the  insured 
and  his  or  her  legal  personal  representatives  in  trust  for  the  pur- 
poses aforesaid.  That  being  so,  can  the  husband  recover  without 
taking  out  administration  to  the  wife  f  Does  not  that  create  a 
difficulty  in  this  case!] 

If  that  be  so,  the  court  could  allow  an  amendment  to  meet  the 
difficulty  in  point  of  form. 

Thirdly,  Pickford,  J.,  was  right  in  holding  that  the  husband 
had  in  this  case  a  sufficient  insurable  interest  in  his  wife's  life. 
It  has  been  said  that  the  interest  contemplated  by  14  Geo.  III., 
chap.  48,  is  a  pecuniary  interest.  A  "pecuniary  interest"  for 
this  purpose  includes  any  interest  of  which  the  value  can  be 
fairly  estimated  in  money.  The  value  of  the  wife's  services  to 
the  husband  is  capable  of  such  estimation.  Sec  3  of  14  Geo. 
III.,  chap.  48,  speaks  of  the  "amount  or  value  of  the  interest  of 
the  insured  in  such  life."  The  word  "value"  as  contrasted  with 
"amount"  clearly  indicates  that  the  interest  contemplated  need 
not  be  one  of  a  definite  or  liquidated  amount,  but  may  include 
any  interest  the  value  of  which  is  capable  of  being  estimated  in 
money. 

[ Vaughan  Williams,  L.J. :  Can  an  obligation  which  is 
merely  moral  be  measured  in  money  ?] 

In  the  present  case  the  husband  had  more  than  a  mere  expecta- 
tion of  benefit;  he  was  actually  enjoying  the  advantage  of  his 
wife's  services  in  possession ;  and  that  advantage  was  capable  of 
being  measured  in  money.  Marriage  creates  a  status,  and  the 
husband  was  in  actual  possession  of  advantages  thereunder  by 
[812]  reason  of  Mb  wife's  assistance  in  household  matters.  An 
insurance  on  her  life  is  not  like  the  gambling  contracts  aimed  at 
by  the  statute.  The  husband  has  an  interest  in  the  wife's  life 
from  which  he  enjoys  de  facto  advantages,  and  the  termination 
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of  which  involves  him  in  pecuniary  expense.  Since  the  married 
women's  property  act  1882,  the  position  of  affairs  has  been 
altered  in  respect  to  this  question.  The  wife  was,  under  the 
common  law,  regarded  as  one  person  with  the  husband,  and 
had  no  power  to  contract  or  hold  property.  She  is  now  capable 
of  earning  money  by  her  own  work,  and  of  holding  and  disposing 
of  property.  If  Bhe  acquires  property,  she  is  under  the  obli- 
gation of  maintaining  her  husband.  See  married  women's  prop- 
erty act  1882,  §  20.  The  possibility  of  her  earning  money  dur- 
ing coverture  may  be  considered  as  giving  the  husband  an  inter- 
est in  her  life. 

[  Vaughan  Williams,  L.J. :  The  obligation  of  the  wife 
under  §  20  is  an  obligation  to  the  parish,  not  the  husband.] 

[They  also  cited  M'Farlane  v.  Royal  London  Friendly 
Society  (1886)  2  Times  I.  E.  755;  Wilson  v.  Jones  (1867)  L. 
E.  2  Exch.  139,  86  L.  J.  Exch.  N.  S.  78,  15  L.  T.  N.  S.  669,  15 
Week.  Eep.  435,  13  Eng.  Eul.  Cas.  299 ;  Lucena  v.  Graufurd 
(1802)  3  Bos.  &  P.  75;  (1806)  2  Bos.  &  P.  N.  R.  269,  6  Ee- 
viBed  Rep.  628, 13  Eng.  Eul.  Cas.  151;  (1808)  1  Taunt.  825.] 

Simon,  K.C.,  in  reply  cited  AnctH  v.  Manufacturer*'  Life 
Insurance  Co.  [1899]  A.  C.  604,  68  L.  J.  P.  C.  N.  S.  123,  81 
L.  T.  N.  S.  279;  In  re  Lambert's  Estate  (1888)  39  Ch.  D.  626, 
57  L.  J.  Ch.  N.  S.  927,  59  L.  T.  N.  S.  429 ;  Holt  v.  EveraU 
(1876)  2  Ch.  D.  266,  45  L.  J.  Ch.  N.  S.  433,  34  L.  T.  N.  S. 
599,  24  Week.  Eep.  471. 

Cur.  adv.  mill. 

Vaughan  Williams,  L.J.,  read  the  following  judgment: 
This  is  an  appeal  from  the  judgment  of  Pickford,  J.  I  have 
come  to  the  conclusion  that  the  appeal  must  be  dismissed, 
though  I  do  not  propose  to  base  my  judgment  upon  the  same 
grounds  as  those  upon  which  the  learned  Judge  acted.  The 
claim  is  against  the  defendants,  as  trustees  of  the  United  King- 
dom Temperance  &  General  Provident  Institution,  by  the  plain- 
tiff as  the  surviving  grantee  of  a  policy  of  insurance  dated 
October  8,  1907,  effected  by  the  plaintiff  and  his  late  wife, 
Emma    Griffiths,    with    the    said    Institution    on    the    joint 
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lives  of  the  plaintiff  and  the  said  Emma  Griffiths  the  said  Emma 
Griffiths  being  now  deceased,  [813]  for  5001.  and  profits,  in  con- 
sideration of  a  premium  paid  by  the  plaintiff  and  the  said 
Emma  Griffiths,  I  may  mention  here  that  to  the  extent 
of  112.  the  premium  was  paid  by  the  husband,  and 
to  the  extent  of  101.  it  was  paid  by  the  wife,  and  those  pay* 
ments  aeem  to  have  corresponded  with  the  respective  ages  of  the 
husband  and  wife.  The  defense  is:  (1)  That,  at  the  time  of 
the  making  of  the  policy  mentioned  in  the  statement  of  claim, 
the  plaintiff  had  no  insurable  interest  in  the  life  of  his  late  wife, 
Emma  Griffiths,  as  required  by  the  life  assurance  act  1774; 
(2)  the  plaintiff's  said  wife  committed  suicide,  being  of  sound 
mind  (this  defense  was  abandoned) ;  (3)  the  directors  of  the 
above-mentioned  Institution  had  not  received  satisfactory  proof 
of  the  title  (if  any)  of  the  plaintiff  pursuant  to  condition  2 
contained  in  the  said  policy;  (4)  the  whole  of  the  first  and  only 
premium  in  respect  of  the  said  policy  was  paid  by  the  plaintiff. 
This,  aa  I  have  said,  was  not  the  case.  The  reply  of  the  plaintiff 
is  as  follows.  [His  Lordship  read  the  reply,  and  continued : — ] 
In  short,  the  reply  alleges  that  the  lives  of  George  Edward 
Griffiths  and  Emma  Griffiths  were  jointly  assured,  and  that  the 
sum  payable  under  the  policy  was  to  be  paid  to  the  survivor  of 
the  grantees  on  the  death  of  such  of  the  lives  as  should  die  first, 
and  that  by  virtue  of  such  assurance  Emma  Griffiths  had  an  in- 
surable interest  in  the  life  of  George  Edward  Griffiths  and 
George  Edward  Griffiths  in  the  life  of  his  wife,  Emma  Griffiths. 
And  then,  alternatively,  the  reply  sets  up  that  the  plaintiff  in- 
sured his  life  in  favor  of  his  wife,  and  the  wife  her  life  in  favor 
of  her  husband. 

So  far  as  this  case  is  concerned  it  does  not  matter  much  which 
contention  of  the  plaintiff  is  right, — that  is  to  say,  whether  the 
effect  is  that  the  husband  had  an  insurable  interest  in  the  life  of 
his  wife,  or  whether,  the  wife  having  an  insurable  interest  in  her 
own  life,  the  right  to  the  moneys  payable  under  the  policy,  has 
become  vested  or  may  become  vested  in  him  on  his  taking  out 
letters  of  administration.  One  way  or  the  other,  the  court  will 
construe  the  policy  so  as  to  make  it  effective. 

As  to  the  question  of  the  husband's  interest  in  the  life  of  hia 
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wife,  the  case  is  not  covered  by  authority.  In  Bedford  v.  Kymer 
(1830)  10  Barn.  &  C.  724,  8  L  J.  K.  B.  311  [814]  Lord 
Tenterden  laid  down,  in  the  case  of  a  policy  effected  by  a  father 
in  hia  own  name  on  the  life  of  his  son,  that  the  word  "interest" 
in  14  Geo.  III.,  chap.  48,  §§  1  and  3,  means  a  pecuniary  inter- 
est, and  that  therefore  the  policy  was  void  in  a  case  where 
the  father  had  no  pecuniary  interest  And  §  3  says  that  "in 
all  cases  whore  the  insured  hath  interest  in  such  life  or  lives, 
event  or  events,  no  greater  sum  shall  be  recovered  or  received 
from  the  insurer  or  insurers  than  the  amount  or  value  of  the 
interest  of  the  insured  in  such  life  or  lives,  or  other  event  or 
events."  It  would  seem  from  the  words  of  the  statute,  and  the 
decision  to  which  I  have  referred,  as  if  in  every  case  the  proof 
of  the  pecuniary  interest  and  the  extent  of  it  were  essential 
to  the  validity  of  the  policy.  But  there  are  two  classes  of 
cases  in  which  the  law  presumes  the  pecuniary  interest  and 
does  not  go  into  the  extent  of  the  sum  assured.  The  one  case 
is  that  of  the  interest  of  a  man  in  his  own  life.  The  authority 
for  this  is  Waamwrighi  v.  Bland  (1836)  1  Moody  &  K.  481,  1 
Gale,  406,  5  L.  J.  Exch.  N.  S.  147,  in  which  Lord  Abinger  at 
nisi  prius  laid  down  that  in  his  own  life  a  person's  insur- 
able interest  is  considered  to  be  sufficient  to  entitle  him  to 
recover  whatever  sum  he  may  have  insured  it  for,  and  that  this 
is  so  if  the  insurance  is  for  a  portion  of  his  life  only.  That  case 
went  to  the  Court  of  Exchequer  upon  a  motion  for  a  new  trial 
(1836)  1  Mees.  &  W.  32,  but  the  motion  waB  disposed  of  on  the 
ground  that  the  policy  was  voided  by  false  representations,  and 
this  question  of  the  insurable  interest  of  everyone  in  his  own 
life  was  not  raised.  The  second  exception  is  that  a  wife  making 
an  insurance  on  her  husband's  life  need  not  prove  that  she  was 
interested  therein.  Lord  Kenyon,  in  Reed  v.  Royal  Exchange 
Assurance  Co.  (1795)  Peake,  N.  P.  Add.  Cas.  70,  said:  "It 
was  not  necessary,  as  it  must  be  presumed  that  every  wife  had 
an  interest  in  the  life  of  her  husband."  But  it  is  said  that 
a  husband  is  presumed  to  have  such  an  interest  in  the  life  of  bis 
wife.  I  can  find  no  decision  that  there  is  or  is  not  a  presump- 
tion of  an  interest  of  a  husband  in  the  life  of  his  wife  such  as 
there  is  of  the  interest  of  a  wife  in  the  life  of  her  husband  so  as 
B.  R.  Cm.  Vol.  n.— 28. 
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to  enable  her  to  insure  his  life  without  any  proof  of  actual 
interest  or  the  extent  thereof.  Halford  v.  Kymer,  supra,  is  cited 
[815]  in  the  text-books  (see  Porter's  Laws  of  Insurance,  5th  ed. 
p.  42)  as  an  authority  that  a  husband  is  not  presumed  to  have 
an  insurable  interest  in  his  wife's  life.  But  it  does  not  expressly 
decide  this.  Moreover,  in  Suckman  v.  Fernie  (1838)  3  Mees. 
&  W.  506,  1  Horn  &  H.  149,  7  L.  J.  Exch.  N.  S.  163,  2  Jur. 
444,  the  Court  Exchequer,  in  an  action  brought  by  a  husband 
on  a  policy  effected  by  him  on  the  life  of  his  wife,  on  a  motion 
for  a  new  trial,  raised  no  question  as  to  the  husband  having  an 
interest  in  his  wife's  life,  though  there  does  not  seem  to  have 
been  any  evidence  of  pecuniary  interest  It  has  been  suggested 
by  Mr.  Montague  Lush  in  his  book  on  Husband  and  Wife,  2d 
ed.  p.  213,  that,  now  that  the  husband  and  wife  are  placed  on 
equal  terms  as  to  their  rights  in  and  powers  of  disposition  over 
property,  it  would  be  reasonable  to  consider  that  each  party  has 
a  presumable  interest  in  the  life  of  the  other  without  the  neces- 
sity of  affirmatively  proving  it.  But  it  is  curious  that  the  point 
has  never  been  raised,  although  the  power  of  the  wife  to  con- 
tract and  to  acquire  and  hold  and  dispose  of  property  was 
fcffected  by  the  act  of  1882.  I  suppose  that  the  learned  author 
means  that,  now  that  a  husband  may  reasonably  look  for 
pecuniary  aid  from  his  wife,  just  as  formerly  she  looked  for 
pecuniary  aid  from  him,  the  husband  plainly  has  a  reasonable 
expectation,  in  case  of  need,  of  assistance  from  a  wife  in  case  she 
acquires  and  holds  property,  and  that  in  such  a  case  the  same 
reason  for  not  requiring  affirmative  proof  of  the  existence  and 
extent  of  the  pecuniary  interest  arises  where  the  husband  is  the 
insurer  of  his  wife's  life  as  arises  in  the  case  where  the  wife 
insures  the  husband's  life. 

It  is  to  be  observed  that  there  is  a  practical  reason  for  con- 
struing these  joint  insurances  by  husband  and  wife  as  insur- 
ances by  each  of  the  other's  life,  and  not  as  an  insurance  by  each 
of  his  or  her  own  life,  namely,  that  these  joint  insurances  in 
practice  are  generally  effected  by  partners,  so  as  to  afford  pro- 
tection against  the  loss  to  the  surviving  members  of  the  firm 
likely  to  arise  from  the  withdrawal  of  the  capital  of  the  deceased 
partner;  and  in  such  case  the  nature  of  the  loss  provided  against 
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seems  to  negative  the  construction  which  would  treat  the  policy 
as  being  on  the  life  of  each  insuring  partner. 

[816]  Nevertheless  it  is  desirable  to  consider  the  question  of 
how  things  would  stand  if  it  were  held  that  the  husband  had  no 
presumable  interest  in  his  wife's  life,  and  the  policy  were  treated 
as  one,  by  the  deceased  wife,  on  her  own  life.  The  question 
depends  on  the  construction  and  meaning  of  §  11  of  the  married 
women's  property  act  1882,  which  is  as  follows:  "A  married 
woman  may,  by  virtue  of  the  power  of  making  contracts  herein- 
before contained,  effect  a  policy  upon  her  own  life  or  the  life  of 
her  husband  for  her  separate  use ;  and  the  same  and  all  benefit 
thereof  shall  inure  accordingly.  A  policy  of  assurance  effected 
by  any  man  on  his  own  life,  and  expressed  to  be  for  the  benefit 
of  his  wife,  or  of  his  children,  or  of  his  wife  and  children,  or  any 
of  them ;  or  by  any  woman  on  her  own  life,  and  expressed  to  be 
for  the  benefit  of  her  husband,  or  of  her  children,  or  of  her 
husband  and  children,  or  any  of  them, — shall  create  a  trust 
in  favor  of  the  objects  therein  named,  and  the  moneys  pay- 
able under  any  such  policy  shall  not,  so  long  as  any  object 
of  the  trust  remains  unperformed,  form  part  of  the  estate 
of  the  insured,  or  be  subject  to  his  or  her  debts.''  In  my 
judgment  the  effect  of  this  provision,  so  far  as  the  wife  is 
concerned,  is  that  she  may  effect  a  policy  on  her  own  life  or 
the  life  of  her  husband  for  her  own  separate  use,  and  that  the 
same  and  all  benefit  thereof  will  inure  accordingly;  and  that, 
if  such  policy  is  expressed  to  be  for  the  benefit  of  her  husband 
or  her  children  or  any  of  them,  the  policy  shall  create  a  trust  in 
favor  of  the  objectB  therein  named.  This  provision  creating  a 
trust  is  the  same  in  the  case  of  the  husband  and  the  wife ;  and 
in  the  case  of  the  husband  the  obligation  to  name  the  objects  of 
the  trust  seems  to  have  been  introduced  to  protect  creditors,  and 
we  have  to  consider  whether  it  can  be  properly  said  that  this 
joint  policy  so  names  the  husband  as  to  make  a  trust  in  his 
favor,  a  trust  named  within  the  meaning  of  the  section.  I  have 
great  doubt  as  to  this,  and  I  think  the  preferable  construction  is 
to  treat  the  policy  as  by  the  husband  on  his  wife's  life,  because  I 
am  inclined  to  think  that  he  has  now  an  interest  in  his  wife's 
life  which  ought  to  be  presumed.     Treating  the  policy  in  this 
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way,  I  think  it  was  unnecessary  to  go  into  evidence  to  show  a 
pecuniary  interest  in  the  husband,  as  was  done  before  die  learned 
[817]  Judge  at  the  trial.  I  agree  with  his  ultimate  decision, 
but  on  the  ground  that  the  husband  is  to  be  presumed  to  have  an 
interest  in  the  wife's  life  in  such  a  sense  that  it  is  unnecessary 
to  give  affirmative  evidence  as  to  the  existence  of  an  interest. 
The  result  is  that  in  my  judgment  the  appeal  fails. 

Kennedy,  L.J.,  read  the  following  judgment,  written  by 
FarwelL  L.J.,  in  which  he  concurred:  The  appellants'  con- 
tention is  that  the  policy  sued  on  is  an  insurance  by  the  plain- 
tiff on  his  wife's  life,  and  that  he  had  no  insurable  interest  in 
her  life.  The  two  questions  to  be  determined  are  therefore: 
(1)  Is  the  policy  an  insurance  by  the  husband  on  the  wife's  life? 
and  (2)  had  he  an  insurable  interest  in  her  life ! 

The  proposals  have  been  put  in  and  used  by  both  sides,  and, 
although  they  could  not  be  used  in  an  action  on  the  policy  in 
order  to  construe  the  policy,  they  could,  of  course,  be  used  in  an 
action  to  rectify,  and  both  parties  desire  to  have  their  rights 
ascertained  irrespective  of  the  form  of  action. 

Taking,  then,  the  proposals  which  were  accepted  by  the  com- 
pany, it  is  plain  that  the  husband  proposes  to  insure  his  own  life, 
and  the  wife  to  insure  her  own  life,  for  the  benefit  in  each  case 
of  the  survivor  of  them ;  there  is  nothing  to  show  any  intention 
to  carry  these  intentions  out  by  a  single  policy,  unless  it  be  the 
reference  to  table  9,  which  is  the  table  relating  to  joint  policies. 
It  is,  however,  for  die  company  to  prepare  the  policy,  and  it  is 
their  duty  so  to  prepare  it  as  not  to  contravene  the  act,  if  the 
proposals  be  such  as  are  not  necessarily  in  contravention  thereof. 
In  CoUett  v.  Morrison  (1851)  9  Hare,  162,  21  L.  J.  Ch.  N.  S. 
878.  Turner,  V.C.,  after  citing  Lord  Hardwicke's  decision  in 
Motteux  v.  London  Assurance  Co.  (1739)  1  Atk.  545,  13  Eng. 
Rul.  Cas.  467,  says,  9  Hare,  at  p.  173 :  "This  case  appears  to 
me  fully  to  establish  that  if  there  be  an  agreement  for  a  policy 
in  a  particular  form,  and  the  policy  be  drawn  up  by  the  office 
in  a  different  form,  varying  the  right  of  the  party  assured,  a 
Court  of  Equity  will  interfere  and  deal  with  the  case  upon  the 
footing  of  the  agreement,  and  not  of  the  policy."    If,  then,  the 
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company  are  correct  in  contending  that  this  is  a  single  contract 
[818]  whereby  each  insures  not  only  his  or  her  life,  but  also  the 
life  of  the  other,  then,  in  my  opinion,  this  is  not  in  accordance 
with  the  proposals,  for  there  U  no  proposal  by  either  to  insure 
any  but  bis  or  her  own  life ;  the  only  point  in  making  it  a  joint 
policy  is  to  insure  the  payment  of  the  aggregate  premiums  so  as 
not  to  allow  one  policy  to  drop  and  the  other  to  remain;  but 
this  could  readily  have  been  acomplished  by  an  express  proviso, 
and  the  company  cannot  be  allowed  to  Bet  up  the  form  of  policy 
prepared  and  tendered  by  themselves  as  a  ground  for  defeating 
their  own  liability,  after  they  have  taken  the  benefit  of  the 
premium.  There  is  here  no  question  of  any  device  for  enabling 
a  husband  to  insure  his  wife's  life;  each  contributed  a  fair  pro- 
portion of  the  premium, — the  husband,  who  was  three  years 
older  than  his  wife,  contributing  111.,  and  the  wife  10!.  If, 
then,  the  true  effect  of  the  policy  is  that  each  spouse  insures  the 
other's  life  as  well  as  his  or  her  own,  this  is  the  result  of  a  con- 
veyancing blunder  of  the  company,  and  not  in  accordance  with 
the  proposals. 

Then  it  is  argued  that  this  policy  cannot  be  regarded  as  an 
insurance  by  the  wife  within  the  married  women's  property  act 
1882,  inasmuch  as  it  is  neither  for  her  own  separate  use 
within  the  first  paragraph  of  §  11,  nor  "expressed  to  be  for  the 
benefit  of  her  husband"  within  the  second,  and  that  apart  from 
the  act  she  could  not  insure.  I  am  of  opinion  that  this  argu- 
ment is  untenable.  The  policy  on  its  face  provides  for  payment 
of  the  sum  assured  "to  the  person  or  persons  to  whom  the  same 
is  therein  [».  *->  in  the  first  schedule]  expressed  to  be  payable." 
The  company  have  themselves  shown  what  they  mean  by  these 
words,  "expressed  to  be  payable,"  by  inserting  in  the  schedule, 
against  the  words  "to  whom  payable,"  the  words  "to  the 
survivor  of  the  grantees."  I  fail  to  understand  why  this  is  not 
"expressed"  to  be  the  husband  if  he  survives  his  wife.  The 
section  is  dealing  with  the  creation  of  trusts,  and  provides  that 
the  insurance  "expressed  to  be  for  the  benefit  of  her  husband, 
or  of  her  children,  or  of  her  husband  and  children,  or  any  of 
them,  shall  create  a  trust  in  favor  of  the  objects"  insured.  The 
distinction  between  express  and  implied  trusts  is  well  settled, 
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and  the  act  is  simply  excluding  implied  trusts.  No  one  c 
[819]  argue  that  a  trust  declared  of  1,0007.  given  to  trustee 
deed  or  will  for  the  survivor  of  husband  and  wife  is  an  imp 
and  not  an  express,  trust.  The  inclusion  of  children  in  the 
shows  that  this  is  the  intention  of  the  act,  for  a  class  of  fu 
children  cannot  be  named,  and  the  usual  form  of  trust 
children  in  a  marriage  settlement  is  for  such  as  attain  twe 
one,  or  marry  under  that  age.  I  am  therefore  of  opinion 
this  policy  should  be  read  distributively  as  an  insurance  by 
wife  on  her  own  life  expressed  to  be  for  the  benefit  of 
husband  contingently  on  his  surviving  her,  and  by  the  husl 
on  his  own  life  for  the  benefit  of  his  wife  contingently  on 
surviving  him,  and  that  such  an  insurance  is  perfectly  le 
but  inasmuch  as  the  wife's  insurance  takes  effect  under  §  1 
the  married  women's  property  act  1882,  the  husband  w 
have  to  take  out  administration  to  her  estate  in  order  to  cor 
with  the  section  before  he  could  give  a  valid  receipt  for  the 
assured,  if  the  appeal  be  decided  on  this  ground. 
i  Pickford,  J.,  decided  the  case  in  the  plaintiffs  favor  on 
other  ground,  namely,  that  the  husband  in  this  case,  by  re 
of  the  value  of  his  wife's  services  to  him,  had  an  insurable  ii 
est  in  her  Ufa  If  the  case  rested  on  this  alone,  I  should 
great  difficulty  in  reconciling  it  with  the  older  cases,  alth( 
the  case  of  Barnes  v.  London,  Edinburgh,  and  Glasgow 
Insurance  Co.  [1892]  1  Q.  B.  864,  is  to  some  extent  in  f 
of  the  learned  judge's  view.  The  Lord  Chief  Justice  in  H 
v.  Pearl  Life  Assurance  Co.  [1903]  2  E.  B.  92,  at  p.  96,  7 
J.  K.  B.  N.  S.  630,  19  Times  L.  R.  474,  89  L.  T.  N.  S. 
appears  to  have  doubted  that  decision,  and  I  think  it  diff 
to  support  But  I  have  come  to  the  conclusion  that  the  deci 
of  Pickford,  J.,  can  be  supported  on  a  broader  ground,  ai 
desire  to  rest  my  judgment  on  it,  namely,  that  a  husband 
as  Buch  an  insurable  interest  in  his  wife's  life.  The  cont 
appears  to  be  stated  in  some  of  the  text-books,  but  the  proposi 
is  affirmed  in  Bullen  and  Leake,  2d  ed.  p.  161.  The  lea: 
authors  say:  "The  interest  in  this  statute  means  in  gen 
pecuniary  interest.  The  interest  of  a  father  in  the  life  of  a  c 
is  not  sufficient  alone  to  support  an  insurance  on  the  child's 
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But  a  wife  may  insure  her  husband's  life,  and  the  husband  his 
wife's."  There  is  no  reported  case  in  the  books  against  this; 
[820]  the  only  reported  case  ia  Huckman  v.  Fernte  (1838)  3 
M.  &  W.  505,  1  Horn  &  H.  149,  7  L.  J.  Exch.  N.  S.  163,  2  Jur. 
444,  where  the  husband's  interest  was  assumed  to  be  legal  by 
counsel  and  court;  and  this  latter  ia  important,  because  the  ob- 
jection of  illegality,  if  it  were  possible,  could  hardly  have  been 
overlooked,  and  certainly  ought  to  have  been  taken  by  the  court 
if  they  thought  it  a  sound  objection.  See  per  Lord  Eldon  in 
Evans  v.  Richardson  (1817)  3  Meriv.  469,  at  p.  470.  But  I  have 
come  to  this  conclusion  on  the  construction  of  the  act.  itself.  The 
act  is  expressed  to  he  aimed  at  "a  mischievous  kind  of  gaming," 
and  it  forbids  an  insurance  "by  any  person"  on  the  life  of  "any 
person,"  "wherein  the  person  for  whose  benefit  the  policy  is 
made  shall  have  no  interest."  The  2d  section  makes  it  unlaw- 
ful to  effect  a  policy  on  the  life  of  "any  person,"  without  insert- 
ing in  the  policy  the  name  of  the  person  for  whose  benefit  it  is 
made ;  and  the  3d  section  provides  that  "where  the  insurer  hath 
interest  in  such  life,  ...  no  greater  sum  shall  be  re- 
covered or  received  from  the  insurer  or  insurers  than  the  am- 
ount or  value  of  the  interest  of  the  insured  in  such  life."  This 
latter  section  has  been  held  to  mean  "pecuniary  interest"  meas- 
ured by  the  loss  that  would  be  suffered  by  the  beneficiary  if  the 
life  dropped  at  the  date  of  the  policy.  Lord  Blackburn  says 
in  Wilson  v.  Jones  (1867)  L  R  2  Ex,  139,  at  p.  150,  13  Eng. 
KuL  Cas.  299 :  "I  know  no  better  definition  of  an  interest  in 
an  event  than  .  .  .  that,  if  the  event  happens,  the  party 
will  gain  an  advantage,  if  it  is  frustrated  he  will  suffer  a  loss." 
And  the  interest  must  be  a  legal  interest,  not  a  mere  chance  or 
expectation.  Rebdon  v.  West  (1863)  3  Best  &  S.  579,  32  L.  J. 
Q.  B.  N.  S.  85,  9  Jur.  N.  S.  747,  7  L.  T.  N.  S.  854,  11  Week. 
Rep.  422 ;  Halford  v.  Kymer  (1830)  10  Barn.  &  C.  724,  8  L.  J. 
K.  B.  311.  It  is  to  be  observed  that  the  words  of  §  1  are  assur- 
ance <fby  any  person  on  the  life  of  any  person,"  not  "on  the  life 
of  any  other  person,"  and  §  2  applies  to  an  insurance  effected 
by  a  man  on  his  own  life.  M'Farlane  v.  Royal  London  Friendly 
Society  (1886)  2  Times  L.  R.  755.  I  find  it  difficult,  however, 
to  see  what  pecuniary  interest,  in  the  sense  of  pecuniary  loss 
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arising  from  the  loss  of  some  legal  interest,  a  man  can  be  said 
to  lose  on  his  own  death ;  and  it  has  been  held  in  Waimewright  v. 
Bland  (1835)  1  Moody  &  K.  481,  1  Gale,  408,  5  L.  J.  Exch. 
N.  S.  147,  that  every  man  is  presumed  to  have  an  interest  in  his 
[821]  own  life  and  in  every  part  of  it,  and  that  an  executor  su- 
ing on  a  policy  effected  by  his  testator  on  two  years  of  bis  life 
is  not  bound  to  show  that  such  testator  had  any  special  reason 
for  making  such  limited  assurance.  But  this  must  be  on  the 
ground  that  an  insurance  by  a  man  on  his  own  life  is  not  within 
the  mischief  of  the  act  A  man  does  not  gamble  on  his  own  life 
to  gain  a  Pyrrhic  victory  by  his  own  death.  I  cannot  persuade 
myself  that  such  an  insurance  is  of  a  pecuniary  interest,  or  with- 
in Lord  Blackburn's  words, — that  if  the  man  dies  he  will  gain 
an  advantage,  if  he  lives  he  will  suffer  a  loss.  The  loss  is  in 
both  cases  his  own,  being  either  of  his  life  or  of  his  premiums; 
the  pecuniary  gain  is  his  executor's.  In  Reed  v.  Royal  Ex- 
change Assurance  Co.  (1795)  Peake,  K.  P.  Add.  Cas.  70.  Lord 
Kenyon  went  a  step  further,  and  held  that  a  wife  as  such  has 
an  insurable  interest  in  her  husband's  life,  and  he  refused  to 
allow  evidence  to  be  given  by  her  that  her  late  husband  was 
entitled  to  a  life  interest  of  large  amount.  This  shows  that  he 
regarded  the  husband  and  wife  in  the  same  position  as  the  in- 
dividual insured,  for  he  would  otherwise  have  been  bound  to 
take  the  evidence  in  order  to  satisfy  §  3  of  the  act  If  the  wife's 
insurable  interest  depended  on  her  right  to  necessaries  at  her 
husband's  expense,  or  on  the  possession  by  the  husband  of  a  life 
interest,  the  Judge  could  not  of  his  own  motion  have  excluded 
all  evidence  to  show  the  age  of  the  spouses  at  the  date  of  the  in- 
surance, and  the  value  of  the  interest  or  necessaries  according 
to  the  station  in  life  of  the  parties  as  compared  with  the  sum 
assured.  The  case  is  very  shortly  reported,  but  in  my  opinion 
Lord  Kenyon  excluded  the  evidence  on  the  same  grounds  on 
which  evidence  of  insurable  interest  in  the  insurer  for  his  own 
benefit  would  be  excluded,  namely,  that  the  case  was  not  within 
the  mischief  of  the  act  If  this  be  so,  it  follows,  in  my  opinion, 
that  the  same  principle  must  be  applied  to  the  insurance  by  the 
husband  of  the  wife's  life;  a  husband  is  no  more  likely  to  in- 
dulge in  "mischievous  gaming"  on  his  wife's  life,  than  a  wife 
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on  her  husband's.  It  is  not  a  question  of  property  at  all ;  it  is 
that,  for  this  purpose,  husband  and  wife  stand  on  the  same  foot- 
ing, and  that  the  ruling  of  Lord  [822]  Eenyon  a  century  ago 
in  favor  of  the  wife's  claim  ought  now  to  be  applied  in  favor  of 
the  husband's. 

Further,  the  act  14  Geo.  III.,  chap.  48,  appears  to  apply  to 
Scotland  as  well  as  to  England.  The  act  of  14  Geo.  III.,  chap. 
78  (fire  insurance),  contains  provisions  that  led  Lord  Selborne 
and  Lord  Watson  to  doubt  whether  that  act  applied  to  Scotland. 
(Westminster  Fire  Office  v.  Glasgow  Provident  Investment  So- 
ciety [1888]  13  App.  Cas.  699,  59  L.  T.  N.  S.  641) ;  but  there 
are  no  similar  provisions  in  the  present  act,  and,  if  so,  it  is  very 
desirable  that  the  same  interpretation  should  be  put  on  the  act 
in  both  countries.  In  Wight  v.  Brown  (1849)  11  D.  459,  at  p. 
460  n.  it  is  said:  "The  Lord  Ordinary  does  not  question  the 
right  of  husband  or  wife  to  make  a  valid  provision  for  or  settle- 
ment on  each  other  after  death  by  life  assurance.  .  .  . 
This  was  just  a  common  insurance  effected  by  a  husband  stante 
matrimonio  on  the  life  of  his  wife,  the  premium  of  which,  for 
aught  that  appears,  was  paid  out  of  the  goods  in  communion." 
Again,  Ibid,  at  p.  461 :  "In  this  instance  the  policy  was  made 
payable  on  the  death  of  his  wife,  of  course  without  any  inten- 
tion to  provide  for  her.  There  is  no  difference  between  such 
a  policy  and  one  opened  on  the  husband's  own  life.  The  policy 
here  was  entirely  at  the  husband's  disposal,  and  the  selection 
of  an  insurance  on  the  wife's  life  seems  to  create  no  other  peculi- 
arity than  might  have  been  founded  on,  if  the  husband  had 
opened  a  policy  on  any  other  life  in  which  he  had  an  insurable 
interest"  It  is  true  that  the  interlocutor  was  altered  on  appeal, 
but  on  grounds  which  in  no  way  affect  the  statements  of  general 
law  quoted  above.  And  Lord  Moncreiff  sayB  Ibid,  at  p.  470: 
"He  [the  husband]  by  annual  payments  in  fact  invests  a  sum 
of  money  in  Buch  a  form  that  it  can  only  become  payable  to  him- 
self six  months  after  his  wife's  death.  There  is  no  fraud  nor 
unfairness  in  such  an  investment  by  insurance.  But  the  in- 
tention plainly  is  that,  when  his  wife  shall  die,  a  sum  of  money 
shall  become  payable  to  himself  for  his  own  purposes  after  that 
event.     .      .      .     He  invests  a  portion  of  his  funds  or  gains 
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upon  a  contingent  contract,  that,  if  be  shall  have  the  misfortune 
to  lose  his  wife  and  be  then  less  able  for  labor  than  be  has  been 
before,  he  may  [823]  have  a  fund  to  be  paid  to  him  for  bis  sup- 
port, or  for  the  settlement  of  bis  affairs  when  he  himself  comes 
to  die.  The  husband's  interest  in  the  wife's  life,  which  renders 
the  insurance  legitimate,  is  that  it  shall  be  preserved;  but  the 
event  of  its  failing  is  that  against  which  he  makes  the  insur- 
ance for  his  own  safety.  .  .  .  The  substance  of  the  trans- 
action is  a  contingent  contract  for  hia  own  benefit  which  can 
take  no  effect  till  after  the  marriage  has  been  dissolved  by  the 
death  of  the  wife  .  .  .  But  he  had  still  a  deep  interest  in 
the  life  of  his  wife,  and  I  cannot  see  any  reason  why  he  might 
not  with  perfect  bona  fides,  and  with  full  effect,  secure  to  him- 
self, by  insurance,  such  a  sum  of  money,  of  which  he  could  never 
demand  payment  as  long  as  the  marriage  subsisted."  This  in- 
terest appears  to  me  to  be  the  personal  interest  founded  on  af- 
fection and  mutual  assistance,  and  not  a  pecuniary  interest 
Tbe  actual  decision  in  the  case  was  that  the  policy  money  be- 
longed to  the  husband,  and  was  not  part  of  tbe  estate  in  com- 
munity, but  the  judges  appear  to  have  treated  the  insurable  in- 
terest of  the  husband  in  his  wife's  life  as  clear. 

On  these  grounds  I  am  of  opinion  that  the  appeal  fails  and 
should  be  dismissed,  with  costs,  and,  as  I  prefer  to  put  it  on  the 
latter  ground,  the  husband  need  not  administer  to  his  wife's 
estate,  because  he  recovers  on  his  own  contract,  and  not  on  hers. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  Isadore  Goldman,  for  A.  V.  Ham- 
mond,  Bradford. 

Solicitors  for  defendants :  Fronds  Eowse  &  Eve. 

Note. — Insurable  interest  of  husband,  as  such,  in  life  of  wife. 

Wbile,  as  stated  by  Lord  Justice  Vaughan  Williams,  in  Griffiths 
v.  Fleming,  the  case  is  not  covered  by  English  authority,  and  only 
one  American  case  directly  in  point  has  been  found,  the  decision  re- 
ported is  in  accord  with  the  American  case  and  with  numerous  gen- 
eral or  obiter  statements  of  text  writers  and  courts;  from  which  it 
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seems  clear  that  the  relation  of  husband  and  wife  is  one,  though  per- 
haps the  only  one,  in  which,  even  where  a  direct  pecuniary  interest 
is  required  to  support  a  contract  of  life  insurance,  proof  of  an  actual 
pecuniary  interest,  of  a  husband  in  the  life  of  his  wife,  as  well  as  of 
a  wife  in  the  life  of  her  husband,  is  generally  unimportant, — the  rea- 
son, as  sometimes  stated,  being  that  a  real  pecuniary  interest  is  found 
in  so  great  a  majority  of  cases  involving  this  relation  that  the  courts 
presume  it  to  exist  in  every  case. 

Some  statements  to  the  contrary  are  found,  as  in  3  Kent,  Com. 
14th  ed.  664:  "The  insurable  interest  in  the  life  of  another  person 
must  be  a  direct  and  definite  pecuniary  interest,  and  a  person  has 
not  such  an  interest  in  the  life  of  his  wife  or  child  merely  in  the 
character  of  husband  or  parent," — quoted  (obiter)  with  approval  in 
Charter  Oak  L.  Ins.  Co.  v.  Brant  (1871)  47  Mo.  419,  4  Am.  Eep. 
328. 

But  in  Currier  v.  Continental  L.  Ins.  Co.  (1885)  57  Vt.  496,  52 
Am.  Bep.  134,  it  is  directly  held  that  a  husband,  merely  as  such,  is 
presumed  to  have  an  insurable  interest  in  the  life  of  his  wife,  though 
it  seems  that  this  is  a  rebuttable  presumption,  the  court  saying: 
"Admitting  that  the  role  as  to  the  interest  necessary  to  support  a 
contract  of  life  insurance  is,  that  the  interest  must  be  a  pecuniary 
one,  we  think  that  where  no  facts  are  shown  in  relation  to  the  wife, 
the  presumption  is  that  the  husband  has  an  insurable  pecuniary  in- 
terest in  her  life.  He  is  entitled  to  her  services.  There  are  many 
cases  where  she  is  the  real  support  of  her  husband  and  family,  or,  as 
is  sometimes  said,  she  is  the  'man  of  the  house.'  In  all  ordinary  cases 
the  husband  has  a  deep  interest  in  the  continued  life  of  the  wife. 
Cases  may  exist  where  the  husband  has  no  interest  whatever  in  his 
wife's  life.  She  may  be  a  burden, — a  hopeless  maniac  or  invalid : 
and  such  facts  may  require  the  application  of  a  different  rule.  There 
are  none  such  in  this  case ;  and  we  only  hold  that  the  presumption  is 
that  the  wife  is  a  helpmeet,  and  the  husband  has  an  interest  of  a 
pecuniary  nature  in  her  living." 

So,  in  1  May,  Insurance,  4th  ed.  §  107C,  it  is  said :  "The  pre- 
sumption is  that  a  husband  has  an  insurable  interest  in  the  life  of 
his  wife.  He  is  entitled  to  her  services  and  companionship.  She 
may  be  a  burden,  as,  if  she  is  a  hopeless  maniac  or  invalid,  and  such 
facts  when  shown  may  require  a  different  rule,  but  in  the  absence  of 
such  evidence  the  husband,  as  such,  has  an  insurable  interest." 

And  in  Vance  on  Insurance,  p.  136,  it  is  said :  "There  would  seem 
to  be  no  proper  question  as  to  the  right  of  either  spouse  to  insure  the 
life  of  the  other.  The  wife  has  a  legal  right  to  support  from  the  hus- 
band, and  under  the  common  law  the  husband  has  a  right  to  the 
services  of  his  wife.  Even  under  the  modern  married  women's  laws, 
by  which  the  wife  is  entitled  to  retain  her  own  earnings,  it  is  clear 
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that  the  husband's  expectation  of  services  to  be  rendered  by  the  wife 
in  and  about  the  common  household  would  give  him  an  insurable 
interest  in  her  life.  And  it  would  seem  that  the  mere  right  to  the 
wife's  services  will  support  a  policy  on  her  life  taken  out  by  the  hus- 
band, without  actual  proof  that  the  right  was  of  value." 

In  Warnock  v.  Davis  (1881)  104  U.  S.  779,  26  L.  ed.  926,  the 
court,  in  considering  the  general  question  as  to  what  will  constitute 
an  insurable  interest  in  a  life,  said :  "It  is  not  easy  to  define  with 
precision  what  will  in  all  cases  constitute  an  insurable  interest,  so 
as  to  take  the  contract  out  of  the  class  of  wager  policies.  It  may  be 
stated  generally,  however,  to  be  such  an  interest,  arising  from  the  re- 
lations of  the  part)'  obtaining  the  insurance,  either  as  creditor  of  or 
surety  for  the  assured,  or  from  the  ties  of  blood  or  marriage  to 
him,  as  will  justify  a  reasonable  expectation  of  advantage  or  benefit 
from  the  continuance  of  bis  life.  It  is  not  necessary  that  the  expecta- 
tion of  advantage  or  benefit  should  be  always  capable  of  pecuniary 
estimation,  for  a  parent  has  an  insurable  interest  in  the  life  of  his 
child,  and  a  child  in  the  life  of  his  parent ;  a  husband  in  the  life  of 
his  wife,  and  a  wife  in  the  life  of  her  husband.  The  natural  affection 
in  cases  of  this  kind  is  considered  as  more  powerful — as  operating 
more  efficaciously — to  protect  the  life  of  the  insured  than  any  other 
consideration.  But  in  all  cases  there  must  he  a  reasonable  ground, 
founded  upon  the  relations  of  the  parties  to  each  other,  either  pe- 
cuniary or  of  blood  or  affinity,  to  expect  same  benefit  or  advantage 
from  the  continuance  of  the  life  of  the  assured." 

And  likewise,  in  Connecticut  Mut.  L.  Ins,  Co.  v.  Bchaefer  (1877) 
94  U.  S.  457, 24  L.  ed.  251,  the  court  said,  obiter:  "It  is  well  settled 
that  a  man  has  an  insurable  interest  in  his  own  life  and  in  that  of 
his  wife.  .  .  .  Indeed  it  may  be  said  generally  that  any  reason- 
able expectation  of  pecuniary  benefit  or  advantage  from  the  contin- 
ued life  of  another  creates  an  insurable  interest  in  such  life." 

So,  it  has  been  said  that  "a  husband's  interest  in  the  life  of  his 
wife  arises  from  the  enjoyment  of  her  society  and  the  benefits  of  her 
assistance."    18  Cent.  L.  J.  347. 

And  "where  a  wife  insures  the  life  of  her  husband  or  the  husband 
that  of  the  wife,  it  is  clear  that  there  is  a  pecuniary  interest  of  a 
decided  character."    Bacon,  Ben.  Soc.  §  251. 

"Husband  and  wife  are  each  presumed  to  have  such  a  pecuniary 
interest  in  the  continuance  of  the  life  of  the  other  as  will  support  a 
policy  of  insurance  on  such  life;  and  it  has  been  held  that  where  a 
man  and  woman  live  together  as  husband  and  wife  either  has  an  in- 
surable interest  in  the  life  of  the  other  irrespective  of  whether  there 
is  a  valid  marriage.  Likewise  as  between  a  man  and  a  woman,  who 
are  engaged  to  be  married,  there  is  such  interest  on  the  part  of  each 
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in  the  life  of  the  other  as  to  support  a  contract  of  insurance  on  the 
life  of  one  for  the  benefit  of  the  other."    25  Cyc.  705. 

In  a  few  cases,  the  existence  of  an  insurable  interest  of  a  husband 
in  the  life  of  his  wife  seems  to  have  been  assumed  without  question. 
Thus,  in  Huckman  v.  Fernie  (1838)  3  Mees.  &  W.  505, 1  Horn  &  H. 
149,  7  L.  J.  Exch.  N.  3.  163,  2  Jur.  444,  an  action  by  a  husband  on 
a  policy  of  insurance  effected  by  him  on  the  life  of  his  wife,  the  right 
to  recover  was  contested  only  on  the  ground  of  material  concealment 
and  misstatement  in  the  application. 

And  in  Wegman  v.  Smith  (1884)  16  W.  N.  G.  186,  an  action  by  a 
husband,  after  the  death  of  his  wife,  to  recover  from  a  purchaser  for 
speculative  purposes  of  a  policy  on  the  life  of  the  wife,  payable  to 
the  husband,  the  amount  of  the  policy  received  by  the  purchaser, 
less  the  amount  paid  by  the  latter  for  assessments  and  dues,  it  was 
assumed  that  the  husband  "had  such  an  interest  in  his  wife  as  to 
make  the  insurance  valid." 

And  in  Wheeland  v.  Atwood  (1889)  192  Pa.  237,  73  Am.  St.  Eep. 
803,  43  AtL  946,  where  a  wife  holding  a  policy  on  her  own  life, 
payable  to  her  executors,  administrators,  or  assigns,  had  assigned  it 
to  her  husband,  who  assigned  it  to  his  creditor  in  payment  of  a  valid 
debt,  and  other  creditors  of  the  husband,  after  the  death  of  the  wife 
and  the  collection  of  the  policy  by  the  latter  assignee,  sought  to  have 
the  latter  assignment  declared  void,  the  court  said :  "The  interest 
of  the  husband  in  the  life  of  his  wife  validated  the  policy,  and  her 
assignment  of  it  to  hi™  gave  him  a  good  absolute  title  to  it,  which 
he  might  dispose  of  for  a  lawful  consideration,  especially  where  he 
was  no  longer  able  to  pay  the  premiums  and  could  pay  an  honest 
debt  with  it" 

As  to  a  wife's  right  to  insure  the  life  of  her  husband,  see  note  to 
Metropolitan  L.  Ins.  Co.  v.  Smith,  53  L.E.A.  817.  A.  C.  W. 


[ENGLISH   DIVISIONAL   COUKT.] 

IN  RE  DUNN". 
BRINEXOW  v.  SINGLETON. 

[1804]   1  Ch.  648. 
AIm  Heportod  In  73  L.  J.  Ch.  N.  S.  426, 62  Week.  Rep.  340,  91  L.  T.  N.  S.  186. 

Receiver  —  Coats  —  Indemnity  —  Charges  of  personal  fraud  —  Costa 
of  defending  action  —  Benefit  of  trust  estate. 

Though  a  receiver  while  acting  in  the  discharge  of  hie  duty  is  «n- 
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titled  to  be  indemnified  against  all  loss,  including  the  cost  of  ac 
brought  against  him  as  receiver,  still  the  guiding  principle  laid  < 
by  Walter*  v.  Woodbridge  <1B78)  7  Ch.  D.  604,  47  L.  J.  Ch.  N.  S.  51 
L.  T.  K.  S.  83,  26  Week.  Rep  469,  is  tbat  the  defense  to  the  action 
for  the  benefit  of  the  trust  estate. 

Where  an  action  had  been  brought  against  a  receiver  and  arfmini 
tor  pendente  lite,  charging  him  with  personal  fraud  and  misconduct  » 
acting  as  administrator  and  receiver,  but  otherwise  having  no  rela 
to  the  estate  except  so  far  that  the  acts  complained  of  were  acts  don 
him  while  acting  as  au  officer  of  the  court: — 

Held,  that  the  receiver  was  not  entitled  to  be  indemnified  against 
costs  incurred  in  successfully  defending  this  action. 

Courand  v.  Hanmer  (1846)  !t  Beav.  3,  ncd  Bristoicc  v.  Xeedham  (IE 
2  Phill.  Ch.  100,  distinguished. 

(February  11,  1904.) 

Oh  the  further  consideration  of  this  action  for  the  admi 
tration  of  the  estate  of  the  late  Alexander  Douglas  Dunn, 
defendant,  Singleton,  who  had  been  administrator  pendente 
und  also  the  receiver  in  the  action,  claimed  to  be  indemni 
against  certain  costs  incurred  by  him  in  defending  an  ac 
brought  against  him  as  receiver  under  the  following  circ 
stances: 

In  April,  1897,  A.  D.  Dunn  died,  having  appointed  a  1 
Addieon  and  a  solicitor  named  Hints  executrix  and  execi 
of  his  will.  Litigation  then  ensued  in  the  Probate  Divii 
respecting  his  will,  and  in  May,  1897,  an  order  was  made 
pointing  Singleton  administrator  pendente  lite.  In  July 
lowing,  this  action  was  commenced  by  a  creditor,  in  which 
usual  order  for  administration  of  Dunn's  estate  was  made. 
April,  1898,  probate  was  granted  to  the  executors  named 
the  will,  and,  in  May  following,  the  present  action  was  eta 
as  against  Singleton,  he  being  no  longer  the  representative 
the  estate,  and  he  was  appointed  receiver  in  the  action  and  [ft 
manager  of  Dunn's  estate.  In  July,  1899,  an  order  was  m 
in  an  action  of  Day  v.  Singleton,  directing  damages  to  be  j 
out  of  Dunn's  estate  to  the  plaintiff  Day.  See  [1899]  2 
320,  68  L.  J.  Ch.  N.  S.  593,  48  Week.  Rep.  18,  81  I,  T.  N 
306,  In  July,  1902,  Singleton  was  discharged  from  being 
ceiver,  his  accounts  were  passed,  and  his  remuneration  and  c 
were  paid. 
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Id  December,  1902,  an  action  of  Addison  v.  Singleton  was 
commenced  by  Mrs.  Addison,  as  personal  representative  of  Dunn 
and  a  beneficiary  under  his  will,  against  Singleton  and  the  rep- 
resentatives of  Hints,  the  other  executor,  who  was  dead,  charging 
Singleton  with  having  fraudulently  conspired  with  Hinks  to 
bring  about  unnecessary  litigation,  and  charging  Singleton  with 
gross  persona]  fraud  and  negligence  in  the  management  of  Dunn's 
estate,  both  as  administrator  pendente  lite  and  as  receiver,  and 
claiming  6,0001.  damages. 

In  February,  1903,  a  summons  was  taken  out  in  this  action 
on  behalf  of  Singleton,  asking  that  he  might  be  at  liberty  to 
defend  the  action  of  Addison  v.  Singleton!  upon  which  no  order 
was  made  except  that  the  plaintiff  in  this  action  was  to  give 
notice  to  Singleton  of  the  further  consideration  coming  on,  and 
he  was  to  be  at  liberty  to  appear  at  his  own  risk. 

The  action  of  Addison  v.  Singleton  was  eventually  dismissed 
with  costs  without  being  heard,  as  the  plaintiff  did  not  support 
her  action  when  it  came  on  in  due  course  for  trial.  These 
costs  had  not  been  paid,  and  were  not  likely  to  be  paid,  owing 
to  Mrs.  Addison's  want  of  means,  and  Singleton  now  claimed 
to  be  indemnified  in  respect  of  these  costs  out  of  Dunn's  estate, 
which  was  insolvent 

W.  M.  Cann,  for  the  plaintiff. 

Rowcten,  K.C.,  and  Stokes,  for  Singleton.  A  receiver  as  an 
officer  of  the  court  is  entitled  to  full  indemnity  from  the  trust 
estate  against  the  consequences  of  all  acts'  done  by  him  in  the 
discharge  of  his  duty.  The  fact  that  he  has  passed  his  final 
account  and  been  discharged  makes  no  difference  to  a  receiver's 
right  to  be  indemnified.  Levy  v.  Davis  [1900]  W.  *..  1.74. 
Singleton  was  attacked  for  acts  alleged  to  have  been  done  by  him 
as  receiver  [600]  and  administrator  pendente  lite,  and  the  court 
will  protect  its  officer  and  allow  him  the  costs  he  cannot  recover 
from  the  plaintiff  attacking  him  (Courand  v.  Hanmer  [1846] 
9  Beav.  3)  ;  this  right  of  indemnity  is  a  first  charge  on  the  fund 
in  court  (Morison  v.  Morison  [1855]  7  De  G.  M.  &  G.  214, 
3  Eq.  Rep.  557, 1  Jur.  N.  S.  1110,  3  Week.  Rep.  383)  in  priority 
to  the  creditors  in  this  section.     The  fact  that  Singleton  had 
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not  first  obtained  the  sanction  of  the  court  does  not  disentitle 
him  to  his  costs,  since  the  defense  proved  successful.  Bristowe 
v.  Needham  (1847)  2  Phill.  Ch.  190.  A  receiver  is  in  a  similar 
position  to  that  of  a  trustee ;  the  court  is  very  strict  in  dealing 
with  trustees,  but  it  is  the  duty  of  the  court  to  Bee  that  they  are 
indemnified  against  all  expenses  which  they  have  honestly  in- 
curred in  the  due  administration  of  the  trust.  Walters  v.  Wood- 
bridge  (1878)  7  Ch.  D.  504,  510,  47  L.  J.  Ch.  N.  S.  516,  38 
L.  T.  K.  S.  83,  26  Week.  Rep.  469.  The  receiver  must  be  in- 
demnified out  of  the  fund  in  court  before  anything  can  be  dis- 
tributed, either  for  the  plaintiff's  costs  or  for  dividends.  Bat' 
ten  v.  Wedgwood  Coal  and  Iron  Co.  (1884)  28  Ch.  D.  317,  54 
L.  J.  Ch.  N.  8.  686,  52  L.  T.  N.  S.  212,  33  Week.  Rep.  303 ; 
Strapp  v.  Bull,  Sons  &  Co.  [1895]  2  Ch.  1,  64  L.  J.  Ch.  N.  S. 
658,  12  Reporte,  387,  72  L.  T.  N.  S.  514,  43  Week.  Rep.  641, 
2  Hanson,  441.  Singleton  is  therefore  entitled  to  be  paid  his 
costs  already  incurred  in  defending  the  action,  and  also  to  have 
something  set  aside  to  indemnify  him  against  the  costs  of  an 
appeal  or  any  other  proceedings  to  set  aside  the  judgment  [Ken- 
on  Receivers,  4th  ed.  pp.  211  to  213,  was  also  referred  to.] 

Levett,  K.C.,  and  W.  A.  Peck,  for  Dunn's  executors.  Sin- 
gleton is  not  entitled  to  any  payment  in  respect  of,  or  indem- 
nity against,  the  costs  of  the  action  of  Addison  v.  Singleton,  A 
receiver  is  not  entitled  to  be  indemnified  against  the  costB  of  any 
action  that  is  brought  against  him;  he  is  entitled  to  be  repaid 
any  costs  or  expenses  incurred  in  defending  the  trust  estate,  or 
in  carrying  out  the  directions  of  the  court,  or  in  the  honest  dis- 
charge of  his  duties  as  receiver.  The  guiding  principle  in  all 
these  cases,  as  can  be  gathered  from  Walters  v.  Woodbrxdge 
(1878)  7  Ch.  D.  504,  510,  47  L.  J.  Ch.  N.  S.  516,  38  L.  T. 
N.  S.  83,  26  Week.  Rep.  469,  is  that  the  defense  has  been  for  the 
benefit  of  the  trust  estate.  In  the  present  case  no  benefit  could 
result  to  the  trust  estate  from  the  defense  of  the  action:  the 
damages  claimed,  had  they  been  recovered,  would  have  gone  to 
increase  Dunn's  estate.  The  action  was  not  brought  against 
Singleton  [8S1]  as  receiver,  but  for  personal  misconduct  in  the 
management  of  this  estate,  and  was  started  on  the  footing  that 
he  had  been  guilty  of  fraud  as  administrator  pendente  lite  a  year 
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before  lie  was  appointed  receiver.  D'Oechsner  v.  Scott  (1857) 
24  Bear.  339,  shows  that  a  receiver  has  no  charge  upon  the  capital 
for  his  costs.  These  costs  were  not  "an  outlay  in  strict  line  of 
his  duty"  towards  hie  cestuis  que  trust.  Eosegood  v.  Pedler 
(1896)  66  L.  J.  Q.  B.  N.  S.  18,— which,  except  that  it  was  the 
case  of  an  executor,  is  very  like  the  present  case. 

[Byrne,  J.:  Walters  v.  Woodbridge  (1818)  7  Oh.  D.  504, 
47  L.  J.  Oh.  N.  S.  516,  38  L.  T.  N.  S.  83,  26  Week.  Rep.  469, 
does  not  appear  to  have  been  cited  in  that  case.] 

Singleton  is  not  entitled  to  defend  his  character  at  the  expense 
of  the  trust  estate,  unless  the  defense  is  also  for  the  benefit  of 
the  trust  estate. 

P.  Wheeler,  for  a  creditor  having  liberty  to  attend,  sup- 
ported this  argument. 

Rowden,K.C,  in  reply.  In  Eosegood  v.  Pedler  (1896)  66 
L.  J.  Q.  B.  N.  8.  18  the  executor  had  distributed  the  assets, 
and  the  action  was  no  longer  one  it  was  his  duty  to  defend.  A 
cestui  que  trust  is  bound  to  save  his  trustee  harmless  as  to  all 
damages  relating  to  the  trust  (Balsh  v.  Eyham  [1728]  2  P.  Wms. 
453,  2  Eq.  Cas.  Abr.  741,  pi.  8,  and  per  Lord  Lindley  in  Hardoon 
y.  BelUios  [1901]  A.  C.  118,  124,  70  L.  J.  P.  C.  N.  S.  9,  49 
Week.  Kep.  209,  83  L.  T.  N.  S.  673,  17  Times  L.  R.  126),  and 
a  receiver  is  in  the  same  position.  This  right  to  indemnity 
against  all  costs  and  expenses  properly  incurred  in  the  execu- 
tion of  the  trust  is  a  first  charge  on  all  the  trust  property.  Stott 
v.  Milne  (1884)  25  Oh.  D.  710,  715,  50  L.  T.  N.  S.  742.  If 
Singleton  had  not  been  receiver,  this  action  could  not  have  been 
brought  against  him.  Walters  v.  Woodbridge  (1878)  7  Ch.  D. 
504,  47  L.  J.  Ch.  N.  S.  516,  38  L.  T.  N.  S.  83,  26  Week.  Rep. 
469,  does  not  lay  it  down  as  an  invariable  rule,  that  the  only 
test  is  the  benefit  of  the  trust  estate. 

Cur.  adv.  vult. 

Byrne,  J.,  after  referring  to  the  nature  of  the  question  raised, 
which  he  characterized  as  one  of  some  importance,  and  Btating 
the  circumstances  under  which  it  was  raised,  and  observing  with 
reference  to  the  dismissal  of  the  action  of  Addison  v.  Singleton 
with  costs,  that  it  would  be  wrong  under  [652]  the  circumstances 
to  take  it  that  a  single  word  of  the  charges  there  made  had  any 
B.  R.  Om.  V*L  II.— 27. 
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foundation  in  fact,  and  that  it  was  only  necessary  to  say  th 
action  had  been  dismissed  with  costs,  continued : 

Mr.  Singleton  says  that  under  the  well-known  rule  that 
ceiver,  or  an  officer  of  the  court  such  as  an  administrator  pen 
lite,  is  entitled  to  full  indemnity  from  the  trust  estate  for  hi 
done  in  that  capacity,  he  ought  now  to  be  indemnified  aj 
the  cost*  he  has  been  put  to  in  the  action  of  Addison  v.  S 
ton,  the  plaintiff  in  that  action  being  impecunious,  and  i 
being  disputed  that  there  is  no  chance  of  recovering  on; 
from  her  by  way  of  costs.  I  do  not  want  to  state  in  a  o 
form  exactly  and  precisely  the  limits  and  extent  of  the  nati 
the  indemnity  to  which  receivers,  officers  of  the  court,  and 
tees  are  entitled.  It  has  been  treated  throughout,  and  I 
reasonably  so,  on  the  footing  that  the  nature  of  the  mde: 
given  in  the  case  of  trustees  is  similar  to  that  given  by  the 
to  its  officers  and  receivers.  A  general  statement  of  the  r 
given  in  Kerr  on  Receivers.  After  speaking,  on  p.  211  c 
last  edition,  of  a  receiver  being  entitled  out  of  the  fund  to 
costs,  charges,  and  expenses  properly  incurred  in  the  disc 
of  his  ordinary  duties,  or  in  extraordinary  services  which 
been  sanctioned  by  the  court,"  the  author  goes  on  in  a 
quent  passage,  at  p.  213,  to  say :  "A  receiver  may  be  en 
to  allowances  beyond  his  salary,  for  any  extraordinary  ti 
or  expense  he  may  have  been  put  to  in  the  performance  < 
duties,  or  in  bringing  actions,  or  defending  legal  procec 
which  have  been  brought  against  him.  Where,  for  examp 
adverse  application  had  been  made  against  a  receiver  by  a 
to  the  cause,  which  was  refused  with  costs,  the  applicant 
wholly  unable  to  pay  those  costs,  it  was  held  that  the  re 
was  entitled  to  be  indemnified,  and  have  his  costs,  as  be 
solicitor  and  client,  out  of  the  fund  in  hand,  although  it  bel 
to  encumbrancers.  So,  also,  where  a  receiver  defended  an  i 
at  law,  and  the  defense  was  completely  successful,  the 
expenses  were  allowed,  although  the  receiver  had  acted  wi 
the  leave  of  the  court"  Then  other  instances  are  referred  | 
to.  I  think  of  all  the  authorities  that  have  been  referrt 
the  one  most  useful  for  trying  to  get  at  the  principle  to  1 
plied  is  Walters  v.  Woodbridge  (1878)  7  Ch.  D.  504,  47 
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Ch.  N.  S.  516,  88  L.  T.  N.  S.  83,  26  Week.  Kep.  469.  Tlie 
report  in  the  court  below  ia  in  20  Week.  Rep.  520.  In  that  case 
there  had  been  an  action  by  trustees  and  executors  to  obtain  the 
sanction  of  the  court  to  a  certain  agreement  for  the  sale  of  the 
testator's  share  in  a  brewery  business.  That  agreement  was  ap- 
proved. "In  December,  1868,  the  suit  of  Woodbridge  v.  Tees- 
dale  was  instituted  by  the  next  friend  of  certain  infant  grand- 
children of  the  testator,  against  the  trustees  and  executors  of 
his  will.  The  bill  contained  various  charges  of  gross  misconduct 
on  the  part  of  Teesdale,  with  respect  to  the  sale  of  the  testator's 
share  in  the  brewery  business,  and  it  prayed  that  it  might  be 
declared  that  the  decree  in  Woodbridge  v.  Woodbridge  was  ob- 
tained by  fraud,  alleging  that  sufficient  information  had  not  been 
brought  before  the  court  as  to  the  value  of  the  share  sold.  Tees- 
dale  applied  in  chambers  in  the  above  suit  of  Walters  v.  Wood- 
hridge  (which  was  instituted  in  1863  for  the  purpose  of  admin- 
istering the  testator's  estate)  for  leave  to  defend  Woodbridge  v. 
Teesdale."  That  was  ordered  to  stand  over,  and  leave  was  never 
given.  So  that  there  is  a  remarkable  similarity  so  far  between 
what  took  place  in  that  action  and  in  this  with  regard  to  an 
application  having  been  made  in  due  time,  but  not  being  granted. 
Then  Lord  Bomilly  Baid :  "A  trustee  may  be  allowed  to  institute 
or  defend  a  suit  at  the  cost  of  the  estate,  where  the  suit  has 
reference  to  the  estate.  Where,  for  instance,  a  claim  is  made 
upon  the  estate,  the  court  allows  the  trustee  his  cost  of  resisting 
such  claim,  though  his  personal  conduct  is  not  called  in  question ; 
but  the  court  will  not  allow  a  trustee  his  costs  of  defending  a 
suit  solely  for  the  purpose  of  repelling  charges  of  personal  mis- 
conduct. I  regret  that  the  court  cannot  assist  the  trustee  in 
cases  where  the  plaintiff  or  the  next  friend  is  a  man  of  straw, 
and  I  wish  that  there  was  some  rule  of  the  court  by  which  plain- 
tiffs and  next  friends  under  circumstances  like  these  might  be 
required  to  give  security  for  costs."  He  held  he  had  no  power 
to  grant  the  application,  and  refused  it.  Then  that  came  on 
to  be  heard  [684]  before  the  Court  of  Appeals,  and  there  some 
very  valuable  observations  were  made  by  Sir  George  Jessel  as 
to  the  principle.  He  speaks  of  the  circumstances,  and  then  he 
says  (7  Ch.  D.  509) :    "Then,  as  regards  the  merits,  the  suit  of 
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Woodbridge  v.  Teeadale  was  in  substance  a  step  towards  imj. 
ing  a  compromise  which  has  been  decided  to  be  a  compn 
beneficial  to  the  estate.  It  was  in  form  a  suit  to  impeac 
decree  sanctioning  that  compromise, — a  decree  without  i 
that  compromise  could  not  have  been  carried  out,  since  il 
requisite  to  bind  persons  under  disability.  A  decree,  then 
setting  aside  the  decree  in  Woodbridge  v.  Woodbridge  i 
have  gone  a  long  way  towards  doing  away  with  the  eompro 
It  is  true  that  the  bill  in  Woodbridge  v.  Teesdale  proceeds  o 
ground  of  personal  fraud  imputed  to  one  of  the  trustees  i 
taining  the  decree;  but  whatever  the  ground  was  on  wbic 
decree  was  impeached,  the  suit  was  defended  by  the  trustet 
on  his  own  behalf,  but  simply  as  trustee.  It  seems  to  me,  1 
fore,  to  come  within  the  principle  that  where  an  action  is  bri 
against  a  trustee  in  respect  of  the  trust  estate,  whether  it  1 
action  of  ejectment,  trespass,  or  of  any  other  description. 
is  defended  by  the  trustee,  not  for  his  own  benefit,  but  fo 
benefit  of  the  trust  estate,  he  is  entitled  to  indemnity, 
the  defease  by  the  trustee  was  for  the  benefit  of  the  tra 
tate ;  it  is  true  that  at  the  same  time  he  defended  his  own 
acter,  but  that  was  merely  an  incident.  If  he  had  died,  an 
cotrustees  had  defended  the  action,  they  must  at  the  same 
have  defended  him.  The  defense  of  his  character,  then 
does  not  make  the  defense  less  a  defense  on  behalf  of  the 
estate,  and  there  is  no  reason  why  he  should  be  left  to  bea 
own  costs."  Then  follows  this  passage,  that  was  very  muc 
lied  on  by  counsel  for  Mr.  Singleton:  "The  principle  that  a 
tee  shall  not  make  any  profit  from  his  office  is  rigidly  enf< 
by  the  court,  and  the  principle  that,  while  he  acts  in  the 
discharge  of  his  duty,  he  is  to  be  indemnified  against  all 
ought  to  be  enforced  with  equal  strictness."  James,  L.J.,  w 
the  same  opinion,  and  he  said  (7  Ch.  D.  510) :  "The  cot 
very  strict  in  dealing  with  trustees,  and  it  is  the  duty  of  the  £ 
court,  as  far  as  it  can,  to  see  that  they  are  indemnified  ag 
all  expenses  which  they  have  honestly  incurred  in  the  du« 
ministration  of  the  trust.  Lord  Romilly  says  that  the  tr 
here  defended  himself  against  a  false  charge,  and  was  ii 
same  position  as  any  other  person  who  so  defended  him 


a  By  Google 


IN  BE  DUNN.  421 

:  it  was  a  charge  against  tho  trustee  in  respect  of  acta  done 
him  in  the  due  administration  of  the  trusts,  and  his  defense 
s  beneficial  to  the  trust  estate,  for  it  has  been  decided  that  the 
^promise  was  an  advantageous  one.  In  such  a  case  it  is 
possible  to  split  the  defense,  and  say  that  because  the  trustee 
the  same  time  defended  his  own  character,  he  is  only  to  have 
■t  of  the  costs."  Thesiger,  L.J.,  agreed  with  the  other  learned 
.ges.  Now  I  gather  from  what  was  stated  by  the  Court  of 
peal  in  this  case,  that  the  principle  they  acted  upon  was  that 
nistee  or  receiver  is  not  entitled  to  be  indemnified  against 
ry  action  that  may  be  brought  charging  fraud  against  him 
■sonally,  but  only  in  cases  where  it  is  part  of  his  defense  as 
stee  or  receiver  in  on  action  brought  in  respect  of  the  estate 
t  he  is  also  defending  the  estate.  I  do  not  understand  the 
art  of  Appeal  there  to  have  differed  with  Lord  Eomilly,  had 
■d  Romilly's  view  been  the  correct  view  of  the  facte  of  the 
6,  namely,  that  he  ought  to  treat  it  as  though  it  were  a  serj- 
te  action  brought  against  the  trustee  on  the  ground  of  per 
al  fraud  or  misconduct. 

^ow,  when  I  come  to  consider  what  was  the  nature  of  the 
ion  brought  in  the  present  case,  I  cannot  avoid  seeing  that 
was  an  action  the  defense  of  which  could  not  have  resulted 
any  benefit  to  the  trust  estate.  It  is  true  that  the  charges 
ught  against  Mr.  Singleton  were  charges  brought  against 
1  for  acts  done  while  he  was  administrator  pendente  lite  and 
lie  he  was  receiver;  but  the  charges  against  him  are  charges 
gross  personal  fraud,  and,  however  successful  he  might  have 
n,  as  he  was,  in  the  defense  of  the  action,  that  could  result, 
[  has  resulted,  in  no  benefit  to  the  estate.  Again  I  want  to 
;ay  that  I  am  not  laying  down  any  general  rule  that  it  must  be 
wn  to  be  for  the  benefit  of  the  estate,  although,  as  at  present 
ised,  I  do  not  quite  see  how  any  action,  the  result  of  which 
Id  not  be  for  the  benefit  of  the  [656]  estate,  would  be  al- 
ed  to  be  defended  at  the  expense  of  the  estate. 
'.  have  dealt  at  some  length  with  Walters  v.  Woodbridge,  supra, 
ause  it  appears  to  me  the  most  important  case  on  the  ques- 
l;  but  I  will  refer  to  a  few  others  to  show  that  I  have  not 
rlooked  them.     The  first  is  Courand  v.  Bantner  (1846)  9 
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Bear.  3.  In  that  case  a  clergyman  created  a  number  of  encum- 
brances on  hia  living.  A  bill  was  filed  and  a  receiver  was  ap- 
pointed, and  then  Hamper  presented  a  petition  seeking  to  charge 
the  receiver  on  account  of  various  alleged  neglects  and  defaults ; 
but  the  Master  of  the  Bolls  dismissed  it  with  costs.  The  argu- 
ment is  not  given  at  length,  but  it  is  stated  that  Mr.  Chandless 
was  heard  for  an  encumbrancer;  and  the  Master  of  the  Bolls 
said:  "I  have  no  doubt  that  the  receiver  must  be  indemnified, 
and  have  his  costs,  as  between  solicitor  and  client,  out  of  the 
fund."  That  was  a  proceeding  in  an  action,  and  with  refer- 
ence to  accounts  brought  in  by  the  receiver;  and  it  appears  to 
me  it  is  analogous  to  a  case  where  opposition  has  been  made  to 
a  receiver  by  parties  entitled  to  appear  on  passing  his  accounts 
seeking  to  disallow  items  in  his  accounts.  In  those  circum- 
stances I  think  it  was  natural  that  his  costs  should  be  allowed 
out  of  the  estate  as  against  the  encumbrancers  who  took  knowing 
that  it  would  be  subject  to  the  proper  costs  to  be  incurred  in  an 
encumbrancer's  suit,  and  the  receiver  was  appointed  as  much 
for  their  benefit  as  for  the  benefit  of  the  mortgagor.  It  appears 
to  me,  therefore,  that  that  case  is  no  authority  for  doing  what  is 
asked  in  the  present  case. 

Another  case  referred  to  was  Bristowe  v.  Needham  (1847)  2 
Phill.  Ch.  190,  191.  There  the  receiver  did  not  obtain  the  sanc- 
tion of  the  court.  He  defended  an  action  brought  against  him 
by  a  party  to  the  cause.  What  the  nature  of  the  action  was  I 
do  not  know.  It  appears  to  have  been  an  action  brought  against 
him  at  law  by  the  defendant,  that  he  successfully  defended  it 
It  was  probably  an  action  that  in  the  ordinary  course  would 
have  affected  the  estate,  had  the  result  been  different  The  Lord 
Chancellor  said,  though  that  circumstance  (that  is,  that  he  made 
the  [657]  defense  without  the  sanction  of  the  court)  would  have 
deprived  the  receiver  of  his  right  to  reimbursement  if  he  had 
failed  in  his  defense,  "yet,  as  he  had  succeeded  without  putting 
the  estate  to  the  expense  of  an  application  to  the  court,  which  he 
might  have  made  for  his  own  security,  there  was  no  reason  why 
he  should  not  stand  in  the  same  position  as  to  indemnity,  as  if 
he  had  made  that  application."  The  decision  there  only  is  that, 
by  not  applying  to  the  court  for  leave,  the  receiver  is  not  de- 
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prived  of  that  indemnity  which,  if  he  had  applied  for  leave  and 
obtained  it,  he  would  in  a  proper  case  have  been  entitled  to. 

The  case  of  Hosegood  v.  Pedler  (1896)  66  L.  J.  Q.  B.  N.  S. 
18,  before  Charles,  J.,  that  was  cited,  I  will  not  refer  to  at  length 
because  there  the  circumstances  were  very  different  from  those 
of  the  present  case ;  but  there  are  certain  observations  in  it  with 
regard  to  the  right  to  indemnity  being  a  right  of  indemnity  while 
the  office  is  continuing,  and  in  respect  of  acts  done  in  the  course 
of  that  office,  which,  so  far  as  they  have  any  bearing  on  the 
present  case,  are  hostile  to  the  claim  on  the  part  of  Mr.  Single- 
ton. 

I,  of  course,  regret  very  mnch  that  Mr.  Singleton  should  suf- 
fer by  reason  of  the  impecuniosity  of  the  person  who  has  brought 
an  action  of  such  a  nature  against  him ;  but,  without  going  into 
the  illustrations  that  were  put,  it  is  perfectly  obvious  that  a  line 
must  be  drawn  somewhere,  and.  that  a  receiver  cannot  be  entitled 
to  indemnity  in  respect  of  the  costs  of  an  action  brought  against 
him,  if  it  is  a  purely  personal  action  against  him,  and  not  hav- 
ing relation  to  the  estate,  except  so  far  as  the  acts  complained  of 
were  acts  done  by  him  while  acting  as  an  officer  of  the  court. 
I  think,  therefore,  that  the  present  application  by  the  late  re- 
ceiver for  costs  incurred,  and  for  indemnity  against  these  costs 
out  of  this  estate,  must  be  refused. 

Solicitors:  Stanley  J.  Attenborough;  Povmall  &  Company; 
Crawford  &  Chester;  A.  F.   V.   Wild;  Robert*  &   Wrighteon. 

Note.  —  Right  of  receiver  to  be  indemnified  for  costs  of  de- 
fending an  action  charging  him  with  fraud  or  misconduct 

A  receiver  is,  broadly  speaking,  entitled  to  allowances  from  the 
corpus  of  the  estate,  for  coats  incurred  by  him  in  actions  involving 
the  protection  or  the  enforcement  of  rights  of  the  estate. 

A  situation  out  of  the  ordinary,  and  upon  which  there  is  scant 
authority,  is  presented  by  the  case  of  Be  Dunn,  where  it  is  held  that 
a  receiver  is  not  entitled  to  charge  the  receivership  property  with 
the  costs  inclined  by  him  in  defending  an  action  in  which  he  was 
charged  with  gross  personal  fraud  while  acting  as  receiver,  notwith- 
standing the  fact  that  his  defense  was  successful. 

The  reasoning  of  this  case,  that  the  outcome  of  such  an  action,  how- 
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ever  successful,  could  work  no  benefit  to  the  trust  estate,  seems 
The  case  was  not  one  in  which  the  receiver  was  required  to 
behalf  of  the  estate ;  but,  on  the  contrary,  was  one  in  which  he 
purely  and  solely  for  his  own  personal  protection.  While  th 
that  he  had  acted  in  a  fiduciary  capacity  to  the  estate  furnished 
one  a  cause  for  attacking  him  personally,  it  is  difficult  to  se 
this  alone  should  render  the  estate  liable  for  the  costs  incur 
a  matter  in  which  it  was  not  in  the  least  interested. 

The  decision  in  Re  Dunn  finds  support  in  the  case  of  Re 
(1853)  4  Md.  Ch.  126,  where  the  receiver  of  a  lunatic  was  re 
from  office  on  an  application  instituted  by  a  third  party,  and 
held  that  he  could  not  charge  the  estate  with  counsel  fees  in 
by  him  in  resisting  the  application.  Concerning  the  rights 
ceivers  to  charge  the  cost  of  litigation  to  the  estate,  the  court 
"Nor  is  it  proper  to  charge  the  estate  with  the  cost  of  a  liti 
about  the  appointment  of  a  receiver.  If  other  persons  thought 
to  carry  on  a  controversy  of  that  description,  well  and  good,  bu 
must  do  so  at  their  own  expense.  The  committee  and  recei' 
long  as  he  fills  those  offices,  will  be,  and  has  been,  allowed  i 
proper  and  reasonable  fees  paid  to  counsel  for  advice  and  assi 
in  the  discharge  of  his  duty  and  in  aiding  him  to  preserve  ai 
fend  the  estate.  But  beyond  this  he  cannot  go.  If  he  choc 
carry  on  a  litigation  for  his  office,  he  must  pay  the  costs  out 
own  pocket.  He  holds  the  office  at  the  discretion  of  the  courl 
should  a  dispute  arise  in  regard  to  the  propriety  of  continuing  ) 
it,  or  appointing  someone  in  his  stead,  the  controversy  must  b 
ducted  by  parties  interested  in  the  estate,  and  at  their  own  ex 
If,  to  be  sure,  the  official  conduct  of  the  committee  is  assailed,  h 
defend  it,  and  if  he  does  so  successfully,  the  assailant  will  be  m 
pay  the  costs,  but  fees  to  counsel,  even  in  that  case,  should  r 
I  apprehend,  be  thrown  on  the  estate.  But  here  Air.  Ellicol 
unsuccessful.  He  was  removed  from  the  office  of  receiver 
hence  it  follows  he  was  wrong,  in  the  judgment  of  the  court, 
sisting  the  application  of  the  party  who  proceeded  against  him 
allow  him  to  throw  his  counsel  fees  on  the  estate  under  such  ci 
stances  would,  I  think,  be  manifestly  improper." 

See  also  the  cases  of  Walters  v.  Woodbridge  (1878)  7  Ch.  D 
47  L.  J.  Ch.  N.  S.  516,  38  L.  T.  W.  S.  83,  26  Week.  Rep. 
Courand  v.  Hanmer  (1846)  9  Beav.  3;  and  Bristowe  v.  Net 
(1847)  2  Phill.  Ch.  190;  which  are  set  out  by  the  court  in  Re  I 

J.  T.  W 
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[ENGLISH  COtfBT  OF  APPEAL.] 

NTJSSEY  v.  PROVINCIAL  BILL  POSTING  COMPANY 

and  EDDISON. 

[1969]  1  Cta.  734. 

Alao  Reported  in  78  L.  J.  Cli.  N.  S.  SSff,  100  L.  T.  N.  S.  687,  26  Timet  L. 

R.  489,  S3  Sol.  Jo.  418. 

Building  estate  —  Restrictive  covenants  —  "Offenervo"  trade  or  busi- 
ness —  JtUlpostino  —  Advertimemxent  hoarding  —  Building  —  Man- 
datory injunction. 

The  plan  and  conditions  of  isJe  of  a  residential  estate  provided  that 
all  tin  lota  should  be  subject  to  certain  restrictive  covenants  for  the 
general  benefit  of  the  state,  and,  amongst  others,  that  the  purchasers 
were  not  to  erect  any  "building"  for  manufacturing  purposes,  or  "for 
the  carrying  on  of  any  noisy,  noisome,  offensive,  or  dangerous  trade  or 
calling."  A  lessen  from  one  of  the  purchasers  of  two  lota  had  erected 
along  the  boundary  of  the  land  where  it  adjoined  the  plaintiff's  plot  a 
hoarding  of  a  permanent  nature,  150  feet  long  and  IS  feet  high,  and 
covered  the  hoarding  with  advertisements.  On  an  action  by  the  plain- 
tiff for  a  mandatory  injunction  for  the  removal  of  this  hoarding: — 

Held  by  Cortina-Hardy,  MJL,  and  Buckley,  L.J.  (affirming  the  deci- 
sion of  Neville,  J.),  that  this  hoarding  was,  within  the  meaning  of  the 
above  covenant,  a  "building"  upon  which  the  trade  of  billposting  was 
carried  on,  and  that  this  was  an  "offensive"  trade  to  the  owners  of  the 
adjoining  plots,  and,  consequently,  that  the  plaintiff  waa  entitled  to  a 
mandatory  injunction. 

But  held  per  Fletcher  Moulton,  L.J.,  that  "offensive"  meant  some- 
thing eptodem  generis  with  "noisy,  noisome,  and  dangerous,"  i,  «.,  some 
trade  the  carrying  on  of  which  physically  interfered  with  the  comfort 
of  a  neighbor,  and  that  the  hoarding  was  not  a  "building"  within  the 


(April  2,  1609.) 

Appeal  from  a  decision  of  Neville,  J, 

The  main  question  raised  by  this  appeal  was  whether  the 
erection  of  an  advertisement  boarding  was  a  breach  of  a  restric- 
tive covenant  for  the  general  benefit  of  the  purchasers  of  the 
various  plots  on  a  residential  estate  not  to  erect  an;  building 
for  manufacturing  purposes,  or  "for  the  carrying  on  of  any 
noisy,  noisome,  offensive,  or  dangerous  trade  or  calling." 

The  facts  so  far  as  material  were  shortly  as  follows:    The 
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plaintiff  and  the  defendant  Eddison  were  respectively  owners 
of  plots  of  land  which  originally  formed  part  of  the  Headingley 
Gardens  estate  in  the  city  of  Leeds.  Thia  property  was  offered 
for  Bale  in  1859  as  a  residential  building  estate  in  twenty-eight 
[735]  lots,  subject  to  a  general  sale  plan,  and  subject  to  certain 
conditions  of  sale  which  provided  for  all  the  lots  being  subject  to 
certain  restrictive  stipulations  for  the  general  benefit  of  the 
estate.  By  the  original  plan  it  appeared  that  the  various  lota 
were  to  be  used  for  the  erection  of  houses  of  a  certain  value, 
with  a  lodge  or  manservant's  house,  and  at  a  substantial  distance 
from  the  roads  as  laid  out  on  the  plan.  The  ground  also  was 
so  planted  and  arranged  and  was  disposed  of  on  such  condi- 
tions as  to  show,  in  the  opinion  of  the  majority  of  the  court, 
that  residential  houses  were  intended  to  be  built  The  plaintiff 
was  the  owner  of  lot  19,  and  the  defendant  Eddison  of  the 
adjoining  lots  20  and  21.  The  conveyance  to  the  defendant 
Eddison  contained,  pursuant  to  general  conditions  of  sale,  a 
covenant  by  Eddison  to  fence  off  lots  20  and  21  from  the  road, 
that  such  fence  should  consist  of  a  dwarf  wall  with  iron  palisad- 
ing, and  gates  either  of  wood  or  iron,  "and  that  no  bricks  should 
at  any  time  be  burnt  upon  the  said  lots  or  any  of  them,  and 
no  building  should  be  erected  thereon  to  be  used  for  manufactur- 
ing purposes  nor  for  the  carrying  on  of  any  noisy,  noisome,  of- 
fensive, or  dangerous  trade  or  calling,  nor  as  a  public  house  or 
retail  shop,  and  no  steam  engine  should  be  erected  thereon." 

In  1907  the  defendant  Eddison  agreed  to  lease  to  the  defend- 
ant company  the  exclusive  Tight  of  posting  bills  and  exhibiting 
advertisements  upon  the  land  in  question,  the  defendant  com- 
pany having  the  right  to  erect  a  billposting  hoarding  thereon. 
In  pursuance  of  this  agreement  the  defendant  company  erected 
along  the  boundary  of  the  land  where  it  immediately  adjoined 
the  plaintiff's  premises  a  hoarding  of  a  permanent  nature,  156 
feet  long  and  15  feet  high,  and  covered  the  hoarding  with  adver- 
tisements. The  plaintiff  claimed  that  the  erection  of  the  hoard- 
ing was  a  breach  of  the  covenant  to  fence,  and  also  a  breach  of 
the  covenant  against  erecting  any  building  for  the  purpose  of 
carrying  on  any  offensive  trade  or  calling.     He  accordingly 
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brought  the  present  action  to  obtain  a  mandatory  injunction  to 
compel  the  defendants  to  poll  down  the  hoarding. 

There  was  evidence  on  behalf  of  the  plaintiff  that  this  hoard- 
ing, besides  the  litter  and  waste  paper  that  came  from  old 
[736]  advertisements,  was  a  great  disfigurement  to  the  neighbor- 
hood and  a  legitimate  ground  of  offense  to  the  plaintiff  and 
other  adjoining  owners. 

Neville,  J.,  held  that  the  hoarding  was  a  fence  other  than  a 
fence  provided  for  by  the  covenant,  and  was  also  a  building  for 
the  purpose  of  carrying  on  an  offensive  trade.  He  accordingly 
granted  the  injunction  asked  for  by  the  plaintiff. 

The  defendant  Eddison  appealed. 

Danckwerts,  K.C.,  and  Austen-CartmeU,  for  the  appel- 
lant. This  hoarding  is  not  an  "offense"  within  the  meaning  of 
this  covenant.  Advertising  is  not  an  offensive  trade,  neither  is 
this  hoarding  a  'Trailding."  Boyce  v.  Paddington  Borough 
Council  [1903]  1  Ch.  109;  Paddington  Corporation  v.  Attorney 
General  [1906]  A.  C.  1,  75  L.  J.  Ch.  N.  S.  4,  70  J.  P.  41,  54 
Week.  Rep.  317,  93  L.  T.  N.  S.  673,  4  L.  G.  R.  19,  22  Times 
L.  R.  55;  Foster  v.  Fraser  [1893]  3  Oh.  158,  63  L.  J.  Ch.  N. 
S.  91,  3  Reports,  635,  69  L.  T.  N.  S.  136,  42  Week.  Rep.  11, 
57  J.  P.  646;  Wilson  v.  Queen's  Club  [1891]  3  Ch.  522,  60 
L.  J.  Ch.  N.  S.  698,  65  L.  T.  N.  S.  42,  40  Week.  Rep.  172.  It 
may  be  an  erection,  but  it  is  not  a  building. 

[Cozens-Hardy,  M.R,  referred  to  Wood  v.  Cooper  [1894] 
3  Ch.  671,  63  L.  J.  Ch.  N.  S.  846,  8  Reports,  517,  71  L.  T. 
N.  S.  222,  43  Week.  Rep.  201.] 

In  that  case  the  word  relied  on  was  "annoyance;"  that  word 
is  not  in  the  present  covenant  The  language  of  this  covenant 
shows  that  some  kind  of  messuage  was  contemplated,  and  the 
word  "offensive"  must  be  read  as  ejusdem  generis  with  the  other 
words  "noisy,  noisome,  and  dangerous."  Billposting  is  not  a 
noisome  or  offensive  trade.  "Public  house"  is  specially  mentioned 
because  that  is  not  necessarily  an  offensive  trade.  Jones  v. 
Thome  (1823)  1  Bam.  &  C.  715,  3  Dowl.  &  R,  152,  1  L.  3. 
K.  B.  200,  25  Revised  Rep.  546. 
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[Buckley*  L.  J.:  The  question  here  seems  to  be  -whether  this 
trade,  as  carried  on  on  this  hoarding,  is  not  "offensive"  in  this 
residential  neighborhood  to  these  particular  residents,  the  plain- 
tiff and  adjoining  owners.] 

An  interference  with  the  pleasurable  enjoyment  of  the  view 
from  their  windows  or  grounds  is  not  an  "offense"  to  the  neigh- 
boring ownerB.  In  Tod-Heatly  v.  Benham  (1888)  40  Ch.  D.  80, 
58  L.  J.  Ch.  N.  S.  83,  60  L,  T.  N.  S.  241,  37  Week.  Rep.  38,  the 
words  were  "annoyance  and  grievance."  It  cannot  be  said  of 
a  hoarding  that  it  will  offend  against  any  sense ;  the  utmost  that 
[737]  can  be  said  against  it  is  that  it  is  a  blot  on  the  landscape. 
We  also  say  that  it  is  sot  a  "fence,"  bo  as  to  be  a  breach  of  the 
covenant  as  to  fencing. 

Buckmaster,  K.O.,  and  Krnngton,  for  the  respondents, 
were  only  called  upon  on  the  question  whether  this  hoarding  was 
a  building  for  an  offensive  trade  within  the  covenant 

The  general  estate  plan  in  effect  made  a  representation  to 
every  intending  purchaser  that  this  was  to  be  a  residential  estate, 
and  this  covenant  must  therefore  be  construed  having  regard 
to  this  representation.  A  public  house,  retail  shops,  and  manu- 
facturing businesses  are  expressly  prohibited;  therefore  the  cov- 
enant must  be  interpreted  with  due  regard  to  the  residents  on 
this  estate,  and  the  court  must  see  whether  what  is  being  done 
is  "offensive"  to  them.  "Offensive,"  therefore,  must  be  some- 
thing that  reasonably  causes  offense  to  the  persons  who  have  the 
benefit  of  this  covenant.  A  similar  covenant  was  considered  in 
Earl  of  Pembroke  v.  Warren  [1896]  1  I.  E.  76,  where  the  word 
was  construed  as  meaning  something  causing  well-founded  and 
reasonable  annoyance,  and  waa  not  restricted  to  something  un- 
pleasant to  the  eye,  ear,  or  nose.  This  boarding  is  an  offense  to 
the  particular  residents  on  this  estate;  it  offends  them  as  reason- 
able persons  and  on  reasonable  grounds.  [The  definitions  of 
"offensive"  in  the  Standard  Dictionary  and  in  the  Century  Dic- 
tionary were  also  cited.] 

Billposting  waa  restrained  by  injunction  in  Heard  v.  Stuart 
(1907)  24  Times  L.  R.  104.  [Long  Eaton  Recreation  Grounds 
Co.  v.  Midland  By.  Co.  [1902]  2KB.  574,  71  L  J.  K  B. 
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S.  837,  50  Week.  Rep.  693,  86  L,  T.  N.  S.  873,  18  Times 
K.  743,  67  J.  P.  1,  was  also  referred  to.] 
)anckwerts,  K.C.,  in  reply.  Bonnett  v.  Sadler  (1808)  14 
.  Jr.  526,  seems  to  show  that,  as  only  offensive  trades  are  pro- 
ted,  some  trade  not  offensive  may  be  carried  on.  The  judg- 
its  in  Earl  of  Pembroke  v,  Warren  all  seem  to  show  that  some- 
ig  in  the  nature  of  physical  discomfort  is  necessary  in  order 
■rove  a  breach  of  a  covenant  of  thiB  kind.  It  is  the  trade  that 
imed  at  by  this  covenant,  not  the  building,  and  advertising  is 
an  offensive  trade. 

738]  Cozens-I  lardy,  M.R. :  The  judgment  I  am  about  to 
1  is  that  of  Buckley,  L.  J. 

Except  that  the  learned  Judge  suffered  himself  to  be  led  astray 
•  treating  depreciation  as  per  se  evidence  of  offensive  trade,  I 
ik  he  was  right  on  every  point.  I  think  this  hoarding  is  both 
fence"  and  an  "offense,"  or,  to  put  it  more  accurately,  that 

hoarding  is  a  fence,  and  that  the  carrying  on  upon  it  the 
le  of  billposting  is  a  use  of  the  hoarding  for  an  offensive 
le  or  calling. 

Is  to  the  hoarding  being  a  fence,  it  is  a  fence  and  the  only 
ee  "against  the  side  of  Cardigan  Road."  The  obligation  was 
trect  and  maintain  against  the  side  of  Cardigan  Road,  that  is 
ay,  on  that  side  of  the  lot,  a  fence  consisting  of  a  dwarf  wall 
h  iron  palisading,  and  so  on,  and  no  other  kind  of  fence, 
jre  is  no  substance  in  saying  that  the  hoarding  is  set  back  at 

end  2  feet  9  inches  and  at  the  other  end  3  feet  from  the 
mate  boundary  of  the  plot,  and  that  being  erected  in  a  straight 
>  it  is  set  back  6  feet  in  the  middle  of  the  plot.  It  is,  I  think, 
snee  against  the  side  of  Cardigan  Road.  It  results  that  the 
t  part  of  the  order  under  appeal  is  right. 
fext  I  hold  that  this  hoarding  is  within  these  conditions  a 
lding,  and  that  there  is  carried  on  upon  this  building  the  trade 
calling  of  a  billposter.  I  by  no  means  affirm  that  in  every 
tract  a  hoarding  is  a  building,  but  this  hoarding  is,  I  think, 
nilding  within  these  conditions.    It  is  a  building  erected  for 

purpose  of  the  trade  of  billposting.  It  would  never  have 
ated  except  with  a  view  of  that  trade.    The  condition  does  .not 
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contain  the  word  "therein"  or  any  such  word.  This  is  a  Build- 
ing upon  which  the  trade  or  calling  of  billposting  is  carried  on. 
Billposting  is  a  trade  or  calling — that  seems  to  me  incapable  of 
dispute.  The  only  remaining  question  is  whether  this  trade  or 
calling  is  within  this  condition  offensive.  The  relevant  facts 
here  are  that  as  appears  by  the  original  plan  these  plots  were  to 
be  used  for  the  erection  of  houses  lying  at  a  very  substantial  dis- 
tance from  the  road,  and  contemplated  as  being  houses  which 
may  have  a  lodge  or  a  manservant's  house.  The  ground  was  so 
planted  and  so  arranged,  and  was  disposed  of  on  such  conditions 
as  to  show,  I  think,  that  residential  bouses  [739]  were  intended 
to  be  built  The  relevant  provision  then  is,  first,  that  no  build- 
ing erected  on  the  land  shall  be  used  for  either  (1)  manufac- 
turing purposes  or  (2)  as  a  retail  shop.  The  manufacturer  and 
the  retail  shopkeeper  both,  as  I  conceive,  carry  on  a  trade.  As 
regards  trades,  then,  it  remains  that  the  thing  not  forbidden  is 
wholesale  trade  not  included  within  the  term  "manufacturing." 
Upon  callings  and  upon  trades  otherwise  permitted  there  is  a 
veto  expressed  in  the  words  upon  which  the  question  arises.  The 
relevant  provision  is  that  they  shall  not  be  "offensive."  The 
context  in  which  that  word  occurs  shows  that  the  condition  for- 
bids (1)  noisy  trades  or  callings  which  offend  the  ear,  (2)  noi- 
some trades  or  callings  which  offend  the  nose,  (3)  trades  or 
callings  which  expose  a  man  to  danger,  and  (4)  trades  or  callings 
which  are  "offensive."  In  this  context  this  may  mean  offensive 
not  to  the  ear,  not  to  the  nose,  nor  by  way  of  danger,  leaving  as 
an  obvious  meaning  offensive  to  the  eye.  It  is  not  confined  to 
this,  but  I  Bee  no  reason  why  it  should  not  extend  to  it.  Further, 
the  word  "offensive"  is,  I  think,  to  be  construed  relatively  to 
the  person  contemplated  as  enjoying  the  benefit  of  the  stipula- 
tion, that  is  to  say,  relative  to  such  a  person  as  would  be  the 
purchaser  of  such  a  plot  upon  such  an  estate  as  this  estate  in  by 
the  conditions  and  plan  shown  to  be.  The  question,  therefore, 
is  whether  the  trade  or  calling  of  a  billposter  carried  on  upon  a 
hoarding  156  feet  long  and  15  feet  high,  carrying  with  it  such  dis- 
figurement and  such  litter  by  waste  paper,  and  so  on,  as  would 
result  from  the  employment  of  the  site  for  such  a  purpose,  can 
properly  be  called  offensive,  that  is,  as  legitimately  furnishing 
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ground  of  offense  to  a  reasonable  person  who  became  a  pur- 
chaser of  a  lot  on  this  estate.  A  man  may  be  legitimately  of- 
fended by  an  annoyance  which  does  not  amount  to  a  legal  nui- 
sance. The  evidence  here  is  not  strong,  but  it  is  sufficient,  I 
think,  to  ehow  that  this  plaintiff  and  the  other  residents  on  the 
estate  are  actuated  by  considerations  founded  not  in  esthetic 
sensitiveness,  but  in  reasonable  good  sense,  in  regarding  such  a 
hoarding  as  this  occupied  under  an  agreement  for  seven  years 
for  the  purpose  of  posting  bills,  as  a  legitimate  ground  of  offense 
to  them  as  owners  of  adjoining  plots.  It  results  that  in  my 
judgment  the  second  part  of  the  order  under  appeal  is  also  right 
[740]  The  appeal  therefore,  in  my  judgment,  fails  and  must  be 
dismissed,  with  costs. 

I  entirely  agree  with  the  judgment  I  have  just  read. 

Fletcher  Moulton,  L.J. :  I  agree  with  the  judgment  just 
delivered  as  far  as  it  relates  to  the  hoarding  being  a  breach  of 
the  covenant  as  to  fencing,  and  therefore  I  concur  in  the  appeal 
being  dismissed.  But  I  do  not  agree  with  that  judgment  so  far 
as  it  relates  to  its  being  a  breach  of  the  covenant  as  to  erecting 
buildings  for  the  carrying  on  of  certain  trades;  and  as  the  de- 
cision on  this  question  involves,  in  my  view,  an  important  point 
of  law,  I  propose  to  give  my  reasons  for  coming  to  a  different 
conclusion. 

This  case  is  an  ordinary  instance  of  the  sale  of  plots  included 
in  a  building  scheme.  The  conditions  of  sale  set  forth  clearly 
what  covenants  as  to  the  user  of  the  land  are  to  be  inserted  in 
the  conveyances  of  the  various  plots,  and  such  covenants  have 
been  duly  inserted.  None  of  the  purchasers  can  say  that  they 
expected  the  conveyance  of  his  neighbor's  lot  to  be  in  any  other 
form  than  it  in  fact  is.  The  plaintiff  is  the  owner  of  one  of  the 
plots,  and  his  right  to  enforce  these  covenants  so  far  as  they  are 
negative  covenants  may  be  taken  to  be  admitted. 

That  being  so,  it  appears  to  me  that  the  existence  and  nature 
of  the  building  scheme  are  wholly  immaterial  for  the  purposes 
of  our  decision.  They  are  material  to  establish  the  right  to 
enforce  covenants  contained  in  conveyances  to  which  the  plaintiff 
is  not  a  party,  and  which  therefore  he  could  not  under  other 
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circumstances  enforce.  But  they  are  only  material  for  that 
purpose.  They  do  not  affect  the  construction  or  scope  of  those 
covenants.  The  utmost  they  can  do  is  to  give  to  the  plaintiff 
the  right  to  enforce  those  covenants  in  as  ample  a-  manner  as  if 
he  were  the  vendor,  that  is,  an  actual  party  to  the  conveyance, 
the  validity  of  the  covenants  and  their  being  binding  on  pur- 
chasers being  unquestionable.  When  these  matters  are  admitted, 
as  I  take  them  to  be  in  this  case,  the  details  and  even  the 
existence  of  the  building  scheme  become  irrelevant,  and  it  ap- 
pears to  me  to  be  as  illegitimate  to  look  at  the  documents  relating 
to  it,  for  the  purpose  of  construing  the  covenants,  as  it  would 
be  to  look  at  any  other  foreign  document 

[741]  It  by  no  means  follows  from  the  existence  of  a  building 
scheme  that  a  third  party  has  aa  ample  a  right  to  enforce  nega- 
tive covenants  in  a  conveyance  as  if  he  were  a  party  to  it.  But 
he  cannot  have  ampler  rights;  and  if  we  construe  the  covenant 
as  it  would  properly  be  construed  in  such  a  context,  and  admit 
its  full  validity  and  the  right  of  the  plaintiff  to  enforce  it,  as  if 
he  were  a  party  to  the  deed,  we  have  taken  the  maximum  of  the 
obligations  under  which  the  purchaser  places  himself,  or — re- 
garding it  from  the  other  point  of  view — the  maximum  of  the 
rights  that  any  person  whatever  can  have  against  him  by  reason 
of  the  conveyance.  I  propose  to  assume  that  the  plaintiff  is 
entitled  to  enforce  this  maximum.  What  it  amounts  to  is,  as  I 
have  pointed  out,  a  pure  question  of  construction  of  the  language 
of  the  conveyance. 

The  covenant  which  we  have  here  to  construe  reads  aa  follows : 
"And  that  no  bricks  should  at  any  time  be  burnt  upon  the  said 
lots  or  any  of  them,  and  no  building  should  be  erected  thereon  to 
be  used  for  manufacturing  purposes,  nor  for  the  carrying  on  of 
any  noisy,  noisome,  offensive,  or  dangerous  trade  or  calling,  nor 
as  a  public  house  or  retail  shop,  and  no  steam  engine  should  be 
erected  thereon."  The  first  thing  to  observe  here  is  that  there 
is  no  covenant  that  the  land  shall  be  used  for  residential  pur- 
poses only.  It  is  true  that  there  are  restrictions  on  the  value 
and  number  of  houses  built  upon  it,  and  they  most  not  come 
beyond  a  certain  frontage  line.  But  this,  if  it  has  any  effect, 
seems  to  me  to  emphasize  the  absence  of  a  covenant  that  the 
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land  shall  be  used  for  residential  purposes  only.  Next  it  will  be 
seen  that  trade  user  ia  only  partially  excluded.  Excepting  brick- 
burning,  no  trade  user  ia  excluded  except  so  far  as  it  requires 
buildings,  and  even  then  wholesale  trades  are  not  excluded  unless 
they  are  "noisy,  noisome,  offensive,  or  dangerous."  Thus  the 
purchaser  might  let  the  ground  to  a  laundry  for  a  drying  ground, 
or  might  use  the  ground  for  livery  stables,  without  any  breach  of 
his  covenants.  He  must  keep  the  Cardigan  Road  fence  uniform 
with  ihat  of  his  neighbors,  namely,  a  dwarf  wall  with  iron 
palisading,  but  that  is  all. 

The  argument  on  behalf  of  the  plaintiff  is  that  exhibiting 
posters  is  an  "offensive"  trade.  Even  if  the  word  were  used 
[742]  alone,  without  any  context  serviceable  to  guide  us  as  to 
its  meaning,  I  personally  should  have  no  doubt  that  this  con- 
struction was  unsustainable.  But  it  occurs  in  company  with  the 
three  other  descriptive  adjectives  noisy,  noisome,  and  dangerous, 
and  in  my  opinion  means  something  ejusdem  generis  with  them, 
namely,  some  trade  the  carrying  on  of  which  physically  inter- 
feres with  the  comfort  of  a  neighbor.  And  this  is,  in  my  opinion, 
its  ordinary  and  natural  interpretation,  as  well  as  its  recognized 
meaning  in  such  covenants.  It  has  nothing  to  do  with  the  purely 
esthetic  suBceptibilitieB  of  possible  owners  of  adjacent  land.  I 
cannot  help  protesting  against  the  process  of  arriving  at  the 
true  meaning  of  words  in  common  use  by  etymological  reasoning 
based  on  their  derivation.  We  have  no  right  to  say  because  "of- 
fensive" is  an  adjectival  derivative  from  the  verb  "offend"  that 
therefore  whatever  offends  is  rightly  termed  offensive.  A  man 
by  tactless  language  in  a  speech  may  give  just  offense,  but  that 
would  not  justify  one  in  saying  that  he  was  guilty  of  using  of- 
fensive language.  The  word  "offensive,"  as  applied  to  trades,  has 
a  fairly  denned  meaning  of  its  own,  though  it  would  no  doubt 
be  interpreted  more  widely  in  a  high-class  residential  neighbor- 
hood than  in  a  case  like  the  present,  where  at  the  time  of  the 
sale  there  were  no  houses,  and  which  it  was  not  intended  to  re- 
strict to  residential  purposes.  In  such  a  case  as  the  present  I 
can  see  no  reason  for  giving  to  the  word  any  but  its  ordinary 
and  well-known  meaning  when  applied  to  trades,  which  is  strictly 
ejvadem  generis  with  noisy,  noisome,  and  dangerous,  and  if  we 
B.  R.  Cm.  Vol.  II.-  28. 
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do  bo  the  trade  of  exhibiting  posters  is  clearly  oatside 
enant 

I  am  also  of  opinion  that  the  plaintiff's  constrnctioi 
covenant  is  unsustainable  on  another  ground.  A  "he 
is  not  in  my  opinion  a  "building,"  within  the  meaning 
covenant.  It  is  obvious  that  no  one  would  in  common  ] 
so  style  it,  and  although  I  agree  that  in  certain  cases  it 
included  in  the  term,  it  can  only  be  so  by  reason  of  some 
context  or  some  peculiarity  in  the  subject-matter  in  eoi 
with  which  it  is  used.  A  covenant  to  maintain  and 
repair  all  buildings  erected  on  the  land  would  not  cc 
leaseholder  to  keep  standing  for  the  whole  of  his  te: 
[743]  hoarding  he  might  erect  perhaps  for  a  very  ter 
purpose.  There  is  nothing  here  which,  to  my  mind,  gi 
justification  for  ascribing  any  unusual  meaning  to  tit 
,fbuilding,"  so  as  to  make  it  include  a  mere  screen.  On 
trary,  the  context,  to  my  mind,  points  clearly  to  the  ii 
to  use  it  in  its  ordinary  sense.  It  contemplates  the  buildii 
"used  for  manufacturing  purposes,"  or  "for  the  carrying 
certain  trades  or  callings,  or  "as  a  public  house  or  retail 
It  is  only  to  buildings  to  be  used  for  such  purposes  that 
enant  refers,  and  such  language  appears  to  me  to  negat 
suggestion  that  the  word  can  be  used  in  any  sense  wider 
ordinary  meaning.  I  certainly  cannot  be  party  to  giving 
covenant  a  construction  which  would  forbid  the  purchas< 
allowing  posters  to  be  displayed  on  his  back  wall  (sh< 
choose  to  erect  one  on  the  Church  street  side  of  his  pre 
on  the  ground  that  his  doing  so  rendered  him  guilty  o 
ing  a  building  to  be  used  for  a  noisy,  noisome,  offem 
dangerous  trade, 

Solicitors:  8urr,  Qribble,  Nelson,  &  Oliver,  for  Nels 
disons,  £  Lupton,  Leeds;  Vincent  &  Vincent,  for  North  i 
Leeds. 


Note. — Billboard  as  violative  of  restrictive  covenant  as 

of  premises,  or  structures  permissible  thereon. 

In  Noel  v.  Hill  (1911)  —  Mo.  App.  — ,  138  S.  W.  364,  t 
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ticm  of  billboards,  authority  to  do  which  was  granted  by  the  owner 
of  the  premises  to  an  advertising  company  for  a  consideration,  and 
the  sale  or  letting  out  of  space  on  these  billboards  to  be  occupied  with 
advertising  matter,  was  held  to  violate  a  prescription  prohibiting  the 
premises  from  being  "used  for  trade,  manufactures,  or  business  of  any 
kind  whatever." 

In  Tubbs  v.  Esser  (1909)  26  Times  L.  B.  145,  it  was  held  that  the 
letting  of  the  gable  ends  of  a  house  for  the  display  of  advertising 
posters  was  a  breach  of  a  covenant  in  a  lease  not  to  use,  exercise, 
or  carry  on,  or  permit  to  be  used,  exercised,  or  carried  on,  upon  the 
premises  or  any  part  thereof,  any  trade  or  business  whatsoever;  and, 
presumably,  of  a  further  covenant  to  keep  the  premises  as,  and  for,  a 
private  dwelling  house. 

In  Heard  v.  Stuart  (1907)  25  Times  L.  B.  104,  it  was  held  that  the 
letting  of  the  flank  wall  of  a  house  to  a  billposting  company  was  vio- 
lative of  covenants  in  a  lease  to  keep  the  premises  in  good  and  sub- 
stantial repair  and  condition;  not  to  make  any  alteration  in  the  ex- 
ternal appearance  of  the  buildings ;  and  not  to  do  or  suffer  to  be  done 
any  act  or  thing  which  might  be  or  grow  to  the  annoyance,  damage, 
or  disturbance  of  the  lessors  or  the  neighborhood ;  and  possibly  of 
further  covenants  not  to  carry  on  any  business  on  the  premises  other 
than  that  of  a  tailor,  and  not  to  assign  or  part  with  the  possession  of 
the  premises  or  any  part  thereof. 

And  see  in  this  connection  Louisville  Gunning  System  y.  Parks 
(1907)  126  Ky.  532,  13  L.B.A.(N.S.)  587,  104  S.  W.  331,  and 
Louisville  Gunning  System  v.  Knighton  (1907)  31  Ky.  L.  Sep.  923, 
104  S.  W.  332,  which  held  that  the  lease  of  the  wall  of  a  house  for 
advertising  purposes  is  a  transfer  of  an  interest  in  the  premises  or  a 
portion  thereof  within  the  meaning  of  a  statute  providing  tbat  every 
assignment  or  transfer  of  hie  interest  in  the  premises  or  any  portion 
thereof  by  a  tenant  having  a  term  of  lees  than  two  years  shall  operate 
a  forfeiture  to  the  landlord. 

In  Foster  v.  Fraser  [1893]  3  Ch.  158,  63  L.  J.  Ch.  N.  S.  91, 
69  L.  T.  N.  S.  136,  42  Week.  Eep.  11,  57  J.  P.  646,  3  Reports,  635, 
it  was  held  that,  there  being  nothing  to  show  the  protection  which 
the  covenant  was  intended  to  effect,  or  the  purpose  for  which  it  was 
put  into  the  deed,  an  advertisement  hoarding  could  not  be  deemed  a 
building  within  the  grantee's  covenant,  that  any  "bnilding"  which 
should  be  erected  on  the  land  should  be  of  a  certain  height,  and  have 
a  stucco  front  and  a  slated  roof,  and  be  used  only  as  a  dwelling  house. 

But  see,  as  showing  how  the  construction  of  such  a  covenant  will 
be  varied  by  evidence  of  the  manifest  purpose  of  the  parties,  Wright 
v.  Evans  (1867)  2"  Abb.  Pr.  N".  S.  308,  in  which  a  fence  (not,  how- 
ever, erected  as  a  billboard)  was  held,  in  view  of  the  manifest  inten- 
tion of  the  parties  that  a  space  should  be  left  open  to  afford  light  and 
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air  to  a  building  adjoining  the  premises  conveyed,  to  be  a  "building" 
within  the  meaning  of  a  restrictive  covenant  against  the  erection  of 
any  building  within  15  feet  of  the  rear  line  of  the  premises  conveyed. 
And  in  Pocock  v.  Oilkam  (1883)  1  Cab.  &  El.  104,  wooden  hoard- 
ings erected  for  the  purposes  of  advertisement,  against  the  side  of  a 
dwelling  house  and  on  the  top  of  a  parapet  wall,  were  held  to  violate 
a  covenant  in  a  lease  that  the  lessee  would  not  alter  or  vary  the  dwell- 
ing house,  nor  erect  or  make  any  other  building  or  erection  upon 
any  part  of  the  demised  premises.  R  S.  0. 


[ENGLISH  COURT  OF  APPEAL.] 

KEMP  and  Others  v.  BAERSELMAN. 

[1006}  2  K.  B.  604. 
Also  Reported  in  IBL.J.K.  B.  N.  8.  873. 

Contract  —  Assignaotlitv  —  Contract  to  supply  poods  as  purchaser 
may  require  for  his  business  —  Agreement  by  purchaser  not  to  buy 
similar  good*  from  others  —  Assignment  of  purchaser's  business  — 
Right  of  assignee  to  require  supply  of  goods  from  vendor. 

The  defendant  contracted  with  K.,  a  cake  manufacturer,  to  supply 
bim  with  all  the  eggs  of  a  specified  quality  "that  he  shall  require  for 
manufacturing  purposes  for  one  year,"  El  undertaking  not  to  purchase 
eggs  from  any  other  merchant  during  the  year  so  long  as  the  defendant 
was  ready  to  supply  them.  During  the  year  K.  transferred  his  business 
to  a  company,  whereupon  the  defendant  claimed  to  be  discharged  from 
hie  contract,  and  refused  to  supply  any  more  eggs  either  to  K.  or  to 
the  company.  In  an  action  brought  by  K.  and  the  company,  as  ooplain- 
tiffs,  for  breach  of  the  contract:  — 

Held,  that  the  defendant's  contract  was  with  K.  personally,  that  the 
benefit  of  it  was  not  assignable,  and  that  the  defendant  was  discharged 
from  his  obligation. 

TolKuT>t  v.  Associated  Portland  Cement  Manufacturers  [1903]  A.  C. 
414,  72  L.  J.  K.  B.  N.  S.  834,  80  L.  T.  H.  B.  19a,  IB  Times  L.  R.  077, 
58  Week.  Rep.  143,  distinguished. 

(July  7, 1908. ) 

Afpxax  by  defendant  against  a  judgment  of  Channel!,  J.,  and 
cross  appeal  by  plaintiffs. 

The  plaintiff  George  H.  Kemp  was,  previously  to  the  assign- 
ment hereinafter  mentioned,  a  cake  manufacturer,  carrying  on 
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business  at  two  places  in  London  (Annette  Road,  Holloway,  and 
Martineau  Road),  and  having  a  depot  at  Cardiff.  The  defendant 
was  a  provision  merchant.  By  an  agreement  dated  March  24, 
1904,  made  between  G.  H.  Kemp  and  the  defendant,  it  was 
agreed  as  follows : — 

1.  "Baerselman  agrees  to  supply  and  Kemp  agrees  to  accept 
all  the  fresh  shell  eggs  Star  Wreaths  or  equal  to  Star  Wreaths 
that  he  shall  require  for  manufacturing  purposes  for  one  year 
from  April  1, 1904,  to  April  1, 1905,"  at  certain  specified  prices. 

3.  "The  said  Baerselman  agrees  to  deliver  all  shells  eggs 
.  .  .  to  either  of  Kemp's  Loudon  factories  free  of  charge, 
and  all  goods  for  Kemp's  Cardiff  depot  free  on  rail  or  boat" 

4.  "Every  fourteen  days  a  statement  of  account  is  to  be  ren- 
dered, [605]  and  after  being  checked  and  found  correct  Baersel- 
man to  draw  for  the  amount  at  two  months  from  date  of  de- 
livery." 

5.  "During  the  continuance  of  this  agreement,  or  so  long  as 
the  said  Baerselman  shall  continue  to  supply  sound  fresh  eggs 
satisfactorily  to  the  said  Kemp,  the  said  Kemp  undertakes  not  to 
purchase  eggs  from  any  other  merchant." 

In  July,  1904,  G.  H.  Kemp  purchased  the  business  of  a  com- 
pany called  the  National  Bakery  Company,  carrying  on  business 
at  Brewery  Road,  London,  N.,  and  at  the  same  time  transferred 
the  said  business,  together  with  his  business  at  Annette  Road 
and  at  Cardiff,  to  a  new  company  called  George  Kemp,  Limited, 
the  business  at  Martinean  Road  being  abandoned.  By  the  terms 
of  the  amalgamation  of  the  said  businesses,  the  shareholders  in 
the  National  Bakery  Company  received  as  the  purchase  money  of 
their  business  29,0001.  of  debentures  in  George  Kemp,  Limited ; 
and  the  whole  of  the  ordinary  share  capital  of  George  Kemp, 
Limited,  consisting  of  20,000  shares  of  11.  each,  was,  with  the 
exception  of  seven  shares,  taken  by  G.  H.  Kemp,  who  acted  as 
the  manager  of  the  amalgamated  businesses. 

On  September  7  notice  of  the  amalgamation  was  given  to  the 
defendant,  who  on  September  17  wrote  to  G.  H.  Kemp:  "As  the 
whole  of  your  business  and  everything  belonging  to  you  is  now 
merged  in  the  limited  company  by  your  own  admission,  George 
H.  Kemp  as  a  trader  is  dead,  and  consequently  the  agreement  is 


w  Google 


438  ENGLISH  COURT  OF  APPEAL. 

at  an  end;"  and  he  accordingly  refused  to  supply  any  more 
eggs  under  the  agreement.  Thereupon  G.  H.  Kemp  and  George 
Kemp,  limited,  joined  as  coplaintiffs  in  bringing  this  action  for 
breach  of  the  agreement,  and  claiming  damages  for  nondelivery 
of  egga  at  Brewery  Road  as  well  aa  at  Annette  Road  and  at 
Kemp's  Cardiff  depot 

The  question  of  liability,  which  was  ordered  to  be  tried  first, 
was  tried  before  Channell,  J.,  without  a  jury.  The  Judge  held 
on  the  construction  of  the  agreement  that  G.  E.  Kemp  was  en- 
titled to  a  supply  of  eggs  for  the  purposes  of  the  business  that 
he  was  carrying  on  at  certain  defined  places,  and  that  the  benefit 
of  that  agreement  was  assignable,  and  passed  by  the  transfer  of 
the  business  to  the  plaintiff  company,  though  the  liability  to 
pay  for  them  remained  with  the  plaintiff  [606]  G.  H.  Kemp. 
He  held  accordingly  that  the  plaintiffs  were  entitled  to  recover 
damages  for  the  refusal  to  deliver  eggs  at  Annette  Road  and  at 
the  Cardiff  depot,  but  not  in  respect  of  the  refusal  to  deliver  at 
Brewery  Road.    Both  parties  appealed. 

Scrutton,  K.C.,  and  Herbert  Jacobs,  for  the  defendant 
The  defendant's  contract  was  with  Kemp  personally.  It  was 
limited  to  his  personal  requirements, — "that  he  shall  require." 
That  was  the  only  limit.  The  supply  was  not  restricted  to  man- 
ufacture carried  on  at  any  particular  place,  it  was  to  meet  his 
requirements  "for  manufacturing  purposes"  generally.  And  it 
may  be  that  under  the  contract,  if  Kemp  had  taken  another  fac- 
tory in  addition  to  those  which  he  had  already  got,  and  had  car- 
ried on  business  there  himself,  he  would  have  been  entitled  to 
a  supply  of  eggs  for  that  additional  factory.  But  he  ceased  to 
carry  on  business  at  all.  The  contract  being  personal  to  Kemp, 
the  benefit  of  it  was  not  assignable  to  the  company.  Where  there 
is  a  contract  to  supply  goods,  and  the  quantity  to  be  supplied  is 
undefined  except  by  reference  to  the  requirements  of  the  pur- 
chaser, it  is  obvious  that  the  contract  cannot  be  assigned.  The 
measure  of  an  original  contractor's  requirements  may  be  very  dif- 
ferent in  a  given  case  from  those  of  a  substituted  person.  In 
such  a  case  clearly  the  original  contractee  could  not  insist  on 
his  contractor  furnishing  a  Bupply  equal  to  the  requirements  of 
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the  substitute,  and  could  not  prove  that  he  required  it  himself." 
Per  Collins,  M.R.,  Tolkwat  v.  Associated  Portland  Cement  Man- 
ufactures [1902]  2KB.  660,  at  p.  672,  71  L.  J.  K.  B.  N.  S. 
949,  51  Week.  Rep.  81,  87  L.  T.  N.  S.  465, 18  Times  L.  R.  827. 
In  that  case  it  was  indeed  held  by  the  Court  of  Appeal,  and  af- 
firmed by  the  House  of  Lords  [1903]  A.  C.  414,  72  L.  J.  K.  B. 
N.  S.  834,  89  L.  T.  K.  S.  196,  19  Times  L.  R.  677,  52  Week. 
Rep.  143,  that  where  an  owner  of  chalk  quarries  contracted  to 
supply  a  certain  cement  company  with  as  much  chalk  as  the 
company  should  require  for  the  whole  of  their  manufacture  of 
Portland  cement  upon  their  land  near  the  quarries,  the  benefit 
of  that  contract  was  assignable  by  the  company  although  the 
company's  assigns  were  not  mentioned  in  the  contract  But  that 
case  is  distinguishable  upon  the  ground  that  there  the  capacity 
of  the  company's  land  and  the  machinery  thereon,  rather  than 
anything  personal  to  the  company,  was  the  measure  of  the  quanti- 
ty to  be  supplied.  Moreover,  in  the  present  case  there  is  this 
additional  reason  for  holding  the  [607]  contract  not  to  be  as- 
signable. The  Judge  below  held  rightly  that,  in  the  absence  of 
any  evidence  of  a  novation,  the  obligation  to  pay  for  the  eggs, 
Mromrag  the  contract  to  be  still  subsisting,  remained  with  Korup, 
the  assignor.  But  the  terms  upon  which  the  businesses  were 
amalgamated,  involving  a  preferential  charge  in  favor  of  the  Na- 
tional Bakery  Company's  shareholders  upon  the  profits  of  Kemp's 
business,  might  materially  affect  his  capacity  to  pay,  and  by  the 
terms  of  the  defendant's  contract  the  eggs  were  to  be  supplied 
on  credit  That  consideration  alone  would  show  that,  from 
and  after  the  transfer  of  the  business  to  George  Kemp,  Limited, 
the  defendant's  contract  was  at  an  end. 

J.  A.  Hamilton,  K.C.,  and  Macoun,  for  the  plaintiffs.  As 
to  the  defendant's  appeal.  As  Kemp  is  the  owner  of  the  whole 
share  capital  of  the  new  company,  and  continues  as  before  to 
manage  the  business,  the  only  effect  of  the  amalgamation  is  that 
he  has  enlarged  his  business  by  means  of  borrowed  capital.  The 
business  at  Annette  Road  is  Kemp's  business.  But,  even  assum- 
ing that  George  Kemp,  Limited,  is  a  distinct  person  from  G.  H. 
Kemp,  the  benefit  of  the  contract  with  the  defendant  was  assign- 
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able  by  him  to  the  company.  The  benefit  of  a  mercantile  con- 
tract for  the  supply  of  goods  is  always  assignable  unless  it  is  ex- 
pressed to  be  personal.  Tolhvrgt  v.  Associated  Portland  Cement 
Manufacturers  [1903]  A.  0.  414,  72  L.  J.  K.  B.  N.  S.  834,  89 
L.  T.  N.  S.  196, 19  Times  L.  E.  677,  52  Week.  Rep.  143.  Here, 
there  is  nothing  restricting  the  benefit  of  the  contract  to  G.  H. 
Kemp.  The  words,  "that  he  shall  require  for  manufacturing 
purposes,"  mean  "that  shall  be  required  at  Annette  Road."  To 
limit  the  quantity  to  be  supplied,  by  reference  to  his  personal 
requirements,  is  to  read  into  the  contract  something  which  is 
not  there. 

As  to  the  plaintiffs'  cross  appeal.  The  plaintiffs  are  entitled 
to  damages  for  the  nonsupply  of  eggs  to  the.  bakery  at  Brewery 
Road,  which  was  substituted  for  the  abandoned  bakery  at  Marti- 
neau  Road.  What  difference  does  it  make  whether  the  business 
was  carried  on  at  Hartineau  Road  or  at  substituted  premises  in 
another  street  I 

Lord  Alverstone,  0.  J. :  With  regard  to  the  subject  of  the 
plaintiffs'  cross  appeal  I  think  that  Channell,  J.,  was  clearly 
right,  [608]  and  that  even  if  the  benefit  of  the  contract  was  as- 
signable so  far  as  it  related  to  the  supply  of  eggs  to  the  business- 
es carried  on  by  G.  H.  Kemp,  still  the  plaintiffs  could  not  in 
any  event  claim  to  have  a  supply  for  the  Brewery  Road  business, 
for  Kemp  never  carried  on  business  there,  and  consequently 
never  had  any  requirements  for  that  business.  But  with  regard 
to  the  defendant's  appeal,  I  regret  to  have  to  differ  from  Chan- 
nell, J.,  and  the  reasons  why  I  differ  from  him  are  these :  He 
seemed  to  be  of  opinion  that,  because  this  was  a  contract  for  the 
supply  of  an  ordinary  marketable  commodity  like  eggs,  the  bene- 
fit of  the  contract  could  be  assigned,  and  that  it  made  no  differ- 
ence to  the  defendant  who  the  persons  were  to  whom  the  eggs 
were  to  be  supplied  by  him.  He  did  not  anywhere  in  his  judg- 
ment deal  with  clause  5, — the  clause  whereby  the  purchaser 
bound  himself  not  to  buy  eggs  from  any  other  persons, — and  did 
not  sufficiently  consider  the  personal  element  which  that  clause 
introduced.  I  can  find  nothing  in  the  judgments  in  Tolkwxt's 
Cass  [1903]  A.  O.  414,  72  L.  J.  K  B.  N.  S.  834,  88  L.  T. 
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N.  S.  196,  10  Times  L.  R.  677,  52  Week.  Hap.  148  in  the 
House  of  Lords  which  can  be  interpreted  as  laying  down  the 
general  principle  for  which  Mr.  Hamilton  contended,  namely, 
that  the  benefit  of  any  contract  of  this  kind  can  be  assigned. 
What  the  House  of  Lords  did  say  in  that  case  was  that  in  that 
particular  case  the  contract  for  the  supply  of  chalk  for  fifty  years 
was  to  be  treated  as  a  contract  for  the  supply  to  a  given  cement- 
making  place,  and  not  a  personal  contract.  But  there  is  nothing 
that  I  can  Bee  in  the  present  contract  which  enables  me  to  say  that 
it  is  a  contract  to  supply  eggs  to  a  particular  place.  The  first 
clause  provides  that  Baerselman  shall  supply,  and  Kemp  shall 
accept,  all  the  fresh  eggs  that  he,  Kemp,  shall  require  for  manu- 
facturing purposes  for  one  year.  Then  by  clause  5  Kemp 
undertakes  not  to  purchase  eggs  from  any  other  merchant  That, 
as  I  have  said,  imposes  a  personal  obligation  upon  die  purchaser 
which  may  be  very  material  to  the  contract.  It  is  not  seriously 
contended  that  Kemp,  Limited,  or  any  other  assignee  would1  be 
bound  by  that  obligation  unless  there  was  something  amounting 
to  a  novation ;  and  here  there  was  no  evidence  of  a  novation.  I 
think  this  contract  was  not  one  the  benefit  of  which  can  be 
assigned  simply  by  a  sale  of  the  business,  and  that  when  the  facts 
[609]  which  were  proved  had  become  known  to  Baerselman  be 
was  entitled  to  refuse  to  continue  the  supply.  I  am  not  alto- 
gether satisfied  that  there  is  not  also  an  argument  in  support  of 
the  defendant's  contention  to  be  based  on  the  terms  of  payment, 
though  I  do  not  attach  so  much  importance  to  it,  because  it  may 
be  that,  when  the  authorities  come  to  be  examined,  it  will  be 
found  that  the  courts  have  treated  the  question  of  payment  as 
one  which  does  not  prevent  the  benefit  of  a  contract  from  being 
assignable.  I  only  mention  it  so  that,  in  the  event  of  the  case 
going  further,  it  may  not  be  thought  that  it  has  been  overlooked. 
I  base  my  decision  on  the  ground  that  clauses  1  and  5  show 
that  the  contract  was  a  personal  one,  die  measure  of  the  defend- 
ant's obligations  as  to  supply  being  the  extent  of  Kemp's  per- 
sonal requirements,  and  the  undertaking  by  Kemp  not  to  bay 
eggs  of  other  merchants  being  an  undertaking  which  was  purely 
personal  to  himself.  The  defendant's  appeal,  therefore,  must  be 
allowed. 
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Sir  Gorell  Barnes,  President  With  regard  to  the  cross  ap- 
peal of  the  plaintiffs,  I  do  not  wish  to  add  anything  to  what 
has  fallen  from  my  Lord.  With  regard  to  the  defendant's  ap- 
peal, I  think  that  as  the  court  is  differing  from  the  view  taken 
by  Channell,  J.,  it  is  desirable  that  I  should  express  very  shortly 
how  the  matter  appears  to  me.  I  think  that  his  judgment  is 
based  upon  the  elimination  altogether  of  any  consideration  of 
a  personal  element  in  this  contract,  and  that  he  has  treated  it  as 
if  it  made  no  difference  by  whom  or  to  whom  the  goods  were 
supplied.  That  is  a  matter  upon  which,  having  regard  to  the 
terms  of  this  contract,  I  feel  compelled  to  differ  from  him.  In 
my  opinion  the  contract  was  intended  to  be  a  personal  one,  for, 
in  the  first  place,  the  goods  were  to  be  supplied  "as  Kemp  shall 
require  for  manufacturing  purposes;"  and,  secondly,  during 
the  continuance  of  the  agreement,  and  so  long  as  the  seller  should 
supply  eggs  according  to  the  contract,  Kemp  undertook  not  to 
purchase  eggs  from  any  other  merchant  How  that  latter  pro- 
vision can  be  read  so  as  to  give  the  benefit  to  the  vendor  when 
the  contract  is  assigned  to  another  purchaser,  I  fail  to  see.  With 
regard  to  the  case  relied  [610]  upon  by  Mr.  Hamilton,  Tol- 
kurst  v.  Associated  Portland  Cement  Manufacturers  [1903] 
A.  C.  414  it  is  sufficient  to  say  that  a  great  difference  of  opinion 
prevailed  with  regard  to  that  case.  Mathew,  J.,  decided  the  case 
one  way,  and  the  Court  of  Appeal  decided  it  another,  and  there 
was  a  difference  of  opinion  in  the  House  of  Lords ;  and  ultimately 
I  think  the  decision  proceeded  upon  the  reasons  expressed  by 
Lord  Macnaghten  at  p.  420,  where  he  says:  "The  contract  is 
a  contract  for  the  mutual  benefit  and  accommodation  of  the 
chalk  quarries  and  the  cement  works,  and  of  Tolhurst  and  the 
company  as  the  owners  and  occupiers  of  those  two  properties. 
Construed  fairly,  the  provision  in  clause  2,  about  which  there 
was  so  much  argument,  means,  I  think,  nothing  more  than  this, 
— that  the  Imperial  Company  was  to  take  the  whole  of  the  supply 
of  chalk  required  for  the  Northfleet  works  (the  quantity  to  be 
ascertained  by  daily  orders,  but  guaranteed  not  to  be  less  than 
750  tons  per  week)  from  Tolhurst's  chalk  quarries,  and  from 
no  other  source  whatever.  As  long  as  that  is  done,  how  can  it 
matter  who  is  carrying  on  the  works  V    In  this  case  it  seems 
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me  to  make  a  very  considerable  difference  who  is  carrying 
the  purchaser's  side  of  the  contract.  I  agree  that  the  appeal 
>uld  be  allowed. 

FarwelL  L.J. :  In  my  opinion  this  agreement  contains  two 
isiderationa  moving  to  the  defendant,  one  being  the  pay- 
nt  of  the  price,  and  the  other  being  Kemp's  undertaking  not 
purchase  eggs  from  any  other  merchant.  It  is  obvious  that 
>  value  of  the  latter  consideration  must,  in  a  large  measure, 
lend  upon  the  person  who  gives  the  undertaking  and  the  busi- 
is  carried  on  by  him,  and  to  that  extent  the  personal  element 
era  into  the  question.  And  as  regards  payment,  it  is  con- 
led  that  novation  cannot  be  compulsory  so  as  to  make  the  per- 
i  supplying  the  goods  accept,  against  hia  will,  the  liability 
another  person  to  pay  for  them  in  substitution  for  the  lia- 
ity  of  the  original  purchaser;  so  that  in  that  respect  also  the 
itraet  is  personal.  And,  thirdly,  the  contract  contains  a  per- 
al  element  in  that  the  quantity  to  be  supplied  is  measured  by 
i  requirements  of  Kemp  himself.  When  he  [611]  assigned 
three  businesses  to  the  new  company,  one  of  them  was  given 
and  a  much  larger  business  taken  in  its  place.  That  fact 
ngs  into  prominence  the  importance  of  the  provision  in  clause 
that  the  defendant  shall  supply  to  Kemp  as  many  fresh  eggs 
"he  shall  require  for  manufacturing  purposes."  The  require- 
nts  of  Kemp  for  manufacturing  purposes  are  one  thing,  and 
requirements  of  anyone  to  whom  Kemp  may  assign  his  bust- 
is  are  another.  In  Tolkwrat'a  Case  in  the  Court  of  Appeal 
H>2]  2  K.  B.  660,  at  p.  672  the  Master  of  the  Bolls  laid  stress 
the  fact  that  "the  measure  of  an  original  contractor's  require- 
uts  may  be  very  different  in  a  given  case  from  those  of  a 
etituted  person,"  and  said  that  when  that  is  the  case  "the 
tract  would  be  personal  and  could  only  be  fulfilled  by  the  con- 
ctee  himself."  That  appears  to  me  to  apply  with  great  force 
;lause  1  in  the  present  case.  And  I  do  not  find  here  anything 
indicate  that  the  supply  was  to  be  measured  by  the  require- 
nts  of  the  business  at  a  particular  specified  place,  as  was 
md  to  be  the  case  in  Tolhvrsfs  Case  [1903]  A.  C.  414,  72 
J.  K.  B.  N.  S.  884,  89  L.  T.  N.  S.  196,  19  Times  L.  R  677, 
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52  Week.  Rep.  143.  I  cannot  reed  clause  3  as  in  an;  waj 
iting  the  generality  of  clause  1.  The  object  of  clause  2 
simply  to  specify  the  extent  to  which  the  cost  of  carriage  c 
goods  was  to  be  borne  by  the  vendor.  In  my  opinion  the  b 
of  this  contract  was  not  assignable,  and  the  appeal  of  t± 
fendant  must  consequently  be  allowed. 

Judgment  for  the  defendant  on  appeal  and 
appeal 

Solicitors  for  plaintiffs:    Carr,  Tyler,  <£  Overy. 
Solicitors  for  defendant:    Rowe  &  Maw. 

Note. — Assignability  of  contract  to  supply  such  quanti 
goods  as  purchaser  may  require  in  his  business. 

This  note  aims  at  an  exhaustive  presentation  only  of  cases 
the  contract  in  question  was  to  supply  such  a  quantity  of  goc 
the  purchaser  should  require  in  his  business;  but  on  account  < 
scarcity  of  authority  several  border  cases  have  been  included. 

No  clearer  statement  of  the  law  upon  the  question  of  the  a 
ability  of  contracts  of  the  nature  under  consideration  can  be 
than  that  made  by  the  court  in  Demarett  v.  Dunton  Lumbe 
(1908)  88  C.  C.  A.  310,  161  Fed.  264,  where  it  was  held  that  f 
tract  of  a  lumber  company  by  which  it  sold  to  another  concei 
entire  cut  of  pine  lumber  for  a  year,  exoept  so  much  as  it  should 
for  its  retail  business,  payment  to  be  made  therefor  within  ten 
was  not  assignable.  Judge  Ward  said:  "While  the  authority 
not  differ  as  to  the  principle  that  a  contract  personal  in  its  n 
cannot  be  assigned  by  one  party  without  the  consent  of  the  other 
differ  in  the  application  of  the  principle ;  the  question  in  each 
being  whether  the  contract  is  personal  or  not.  The  law  on  the 
ject  for  the  Federal  courts  has  been  laid  down  by  the  Supreme  l 
in  Arkansas  Valley  Smelting  Co.  v.  Belden  Min.  Co.  (1887)  1! 
S.  379,  387,  32  L.  ed.  246,  248,  8  Sup.  Ct  Eep.  1308,  in  whicl 
Justice  Gray  said :  'At  the  present  day,  no  doubt,  an  agreeme 
pay  money  or  to  deliver  goods  may  be  assigned  by  the  person  to  i 
the  money  is  paid  or  the  goods  are  to  be  delivered,  if  there  is  no 
in  the  terms  of  the  contract,  whether  by  requiring  something 
afterwards  done  by  him  or  by  some  other  stipulation,  which  man 
the  intention  of  the  parties  that  it  shall  not  be  assignable.  But  e 
one  has  a  right  to  select  and  determine  with  whom  he  will  eon 
and  cannot  have  another  person  thrust  upon  him  without  his  cor 
In  the  familiar  phrase  of  Lord  Denman :     "You  have  the  right  t 
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benefit  7011  anticipate  from  the  character,  credit,  and  substance  of 
the  party  with  whom  you  contract"  Humble  v.  Hunter  (1848)  12 
Q.  B.  317,  17  L.  J.  Q.  B.  tf.  S.  350,  12  Jur.  1021;  Winchester  v. 
Howard  (1867)  97  Mass.  305,  93  Am.  Dec.  93;  Boston  Ice  Co.  v. 
Potter  (1877)  123  Mass.  28,  25  Am.  Rep.  9;  King  v.  Batteraon 
(1880)  13  E.  1. 120, 43  Am.  Bep.  13;  Lantden  v.  McCarthy  (1869) 
45  Mo.  106.  The  role  upon  this  subject,  as  applicable  to  the  case  at 
bar,  is  well  expressed  in  a  recent  English  treatise:  "Rights  arising 
out  of  contract  cannot  be  transferred  if  they  are  coupled  with  lia- 
bilities, or  if  they  involve  a  relation  of  personal  confidence  such  that 
the  party  whose  agreement  conferred  those  rights  must  have  intended 
them  to  be  exercised  only  by  him  in  whom  he  actually  confided." 
Pollock,  Contr.  425.'  The  contract  under  consideration  is  not  merely 
for  the  sale  of  personal  property  for  cash,  bnt  implies  confidence  in 
Kelly  &  Company,  because  they  were  to  have  ten  days'  credit  after 
title  to  the  lumber  passed  to  them,  and  because  the  amount  of  lumber, 
shorter  or  longer  than  the  lengths  provided  for  in  the  contract  which 
they  were  to  accept,  was  not  fixed.  So,  also,  the  amount  of  lumber 
the  lumber  company  needed  for  its  retail  trade  was  not  fixed,  and 
that  amount,  as  well  as  the  grade  of  lumber  retained,  were  subjects 
which  the  lumber  company  might  have  been  willing  to  leave  open 
with  Kelly  &  Company,  but  not  with  their  assigns.  The  rights  of 
Kelly  ft  Company  were  coupled  with  liabilities  and  involved  personal 
confidence." 

In  Lansden  v.  McCarthy  (1869)  45  Mo.  106,  it  was  held  that  a 
written  contract  whereby  one  agreed  to  furnish  a  firm  conducting  a 
hotel  with  "all  the  fresh  beef,  pork,  and  mutton  that  might  be  or- 
dered and  required  by  said  Bedard  &  Knickerbocker  or  their  agents 
for  the  use  and  consumption  of  said  hotel  for  the  year  then  next  en- 
suing, at  ten  cents  per  pound,  Bedard  &  Knickerbocker  on  their  part 
agreeing  to  pay  for  the  meat  so  furnished,  promptly  at  the  end  of 
each  successive  month  during  the  continuance  of  said  contract," 
could  not  be  enforced  by  one  who  had  become  the  proprietor  of  the 
hotel  and  had  taken  an  assignment  of  the  meat  contract.  The  court 
said :  "The  plaintiffs'  counsel  admit  the  proposition  that  where  an 
executory  contract  is  founded  upon  trust  and  confidence  reposed  in 
the  character  and  skill  of  a  particular  person, — as,  where  an  author 
contracts  to  write  a  book,  or  an  artUt  contracts  to  paint  a  picture, — 
the  contract  is  not  assignable  by  the  party  in  whom  such  trust  and 
confidence  is  reposed.  The  principle  involved  in  this  concession  is 
fatal  to  the  plaintiffs  case;  for  the  defendant's  estimate  of  the  sol- 
vency and  pecuniary  credit  and  standing  of  the  plaintiffs'  assignors 
may  have  constituted  an  important  inducement  to  the  contract, 
without  which  he  never  would  have  entered  into  it.  There  was  a 
credit  given.    The  meat  was  not  to  be  paid  for  on  delivery,  hut  at 


a  By  Google 


446  ANNOTATION. 

the  end  of  the  successive  months,  involving  credit  to  an  indefinite 
amount  The  amount  of  meat  to  be  famished  during  any  given 
month  was  not  optional  with  the  defendant,  bat  was  to  be  deter- 
mined by  the  hotel  proprietors,  in  view  of  the  wants  and  conven- 
ience of  the  hotel.  The  contract  imposed  no  obligation  upon  the  de- 
fendant to  accept  as  his  debtors  any  other  parties  than  those  with 
whom  he  contracted.  Nor  was  he  under  any  obligation  to  experi- 
ment for  a  month,  and  determine  at  the  end  of  it  whether  he  would 
go  on  with  the  contract,  according  as  he  should  or  should  not  succeed 
in  securing  prompt  payment.  He  was  willing  to  give  Bedard  & 
Knickerbocker  credit;  but  it  does  not  thence  follow  that  he  was  will- 
ing to  give  credit  to  the  plaintiffs,  even  for  a  month  or  any  part  of 
it  Whether  or  not  he  would  do  so  was  a  question  for  him  alone  to 
determine.  He  could  not  be  forced  into  it  against  his  will,  by  an 
assignment  of  the  contract,  without  his  consent" 

Since  brewing  beer  is  a  matter  of  skill  and  experience,  a  contract 
between  a  brewery  company  and  one  to  whom  it  leased  a  hotel  and 
saloon,  whereby  the  lessee  agreed  to  purchase  all  of  the  beer  sold 
during  the  term  of  the  lease  from  the  lessor  company,  cannot  be  en- 
forced by  one  who  purchases  the  assets  of  the  brewery  company  from 
its  trustee  in  bankruptcy.  Jetter  v.  Scollan  (1905)  48  Misc.  546, 
96  V.  Y.  Supp.  274,  affirmed  in  114  App.  Div.  902, 100  N.  T.  Supp. 
1122. 

And  where  an  ice  company  which  had  been  dismissed  by  a  cus- 
tomer because  of  dissatisfaction  with  its  service,  subsequently  bought 
out  a  company  of  which  the  customer  was  then  taking,  and  delivered 
ice  to  Mm  for  a  year  without  notifying  him  of  the  change  of  com- 
panies until  the  ice  was  consumed,  it  was  held  that  the  customer 
was  not  liable  for  the  ice  so  supplied.  Boston  Ice  Co.  v.  Potter 
(1877)  123  Mass.  28,  26  Am.  Bep.  9.  The  court  said:  "There  was 
no  privity  of  contract  established  between  the  plaintiff  and  defend- 
ant, and  without  such  privity  the  possession  and  use  of  the  property 
will  not  support  an  implied  assumpsit.  Hills  v.  Snell  (1870),  104 
Mass.  177,  6  Am.  Bep.  216.  And  no  presumption  of  assent  can  be 
implied  from  the  reception  and  use  of  the  ice,  because  the  defendant 
had  no  knowledge  that  it  was  furnished  by  the  plaintiff,  but  sup- 
posed that  he  received  it  under  the  contract  made  with  the  Citizens* 
Ice  Company.  Of  this  change  he  was  entitled  to  be  informed.  A  party 
has  a  right  to  select  and  determine  with  whom  he  will  contract,  and 
cannot  have  another  person  thrust  upon  him  without  his  consent.  It 
may  be  of  importance  to  him  who  performs  the  contract ;  as,  when  he 
contracts  with  another  to  paint  a  picture,  or  write  a  book,  or  furnish 
articles  of  a  particular  kind,  or  when  he  relies  upon  the  character 
or  qualities  of  an  individual,  or  has,  as  in  this  case,  reasons  why  he 
does  not  wish  to  deal  with  a  particular  party.    In  all  these  cases,  as 
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he  may  contract  with  whom  he  pleases,  the  sufficiency  of  his  reasons 
for  bo  doing  cannot  be  inquired  into.  If  the  defendant,  before  re- 
ceiving the  ice  or  during  its  delivery,  had  received  notice  of  the 
(  change,  and  that  the  Citizens'  Ice  Company  could  no  longer  perform 
its  contract  with  him,  it  would  then  have  been  his  undoubted  right 
to  have  rescinded  the  contract  and  to  decline  to  have  it  executed  by 
the  plaintiff.  But  this  he  was  unable  to  do,  because  the  plaintiff 
failed  to  inform  him  of  that  which  he  had  a  right  to  know." 

And  a  contract  whereby  a  railroad  undertakes  to  transport  the 
freight  of  a  firm  at  a  certain  rate,  and  to  put  in  a  side  track,  and  the 
firm  obligates  itself  to  ship  all  lumber  cut  by  it  over  the  railroad,  is 
not  assignable  although  the  land  on  which  the  lumber  was  to  be  cut 
was  transferred  to  the  assignee.  Tifton,  T.  &  0.  R.  Co.  v.  Bedgood 
(1908)  116  Ga.  945,  43  S.  E.  267.  The  court  said:  "Under  the 
contract  sought  to  be  assigned,  Huber  &  Stokes  had  the  right  to 
have  the  side  track.  This  right,  however,  under  the  same  instru- 
ment, was  coupled  with  a  liability  on  the  party  of  Huber  &  Stokes 
to  ship  over  the  line  of  the  railway  company  all  lumber  cut  by  them, 
except  local  hills.  ■  .  .  Again,  the  railway  company  may  have 
had  perfect  confidence  that  Huber  &  Stokes  would  so  conduct  their 
business  as  to  cut  an  amount  of  lumber  which  would  have  been 
profitable  to  transport.  They  might  have  been  unwilling,  for  reasons 
satisfactory  to  themselves,  to  have  incurred  the  expense  of  construct- 
ing a  Bide  track  for  Bedgood  &  Company,  or  any  other  particular 
person  or  firm.  They  would  have  had  a  perfect  right  to  decline  to 
enter  into  a  similar  contract  with  these  plaintiffs;  and  if  the  as- 
signment of  the  contract  has  the  legal  effect  of  transferring  to  the 
plaintiffs  the  Tights  which  Huber  &  Stokes  took  under  it,  then  the 
railway  company  would  be  put  in  a  position  of  performing  their 
part  of  the  contract, — that  is,  to  construct  the  side  track,  without 
confidence  that  the  assignee  of  Huber  &  Stokes  would  cut  and  ship 
a  sufficient  amount  of  lumber  to  be  profitable.'* 

But  in  Tolhurst  v.  Associated  Portland  Cement  Manufacturers 
[1903]  A.  C.  414,  referred  to  and  distinguished  by  the  court  in 
Kemp  v.  Baerselhan,  where  the  owner  of  chalk  quarries  contract- 
ed with  a  cement  company  to  supply  it  for  fifty  years,  or  an  optional 
period,  with  at  least  a  given  quantity  of  chalk  per  week,  and  so 
much  more,  if  any,  as  the  company  should  require  for  the  whole  of 
its  manufacture  of  cement,  it  was  held,  the  Earl  of  Halsbury,  L.  C, 
doubting,  and  Lord  Bobertson,  dissenting,  that  another  and  larger 
company  to  which  the  other  company  assigned  its  contract  and  Bold 
its  other  land  and  business  was  entitled  to  the  benefit  of  the  contract. 
Lord  Macnaghten  said :  "The  contract  is  a  contract  for  the  mutual 
benefit  and  accommodation  of  the  chalk  quarries  and  the  cement 
works,  and  of  Tolhurst  and  the  company  as  the  owners  and  occupiers 
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of  those  two  propertied.  Construed  fairly,  the  provision  in  clause  2, 
about  which  there  was  so  much  argument,  means,  I  think,  nothing 
more  than  this, — that  the  Imperial  Company  was  to  take  the  whole 
of  the  supply  of  chalk  required  for  the  Northfleet  works  (the  quan- 
tity to  be  ascertained  by  daily  orders  but  guaranteed  not  to  be  leas 
than  750  tons  per  week),  from  Tolhurstfs  chalk  quarries  and  from 
no  other  source  whatever.  As  long  as  that  is  done,  how  can  it  matter 
who  is  carrying  on  the  works?  There  is  nothing  in  the  contract  to 
restrict  the  development  of  the  works  on  the  land  which  formerly 
belonged  to  the  Imperial  Company,  or  to  check  the  expansion  and  im- 
provement in  the  ordinary  course  of  things  of  the  process  of  manu- 
facture there."  And  Lord  Lindley  in  delivering  his  judgment  said : 
"My  Lord's,  if  the  above  agreement  had  been  with  an  ordinary  indi- 
vidual his  interest  would,  on  his  death,  have  passed  to  his  executors 
or  administrators ;  or  if  he  had  become  bankrupt,  his  trustees  could 
have  claimed  it  and  have  sold  it  for  the  benefit  of  his  creditors.  It 
follows  that  on  the  same  supposition  he  could  have  assigned  such 
interest  in  his  lifetime.  The  Imperial  Company  could,  in  my  opin- 
ion, have  done  the  same  thing ;  they  could  have  assigned  their  inter- 
est themselves,  before  winding-up  proceedings  commenced,  and  their 
liquidators  could  have  assigned  it  as  part  of  their  assets  afterwards. 
But  it  is  necessary  to  look  a  little  further,  and  see  what  limit  is  set 
to  the  right  conferred  by  the  agreement.  The  Imperial  Company 
were  not  entitled  to  an  unlimited  supply  of  chalk,  but  only  to  so  much 
as  they  might  want  for  making  cement  on  their  own  piece  of  land. 
I  do  not  think  their  right  to  have  chalk  from  Tolhursf a  quarries 
could  be  assigned  apart  from  their  own  land  and  cement  works.  The 
Imperial  Company  could  not,  by  alienation  or  otherwise,  increase  the 
burdens  which  Mr.  Tolhnrst  undertook  to  bear.  But  this  is  the  only 
limit  which  I  can  find  in  the  present  case.  Mathew,  J.,  thought  that 
the  mere  fact  that  the  Imperial  Company  was  a  comparatively  small 
company,  and  that  the  Associated  Company  was  much  larger,  and 
would  or  might  want  more  chalk  than  the  other,  involved  a  material 
increase  in  the  burden  thrown  on  Mr.  Tolhnrst  But  the  learned 
judge  apparently  overlooked  the  fact  that  the  Imperial  Company 
could  have  increased  its  capital  to  any  extent,  and  could  have  in- 
creased its  cement  works  to  any  extent  which  the  land  they  had 
bought  from  Mr.  Tolhnrst  could  carry.  The  limit  of  the  burden 
thrown  on  Mr.  Tolhnrst  is  in  any  case  measured  by  this  considera- 
tion, and  this  limit  can  no  more  be  passed  by  the  Associated  Com- 
pany than  by  the  Imperial  Company." 

And  it  has  been  held  that  a  contract  by  a  livery-stable  keeper  to 
supply  horses  and  wagons  at  a  specified  rate  to  a  library,  for  the  pur- 
pose of  transacting  part  of  its  business,  does  not  require  the  rendi- 
tion of  services  of  personal  character,  and  might  be  assigned  by  the 
livery-stable  keepers.  Merritt  v.  Boalelovers'  Library  (1903)  89  App. 
Div.  454,  85  N.  Y.  Supp.  799.  J.  T.  W. 
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[SUPREME  COURT  OF  CANADA.] 

OMAS  GEORGE  BRIGHAM  (Defendant),  Appellant, 

and 
lAffQTTE  JACQUES-CARTIER  (Plaintiff),  Respondent. 

30  Can.  8.  C.  429. 
PPEAL  FROM  THE  SUPERIOR  COURT  FOR  LOWER  CANADA, 
SITTING  IN  REVIEW,  AT  MONTREAL. 

nment  f or  benefit  of  creditor* — Fraudulent  preference — Bribery 
- -Promissory  note  — Illegal   conrtderaUon  —  Nvllily  —  Caste. 

A  secret  arrangement  whereby  the  provisions  of  the  Code  of  Civil 
roeednre  respecting  equal  distribution  of  the  assets  of  insolvent!  are 
afeated  and  advantage  given  to  a  particular  unsecured  creditor  is  a 
■and  upon  the  general  body  of  creditors  notwithstanding  that  the  agree- 
ient  for  the  additional  payment  may  be  made  by  a  third  person,  who 
aa  no  direct  interest  in  the  insolvent's  business. 

A  promissory  note  given  to  secure  the  whole  amount  of  the  prefer- 
ice  payable  under  such  an  arrangement  is  wholly  void. 

An  agreement  for  a  payment  to  an  inspector  of  an  insolvent  estate, 
)  influence  his  consent  to  an  arrangement  which  is  not  for  the  gen- 
ral  benefit  of  the  creditors,  is  a  bribe  which  is,  in  itself,  sufficient 
aeon  to  adjudge  the  transaction,  to  induce  which  it  was  given,  oor- 
jpt,  fraudulent,  and  void. 

(March  G,  June  18,  1B0O.) 

sent:      Sir  Henry  Strong,  C  J.,  and  Gwynne,  Sedgewiek,  King,  and 


■peal  from  the  judgment  of  the  Superior  Court  for  Lower 
.da,  sitting  in  review,  at  Montreal,  affirming  a  judgment  of 
Superior  Court,  District  of  Ottawa,  Rap.  Jud,  Quebec,  16 
.  113,  maintaining  the  plaintiff's  action,  with  costs, 
le  question  at  issue  upon  this  appeal  and  a  statement  of  the 
will  he  found  in  the  judgments  reported. 
I]  Aylen,  Q.C,  for  the  appellant  The  transaction  which 
d  as  consideration  for  the  notes  sued  on  is  prohibited  by  the 
y  of  the  law  providing  for  eqnal  distribution  of  assets 
igst  an  insolvent's  creditors,  and  contrary  to  good  morals 
public  order.  Ex  dolo  malo  non  oritur  actio.  Arts.  789, 
B.  R.  Cas.  Vol  It— it. 
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990,  C.  C;  Greene  v.  Tobin  (1892)  Rap.  Jud.  Qaebec  1 
377;  Birch  v.  Jervia  (1828)  3  Car.  &  P.  379,  per  Tente 
O.J.;  Ball  v.  Dyson  (1852)  16  Jar.  270,  21  L.  J.  Q.  B.  ! 
224,  17  Q.  B.  785;  Nerot  v.  Wallace  (1789)  3  T.  R.  17; 
tonguay  v.  Savoie  (1899)  29  Can.  S.  C.  613;  Arpin  v.  P 
(1878)  22  Lower  Can.  Jnr.  331;  Martin  v.  Povlin  (188 
Legal  News,  20,  1  Dorion  (Quebec)  75;  Leclaire  v.  Co* 
(1887)  Montreal  L,  Rep.  3  S.  C.  355;  Boss  v.  Paid  (1 
Montreal  L.  Rep.  3  Q.  B.  299;  Garneau  v.  Lariviere  (1 
Rap.  Jnd.  Quebec  1  C.  S.  491;  McDonald  v.  Senez  (1876 
Lower  Can.  Jar.  290;  Bury  v.  Nowell  (1896)  Rap.  Jud.  Qi 
10  C.  S.  537;  Rowland  Sons  &  Co.  v.  Grant  (1896)  26  Ca 
C.  372 ;  16  Laurent,  n.  157 ;  Lyon-Caen  &  Renault,  (2d  ed.) 
liteB,  nos.  985,  968  &  968,  biB;  Code  de  Commerce,  arte. 
597,  698;  3  Bedarride,  Dr.  Com.,  Faillites,  nos.  1285,  : 
1287,  &  1292;  31  Demolombe,  nos.  431,  433,  434. 

Foran,  Q.C.,  and  Lajoic  for  the  respondent.  The  t 
action  was  merely  a  sale  by  the  bank  of  its  claim  agains 
insolvent  estate,  and,  after  being  duly  approved  by  the  ju 
order,  the  transfer  was  made  accordingly.  Subsequent! 
simplify  matters,  the  appellant  consented  to  the  respondeE 
ceiving  from  George  C.  Wright,  on  account  of  his  promi 
note,  the  30  cents  in  the  dollar  which  the  latter  had  underl 
to  pay,  and  credit  was  given  in  the  usual  manner.  Arts.  ] 
1716,  C.  C;  28  Laurent,  n.  50;  Troplong,  Mandat,  nn. 
522,  535,  597.  The  bank  had  full  liberty  to  sell  the  debt 
v.  Malcolm  (1813)  5  Taunt.  117,  2  Rose,  129;  Four  [43 
Tardy,  S.  V.  '55-1-357.  See  also  S.  V.  '38-1-461 ;  S.  V. 
1-127;  and  Beausoleil  v.  Normand  (1883)  9  Can.  S.  C.  71 

As  there  is  no  legislative  prohibition  nor  an  insolven 
whereby  the  majority  of  creditors  could  bind  the  remaind 
conditions  of  composition  and  discharge,  nothing,  as  bet 
debtor  and  creditor,  could  invalidate  an  agreement  by  the 
or  undertaking  to  pay  such  creditor  more  than  the  amou] 
the  composition  and  a  promissory  note  given  for  such  e 
is  valid.  Racine  v.  Champoux  (1890)  Montreal  L.  ~Rt 
S.  C.  478 ;  Lamalice  v.  Ethier  (1890)  Rap.  Jud.  Quebec  1  ' 
377,  note;  Tees  v.  McArtkur  (1891)  35  Lower  Can.  Jnr. 
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Uins  v.  Baril  (1893)  Rep.  Jud.  Quebec  1  C.  S.  377  (1893) 
p.  Jud.  Quebec  4  C.  S.  192;  Chapleau  v.  Lemay  (1886)  14 
v.  Leg.  L.  C.  198,  cited  in  4  Quebec  L.  Dig.  413,  and  author- 
ss  there  cited. 

In  this  instance,  four  inspectors  advocated  the  transfer  be- 
e  the  agreement  was  made,  and  it  did  not  affect  the  assets 
the  insolvents.  The  appellant's  relationship  to  the  insolv- 
£  and  George  C.  Wright  was  sufficient  consideration  for  the 
e.  The  appellant  cannot  invoke  his  own  fraud  and  perfidy. 
■mo  potest  invocare  tvrpiiudinem  suam.  See  Benjamin, 
les,  no.  513  (a)  ;  16  Laurent,  no.  109 ;  Dal.  Rep.  vo.  "Oblig." 
115;  Dussol  v.  Benoit,  Dal.  1890-2-256;  Makieu  v.  Blum, 
I  1890-1-303 ;  Merlin,  Quest,  de  Dr.  vo.  "Atermoiement," 
.  278,  279;  Sirey  &  Gilbert,  Code  de  Commerce,  arts.  597, 
3. 

The  Chief  Justice :  In  my  opinion  the  judgment  appealed 
m  is  erroneous  and  must  be  reversed.  The  depositions  dis- 
se  uncontradicted  facts  which  show  that  the  promissory  note, 
■  balance  of  which  is  sought  to  be  recovered  in  this  action,  was 
en  for  the  purpose  of  carrying  out  what  amounted  to  a  fraud 
12]  on  the  creditors  of  the  insolvent  firm  of  C.  B.  Wright  & 
as,  other  than  the  respondent 

rhe  facts  are  not  complicated,  and  may  he  concisely  stated 
follows :  The  firm  of  C.  B.  Wright  &  Sons,  having  abandoned 
iir  property  for  the  benefit  of  their  creditors,  under  the 
•visions  of  the  Code  of  Civil  Procedure  relating  to  cessions 
property,  contained  in  articles  853  to  892,  inclusively,  the 
'endant,  Thomas  George  Brigham,  Mr.  Anderson  of  the 
ion  Bank,  Mr.  Hector  McHae,  Mr.  Campbell,  and  Mr.  de 
irtigny,  the  general  manager  of  the  respondent's  bank,  were 
Minted  inspectors  of  the  estate,  and  Mr.  Hyde  was  named 
curator. 

Df  the  five  inspectors,  three  were  creditors  in  their  own  right, 
1  the  other  two,  Mr.  Anderson  and  Mr.  de  Martigny,  were 
i  officers  and  representatives  of  banks  which  were  large  cred- 
rs.  George  C.  Wright,  a  son  of  one  and  a  brother  of  the 
ter  partner  in  the  insolvent  firm,  proposed  to  purchase  the 
ets  for  an  amount  sufficient  to  pay  privileged  creditors  in 
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full,  and  the  unprivileged  creditors  a  dividend  of  30  oe 
the  dollar  on  the  amount  of  their  debts. 

This  proposition  having  been  submitted  to  the  inspect 
was,  on  the  8th  of  November,  1894,  at  a  meeting  of  thot 
sons,  accepted  by  all  but  de  Martigny,  the  respondent's  | 
manager,  who  expressly  dissented  from  the  resolution  in 
the  approval  of  the  offer  by  the  other  inspectors  was  rec 
Subsequently,  by  a  secret  arrangement  between  Geor. 
Wright  and  Mr.  de  Martigny,  acting  on  behalf  of  the  reap- 
bank,  it  was  agreed  that  the  respondent  should  be  paid  1( 
in  the  dollar  more  than  the  other  creditors,  that  is  to  s 
per  cent  of  their  debt,  and  that,  in  consideration  of  t) 
rangement,  which  was  to  be  kept  secret  from  the  other  ere 
imd  also  in  consideration  of  $150  to  be  paid  to  Mr.  de  Ma 
[433]  for  his  own  personal  use,  he  (de  Martigny),  shoulc 
draw  his  objection  as  one  of  the  inspectors,  and  the  I 
J  acq  ues-C  artier  should  accept  the  40  cents  in  satisfact 
their  interest  in  the  assets.  This  arrangement,  as  far  as  r 
the  acceptance  of  the  40  cents,  was  assented  to  by  the  di: 
of  the  respondent  bank. 

Mr.  de  Martigny,  having  refused  to  accept  the  note  of  < 
0.  Wright  for  the  additional  10  per  cent  to  be  paid  to  the 
the  latter,  having  no  other  means  of  paying  the  excess  o\ 
30  per  cent,  applied  to  the  present  appellant,  who  wi 
brother-in-law,  to  secure  the  payment  of  the  additional  amt 
de  Martigny's  satisfaction,  and  also  to  pay  de  Martigi 
$150  he  was  to  receive  as  a  bonus  for  his  services  in  thi 
ter. 

In  order  to  carry  out  this  arrangement  a  meeting  wa 
on  the  27th  of  November,  1894,  at  the  office  of  the  solici 
the  bank  in  Hull,  where  there  appears  to  have  been  prese 
sides  Mr.  McDougall  (the  solicitor  and  a  mis-en — cause 
present  action),  Mr.  de  Martigny,  George  C.  Wright,  and  t 
pellant.  The  latter  then  signed  a  promissory  note  for  th 
of  $7,676.45,  being  40  per  cent  of  the  full  amount  of  1 
spondent's  claim  against  the  estate,  according  to  the  dii 
sheet  settled  by  the  curator,  also  a  check  purporting  to  be  ■ 
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by  the  appellant  on  the  Quebec  Bank  of  Ottawa  in  favor  of  Mr. 
de  Martigny  for  $150. 

These  securities  having  been  placed  in  the  hands  of  Mr.  Mc- 
Dougall, and  Mr.  de  Martigny  having  also  deposited  with  him 
all  the  notes  and  securities  held  by  the  bank  for  their  debt,  to  be 
delivered  np  to  the  respondent  on  payment  of  the  respondent's 
claim,  as  well  as  the  cheque,  a  memorandum  signed  by  Mr. 
McDougall,  as  trustee,  which  is  set  forth  in  the  declaration 
[434]  was  drawn  up  and  signed  by  him,  whereby  the  arrange- 
ment with  Mr.  de  Martigny  was  described  as  a  sale  by  the  bank 
of  its  debt  and  claim  to  the  appellant,  and  whereby  it  was  agreed 
that  the  documents  mentioned  as  having  been  signed  by  the  ap- 
pellant should  be  held  by  Mr.  McDougall  as  a  trustee  until  the 
sale  of  the  estate  to  George  C.  Wright,  and  the  transfer  in  pur- 
suance of  such  sale  should  be  completed  by  payment  of  the  pur- 
chase money. 

On  the  same  day  Mr.  Justice  Malhiot,  a  judge  of  he  Supe- 
rior Court,  authorized  the  proposed  sale  of  the  estate  to  George 
O.  Wright  at  the  price  mentioned  in  the  letter  of  the  latter  to 
the  curator,  dated  30th  October,  1894,  therein  referred  to; 
namely,  a  sum  sufficient  to  pay  the  privileged  debts  in  full  and 
30  cents  on  the  dollar  on  the  unprivileged  debts,  and  the  learned 
Judge  signed  an  order  accordingly.  This  order  was  made  op- 
en the  withdrawal  of  all  opposition  by  Mr.  de  Martigny  and  the 
respondent  bank. 

There  was  no  communication  either  to  the  judge  who  so  made 
the  order,  or  to  the  inspectors  other  than  de  Martigny  and  the 
appellant,  or  to  the  curator,  Hyde,  or  to  any  of  the  other  cred- 
itors, of  the  secret  agreement  of  the  27th  of  November,  1894, 
which  had,  as  before  mentioned,  been  entered  into  between  Mr. 
de  Martigny  on  behalf  of  the  respondent  and  the  appellant 

The  attempt  to  give  this  transaction  the  color  of  a  sale  by  the 
respondent  of  its  debt  or  claim  to  the  appellant  was  just  one  of 
those  fraudulent  contrivances  which  bo  often  recoil  against 
those  who  resort  to  them.  So  far  from  helping  the  respondent's 
case,  it  assists  to  prove  the  fraudulent  character  of  the  trans- 
action as  regards  the  general  body  of  the  creditors. 

In  the  dividend  sheets  dated  the  10th  day  of  July,  1895,  pre- 
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pared  and  signed  by  John  Hyde,  the  curator  to  the  estate,  the 
respondent  is  collocated  as  a  creditor  for  [436]  the  full  amount 
of  its  claim,  $18,953.05,  and  the  dividend  to  which  it  was  en- 
titled therein  at  30  cents  in  the  dollar  is  put  down  at  $5,685.91. 
This  latter  amount  was,  months  after  the  bank  had  pretended  to 
sell  its  debt  to  the  appellant,  received  by  the  bank  itself,  and 
credited  as  a  payment  on  the  promissory  note  of  the  appellant 
for  the  balance  of  which  alone,  after  deducting  the  payment, 
this  action  is  brought. 

How  the  respondent  could  have  honestly  and  rightfully 
claimed  and  received  payment  of  the  30  cents  in  the  dollar  out 
of  the  estate  if  it  really  had  sold  and  transferred  the  debt  to 
the  appellant  is  not  explained.  The  inference  must  be  and  is 
that  the  arrangement  so  carefully  cloaked  and  concealed  from 
all  those  who  were  interested  in  frustrating  it  was,  in  substance 
and  reality,  nothing  leas  than  an  agreement  by  which  the  bank 
was  to  receive  10  per  cent  more  than  the  other  creditors,  induced 
by  a  money  payment  of  $150  secured  to  de  Martigny  by  the 
cheque  deposited  to  Mr.  McDougall,  and  the  concealment  prac- 
tised by  the  parties  shows  their  consciousness  of  the  fraudulent 
and  illegal  character  of  the  arrangement  they  had  entered  into. 

The  law  applicable  to  such  an  agreement  cannot  be  and  is 
not  doubtful  Where  the  law  carefully  provides  for  the  equal 
distribution  of  assets  amongst  creditors,  any  arrangement  con- 
cealed from  the  general  body  of  creditors,  whereby  the  policy 
of  the  law  is  defeated,  and  a  particular  creditor,  having  no  legal 
right  to  preference  or  priority,  is  secured  an  advantage  over 
the  other  creditors,  must,  under  every  system  of  law,  be  void  as 
a  fraud  on  those  to  whom  another  is  so  preferred  in  the  distri- 
bution of  assets.  Cockshott  v.  Bennett  (1788)  2T.E.  763,  1 
Revised  Rep.  617 ;  Jackson  v.  Lomas  ( 1791 )  4  T.  R  166 ;  Eos- 
tabrooke  v.  Scott  (1797)  3  Ves.  Jr.  456;  Jackman  v.  Mitchell 
(1807)  13  Ves.  Jr.  581,  9  Revised  Rep.  229;  Mare  v.  Sanford 
(1859)  1  Giff.  288. 

[436]  All  the  grounds  of  fairness,  common  honesty,  and  public 
policy  which  have  led  to  the  establishment  of  the  principle  by  the 
English  courts  that  such  an  arrangement  cannot  stand,  are 
equally  applicable  under  the  Quebec  Code. 
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That  the  additional  amount  which,  under  the  secret  agree- 
ment, was  in  the  present  case  to  be  paid  to  the  respondent,  was 
guaranteed  and  to  be  paid  in  the  first  instance  by  a  third  person, 
the  appellant,  who  was  to  take  no  direct  interest  in  the  purchased 
assets,  can  make  no  difference.  Upon  a  principle  well  estab- 
lished by  the  English  courts,  such  a  payment  by  a  third  person 
is  just  as  much  a  fraud  on  the  general  body  of  creditors  as  a 
payment  or  an  agreement  to  pay  by  the  insolvent  debtor  himself. 
Wells  v.  Girling  (1819)  1  Brod.  &  B.  447,  4  J.  B.  Moore,  78; 
Knight  v.  Hunt  (1829)  5  Bing.  432,  3  Moore  &  P.  18,  7  L.  J. 
C.  P.  165,  30  Revised  Rep.  692;  Bradshaw  v.  Bradshaw  (1841) 
9  Mees.  &  W.  29 ;  McKewan  v.  Sanderson  (1875)  L.  R.  20  Eq. 
65,  44  L.  J.  Ch.  N.  S.  447/32  L.  T.  N.  S.  385,  23  Week.  Rep. 
607;  Re  Milner  (1885)  15  Q.  B.  D.  605,  54  L.  J.  Q.  B.  N.  S. 
425,  53  L.  T.  N.  S.  652,  33  Week.  Rep.  867,  2  Morrell,  190. 

For  these  reasons  the  promissory  note  sued  upon  must  be  con- 
sidered as  wholly  void,  as  having  been  given  in  furtherance  of  a 
fraudulent  and  corrupt  agreement,  and  the  judgment  recovered 
on  it  cannot  stand.  To  decide  otherwise  would  be  to  subvert 
all  those  principles  of  equality  in  the  payment  of  creditors  which 
the  articles  of  the  Code  providing  for  abandonment  were  des- 
tined to  secure. 

There  remains  the  question  of  the  9150  cheque  payable  to  Mr. 
de  Martigny  and  signed  by  the  appellant  That  is  not  sued 
upon  in  this  action,  but  it  is  material  as  showing  that  for  this 
personal  advantage  in  addition  to  the  extra  10  cents  on  the 
dollar  to  be  paid  to  the  respondent,  de  Martigny  was  induced  to 
allow  himself  to  be  influenced  to  consent  to  a  sale  which,  as  he 
says  himself,  was  not  for  the  general  [437]  benefit  of  the  credit- 
ors. This  $150  cheque  was  therefore  nothing  less  than  an 
illegal  advantage,  and  for  this  reason  alone  the  transaction  to 
induce  which  it  was  given  must  be  adjudged  corrupt,  fraud- 
ulent, and  void. 

The  appeal  is  allowed  with  costs,  and  the  action  must  be  dis- 
missed without  costs.  The  appellant  was  himself  an  inspector, 
and  should  not  have  been  a  party  to  the  agreement  with  de 
Martigny. 

Gwynne,  Sedgewick,  and  King,  JJ.,  concurred  in  the  judg- 
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nieiit,  allowing  the  appeal  with  coats  in  the  Supreme  Court,  and 
dismissing  the  action  without  costs.  No  costs  to  be  allowed  in 
the  Court  of  Eeview  or  in  the  Court  of  Queen's  Bench. 

Girouard,  J. :  The  question  raised  by  the  appeal  is  not 
whether,  pending  the  proceedings  for  the  liquidation  of  an 
insolvent  estate,  a  creditor  can  bona  fide  sell  or  transfer  his 
claim  to  a  third  party,  whether  a  creditor  or  not,  for  a  sum 
larger  than  the  amount  realized  or  received  by  the  other  credit- 
ors, but  whether  one  of  the  inspectors  of  an  insolvent  estate, 
without  the  knowledge  of  his  coinspectors,  or  of  the  curator  or 
judge,  and  in  violation  of  his  duties  as  such  inspector,  can  legal- 
ly bargain  for  and  secure  an  undue  preference  with  a  third 
party,  whether  related  or  not  to  the  insolvent,  in  favor  of  a 
creditor  who  is  a  party  to  the  transaction,  fully  aware  of  its 
nature  and  object.  Is  such  a  contract  contrary  to  public  order 
and  public  morals! 

The  facts  of  the  case  are  not  disputed,  and  in  order  to  fully 
understand  the  point  at  issue  it  is  sufficient  to  reproduce  the 
following  remarks  of  Acting  Chief  Justice  Tait,  speaking  for 
the  court  appealed  from : 

As  I  have  stated,  Mr.  de  Kartigny,  general  manager  of  the 
plaintiff,  was  appointed  one  of  the  inspectors  of  the  estate. 
Under  the  law,  it  [438]  is  the  duty  of  the  judge,  upon  demand 
of  a  party  interested,  to  appoint  upon  the  advice  of  the  creditors, 
inspectors  or  advisors.  (Arts,  769  and  772,  C.  C.  P.  [old] ; 
arts.  867  and  877  [new]). 

Those  gentlemen,  in  accepting  that  position,  become  officers 
of  the  court  like  the  curator,  and  like  him  are  subject  to  its 
order.  It  seems  to  me  that  an  inspector  is  bound  to  act  in 
absolute  good  faith  towards  the  court.  Now  we  have  it  es- 
tablished in  this  case  that  de  Martigny  first  opposed  the  accept- 
ance of  George  C.  Wright's  proposition  to  purchase  the  balance 
of  the  assets,  although  the  other  inspectors  were  in  favor  of 
that  offer.  He  has  stated  in  his  evidence  that  the  plaintiff  at 
first  wanted  50  cents  on  the  dollar ;  that  George  0.  Wright,  the 
purchaser,  offered  him  his  own  note  for  the  additional  10  cents, 
which  he  refused ;  that  afterwards  the  Board  of  Directors  told 
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him  to  accept  10  cents  on  the  dollar  if  he  thought  best,  and  that 
after  it  was  arranged  that  the  bank  was  to  get  40  cents,  the 
method  of  carrying  this  out  being  left  to  the  solicitor.  He 
admits  that  it  was  understood  that  the  plaintiff  should  get  the 
30  cents  from  the  curator  in  the  same  manner  as  the  ordinary 
creditors,  but  all  he  thought  of  was  to  settle  his  bank's  claim, 
and  did  not  concern  himself  about  the  Union  Bank.  He  admits 
that  it  is  probable  that  the  Union  Bank  would  have  asked  for 
40  cents  if  they  had  known  that  the  plaintiff  was  getting  it. 
I  now  quote  from  his  evidence  at  page  7,  which  is  as  follows : 

Q.  You  see  this  resolution  of  the  inspectors  of  the  8th  of 
November  was  not  approved  of  by  you.  It  says,  "Motion 
carried,  Mr.  de  Martigny  dissenting."  Would  you  read  the 
letter  recited  in  that  resolution,  and  say  if  it  is  the  offer  of  the 
purchase  of  this  estate  that  you  refer  to? — A.  YeB. 

Q.  Why  did  you  dissent  from  that? — A.  It  was  accepted. 

Q.  It  was  accepted  afterwards,  but  you  voted  against  it? — 
A.  I  voted  against  it  at  the  time,  because  I  had  not  sold  at  the 
time. 

Q.  Why  did  you  vote  against  it! — A.  Because  we  thought 
the  estate  would  pay  a  great  deal  more  than  that  That  was 
our  impression,  and  that  is  my  impression  yet 

Q.  That  has  always  been  your  impression? — A.  Yes. 

Q.  And  has  that  always  been  the  impression  of  the  directors 
of  your  bank? — A.  Yes, 

And  at  page  11,  his  evidence  is  as  follows: 

Q.  You  still  were  dissenting  at  this  time,  the  8th  of  No- 
vember?— A.  Yes,  always  dissenting. 

Q.  Did  you  notify  your  bank  that  a  majority  of  the  inspectors 
had  passed  a  resolution  accepting,  as  far  as  they  could,  the  30 
cents? — A.  Yes. 

Q.  What  did  they  say? — A.  They  authorized  me  to  refuse 
it 

[439]  Q.  What  steps  did  they  take  to  protect  your  refusal  ?-— 

A.  I  left  it  completely  to  the  lawyer. 

Q.  Did  yon  give  him  instructions  to  refuse  the  transfer  for 
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the  30  cents! — A.  Until  the  sale  was  made  to  Mr.  Brigham, 
always. 

Q.  So  it  was  the  intention  of  the  bank  to  oppose  the  carrying 
out  of  the  sale  for  30  cents  from  the  start  3 — A.  Yes,  they 
wanted  to  get  50  cents. 

Q.  And  then  when  this  arrangement  was  made  with  Mr. 
Brigham,  whatever  it  was,  they  withdrew  their  opposition) — 

A.  Yes. 

He  states  that  his  intention  was  to  be  paid  by  someone  10 
cents  over  the  other  creditors,  and  although  he  does  not  admit 
by  any  agreement  to  keep  the  matter  secret,  still  he  intimates 
that  the  reason  it  was  kept  a  secret  was  that  they  did  not  want 
the  other  parties  to  bear  of  it,  as  they  might  object 

It  is  clear  from  the  proof  of  record  that  the  other  inspectors 
would  not  have  allowed  the  sale  of  the  estate  to  have  been  made 
bad  they  known  the  plaintiff's  real  motive  for  withdrawing  its 
opposition  to  it 

The  learned  Chief  Justice  could  not,  however,  disturb  the 
judgment  of  the  Superior  Court,  condemning  the  third  party, 
that  is  the  appellant,  to  pay  the  extra  10  per  cent,  because  the 
proof  seems  to  fall  short  of  establishing  conclusively  that  it  was 
represented  to  the  judge  that  Mr.  de  Martigny  had  withdrawn 
his  opposition.  If  it  had  been  established  to  my  satisfaction 
(continues  the  learned  Chief  Justice),  that  Mr.  de  Martigny 
had  allowed  it  to  be  represented  to  the  judge  that  he  was  in  favor 
of  this  sale  while  at  the  same  time  he  was  under  the  belief  that 
the  assets  were  worth  more  than  30  cents  on  the  dollar,  and  in 
virtue  of  that  belief  had  secured  by  secret  arrangement,  10  cents 
more  than  any  other  creditor,  I  should  have  regarded  such 
conduct  as  wilful  deception  practised  towards  the  judge,  and, 
taken  in  conjunction  with  his  conduct  towards  his  coinspectors, 
I  should  have  considered  that  there  was  ample  ground  for  re- 
versing this  judgment  In  such  a  case  I  think  it  should  be  our 
duty  to  see  that  inspectors  act  in  good  faith  and  aboveboard  in 
their  transactions  towards  their  coinspectors  and  towards  the 
court. 

As  we  understand  the  case,  we  believe  it  is  of  little  importance 
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whether  the  judge  was  actually  deceived  or  not  We  know  for 
a  certainty  that  an  attempt  was  made  to  deceive  him;  that  he 
was  not  made  aware  of  the  transaction  concluded  with  the  ap- 
pellant through  [440]  one  of  the  inspectors.  We  have  also  the 
evidence  of  some  of  the  inspectors  that,  after  the  compromise 
with  the  bank,  Mr.  de  Martigny  recommended  "very  strongly" 
the  acceptance  of  the  offer  of  30  cents,  and  that  they  were  all 
deceived  by  him.  Finally,  we  cannot  forget  that,  as  such  in- 
spector, Mr.  de  Martigny  was  the  "adviser"  of  both  the  curator 
and  of  the  judge;  and  that  his  duty  was  clearly  to  communicate 
to  them  his  honest  opinion  as  to  the  value  of  the  estate.  He 
intentionally  did  not  do  so  at  the  request  of  the  respondents 
and  for  their  benefit,  because  his  sole  object  was  to  protect  a 
large  preference  in  favor  of  bis  bank  and  a  remuneration  of 
$150  for  his  alleged  expenses  and  fees;  or  rather,  a  promise 
from  the  appellant  to  pay  both. 

The  Superior  Court  held  that  the  cheque  for  the  $150  was 
absolutely  void  and  null,  and  dismissed  de  Martigny's  action, 
but  maintained  the  claim  of  the  bank  for  the  amount  of  the 
preference.  We  believe  that  the  contract  or  note  to  obtain  such 
a  preference  is  likewise  null  and  void  and  cannot  be  enforced, 
as  being  contrary  to  public  order  and  good  morals.  The  whole 
transaction  savors  of  a  bribe  made  to  a  person  in  a  position  of 
trust  to  violate  the  duties  of  his  trust.  To  sanction  especially 
such  a  partial  and  even  corrupt  conduct  on  the  part  of  officers 
of  a  court  of  justice,  called  upon  to  discharge  quasi  judicial 
functions,  and  to  permit  any  party  to  it  to  benefit  by  the  same, 
would  be  to  destroy  the  machinery  created  by  the  legislature  for 
the  honest  and  equitable  realization  and  distribution  of  insol- 
vent estates.  This  court  has  recently  laid  down  in  Oastonguay 
v.  Savoie  (1899)  29  Can.  S.  C.  814,  that  no  one  having  duties 
of  a  fiduciary  character  to  discharge  should  be  allowed  to  put 
bis  duties  in  conflict  with  his  interest;  [441]  and  in  Lambe  v. 
Armstrong  (1897)  27  Can.  S.  C.  309,  we  said  that  to  permit 
litigants  in  default  to  take  advantage  of  the  irregularities  and 
misdoings  of  officers  of  the  court  would  be  simply  to  hinder  the 
administration  of  justice  and  destroy  the  usefulness  of  courts  of 
law. 
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We  are  therefore  of  opinion  that  the  appeal  should  be  allowed 
with  coats,  and  that  the  action  of  the  respondent  should  be  dis- 
missed without  costs,  as  the  appellant  was  himself  one  of  the 
inspectors  and  participated  in  the  fraud.  No  costs  will  be 
allowed  in  any  of  the  courts  below. 

Appeal  allowed  with  coats. 

Solicitor  for  the  appellant:     Henry  Aylen. 
Solicitor  for  the  respondent:    Thomas  P.  Foran. 

Note. — Composition  with  creditors:  preference  crested  by  act 
or  undertaking  of  third  party. 
There  is  an  unbroken  chain  of  decisions  to  the  effect  that  a  secret 
preference  given  as  an  inducement  to  a  creditor  to  join  in  a  com- 
position is  fraudulent  equally  where  it  proceeds  from  a  third  party 
as  where  it  is  given  by  the  debtor  himself ;  and  as  such  is  attended 
by  the  same  consequences,  both  as  to  the  composition  agreement  and 
the  contract  to  induce  assent.  See  Bradshaw  v.  Bradshaw  (1841) 
9  Mees.  &  W.  29;  Coleman  v.  Waller  (1829)  3  Younge  &  J.  212; 
Jackman  v.  Mitchell  (1807)  13  Ves.  Jr.  581,  9  Revised  Rep.  229; 
Knight  v.  Hunt  (1829)  5  Bing.  432,  3  Moore  ft  P.  18,  7  L.  J. 
C.  P.  165,  30  Revised  Rep.  692;  Lewis  v.  Jones  (1825)-4  Barn,  ft 
C.  506,  8  Dowl.  &  R.  567,  3  L.  J.  K.  B.  270,  28  Revised  Rep.  360; 
McEewan  v.  Sanderson  (1875)  L.  R.  20  Eq.  65,  44  L.  J.  Ch.  N. 
S.  447,  32  L.  J.  N.  S.  385,  23  Week.  Rep.  607;  Be  Miiner  (1885) 
15  Q.  B.  D.  605,  54  L.  J.  Q.  B.  N.  S.  425,  53  L.  T.  N.  8.  652,  33 
Week.  Rep.  867,  2  Morrell,  190;  Wells  v.  Girling  (1819)  1  Brod 
&  B.  447,  4  J.  B.  Moore,  78;  Kullman  v.  Greenebaum  (1891)  92 
Cal.  403,  27  Am.  St.  Rep.  150,  28  Pac.  674;  Clement's  Appeal 
(1885)  52  Conn.  464;£fe/(er  v.  Cahn  (1874)  73  El.  296 ;  Morrison, 
P.  *  Co.  v.  Schlesinger  (1894)  10  Ind.  App.  665,  38  N.  E.  493; 
Frost  v.  Gage  (1862)  3  Allen,  560;  Bank  of  Commerce  v.  Hoeber 
(1882)  11  Mo.  App.  475  (affirmed  on  ground  that  the  third  person 
was  acting  as  the  debtor's  agent  in  (1885)  88  Mo.  37,  57  Am.  Rep. 
359) ;  Luehrmann  v.  St.  Louis  Furniture  Co.  (1886)  21  Mo.  App. 
499;  Solinger  v.  Earle  (1880)  82  N.  Y.  393;  White  v.  Kuntz  (1887) 
107  N".  Y.  518,  1  Am.  St.  Rep.  886,  14  N.  E.  423;  Hanover  Nat. 
Bank  v.  Blake  (1894)  142  N.  Y.  404,  27  L.R.A.  33,  40  Am.  St 
Rep.  607,  37  N".  E.  519 ;  Babcock  v.  Dill  (1865)  43  Barb.  577 ;  Han- 
over Nat.  Bank  v.  Blake  (1891)  60  Hun,  428,  14  N.  Y.  Supp.  913; 
Martin  v.  Adams  (1891)  60  Hun,  578,  38  N.  Y.  S.  R.  397,  14  N. 
Y.  Snpp.  626;  Glens  Falls  Nat.  Bank  v.  Fan  Nostrand  (1903)  41 
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Misc.  526,  85  N".  Y.  Supp.  50  (affirmed  without  opinion  in  (1905) 
103  App.  Div.  598,  98  N.  Y.  Supp.  1125) ;  Hughes  v.  Alexander 
(1856)  5  Duer,  488;  Pinneo  v.  Higgint  (1861)  18  Abb.  Pr.  334; 
Rag  v.  Brown  (1878)  7  Ohio  Dec.  Beprint,  494;  Patterson  v.  Boehm 
(1846)  4  Pa.  507;  Lee  v.  Setters  (1876)  81*  Pa.  473. 

The  principle  is  equally  applicable  to  composition  deeds  entered 
into  under  the  provisions  of  a  statute,  and  to  composition  deeds  en- 
tered into  independently  of  any  statutory  provision.  Re  Milner 
'  (1885)  15  Q.  B.  D.  605,  54  L.  J.  Q.  B.  N.  S.  425,  53  L.  T.  N.  S. 
652,  33  Week.  Rep.  867,  2  Morrell,  190. 

The  ground  of  this  rule  is  found  in  the  fact  that  every  composi- 
tion deed  is  in  truth  an  agreement  between  the  creditors  themselves 
as  well  as  between  them  and  the  debtor,  and  is  entered  into  by  them 
under  the  supposition  that  all  are  to  suffer  in  the  same  proportion, 
so  that  the  failure  to  disclose  a  secret  advantage  amounts  to  a  fraud- 
ulent misrepresentation  of  the  state  of  fact  upon  the  basis  of  which 
the  contract  is  entered  into.  Thus  in  Bolinger  v.  Earle  (1880)  82 
N.  Y.  393,  it  is  said :  "A  composition  agreement  is  an  agreement  as 
well  between  the  creditors  themselves,  as  between  the  creditors  and 
their  debtor.  Each  creditor  agrees  to  receive  the  sum  fixed  by  the 
agreement  in  full  of  his  debt.  The  signing  of  the  agreement  by  one 
creditor  is  often  an  inducement  to  the  others  to  unite  in  it.  If  the 
composition  provides  for  a  pro  rata  payment  to  all  the  creditors,  a 
secret  agreement  by  which  a  friend  of  the  debtor  undertakes  to  pay 
to  one  of  the  creditors  more  than  his  pro  rata  share,  to  induce  him 
to  unite  in  the  composition,  is  as  much  a  fraud  upon  the  other  credit- 
ors as  if  the  agreement  was  directly  between  the  debtor  and  such 
creditor.  It  violates  the  principle  of  equity,  and  the  mutual  confi- 
dence as  between  creditors,  upon  which  the  agreement  is  based,  and 
diminishes  the  motive  of  the  creditor  who  is  a  party  to  the  secret 
agreement,  to  act  in  view  of  the  common  interest,  in  making  the 
composition.  Fair  dealing  and  common  honesty  condemn  such  a 
transaction." 

"It  is  quite  immaterial,"  said  Bigelow,  Ch.  J.,  in  Frost  v.  Gage 
(1862)  3  Allen,  560,  "that  the  funds  to  be  distributed  among  other 
creditors  are  not  diminished  or  rendered  less  available  in  conse- 
quence of  the  secret  agreement.  The  fraud  consists  not  in  causing 
any  injury  to  the  assets  of  the  debtor,  or  in  reducing  the  share  or 
interest  to  which  the  creditors  are  entitled  under  the  composition, 
but  in  the  attempt  to  induce  them  to  enter  into  an  agreement  for  an 
equal  dividend  on  their  debts  in  ignorance  of  a  private  bargain 
whereby  a  creditor  is  to  receive  an  additional  sum  to  that  to  which 
he  may  be  entitled  in  common  with  all  the  creditors."  And  see  also, 
to  the  same  effect,  Knight  v.  Sunt  (1829)  5  Bing.  432,  44  L.  J".  Ch. 
N.  S.  447,  32  L.  T.  N.  3.  385,  23  Week.  Hep.  607;  Kvllman  r. 
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Gremebaum  (1891)  92  Cal.  403,  27  Am.  St  Rep.  150,  28  Pac.  674; 
Pinneo  v.  Higgitu  (1861)  12  Abb.  Pr.  334;  Breck  v.  Cole  (1850) 
4  Saudi.  79. 

It  makes  no  difference  that  the  creditor  receiving  the  preference 
is  the  last  to  sign  the  deed  of  composition,  go  that  his  signing  could 
not  have  induced  others  to  come  into  the  agreement.  Patterson  v. 
Boehm  (1846)  4  Pa.  507;  Pinneo  v.  Higgitu  (1861)  12  Abb.  Pr. 
334. 

The  principle  is  the  same  although  the  effect  of  the  transaction  is 
not  to  give  one  creditor  more  money  than  the  others,  but  simply 
farther  security  for  the  payment  of  the  composition  notes.  Ex  parte 
Sadler  (1808)  15  Ves.  Jr.  52,  10  Revised  Bep.  18,  overruling  Feite 
v.  Randall  (1795)  6  T.  H.  146,  1  Esp.  224;  Morrison,  P.  &  Co.  t. 
Schlesinger  (1894)  10  Ind.  App.  665,  38  N.  E.  493;  Hanover 
Nat.  Bank  v.  Blake  (1894)  142  N.  T.  404,  27  L.R.A.  33,  40  Am.  St 
Bep.  607,  37  N.  E.  519;  Pinneo  v.  Higgins  (1861)  12  Abb.  Pr.  334. 
And  the  fact  that  the  creditor  had  antecedent  security  for  his  debt, 
which  he  foregoes  by  joining  in  the  composition,  makes  no  difference. 
Ex  parte  Sadler  (1808)  15  Ves.  Jr.  52, 10  Revised  Rep.  18. 

Other  instances  in  which  the  principle  above  discussed  has  been 
applied  may  be  found  in  Coleman  v.  Waller  (1829)  3  Younge  &  J- 
812,  in  which  a  creditor  having  two  claims  against  the  debtor  seized 
goods  under  an  execution  upon  one  of  them,  and  refused  to  agree 
to  a  composition  unless  the  debt  for  which  the  goods  had  been  seized 
should  be  secured  to  him,  whereupon  a  third  person  guaranteed  the 
debt;  in  Frost  v.  Gage  (1862)  3  Allen,  560,  in  which  it  appeared 
that  one  creditor,  a  son  of  the  insolvent,  promised  another  creditor 
that  he  himself  would  make  no  claim  for  any  part  of  the  insolvent's 
estate  which  might  come  into  the  other's  hands  as  assignee  for  credit- 
ors, but  would  allow  him  to  retain  such  share  for  his  services,  and 
would  also  execute  to  him  a  promissory  note  for  a  further  sum  if 
he  would  sign  the  release  and  procure  the  signatures  of  other  credit- 
ors to  the  same;  in  Winn  v.  Thomas  (1875)  55  N.  H.  294,  where 
the  debtor  gave  his  own  note  to  a  third  party,  who  paid  the  amount 
thereof  to  the  preferred  creditor;  in  Olens  Falls  Nat.  Bank  v.  Fan 
Nostrand  (1903)  41  Misc.  526,  85  N.  T.  Supp.  50,  affirmed  with- 
out opinion  in  (1905)  103  App.  Div.  598,  92  N.  Y.  Supp.  1125, 
where  a  written  guaranty  of  a  debt  due  a  bank  by  the  insolvent  as 
indorser  of  a  note  held  by  the  bank  was  given  by  a  third  person  to 
induce  the  bank  to  cancel  such  indorsement  and  to  join  in  a  com- 
position as  to  the  rest  of  its  claims  against  the  insolvent;  in  Patter- 
son v.  Boehm  (1846)  4  Pa.  507,  where  the  individual  members  of 
an  insolvent  partnership  gave  to  a  firm  creditor  their  notes  secured 
by  the  guaranty  of  a  third  party  in  Lee  v.  Sellers  (1875)  81*  Pa. 
473,  where  one  creditor  agreed  with  another,  in  order  to  induce  him 
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to  sign  a  composition,  to  pay  any  unpaid  balance  due  him;  and  in 
fie  Sawyer  (1876)  14  Nat.  Bankr.  Reg.  241,  where  a- creditor  signed 
a  composition  at  the  request  of  the  indorser  of  his  note,  who  was 
active  in  procuring  signatures,  and  from  whom  he  expected  to  obtain 
some  advantage  if  he  should  consent  to  sign,  though  there  was  no 
promise  to  that  effect. 

And  in  Lewis  v.  Jones  (1825)  4  Barn.  &  C.  506,  8  Dowl.  &  E. 
567,  3L.J.KB.  270,  28  Revised  Rep.  360,  IitUedale,  J.,  although 
finding  it  unnecessary  to  decide  the  question,  stated  that  if  there 
had  been  an  agreement,  for  the  purpose  of  inducing  a  creditor  to 
join  in  a  composition,  that  a  surety  for  the  debt  was  to  continue 
liable  to  the  creditor,  and  should  not  afterward  hare  recourse  to  the 
principal  debtor,  it  would  not  have  been  binding  on  the  surety,  for 
the  reason  that  if  it  had  been  allowed  to  continue  a  debt  against  the 
surety,  it  would  have  been  a  fraud  upon  the  other  creditors,  who 
supposed  they  had  contracted  with  each  other  upon  equal  terms,  say- 
ing: "I  think  it  better  and  safer  to  lay  down  as  a  general  rule 
that  any  private  bargain  the  effect  of  which  is  to  give  one  creditor 
an  advantage  over  the  others  is  void,  the  principle  of  composition 
being  that  all  creditors  shall  stand  on  the  same  footing." 

So,  also,  in  Martin  v.  Adams  (1891)  60  Hun,  578,  38  N.  Y.  S.  R. 
397,  14  N.  Y.  Supp.  626,  where,  in  addition  to  notes  given  in  com- 
position of  the  indebtedness  of  a  firm,  one  of  the  partners  agreed 
to  pay  the  creditors,  upon  the  expiration  of  a  year  from  the  pay- 
ment of  the  notes,  the  profits  of  any  business  in  which  he  might 
be  then  engaged,  not  to  exceed  10  per  cent  of  the  original  claim,  and 
before  the  compromise  was  completed  a  son  of  such  partner  agreed 
with  one  of  the  firm  creditors,  without  the  knowledge  of  the  others, 
that  the  interest  of  such  creditor  in  the  additional  sum  to  be  paid 
by  the  partner  should,  on  the  completion  of  the  compromise  deed, 
be  assigned  to  him  in  exchange  for  a  note  guaranteed  by  his  father, 
the  same  principle  was  applied. 

But  where  the  creditor  of  a  firm  and  of  an  individual  jointly 
liable  with  the  firm  received  collateral  security  from  the  individual, 
auch  circumstance  will  not  invalidate  a  composition  thereinafter 
entered  into  with  firm  creditors.  Continental  Nat.  Bank  v.  Mc- 
Geoeh  (1896)  92  Wis.  286,  66  N.  W.  606. 

It  has  been  held  that  the  doctrine  which  is  applicable  to  com- 
promises and  compositions  made  by  the  debtor  with  the  creditors 
where  one  creditor  is  prohibited  from  securing  any  undue  advantage 
over  another  is  not  applicable  to  a  sale  of  their  claims  by  creditors 
to  a  third  party,  where  it  does  not  appear  that  such  third  party  was 
acting  merely  as  agent  of  the  debtor,  and  the  agreement  of  sale  con- 
tains no  condition  that  all  the  other  creditors  consent  to  take  the 
same  percentage.    Ooldenbtrgk  v.  Hoffman  (1877)  69  N.  Y.  322. 
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Bat  it  seems  that  the  doctrine  is  applicable  where  concealment 
or  false  representation  accompanies  the  execution  of  the  contract  of 
sale,  one  of  the  creditors  secretly  stipulating  for  and  getting  better 
terms  than  the  others  at  or  before  the  signing  of  the  agreement  to 
discount  his  claim.    Bastion  v.  Dryer  (1879)  7  Mo.  App.  332. 

This  note  does  not  assume  to  cover  the  question  of  the  effect  of 
a  preference  created  by  an  act  or  undertaking  of  a  third  party  upon 
the  composition,  or  upon  the  contract  by  which  assent  to  the  com- 
position is  induced.  A  discussion  thereof  may  be  found  in  a  note 
in  27  L.B.A.  33,  on  effect  of  giving  one  creditor  a  secret  advantage 
in  a  composition. 

It  may  be  stated  here,  however,  without  assuming  exhaustively 
to  discuss  the  subject,  that  while  there  appears  to  be  no  dissent  from 
the  conclusion  that  the  contract  by  which  assent  is  induced  is  void 
whether  the  consideration  constituting  the  preference  is  famished 
with  or  without  the  concurrence  of  the  debtor  (see  Bradshaw  v. 
Bradshaw  [1841]  9  Mees.  &  W.  89 ;  Glens  Fails  Nat.  Bank  v.  Van 
Nostrand  [1903]  41  Misc.  526,  85  N.  Y.  Supp.  50,  affirmed  without 
opinion  in  [1905]  103  App.  Div.  598,  62  N.  Y.  Supp.  1125 ;  Ray  v. 
Brown  [1878]  7  Ohio  Dec.  Reprint,  494),  there  is  a  difference  of 
opinion  as  to  whether  the  composition  may  be  avoided  where  the 
preference  was  given  by  a  third  party  without  the  debtor's  knowledge. 
The  opinion  that  it  is  void  in  such  a  case  is  expressed  in  Bank  of 
Commerce  v.  Eoeber  (1882)  11  Mo.  App.  475,  affirmed  on  another 
ground  in  (1885)  88  Mo.  37,  57  Am.  Kep.  359,  and  Luehrmann  v. 
St.  Louie  Furniture  Co.  (1886)  21  Mo.  App.  499,  while  the  con- 
trary view  is  supported  by  a  dictum  of  the  master  of  the  rolls  in 
Re  Miner  (1885)  15  Q.  B.  D.  605,  54  L.  J.  Q.  B.  N.  S.  425,  63  L. 
T.  N.  S.  652,  33  Week.  Bep.  867,  2  Morrell,  190,  and  by  Babcock 
v.  DUl  (1865)  43  Barb.  577.  And  see,  in  this  connection,  Re  Sawyer 
(1876)  14  Nat.  Bankr.  Beg.  241,  in  which  it  is  held  that  the  debtor's 
privity  to  the  preference  may  be  presumed  until  the  contrary  is 
proved.  A  third  point  of  view  is  taken  in  Hanover  Nat.  Bank  v. 
Blake  (1894)  142  H\  Y.  404,  27  L.B.A.  33,  40  Am.  St.  Bep.  607, 
37  N.  E.  519,  in  which,  although  the  statement  of  facts  in  the  case 
showB  that  the  debtor  must  have  known  of  the  preference,  which 
consisted  of  an  indorsement  by  a  third  party  of  the  composition 
notes,  it  was  held  that  the  composition  was  not  thereby  made  en- 
tirely void,  so  as  to  defeat  a  recovery  on  notes  given  in  furtherance 
thereof.  But  in  Eullman  v.  Oreenebaum  (1891)  92  Cal.  403,  27 
Am.  St.  Bep.  150,  28  Fac.  674,  in  which  it  appears  that  the  debtor 
knew  of  the  secret  preference,  it  was  held  that  the  composition  deed 
was  invalid;  though  it  is  intimated  that  the  same  conclusion  might 
have  been  reached  even  though  the  debtor  had  not  participated  in 
the  fraud.  E.  S.  O. 
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[SUPREME  COURT  OF  NEW  BRUNSWICK.  1 

REG.  v.  CAHHX:  EX  PARTE  TRENHOLM. 
REG.  v.  CAHILL:  EX  PARTE  MITTON. 

35  N.  B.  240. 
■da  temperance  act  —  Intoxicating  liquor  tent  by  escpresa,  O.  O. 
D.  —  Sale  by  express  agent. 

The  agent  of  an  express  company  in  the  county  of  W.,  where  the 
Xanadu  temperance  act  was  in  force,  in  the  ordinary  course  of  busi 
less,  delivered  a  parcel  containing  intoxicating  liquor  to  the  person 
to  whom  it  wa*  addressed,  and  collected  from  him  the  price  thereof, 
.he  liquor,  by  the  buyer's  instructions,  having  been  sent  to  him  by 
■xpreea,  C.  0.  D.  The  aale  of  the  liquor  waa  effected  at  a  place  out- 
lido  of  the  county  of  W. 

Held  {per  Tuck,  CJ.,  Hanington,  Barker,  and  McLeod,  JJ.,  Landry, 
L,  dvbitante),  that  the  agent  could  not  be  convicted  of  selling  intoxi- 
cating liquor  contrary  to  the  provisions  of  the  said  act. 

(November  29,  1900.) 

*  Easter  term  last  a  rule  absolute  for  a  certiorari  and  a  rule 

to  quash  were  granted  in  each  of  the  above  cases.    The  facts 

the  grounds  upon  which  the  rules  went  will  sufficiently  ap- 

■  in  the  judgment  of  Mr.  Justice  Barker. 

[cCully   now  showed  cause  in  both  cases  against  the  rules 

to  quash. 

[cLean,  Q.C.,  in  support  of  the  rules. 

Cur.  adv.  wit. 

he  following  judgments  were  now  delivered : — 
arker,  J. :  The  same  point  is  involved  in  these  two  cases, 
oholm  was  convicted  on  the  27th  of  February  last  for  [241] 
.wfully  selling  intoxicating  liquor  contrary  to  the  provisions 
he  Canada  temperance  act  in  the  parish  of  Botaford,  in  the 
rty  of  Westmorland,  between  the  13th  of  November,  1899, 
the  12th  of  February,  1900.  The  conviction  took  place  be- 
Walter  Cahill,  a  stipendiary  magistrate  for  Westmorland 
lty,  and  Trenholm  was  fined  $50  and  $16.20  costs. 
.itton  was  convicted  on  the  6th  of  March  last  for  unlawfully 
ng  intoxicating  liquor  contrary  to  the  provisions  of  the  Can- 
temperance  act  in  the  parish  of  SackvUle,  in  the  county  of 
B.  B.  Ca».  Vol.  IL— 30. 
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Westmorland,  between  the  13th  of  November,  1899,  and  the  12th 
of  February,  1900.  This  conviction  also  took  place  before  Wal- 
ter Cahill,  a  stipendiary  magistrate  for  Westmorland,  and  Mitton 
was  also  fined  $50  and  $8.45  costs. 

The  evidence  shows  that  one  Stephen  Trenholm,  who  was  liv- 
ing in  Botsford,  in  the  county  of  Westmorland,  ordered  some 
whisky  from  one  Laney,  a  merchant  residing  and  doing  business 
in  Amherst,  Nova  Scotia,  directing  it  to  he  forwarded  to  him 
by  the  Dominion  Express  Company,  C.  0.  D.  The  company,  in 
due  course  of  business,  forwarded  the  package  to  Stephen  Tren- 
holm, the  purchaser,  and  it  was  delivered  to  him  at  Botsford  by 
Snowball  Trenholm,  the  company's  agent  at  that  place,  to  whom 
the  purchaser  paid  the  price  and  charges,  which  were  remitted 
by  the  agent  in  the  ordinary  way  of  their  business  to  the  Amherst 
agent. 

Mitton  was  the  express  company's  agent  at  Port  Elgin,  in 
Sackville,  and  as  such  received  at  that  place,  in  the  ordinary 
course  of  business,  a  package  of  whisky,  which  one  Anderson,  of 
that  place,  had  purchased  from  Laney  at  Amherst,  with  direc- 
tions to  have  it  forwarded  C.  O.  D.  by  express.  On  receipt  of 
the  package,  Mitton  delivered  the  parcel  at  Port  Elgin  to  Ander- 
son, the  purchaser,  who  paid  him  the  purchase  money  and  char- 
ges, which  he  also,  in  the  ordinary  course  of  business,  remitted 
to  the  company's  agent  at  Amherst. 

The  goods  in  both  cases  were  purchased  in  Amherst  from 
Laney,  who  delivered  them  there  to  the  express  company  for 
carriage  and  delivery  to  the  purchasers  in  Westmorland,  and  this 
delivery  and  the  collection  of  the  purchase  money  took  place  in 
the  county  of  Westmorland,  through  the  local  agents  of  the  com- 
pany at  the  place  of  delivery.  That  is  the  only  [242]  connec- 
tion of  these  defendants  with  the  transaction  at  all.  The  argu- 
ment is  that  the  sale  by  Laney  was  not  complete  until  the  prop- 
erty passed,  and  that  the  property  did  not  pass  until  the  deliv- 
ery, which  took  place  in  Westmorland.  If  all  this  is  admitted, 
it  does  not  help  very  much,  because  if  it  is  assumed  that  a  de- 
liyery  of  the  liquor  as  well  as  a  Bale  is  necessary  to  complete 
the  offense  of  selling,  it  is  clear  that  when  the  delivery  is  made 
it  completes  the  sale,  which  took  place  at  Amherst,  and  was  a 
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sale  there  by  Laney,  who  owned  the  goods.  These  defendants 
never  sold  the  whisky;  they  never  owned  or  had  anything  to 
do  with  it,  except  to  deliver  it  as  employees  of  the  express  com- 
pany, to  whom  Laney  had  delivered  it  for  that  purpose  in  Am- 
herst.  These  defendants  are  in  no  way  in  the  employment  of 
Laney,  and,  in  my  opinion,  are  in  no  sense  liable  to  the  penal- 
ties which  have  been  imposed  on  them.  It  seems  to  me  to  be  a 
very  extraordinary  construction  to  place  upon  the  act  to  hold 
that  if  a  person  residing  at  Moncton  orders  a  quantity  of  whisky 
from  a  merchant  in  England,  deliverable  to  him  in  Moncton,  so 
that  the  property  in  the  whisky  would  not  pass  until  delivery, 
that  the  man  who  delivered  the  goods  on  the  part  of  the  carrier 
could  be  convicted  of  unlawfully  selling  the  whisky.  The  de- 
livery is  not  the  sale,  and  the  delivery  is  not  unlawful 
I  think  that  these  convictions  must  be  quashed. 

Landry,  J. :  I  do  not  dissent  from  the  judgment  of  my  brother 
Barker,  but  I  wish  to  say  that  I  have  some  doubts  as  to  these 


McLeod,  J. :  This  is  simply  a  question  of  goods  bargained 
and  sold.  One  can  go  to  Amherst  and  purchase  goods,  and  when 
the  minds  of  the  vendor  and  purchaser  meet  and  the  goods  are 
set  apart  the  property  in  them  will  pass.  All  that  Trenholm  did 
was  to  deliver,  in  the  ordinary  course  of  business,  a  parcel  of 
goods  and  collect  the  charges.  He  did  nothing  towards  passing 
the  property  and  making  the  sale. 

Tuck,  C.  J.,  and  Harrington,  J.,  agreed  with  Barker,  J. 

Gregory,  J.,  not  having  heard  the  argument,  took  no  part 
Rules  absolute. 

Note. — Delivery  by  express  agent  to  addressee  and  collection  of 
price  of  intoxicating  liquor  sent  C.  O.  D.  as  a  sale  thereof  by 
the  agent 

While  no  British  precedent  has  been  found  for  Reg.  v.  Cabill, 
and  but  few  cases  have  arisen  in  the  United  States  involving  the 
same  question,  the  decision  therein  is  in  accord  with  the  later  cases 
as  to  the  liability  of  an  express  agent  as  for  a  sale  of  intoxicating 


w  Google. 


I6S  ANNOTATION. 

liquor,  upon  Ma  delivering  in  good  faith  an  ordinary  C.  0.  D. 
shipment  of  Bach  liquor,  sent  upon  an  order  from  the  consignee, 
as  well  w  with  the  great  weight  of  authority  upon  the  general  ques- 
tion as  to  the  place  of  sale  of  goods  ordered  to  be  sent  C.  0.  D. 

In  those  jurisdictions  where,  as  in  Heo.  v.  Cahill,  &  sale  of  goods 
ordered  to  be  sent  by  express  C.  0.  D.  is  held  to  be  complete  upon 
delivery  of  the  goods  by  the  consignor  to  the  carrier,  it  follows  that 
an  express  agent  who  delivers  to  the  consignee  a  C.  0.  D.  shipment 
of  intoxicating  liquor  previously  ordered  by  the  latter  is  not  guilty 
of  a  sale  of  the  liquor,  irrespective  of  his  knowledge  of  the  character 
of  the  shipment. 

Thus,  in  State  v.  Cairns  (1902)  64  Kan.  782,  58  L.B.A.  65,  68 
Pac.  621,  it  wag  held  that  the  agent  of  an  express  company  who, 
upon  the  order  of  the  consignee,  in  good  faith  delivers  goods  carried 
by  hia  principal,  consigned  C.  0.  D.,  and  collects  and  returns  the 
charges  thereon,  is  not  guilty  of  selling  intoxicating  liquors  to  the 
party  to  whom  delivery  is  made,  even  though  he  knows  the  goods  so 
consigned  and  delivered  to  be  intoxicating  liquors. 

And  in  Illinois  it  has  also  been  held  that  an  express  agent  who, 
even  knowing  it  to  be  such,  delivers  to  the  consignee  intoxicating 
liquor  sent  by  express  C.  0.  D.,  and  collects  and  remits  therefor,  is 
not  liable  as  for  selling  the  liquor, — title  having  passed  to  the  con- 
signee upon  delivery  by  the  consignor  to  the  carrier.  Carthage  v. 
Duvall  (1903)  202  111.  234,  66  N.  E.  1099;  Carthage  v.  Munsell 
(1903)  203  HI.  474,  67  N.  E.  831. 

And  an  ordinance  declaring  that  the  delivery  of  intoxicating 
liquors  to  a  consignee,  and  the  collection  of  the  price  by  a  carrier  or 
its  agent,  shall  be  deemed  a  sale,  is  void.    Carthage  v.  Munsell,  supra. 

But  where  it  is  held  that  a  sale  of  intoxicating  liquor  upon  a 
C.  0.  D.  order  takes  place  upon  delivery  by  the  carrier  to  the  con- 
signee and  collection  of  the  price,  the  delivering  agent's  knowledge, 
actual  or  imputed,  of  the  character  of  the  shipment  is  regarded  as 
determinative  of  the  question  of  his  guilt. 

Thus,  in  State  v.  doss  (1886)  59  Vt.  266,  59  Am.  Hep.  706,  9  Atl. 
829,  which  applies  the  doctrine  that  the  sale  takes  place  only  upon 
delivery  to  the  consignee,  it  was  held  that  an  express  agent  who,  even 
without  actual  knowledge  of  its  contents,  delivers  to  the  consignee  a 
G.  0.  D.  package  containing  intoxicating  liquor  received  at  his  of- 
fice, collects  the  pay  therefor,  and  transmits  it  to  the  consignor, 
is  guilty  of  a  sale  of  the  liquor,  if  he  had  reason  to  believe  or  suspect 
that  the  package  contained  liquor,  though  not  otherwise. 

And  where  intoxicating  liquor  is  consigned  C.  0.  D.  without  the 
consent  or  order  of  the  consignee,  so  that  a  sale  is  necessarily  incom- 
plete until  acceptance  by  the  consignee  and  delivery  to  him  by  the 
agent  of  the  carrier,  the  agent's  guilt  likewise  depends  upon  his 
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rledge  of  the  character  of  the  consignment,  and  also,  it  seems, 

i  his  knowledge  of  the  nature  of  the  transaction. 

bus  where  whisky  has  been  sent  to  a  consignee   by  express 

).  D.  without  his  consent  or  without  his  order,  the  express  agent 

rMiVDi-H  it  to  the  consignee  or  to  any  other  person  and  receives 

ng  or  with  good  reason  believing  that  it  is  whisky, 

rant  of  that  fact,  is  guilty  of  liquor  selling.    Crabb 

88  Ga.  584,  15  S.  E.  455;  Knight  v.  State  (1892) 

S.  E.  456;  Knight  v.  State  (1893)  88  Ga.  590,  15 

seem  that  the  fact  that  the  liquor  was  sent  without 
ithout  the  order  of  the  consignee  should  not  render 
t  guilty,  if  he  delivered  it  and  collected  the  price  in 
l  the  ordinary  course  of  business,  without  knowledge 
was  so  sent ;  and,  in  fact,  in  Crabb  v.  State,  supra, 
states :  "The  sale  of  whisky  sent  by  express  C.  0.  D. 
until  the  whisky  is  delivered  and  paid  for;  and  the 
iking  the  delivery  and  collection  in  a  county  where 
prohibited  is  subject  to  indictment  if  he  acts  know- 
ing the  sale." 

i  box,  which  the  agent  at  the  point  of  destination 
lieve  contains  intoxicating  liquor,  has  been  sent  by 
.  without  any  order  from  the  consignee,  bo  that  it 
erty  of  the  consignor  until  accepted  by  the  consignee, 
;  making  the  delivery  and  collection  is  not  guilty  of 
>r,  if  he  acted  in  ignorance  of  such  facts.  Ellington 
—  Tex.  Crim.  Hep.  — ,  86  S.  W.  330 ;  Welb  v.  State 
□rim.  Eep.  — ,  86  S.  W.  331.  A.  C.  W. 
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KTNQ  v .  TIBBITS  and  WINDUST. 

[1602]  1  K.  B.  77. 
i  Week.  Rep.  125,  85  L.  T.  N.  S.  621, 18  Tiroes  L.  R.  *B,  71 
L  J.  K.  B.  N.  a  4,  MJ  J.  P.  4. 

Perverting  amrse  of  fuatlce  —  Conspiracy  —  Pub- 
oI«s  tn  newspaper  affecting  character  and  conduct, 
OWM  of  trial. 

ouiw  of  the  trial  of  two  person*  for  felony,  the  reporter 
ew*pt.per  lent  to  the  editor  articles  affecting  the  conduct 
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and  character  of  the  persona  under  trial,  which  would  have  been  in- 
admissible  in  evidence  against  them.  The  editor  published  the  articles, 
and,  after  the  conviction  and  wntence  of  the  two  person*,  he  and  the 
reporter  were  convicted  on  an  indictment  charging  them  with  unlaw- 
fully attempting  to  pervert  the  course  of  justice  by  publishing  the  arti- 
cles in  question,  and  with  conspiring  to  do  so: — 
Held,  that  the  conviction  must  be  affirmed, 

(November  Q,  1001.) 

Case  stated  for  the  consideration  of  the  Court  for  Crown 
Casea  Reserved  by  Kennedy,  J. 

Charles  John  Tibbits  and  Charles  Windust  were  indicted  on 
July  12  and  13  at  the  summer  assizes  at  Bristol  for  misdemeanor. 

The  indictment  consisted  of  sixteen  counts,  and  charged  in 
varied  forms:  (a)  An  unlawful  attempt  to  obstruct  and  pervert 
the  doe  course  of  law  and  justice,  (b)  the  unlawful  doing  of  an 
act  calculated  and  tending  to  the  same  result,  (c)  the  compos- 
ing, printing,  and  publishing  of  matters  with  the  same 
[78]  intent,  and  (d)  a  conspiracy  to  obstruct  and  pervert  the 
due  course  of  law  and  justice.1 

The  charges  embodied  in  the  indictment  were  based  upon 

I  The  distinctions  between  the  several  counts  of  the  indictment  (giving 
only  the  essential  parts  and  omitting  formal  matter*  and  prefatory  aver- 
ments) were  thus  set  out  in  the  judgment  of  the  court.  Count  1  alleged 
that  the  accused  unlawfully  attempted,  by  the  composition  and  publication 
of  tbe  statements  contained  iu  the  issue  of  January  13,  to  influence  and 
prejudice  the  mind  of  the  magistrate  before  wham  the  charge  against 
Allport  and  Chappell  was  pending,  and  so  unlawfully  attempted  to  ob- 
struct and  pervert  tbe  due  course  of  law  and  justice.  Count  2,  in  regard 
to  the  same  publication,  alleged  the  same  offense  by  a  similar  attempt 
to  influence,  by  tbe  same  publication,  the  minds  of  the  juror*  who  might 
be  returned  and  impaneled  for  the  trial  of  Allport  and  Chappell  at  the 
assises.  Count  3  charged,  in  regard  to  the  same  publication,  the  doing 
knowingly  and  unlawfully  of  an  act  calculated  and  tending  to  obstruct 
and  pervert  tbe  due  course  of  law  and  justice  when  Allport  and  Chap- 
pell's  case  was  before  the  magistrate.  Count  A  was  identical  with  count  3, 
except  tbat  it  related  to  the  trial  of  Allport  and  Chappell  at  the  assises. 
Count  0  charged,  with  regard  to  the  same  publication,  that  the  defendant!, 
unlawfully  devising  and  intending  to  injure  and  prejudice  Allport  and 
Chappell,  and  to  deprive  them  of  a  fair  and  impartial  hearing  before  the 
magistrate,  unlawfully,  wilfully,  and  maliciously  printed  and  published,  and 
procured  to  be  printed  and  published,  a  malicious  and  scandalous  writing. 
Count  6  was  identical  with  count  5,  except  that  it  related  to  the  trial  of 


a  By  Google 


THE  KING  v.  TIBBITS.  471 

[79]  the  alleged  composition,  printing,  and  the  publication  in 
Bristol,  of  portions  of  certain  issues  of  a  newspaper  known  as 
the  Weekly  Dispatch,  at  various  dates  between  January  13  and 
March  4,  1901  {inclusive).  These  portions  consisted  of  state- 
ments as  to  the  case  of  one  David  Allport  and  one  Louisa  Eleanor 
Chappell,  and  appeared  in  the  said  newspaper  whilst  certain 
charges  of  felony  and  misdemeanor  against  both  these  two  per- 
sons were  being  heard  before  the  magistrate  at  Bristol,  who 
committed  them  for  trial,  and  also  before  and  during  their  trial 
at  the  assizes.  The  hearing  before  the  magistrate  commenced 
on  January  1,  1901,  and  continued  at  intervals  till  February 

8,  1901,  when  Allport  and  Chappell  were  committed  to  take 
their  trial  at  the  assizes.  They  were  tried  before  Day,  J.,  and 
the  trial  lasted  from  March  1  to  March  5,  on  which  day  they 
were  convicted  and  sentenced. 

The  Weekly  Dispatch  is  the  property  of  a  registered  company 
with  limited  liability.  Charles  John  Tibbits  was  the  editor  of 
the  paper,  and  in  that  capacity  communicated  with  the  director 
of  public  prosecutions  when,  after  the  trial  of  Allport  and  Chap- 
pell, inquiries  were  made  as  to  the  publication  of  the  paper. 

Allport  and  Chappell  at  the  assizes.  Counts  7-12  (inclusive),  in  sub- 
stance, repeated,  in  regard  to  the  issue  of  the  Weekly  Dispatch  of  Feb- 
ruary 3,  the  same  charges  as  were  contained  in  counts  1-8,  in  regard  to  the 
issue  of  January  13.  There  was  an  additional  prefatory  averment  of  the 
preferring  on  February  17  of  a  further  charge  against  Allport  and 
Chappell  of  attempting  to  murder  Arthur  Bertie  Allport,  and  in  counts  11 
and  12  was  added  a  charge  as  to  the  publication  in  the  incriminated  arti- 
cle of  a  scandalous  representation  of  Allport  in  clerical  garb.  Count  13 
alleged  an   unlawful  conspiracy  between  Tibbits  and  Windust  on  January 

9,  1001.  and  on  divers  other  days  between  that  da;  and  January  14,  1901,  to 
obstruct  and  pervert  the  due  course  of  law  and  justice  in  reference  to  the 
hearing  before  the  magistrate.  Count  14  alleged  the  same  unlawful  con- 
spiracy in  reference  to  the  trial  of  Allport  and  Chappell  at  the  assizes. 
Count  IS,  after  prefatory  averments  relating  to  the  further  charges  against 
Allport  and  Chappell,  alleged  the  conspiracy  on  January  9,  1901,  and  on 
divers  days  between  that  day  and  March  4,  1001,  setting  out  the  dates  of 
publication,  in  reference  both  to  the  hearing  before  the  magistrate  and 
to  the  trial  at  the  assizes.  Count  16,  in  regard  to  the  same  dates  of  pub- 
lication, alleged  an  unlawful  conspiracy  to  compose,  print,  and  publish 
articles  which  were  calculated  and  intended,  as  the  accused  knew,  to  preju- 
dice the  minds  of  the  committing  magistrate  and  the  jurors  at  the  trial, 
and  bo  to  pervert  and  obstruct  the  due  course  of  law  and  justice. 
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Evidence  was  called  to  show  that  Charles  Winduat  was  a  re- 
porter on  the  staff  of  the  paper,  that  he  styled  himself  "crime 
investigator"  to  the  paper,  that  the  articles  in  question  purported 
to  be  written  by  the  special  crime  investigator  of  the  paper,  and 
that  on  several  occasions  when  Allport  and  Chappell  were  be- 
fore the  magistrate  he  was  seen  in  court  taking  notes  of  the 


Proof  was  also  given  of  the  sale  and  circulation  in  Bristol  of 
the  Weekly  Dispatch  containing  the  publications  which  formed 
the  subject  of  the  indictment,  and  also  that  the  sale  of  the  paper 
had  considerably  increased  in  January,  February,  and  March, 
1901. 

The  articles  in  question  formed  a  considerable  part  of  the 
issues  of  the  paper,  and  contained  statements  making  grave  im- 
putations against  Allport  and  Chappell,  evidence  of  which  would 
have  been  inadmissible  against  those  persons  on  the  trial  of  the 
offense  with  which  they  were  charged. 

Copies  of  the  issue  of  the  Weekly  Dispatch  of  January  13 
[80]  (which  was  the  subject  of  the  first  six  count*  of  the  in- 
dictment) and  of  February  3  (which  was  the  subject  of  counts 
7  to  12  of  the  indictment)  were  set  out  in  counts  1  and  7  of 
the  indictment  respectively.  Copies  of  the  issues  of  those  dates, 
and  also  of  January  20  and  27,  and  of  February  10,  17,  24,  and 
of  March  3,  were  put  in  evidence  and  were  annexed  to  the  case, 
as  also  were  the  depositions  taken  before  the  magistrate  in  All- 
port  and  Chappell'B  case,  and  a  copy  of  Kennedy,  J.'s  notes  of 
the  evidence  at  the  trial  of  Tibbits  and  Windnst  before  him. 
Copies  of  the  letters  written  by  Tibbits  to  the  director  of  public 
prosecutions  were  also  annexed  to  the  case. 

At  the  conclusion  of  the  case  for  the  prosecution  the  counsel 
for  the  prisoners  submitted  that  there  was  no  evidence  on  any 
of  the  counts  of  criminal  intent,  that  it  was  not  proved  that  any 
of  the  statements  were  untrue,  or  that  either  of  the  accused  de- 
sired or  intended  to  procure  a  false  verdict  or  to  alter  the  course 
of  justice;  he  further  submitted  that  there  was  no  evidence  to 
support  the  counts  charging  conspiracy;  and,  as  to  counts  5,  6, 
11,  and  12,  he  submitted  that,  if  the  printing  and  publishing  of 
the  articles  did  not  constitute  attempts  to  pervert  and  obstruct 
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the  course  of  justice,  as  charged  in  counts  3,  4,  9,  and  10,  they 
disclosed  no  criminal  offense;  further,  that  there  was  no  evi- 
dence against  either  of  the  accused  which  would  connect  him 
with  the  offenses  charged  in  the  indictment. 

Kennedy,  J.,  held  that  there  was  evidence  to  go  to  the  jury 
on  all  the  counts,  and,  no  evidence  being  called  for  the  defense, 
he  directed  the  jury  to  consider  all  the  counts  separately.  The 
jury  found  both  the  accused  guilty  on  each  and  all  of  the  counts ; 
and  Kennedy,  J.,  reserved  this  case,  and  released  the  accused 
on  their  recognizances. 

The  question  for  the  court  was  whether  all  or  any,  and  which, 
of  the  counts  of  the  indictment  alleged  a  criminal  offense,  and 
whether  there  was  evidence  adduced  at  the  trial  upon  which  the 
accused,  or  either  and  which  of  them,  could  properly  be  found 
guilty  upon  all  or  any,  and  which,  of  the  counts  in  the  indict* 


[81]  Foote,  K.O.  (Evans  Austin  with  him),  for  the  pris- 
oners. There  was  no  evidence  to  support  the  charges  against 
the  prisoners. 

As  to  the  counts  for  conspiracy,  there  was  no  evidence  of  any 
conspiracy  between  these  two  men.  In  Mulcahy  v.  Reg.  (1868) 
L£.8EL  306,  at  p.  317,  it  was  said  by  Willes,  J.,  in  de- 
livering the  opinion  of  the  Judges,  that  "a  conspiracy  consists 
not  merely  in  the  intention  of  two  or  more,  but  in  the  agree- 
ment of  two  or  more,  to  do  an  unlawful  act,  or  to  do  a  lawful 
act  by  unlawful  means."  There  must,  therefore,  be  evidence 
of  some  previous  agreement  in  order  to  support  a  charge  of  con- 
spiracy, and  there  was  no  such  evidence  here.  The  mere  recep- 
tion of  a  communication  by  an  editor  from  a  reporter  or  corre- 
spondent, and  the  editor's  decision  to  publish  that  communica- 
tion, do  not  amount  to  such  an  agreement.  But,  even  assum- 
ing that  there  was  such  an  agreement  as  was  required  by  Willes, 
J.,  there  was  no  evidence  either  on  the  conspiracy  counts  of  an 
intention  to  pervert  the  course  of  justice,  or  on  the  other  counts 
of  any  attempt  to  pervert  the  course  of  justice.  In  Skipworth'a 
Case  (1873)  L.  B.  9  Q.  B.  230,  Blackburn,  J.,  in  explaining 
what  was  meant  by  perverting  the  course  of  justice,  cited  Lord 
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Cottenham  as  Baying:  "It  is  immaterial  what  measures  are 
adopted  if  the  object  is  to  taint  the  source  of  justice,  and  to  ob- 
tain a  result  of  legal  proceedings  different  from  that  which 
would  follow  in  the  ordinary  course."  That  is  the  sure  test, 
and  there  is  no  evidence  here,  and  not  even  any  suggestion,  that 
the  defendants  desired  or  intended  to  corrupt  the  court,  or  to 
get  a  different  verdict  from  tliat  which  ought  to  have  been 
given.  The  law  of  conspiracy  is  based  on  the  Ordinacio 
de  Conspiratoribus,  33  Edw.  I.,  and  the  essence  of  conspiracy, 
as  there  denned,  was  a  confederacy  or  alliance  for  doing  cer- 
tain things,  of  the  character  specified  in  that  statute,  falsely. 
Ab  Wright,  J.,  observes,  the  modern  law  of  conspiracy 
has  grown  out  of  that  statute  (Law  of  Criminal  Conspiracies,  by 
R.  S.  Wright,  1873,  p.  6),  and  the  combination  must  be  in  pari 
materia  with  those  against  which  the  original  ordinance  was 
directed  {Ibid.  p.  30).  Wright,  J.,  gives  a  list  of  cases  of  con- 
spiracy [82]  to  pervert  or  defeat  the  administration  of  justice, 
in  every  one  of  which  the  element  of  falsity — that  is  to  say,  the 
intention  to  bring  about  a  wrong  result — is  material.  That  ele- 
ment is  entirely  wanting  in  the  present  case.  Had  it  been  shown 
that  the  intention  or  result  of  what  the  prisoners  did  was  to  con- 
vict an  innocent  or  acquit  a  guilty  man,  the  case  would  have 
been  different;  but  here  the  conviction  of  AUport  and  Chappell 
shows  that  what  the  prisoners  did  had  no  ill  effect  on  the  course 
of  justice,  nor  did  they  intend  that  it  should  have  an  ill  effect. 
In  order  to  support  the  indictment,  it  must  at  least  be  shown 
that  the  publication  of  the  incriminated  articles  was  calculated 
to  pervert  the  course  of  justice.  If  persons  desiring,  as  it  must 
be  assumed  that  the  prisoners  did,  to  convict  a  guilty  man,  pub- 
lish for  that  purpose  facts  about  him  which  are  inadmissible  in 
evidence  against  him,  they  may  have  committed  a  contempt  of 
court  or  be  guilty  of  libel,  for  either  of  which  they  could  be  in- 
dicted ;  but  they  have  not  conspired  to  pervert  the  course  of  jus- 
tice, nor  have  they  perverted  it.  Wright,  J".,  points  out  (Law 
of  Criminal  Conspiracies,  by  R.  S.  Wright,  1873,  p.  31)  that 
all  the  instances  he  gives  of  conspiracies  to  pervert  the  course  of 
justice  were  punishable  as  contempts  of  court.     An  article  which 
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calculated  to  bring  about  the  right  result  cannot  be  sai 
j  calculated  to  pervert  the  coarse  of  justice. 

No  doubt  persons  must  be  assumed  to  intend  the  necei 
id  probable  consequences  of  their  own  acts  (Rex  v.  Farrir 
1811]  Euss.  &  R.  C.  C.  207;  Bex  v.  Dixon  [1814]  3  H 

S.  11,  4  Campb.  12,  15  Revised  Rep.  381;  Bex  v.  Ho 
1823]  2  Barn.  &  C.  257,  26  Revised  Rep.  337)  ;  but  it  is  i 
scessary  or  probable  result  of  a  reporter  sending  a  commu 
on  to  his  editor,  that  it  will  be  published ;  nor  is  it  a  necef 
•  probable  consequence  of  the  editor's  decision  to  publish  ■ 
irticular  communications,  that  the  course  of  justice  won! 
:rverted.  In  conspiracy  there  must  be  an  intention  to  di 
rongful  thing  at  the  time  of  the  agreement,  and  the  r 
ust  therefore  be  the  natural  consequence  of  the  agreement, 
)t  merely  of  some  act  done  in  pursuance  of  the  agreement. 

[83]  [they  also  referred  to  Beg.  v.  Grant  (1848)  7  Stat< 
.  S.  507;  Bex  v.  Eicklin  (1868)  L  R  3  Q.  B,  360,  37  ] 
[ag.  Cas.  N.  S.  89,  18  L.  T.  N.  S.  395,  16  Week.  Rep. 
L  Cox,  C.  C.  19,  8  Eng.  Rul.  Cas.  60;  Eaire  v.  Wilson  (II 

Bam.  &  C.  643,  33  Revised  Rep.  284;  Beg.  v.  Hamp  (1; 

Cox,  C.  C.  167;  Bex  v.  Jolliffe  (1791)  4  T.  R,  285,  2  Re' 
ep.  383;  CrawforaVs  Case  (1849)  13  Q.  B.  613,  18  L.  i 
.  N.  S.  225,  13  Jur.  955;  Bex  v.  Almon  (1765)  Notes 
pinions  by  Chief  Justice  Wilmot,  243,  252-71 ;  see  19  3 
t.  Tr.  1082,  note;  Rex  v.  Fisher  (1811)  2  Campb.  563,  11 
sed  Rep.  799.] 

The  Solicitor  General  (Sir  E.  Carson,  K.C.),  (H.  Sul 
.  W.  Mathews,  and  Guy  Stephenson  with  him),  for 
rown.  The  finding  of  the  jury  on  all  the  counts  of  the  in 
ent  amounts  to  this— that  by  these  publications  the  defenc 
ive  perverted  the  course  of  justice ;  that  the  articles  were 
dated,  and  were  written  with  the  intention,  to  have  that  ( 
id  that  the  two  defendants  conspired  to  pervert  the  couri 
istice. 

The  questions  raised  by  the  case  are  whether  interfering 
ie  ordinary  course  of  justice  is  an  offense,  and  whether 
arsons  can  conspire  to  commit  such  an  offense,  and,  i: 
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whether  that  offense  has  been  proved  to  have  been  committed 
in  the  present  case. 

If  what  has  been  done  is  only  a  contempt  of  court,  the  de- 
fendants could  not  have  been  indicted,  but  must  have  been  dealt 
with  by  the  court  itself.  Toe  offense  may  be  a  contempt  of  court 
and  also  a  libel,  and  yet  be  punishable  under  this  indictment. 
No  distinction  can  be  drawn  as  to  the  manner  in  which  the  course 
of  justice  may  be  interfered  with.  See  2  Atk.  471.  The  mo- 
ment the  case  comes  before  the  court  and  the  law  is  seised  of  it, 
any  interference  by  an  unauthorized  person  is  not  only  a  con- 
tempt of  court,  but  ib  also  punishable  by  indictment  in  this  way. 
Bex  v.  JoUiffe  (1791)  4T.R.  285,  2  Revised  Rep.  383 ;  Bex  v. 
Fisher  (1811)  2  Campb.  663,  11  Revised  Rep.  799 ;  Crawford's 
Case  (1849)  13  Q.  B.  613,  18  L.  J.  Q.  B.  N.  S.  225,  13  Jur. 
956;  Bex  v.  Williams  &  Romney  (1823)  2  L.  J.  K.  B.  30,  26 
Revised  Rep.  624.  This  is  no  new  doctrine,  as  is  pointed  out 
by  Lord  Russell  of  Killowen,  C.J.,  in  Reg.  v.  Gray  [1900]  3 
Q.  B.  36,  at  p.  41,  69  L.  J.  Q.  B.  N.  S.  502,  64  J.  P.  484,  48 
Week.  Rep.  474,  82  L.  T.  N.  S.  534,  16  Times  L.  R  305, 
where  he  says  that  if  the  contempt  of  court  is  not  beyond  rea- 
sonable doubt  the  courts  will  and  ought  to  leave  [84]  the  Attor- 
ney General  to  proceed  by  criminal  information.  It  was  there- 
fore right  to  proceed  by  indictment,  and  there  was  evidence  to 
justify  the  finding  of  the  jury  on  each  count. 

Foote,  KC,  replied. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  (Lord  Alverstone,  C.J.,  and 
Wills,  Grantham,  Kennedy,  and  Ridley,  JJ.)  was  read  by — 

Lord  Alverstone,  C.J. :  This  was  a  case  reserved  by  Ken- 
nedy, J.,  at  the  last  summer  assizes  at  Bristol.  Indictments 
were  preferred  against  two  defendants,  Charles  John  Tibbits 
and  Charles  Windust  The  indictments  contained  sixteen  counts, 
upon  each  of  which  the  defendants  were  found  guilty.  The 
charges  contained  in  the  indictment  related  to  the  publication 
of  certain  matters  in  a  newspaper  called  the  Weekly  Dispatch, 
between  January  13,  1901,  and  March  4,  1901  (inclusive),  and 
particularly  to  the  issues  of  that  newspaper  dated  respectively 
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January  13  and  February  3,  1901.  Prior  to  the  publication 
of  the  first  article,  two  persons,  named  Allport  and  Chappell, 
bad  been  charged  before  the  magistrate  with  offenses  under  the 
prevention  of  cruelty  to  children  act,  1894.  Further  charges 
of  attempting  to  murder,  and  of  conspiracy  to  murder,  a  child 
named  Arthur  Bertie  Allport,  and  of  a  conspiracy  to  commit  the 
offense  against  §  1  of  the  prevention  of  cruelty  to  children  act 
1894,  were  preferred  againBt  them.  On  February  8,  Allport 
and  Chappell  were  committed  to  take  their  trial  at  the  next 
Bristol  assizes,  which  had  been  fixed  to  commence  on  February 
20.  Their  trial  on  the  indictment  for  the  attempt  to  murder 
commenced  before  Day,  J.,  on  March  1,  and  terminated  on 
March  5.  They  were  found  guilty,  and  sentenced:  Allport  to 
fifteen  years'  penal  servitude,  and  Chappell  to  five  years'  penal 
servitude.  The  publication!  in  the  Weekly  Dispatch,  which 
formed  the  subject  of  the  present  indictment  against  Tibbits 
and  Windust,  were  statements  relating  to  the  case  of  Allport 
and  Chappell,  contained  in  the  issues  of  the  Weekly  Dispatch 
during  the  hearing  of  the  case  against  Allport  and  Chappell  be- 
fore the  magistrate,  and  before  and  daring  the  trial  of  these 
persons  at  the  assizes.  It  is  unnecessary  to  refer  [80]  in  detail 
to  any  of  the  incriminated  articles,  of  which  those  of  January 
13  and  February  8  were  the  most  important.  It  is  sufficient  to 
say  that  the  publication  went  far  beyond  any  fair  and  bona  fide 
report  of  the  proceedings  before  the  magistrate.  They  con- 
tained, couched  in  a  florid  and  sensational  form,  a  number  of 
statements  highly  detrimental  to  Allport  and  Chappell.  Many  of 
these  statements  related  to  matters  as  to  which  evidence  could 
not  have  been  admissible  against  them  in  any  event,  and  pur- 
ported to  be  the  result  of  investigations  made  by  the  special 
crime  investigator  of  the  newspaper.  Under  these  circumstances 
it  was  contended  on  behalf  of  the  prosecution  that  there  was  evi- 
dence upon  which  the  jury  might  properly  convict  both  the  de- 
fendants on  all  the  counts  of  the  indictment.  Upon  the  argu- 
ment before  us  we  had  no  doubt  upon  the  main  questions  which 
had  been  discussed,  but,  having  regard  to  the  nature  of  the  pro- 
ceedings and  the  importance  of  the  case,  we  thought  it  desirable 
that  we  should  endeavor  to  lay  down  as  clearly  as  possible  the 
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law  applicable  to  such  a  case.  Points  were  raised  and  argued 
on  behalf  of  the  defendant  Windust  as  distinguished  from  the 
defendant  Tibbits.  It  will  be  convenient  to  postpone  the  dis- 
cussion of  those  points  until  we  have  dealt  with  the  main  ques- 
tions of  law  raised  on  behalf  of  both  prisoners.  It  was  not  at- 
tempted to  be  argued  by  Mr.  Foote,  who  appeared  as  counsel 
for  both  defendants,  that  the  publication  of  such  articles  was 
lawful,  and  that  the  persons  publishing  such  articles  could  not 
be  punished.  On  the  contrary,  he  contended  that  the  publication 
of  auch  articles  was  a  contempt  of  court,  and  could  only  properly 
be  punished  as  such  either  by  summary  proceedings  or  indict- 
ment for  contempt  He  further  urged  that  there  was  no  evi- 
dence of  any  intention  on  the  part  of  either  of  the  defendants 
to  pervert  or  interfere  with  the  course  of  justice,  and  that  any 
inference  which  might  otherwise  be  drawn  from  the  contents  of 
the  articles,  that  they  were  calculated  to  pervert  or  interfere 
with  the  course  of  justice,  was  negatived  by  the  fact  that  the 
defendants  Allport  and  Chappell  had  been  subsequently  con- 
victed. That  the  publication  of  such  articles  constituted  a  con- 
tempt to  court,  and  could  be  punished  as  Buch,  is  well  estab- 
lished. [86]  One  of  the  sorts  of  contempt  enumerated  by  Hard- 
wicke,  L.C.,  in  the  year  1742  (2  Atk.  471)  is  prejudicing  man- 
kind against  persons  before  the  ease  was  heard,  and  he  adds 
these  important  words:  "There  cannot  be  anything  of  greater 
consequence  than  to  keep  the  realms  of  justice  clear  and  pore  that 
parties  may  proceed  with  safety  both  to  themselves  and  their 
characters."  The  case  of  Bex  v.  Jolliffe  (1791)  4  T.  R.  285, 
2  Revised  Rep.  383,  shows  that  a  criminal  information  lay  for 
distributing  in  the  assize  town,  before  the  trial  at  nisi  prius, 
handbills  reflecting  on  the  conduct  of  a  prosecutor,  and,  in  the 
course  of  his  judgment  in  that  case,  Lord  Kenyon  made  the  fol- 
lowing very  relevant  observations  (4  T.  R.  at  p.  289)  :  "Now  it 
is  impossible  for  any  man  to  doubt  whether  or  not  the  publics* 
tion  of  these  papers  be  an  offense.  Even  the  charge  on  the 
prosecutor  would  of  itself  warrant  us  to  grant  the  information; 
but  that  is  a  minor  offense,  when  compared  with  that  of  pub- 
lishing the  papers  in  question  during  the  pendency  of  the  cause 
at  the  assizes,  and  in  the  hour  of  trial.    It  is  the  pride  of  the 
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Constitution  of  this  country  that  all  causes  should  be  decided 
by  jurors,  who  are  chosen  in  a  manner  which  excludes  all  possi- 
bility of  bias,  and  who  are  chosen  by  ballot,  in  order  to  prevent 
any  possibility  of  their  being  tampered  with.  But,  if  an  in- 
dividual can  break  down  any  of  those  safeguards  which  the  Con- 
stitution has  so  wisely  and  so  cautiously  erected,  by  poisoning 
the  minds  of  the  jury  at  a  time  when  they  are  called  upon  to 
decide,  he  will  stab  the  administration  of  justice  in  its  most 
vital  parts.  And  therefore  I  cannot  forbear  saying  that,  if  the 
publication  be  brought  home  to  the  defendant,  be  has  been  guilty 
of  a  crime  of  the  greatest  enormity."  Again,  in  the  case  of  Rex 
v.  Fisher  (1811)  2  Campb.  663,  11  Revised  Rep.  799,  the  print 
er,  publisher,  and  editor  were  convicted  for  publishing  a  scandal- 
ous, defamatory,  and  malicious  libel,  intending  to  injure  one 
Richard  Stephenson,  charged  with  assault,  and  deprive  him  of 
the  benefit  of  an  impartial  trial,  "and  to  injure  and  prejudice 
him  in  the  minds  of  the  liege  subjects  of  our  lord  the  King,  and 
to  cause  it  to  be  believed  that  he  was  guilty  of  the  said  assault, 
and  thereby  to  prevent  the  due  administration  of  justice,  and 
to  deprive  the  said  [87]  Richard  Stephenson  of  the  benefit  of 
an  impartial  trial."  It  was  urged  on  behalf  of  the  defendants 
that  this  was  an  indictment  for  libel,  and  that  therefore  it  was 
no  authority  for  the  indictment  in  the  present  case.  But,  if  the 
judgment  of  Lord  Ellenborough  is  examined,  it  will  be  noted 
that  the  main  ground  of  the  judgment  is  that  the  publication 
would  tend  to  pervert  the  public  mind  and  disturb  the  course  of 
justice,  and  therefore  be  illegal;  and  we  cannot  doubt  that,  if 
the  attempt  so  to  do  be  made,  or  means  taken  the  natural  effect 
of  which  would  be  to  create  a  wide-spread  prejudice  against  per- 
sons about  to  take  their  trial,  an  offense  has  been  committed, 
whatever  the  means  adopted,  provided  there  be  not  some  legal 
justification  for  the  course  pursued.  The  case  of  Bex  v.  Williams 
(1823)  2  L.  J.  K  B.  30,  26  Revised  Rep.  624,  is  another  dis- 
tinct authority  for  the  same  view,  in  which  it  was  laid  down  that 
any  attempt  whatever  to  publicly  prejudge  a  criminal  case, 
whether  by  a  detail  of  the  evidence  or  by  a  comment,  or  by  a 
theatrical  exhibition,  is  an  offense  against  public  justice  and  a 
serious  misdemeanor.    The  publication  of  proceedings  publicly 
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held  in  a  court  of  justice,  if  fair  end  accurate,  has  now  the  pro- 
tection of  the  law  of  libel  amendment  act  1888  (51  &  52  Vict 
chap.  64),  §  3.  The  law  as  laid  down  in  the  older  cases  to 
which  we  have  referred  was  summarized  by  Blackburn,  J".,  in 
Siipworth's  Case  (1873)  L.  E,  9  Q.  B.  230,  at  p-  232,  and  with 
reference  to  the  objection  that  the  more  proper  proceeding 
should  be  by  proceedings  for  contempt  of  court,  we  would  refer 
to  the  judgment  of  the  court  in  Reg.  v.  Gray  [1900]  2  Q.  B.  36, 
69  L.  J.  Q.  B.  N.  S.  502,  64  J.  P.  484,  48  Week.  Bep.  474, 
82  L.  T.  N.  S.  534,  16  Times  L.  R.  305,  from  which  it  clearly 
appears  that  in  many  cases  it  is  preferable  to  proceed  by  in- 
formation or  indictment,  rather  than  by  motion  for  contempt. 
We  have  no  doubt  whatever  that  the  publication  of  the  articles 
in  this  case,  at  the  time  when,  and  under  the  circumstances  in 
which,  they  were  published,  constitutes  a  criminal  offense  by 
whomsoever  they  were  published.  We  think  that  the  facts,  which 
bring  the  incriminated  articles  within  the  category  of  misde- 
meanor, abundantly  appear  upon  the  face  of  each  count,  and 
that,  under  those  circumstances,  it  is  perfectly  immaterial 
whether  the  articles  [88]  be  described  and  charged  as  libels  or 
contempts,  or  not.  With  reference  to  the  argument,  which  was 
strongly  urged,  that  there  was  no  evidence  of  any  intention  to 
pervert  the  course  of  justice,  we  are  clearly  of  opinion,  for  the 
reasons  given  in  the  authorities  to  which  we  have  referred,  that 
this  is  one  of  the  cases  in  which  the  intent  may  properly  be  in- 
ferred from  the  articles  themselves  and  the  circumstances  under 
which  they  were  published.  It  would,  indeed,  be  far-fetched  to 
infer  that  the  articles  would  in  fact  have  any  effect  upon  the 
mind  of  either  magistrate  or  judge,  but  the  essence  of  the  offense 
is  conduct  calculated  to  produce,  so  to  speak,  an  atmosphere  of 
prejudice  in  the  midst  of  which  the  proceedings  must  go  on. 
Publications  of  that  character  have  been  punished  over  and  over 
again  as  contempts  of  court,  where  the  legal  proceedings  pend- 
ing did  not  involve  trial  by  jury,  and  where  no  one  would  imag- 
ine that  the  mind  of  the  magistrates  or  judges  charged  with  the 
case  would  or  could  be  induced  thereby  to  swerve  from  the 
straight  course.  The  offense  is  much  worse  where  trial  by  jury 
is  about  to  take  place,  but  it  certainly  is  not  confined  to  such 
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s.  We  further  think  that,  if  the  articles  are  in  the  opinion 
he  jury  calculated  to  interfere  with  the  course  of  justice,  or 
rert  the  minds  of  the  magistrate  or  of  the  jurors,  the  persons 
lishing  are  criminally  responsible.  See  Reg.  v.  Onmi  (1848) 
tate  Tr.  N.  S.  507.  We  are  also  of  opinion  that  the  fact  that 
w>rt  and  Chappell,  the  persons  referred  to,  were  aubsequent- 
onvicted,  can  hare  no  weight  in  the  decision  of  the  question 
'  before  us.  To  give  effect  to  such  a  consideration  would  in- 
e  the  consequence  that  the  fact  of  a  conviction,  though  result- 
either  wholly  or  in  part,  from  the  influence  upon  the  minds 
he  jurors  at  the  trial  of  such  articles  as  these,  justifies  their 
lication.  This  is  an  argument  which  we  need  scarcely  say 
ices  the  position  almost  to  an  absurdity,  and,  indeed,  its 
f  foundation  would  appear  to  be  a  confusion  between  the 
rse  of  justice  and  the  result  arrived  at.  A  person  accused  of 
le  in  this  country  can  properly  be  convicted  in  a  court  of 
ice  only  upon  evidence  which  is  legally  admissible,  and  which 
dduced  at  [89]  his  trial  in  legal  form  and  shape.  Though 
accused  be  really  guilty  of  the  offense  charged  against  him, 
due  course  of  law  and  justice  is  nevertheless  perverted  and 
ructed  if  those  who  have  to  try  him  are  induced  to  approach 
question  of  his  guilt  or  innocence  with  minds  into  which 
udice  has  been  instilled  by  published  assertions  of  his  guilt 
mputations  against  his  life  and  character,  to  which  the  laws 
he  land  refuse  admissibility  as  evidence. 
7e  have  now  only  to  consider  the  special  points  which  were 
:n  on  behalf  of  the  defendant  Windust  as  regards  the  first 
counts,  and  as  regards  both  the  defendants  in  regard  to  the 
ipiracy  counts.  We  agree  that  in  such  a  case  some  evidence 
t  be  given  that  the  defendants  were  really  parties  to  the  pub- 
tion  complained  of.  See  Reg.  v.  Holbrook  (1877)  3  Q.  B. 
10,  47  L.  J.  Q.  E.  N.  S.  35,  37  L.  T.  N.  S.  530,  26  Week. 
.  144,  13  Cox,  C.  C.  650,  2  Am.  Crim.  Rep.  643;  (1878) 
.  B.  D.  42.  Mr.  Foote  attempted  to  restrict  conspiracy  to 
ters  germane,  at  least  to  those  referred  to  in  the  Ordinacio 
?onspiratoribns,  33  Edw.  I.  It  is  obvious,  however,  that  the 
ite  does  not  give  an  exhaustive  definition,  and  other  matters 
>nd  those  enumerated  in  that  statute  have  been  adjudged 
B.  B.  Cm.  Vol.  n.— 81. 
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over  and  over  again  to  be  the  subjects  of  criminal  conspiracies. 
As  to  the  expressions  of  Willes,  J.,  in  Mulcahy  v.  Beg.  (1S68) 
L  R  3  H.  L.  306,  upon  which  Mr.  Foote  insisted,  it  is  plain 
that  that  very  learned  Judge  was  there  speaking  of  a  case  in 
which  the  criminal  intention  had  not  been  carried  into  effect; 
and  he  says  that  in  such  a  case  the  very  promise  to  do  it — such 
a  promise  as  would  be  binding  if  for  a  lawful  purpose — is  an 
act  which  negatives  the  suggestion  that  the  matter  rests  in  in- 
tention only.  He  never  said  that  when  the  unlawful  purpose 
has  been  carried  out  no  indictment  for  conspiracy  can  be  main- 
tained unless  the  concerted  action  has  been  preceded  by  such 
a  contract  between  the  conspirators  as,  if  the  purpose  had  been 
lawful,  would  have  given  ground  for  a  lawsuit.  His  definition 
is  not  of  conspiracy,  but  of  the  kind  of  conduct  which  is  sufficient 
to  make  the  concerted  action  pass  from  the  stage  of  intention 
into  that  of  action. 

The  evidence  against  Windust  submitted  to  the  jury,  as  ap- 
pears from  the  case  stated,  was  as  follows :  That  in  1897  [90] 
he  was  the  crime  investigator  of  the  Weekly  Dispatch,  and  was 
engaged  in  June  of  that  year  in  investigating  a  case  then  pend- 
ing at  the  South  London  Sessions.  That  on  several  of  the  oc- 
casions when  Allport  and  Chappell  were  before  the  magistrates 
Windust  was  present  in  court,  taking  notes  of  the  proceedings. 
He  was  seen  on  May  2,  1901,  at  the  office  of  the  Weekly  Dis- 
patch, and  the  articles  in  question  purported  to  be  written  by  the 
special  crime  investigator  of  the  paper.  Under  these  circum- 
stances we  are  of  opinion  that  there  was  evidence  to  leave  to 
the  jury  that  Windust  was  party  to,  and  concerned  in,  the  pub- 
lication of  the  articles,  and  was  an  accessory  before  the  fact 
As  regards  Tibbits,  it  was  proved  that  he  was  the  editor  of  the 
Weekly  Dispatch  at  the  time  of  the  publications.  He  afterwards 
placed  himself  as  such  editor  in  communication  with  the  di- 
rector of  public  prosecutions,  respecting  the  inquiries  which 
were  being  made  at  Bristol  as  to  the  publication  of  papers.  The 
articles  formed  an  important  part  of  the  issues  of  the  paper  in 
question,  and  we  think  that  in  his  case  there  was  clearly  evi- 
dence to  be  submitted  to  the  jury.  As  regards  the  conspiracy 
counts,  on  which  the  defendants  were  also  found  guilty;  inas- 


>y  Google 


THE  KING  v.  TIBBITS.  4S3 

much  as  they  were  also  convicted  on  the  other  counts  the  point 
is  not  very  important;  bat  we  think  it  right  to  say  that  there 
was,  in  our  opinion,  evidence  for  the  jury  as  to  the  conspiracy 
counts.  Such  articles  would  not  be  published  without  the  con- 
currence of  some  one  at  Bristol,  and  the  person  in  fact  editing 
the  paper,  and  we  are  of  opinion  that  there  was  evidence  to  go 
to  the  jury  on  which  they  might  properly  draw  the  conclusion 
that  the  defendants  combined  for  the  purpose  of  publishing  the 
articles  in  question.  For  the  above  reasons  we  think  the  con- 
viction should  be  affirmed  as  against  both  defendants. 

Conviction  affirmed. 

Solicitors  for  prisoner:  Mellor,  Smith,  &  May. 
Solicitor  for  prosecution :  The  Solicitor  to  the  Treasury. 

Note. — Publication  of  matters  derogatory  to  parties  to  litigation 
as  attempt  to  pervert  or  obstruct  course  of  justice,  or  as 
contempt  of  court. 
I.  Perversion  or  obstruction  of  justice,  484. 

IT.  Contempt  of  court. 

a.  In  general,  484. 

b.  Publications  in  newspapers. 

1.  Publications  held  contempts,  488. 

2.  Publications  held  not  contempts,  494. 

c.  Publishing  advertisements,  497. 

d.  Publication  by  bulletin  boards,  notices,  or  circulars,  498. 

e.  "Publications  by  phamphlets,  499. 

f.  Exhibition  of  models,  500. 

g.  Public  addresses,  500. 

h.  Publishing  pleadings  or  affidavits  in  pending  actions,  500. 

Although,  as  pointed  out  in  Rbx  v.  Tibbitb,  the  question  whether 
the  publication  of  matters  derogatory  to  parties  to  civil  or  criminal 
actions  or  proceedings  is  punishable  as  an  attempt  to  pervert  or  ob- 
struct the  course  of  justice  is  distinct  from  the  question  whether  such 
publication  constitutes  a  contempt  of  court,  the  fact  that  the  Utter 
is  the  ordinary  mode  in  which  persons  responsible  for  such  publica- 
tions are  proceeded  against  is  deemed  to  warrant  the  treatment  of 
both  questions  in  the  present  note;  the  scope  of  which,  it  is  scarcely 
necessary  to  observe,  does  not  require  the  inclusion  of  decisions  as  to 
whether,  and  under  whst  circumstances,  the  publication  of  matter 
derogatory  of  the  court,  jury,  or  grand  jury,  ia  similarly  punishable. 
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/.  Perversion  or  obstruction  of  justice. 

Few  cases  have  dealt  with  the  question  whether  the  publication  of 
matters  derogatory  to  parties  to  pending  causes,  which  tend  to  preju- 
dice their  right  to  a  fair  trial,  is  indictable  as  an  attempt  to  pervert 
or  obstruct  the  course  of  justice. 

In  Rex  v.  Williams  (1823)  2LJ.K.  B.  30,  26  Revised  Hep.  624, 
it  was  held  a  misdemeanor  to  endeavor  to  obstruct  the  course  of 
justice  by  causing  to  be  represented  in  a  theater,  during  the  pendency 
of  a  trial  for  murder,  the  supposed  facts  of  the  case,  in  such  a  way 
that  when  a  murderer  in  the  play  was  seized  the  audience  expressed 
themselves  as  understanding  that  it  was  supposed  to  be  the  defend- 
ant in  the  pending  case. 

And  see  also  the  cases  of  Rex  v.  JolUffe  and  Rex  v.  Fisher,  which 
are  folly  set  out  by  the  court  in  Bex  v.  Tibbitb. 

Xt.  Contempt  of  court. 


The  general  rule  that  there  may  be  a  contempt  of  court  in  preju- 
dicing the  minds  of  the  public  against  persons  concerned  as  parties 
in  pending  cases  appears  to  have  been  first  laid  down  in  the  case  of 
Read  v.  Hug gtmson  (1742)  2  Atk.  469,  and  there  is  no  conflict  among 
the  subsequent  decisions  upon  the  proposition  that  it  is  a  contempt 
of  court  to  publish  during  the  pendency  of  a  cause  matters  derogatory 
to  the  parties  which  must  necessarily  prevent  them  from  obtaining 
a  fair  trial  of  the  action. 

The  fact  that  an  offensive  article  is  not  shown  ever  to  have  come 
to  the  attention  of  the  court  or  jury  will  not  prevent  its  publication 
from  constituting  a  contempt  of  court,  since  articles  circulated 
through  the  neighborhood  when  a  trial  is  in  progress  may  influence 
the  trial,  without  being  read  by  the  court  or  jurors,  and  witnesses  may 
be  intimidated  or  otherwise  influenced  by  them. 

In  discussing  this  point,  in  State  v.  Howell  (1908)  80  Conn.  668, 
125  Am.  St.  Rep.  141,  69  Atl.  1057,  13  A.  &  E.  Ann.  Cas.  501,  the 
court  said:  "A  sentiment  favorable  or  unfavorable  to  one  of  the 
parties  to  the  case  may  be  made  to  so  pervade  the  community  as  to 
reach  the  court  room  and  the  triers,  and  interfere  with  the  fair  and 
impartial  performance  by  the  latter  of  their  duties.  When,  therefore, 
articles  calculated  to  interfere  with  the  fair  trial  of  a  cause,  and  thus 
to  obstruct  justice,  are  so  published  and  circulated,  it  is  not  neces- 
sary, in  order  to  constitute  them  contempts,  that  they  actually  reach 
the  eyes  of  the  court  or  jury." 

So,  also,  in  Telegram  Newspaper  Co.  v.  Com.  (1899)  172  Mass. 
294,  44  L.R.A.  159,  70  Am.  St  Rep.  280,  52  N.  E.  445,  it  is  held 
that  the  fact  that  jurors  did  not  Bee  a  newspaper  article,  published 
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aring  a  trial  in  each  a  way  as  to  be  likely  to  come  to  their  notice 
id  prejudice  their  judgment,  will  not  relieve  the  publisher  from 
jnishment  for  contempt  of  court. 

The  question  whether  a  contempt  has  been  committed  is  for  the 
>le  decision  of  the  court,  and  the  fact  of  the  contemnor  denying  any 
£  respectful  or  contemptuous  design  of  reflecting  on  proceedings 
aiding  before  the  court  will  not  justify  h't"  if  his  comments  appear 
>  the  court  to  amount  to  a  flagrant  contempt.  Rex  v.  Ckarlier 
1903)  Rap.  Jud.  Quebec  12  B.  R.  385. 

It  was  held  in  Read  v.  Huggonson  (1742)  2  Atk.  469,  that  the 
ict  that  one  of  the  defendants  did  not  know  the  nature  of  the  pub- 
cation  did  not  relieve  her  from  liability  for  contempt. 
And  in  American  Exch,  v.  Qillig  (1889)  58  L.  J.  Ch.  N.  S.  706, 
1  L.  T.  N.  S.  502,  a  printer  and  publisher  who  failed  to  disclose  the 
ame  of  the  writer  of  an  article  were  held  guilty  of  contempt,  al- 
lough  they  were  ignorant  of  its  contents. 

But  it  was  held  in  Cann  v.  Cann  (1754)  2  Ves.  Sr.  520,  that  the 
tct  that  the  matter  published  was  brought  to  the  defendant  with 
hor  nd™T+; semen ts,  and  that  Bhe  was  ignorant  concerning  it,  was 
alleviating  the  punishment  for  contempt. 
if  articles  published  during  a  trial,  tending  to  prejudice 
d  members  of  the  jury  and  thereby  influence  the  result, 
to  a  proceeding  for  contempt. 

Hughes  v.  Territory  (1906)  10  Ariz.  119,  6  L.R.A. 
85  Pac.  1058,  the  court  said:  "The  trial  court  was 
in  refusing  to  hear  evidence  as  to  the  truth  of  the 
ade  as  to  Harcourt  and  Bartlett.  The  gravamen  of 
as  not  the  alleged  false  character  of  the  publications, 
;atementfl  made  as  to  these  persons  were  false,  but  was 
m  of  articles  tending  to  prejudice  the  public  and  the 
the  jury,  and  thereby  to  influence  the  result  of  the 
s.  The  truth  or  the  falsity  of  the  statements  contained 
s  was  immaterial.  Whether  true  or  false,  the  court 
endency  was  to  prejudice  and  influence  the  public  and 
the  result  of  the  trial,  and  thus  obstruct  justice.  The 
as  therefore  a  contempt  of  court,  irrespective  of  the 
y  of  the  statements  contained  in  the  articles." 
held  in  Qhbe  Newspaper  Co.  v.  Com.  (1905)  188  Mass. 
S.  682,  3  A.  &  E.  Ann.  Cas.  761,  that  the  fact  that 
ished  in  a  newspaper  and  constituting  a  con- 
ne  and  impartial  statements  of  news  and  facts,  and  were 
to  injure  either  the  prosecution  or  the  defense  in  the 
intended  to  reflect  upon  the  dignity  of  the  court  or  to 
erfere  with  the  administration  of  justice,  will  not  re- 
lisher  from  liability  for  contempt.     And  to  the  same 
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effect  ia  Coats  v.  Chadwick  [1894]  1  Ch.  347,  63  L.  J.  Ch.  If.  S.  328, 
70  L.  T.  N.  S.  228,  42  Week.  Eep.  328. 

Whether  or  not  a  publication  is  such  as  to  fall  within  thia  rule 
necessarily  depends  upon  the  facta  and  circumstances  of  the  in- 
dividual case,  which  must  be  closely  examined  in  each  instance  to 
determine  whether  the  publication  involved  is  calculated  to  prevent 
the  parties  from  obtaining  a  fair  and  impartial  decision  of  their 
cause. 

The  limits  of  the  right  to  comment  upon  pending  litigation  are 
discussed  in  the  case  of  Cooper  v.  People  (1889)  13  Colo.  337,  6 
L.B.A.  430,  22  Fac.  790,  in  which  it  ia  held  that  during  the  pendency 
of  a  cause  the  court  must  be  permitted  to  proceed  therein  without 
molestation;  that  the  privilege  of  directly  interfering  in  such  cases 
with  the  administration  of  justice,  by  indiscriminate  newspaper  charg- 
es of  perjury,  bribery,  corruption,  and  the  like,  against  the  parties 
concerned  or  against  those  conducting  the  trial,  is  not  a  constitutional 
right ;  but  that  the  press  may,  without  liability  to  punishment  for 
contempt,  in  the  interest  of  the  public  good,  challenge  the  conduct  of 
judges  and  other  court  officers,  also  of  parties,  jurors,  and  witnesses 
in  connection  with  causes  that  have  been  wholly  determined.  It  may 
also  fairly  and  reasonably  review  and  comment  upon  court  proceed- 
ings from  day  to  day  as  they  take  place.  The  court  said: 
"Parties  have  a  constitutional  right  to  have  their  causes  tried 
fairly  in  court,  by  an  impartial  tribunal,  uninfluenced  by  newspaper 
dictation  or  popular  clamor.  What  would  become  of  this  right  if 
the  press  may  use  language  in  reference  to  a  pending  cause  calculated 
to  intimidate  or  unduly  influence  and  control  judicial  action  ?  Days, 
and  sometimes  weeks,  are  spent  in  the  endeavor  to  secure  an  im- 
partial jury  for  the  trial  of  a  case ;  and,  when  selected,  it  is  incumbent 
upon  the  court  to  exercise  the  utmost  care  in  excluding  evidence  of 
matters  foreign  to  the  issues  involved,  so  that  the  minds  of  the  jurors 
may  not  perchance  be  unduly  biased  or  prejudiced  in  reference  either 
to  the  litigants,  or  to  the  matters  upon  trial.  But  if  an  editor,  a 
litigant,  or  those  in  sympathy  with  him,  should  be  permitted,  through 
the  medium  of  the  press,  by  promises  or  threats,  invective,  sarcasm, 
or  denunciation,  to  influence  the  result  of  the  trial,  all  the  care  taken 
in  the  selection  of  the  jury,  as  well  as  the  precaution  used  to  confine 
their  attention  at  the  trial  solely  to  the  issues  involved,  will  have  been 
expended  in  vain.  We  would  not  for  a  moment  sanction  any  con- 
traction of  the  freedom  of  the  press.  Universal  experience  has  shown 
that  such  freedom  is  necessary  to  the  perpetuation  of  our  system  of 
government  in  its  integrity ;  but  this  freedom  does  not  license  un- 
restrained scandal.  By  a  subsequent  clause  of  the  same  sentence  of 
our  state  Constitution  in  which  the  liberty  is  guaranteed,  the  respon- 
sibility for  its  abuse  ia  fixed.    With  us  the  judiciary  is  elective,  and 
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every  citizen  may  folly  and  freely  discuss  the  fitness  or  unfitness  of 
all  candidates  for  the  positions  to  which  they  aspire ;  criticize  freely 
all  decisions  rendered,  and  by  legitimate  argument  establish  their 
soundness  or  unsoundness ;  comment  on  the  fidelity  or  infidelity  with 
which  judicial  officers  discharge  their  duties, — but  the  right  to  at- 
tempt, by  wanton  defamation,  to  prejudice  the  rights  of  litigants  in 
a  pending  cause,  degrade  the  tribunal,  and  impede,  embarrass,  or 
corrupt  that  due  administration  of  justice  which  is  so  essential  to 
good  government,  cannot  be  sanctioned." 

So,  also,  in  Re  Sturoc  (1869)  48  N.  H.  428,  9?  Am.  Dec.  626,  the 
court  said :  "It  must  not  be  inferred  that  we  question  the  right  to 
criticize  and  censure  the  conduct  of  courts  and  parties  when  causes 
have  been  finally  decided.  The  question  in  this  case  is  whether  pub- 
lications can  be  permitted  which  have  a  tendency  to  prejudice  the 
decision  of  pending  causes.  The  publishers  of  newspapers  have  the 
right,  but  no  higher  right  than  others,  to  bring  to  public  notice  the 
conduct  of  courts  and  parties  after  the  decision  has  been  made ;  and, 
provided  the  publications  are  true,  and  fair  in  spirit,  there  is  no 
law,  and  I  am  sure  there  is  no  disposition,  to  restrain  or  punish  the 
freest  expression  of  the  disapprobation  that  any  person  may  entertain, 
of  what  is  done  in  or  by  the  courts." 

The  fact  that  a  newspaper  article  which  otherwise  would  consti- 
tute a  contempt  of  court  was  published  not  during  the  progress  of  a 
trial  referred  to  therein,  nor  immediately  before  the  trial,  but  at  a 
time  when  the  assignment  of  the  date  for  the  trial  had  been  revoked 
and  the  trial  had  been  indefinitely  postponed,  will  not  prevent  its 
amounting  to  a  contempt.  Qlobe  Newspaper  Co.  v.  Com.  (1905) 
188  Mass.  449,  74  N.  E.  682,  3  A.  &  E.  Ann.  Cas.  761.  The  court 
said :  "When  the  articles  and  the  circumstances  of  publication  are 
such  as  appear  in  the  present  case,  we  are  of  opinion  that  it  cannot 
be  bo  justified.  The  disturbing  and  obstructing  effect  of  such  an 
article  might  be  greater  if  the  publication  was  immediately  before 
the  trial  than  if  it  occurred  months  before,  and  this  should  be  taken 
into  account  in  imposing  the  sentence.  In  some  cases  the  difference 
in  the  degree  of  detriment  that  would  be  expected  to  result  might  be 
sufficient  to  constitute  a  contempt  if  the  publication  were  just  before 
the  trial,  when  the  same  publication,  a  long  time  before  the  trial, 
would  affect  the  case  so  little  as  not  to  deserve  punishment.  But  it 
is  enough  to  subject  the  offending  publisher  to  punishment  if  the 
publication  is  very  objectionable,  and  the  case  to  which  it  relates  is 
pending  at  the  time  of  publication." 

And  it  was  held  in  Rex  v.  Charlter  (1903)  Rap.  Jud.  Quebec  12 
B.  K.  385,  that  proceedings  were  pending  for  the  purposes  of  eon- 
tempt  in  a  criminal  case,  from  the  time  the  information  has  been 
laid,  and  so  long  as  any  proceedings  could  be  taken ;  and  it  was  held 
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that  a  suit  was  therefore  pending  during  the  spade  of  time  between 
two  trials,  where  the  jury  were  unable  to  agree  on  the  first  trial ;  and 
that  one  who  published  articles  concerning  the  cause  during  that 
time  was  guilty  of  contempt. 

And  in  Rex  v.  Clarke  (1910)  103  L.  T.  N.  S.  636,  27  Times  L.  K. 
32,  it  was  held  that  an  action  was  pending  for  the  purposes  of  con- 
tempt, where  an  information  on  oath  had  been  laid  against  the  per- 
son, and  he  had  been  arrested  and  was  in  custody  under  such  war- 
rant, and  it  was  held  not  necessary  that  he  should  first  be  put  in  the 
dock  and  a  criminal  charge  preferred  against  him. 

And  in  Rex  v.  Parke  [1903]  2  K.  B.  432,  72  L.  J.  K.  B.  ST.  S. 
839,  89  L.  T.  N.  S.  439,  19  Times  L.  R.  627,  52  Week.  Rep.  215,  67 
J.  P.  421,  it  was  held  that  where,  after  a  person  had  been  charged 
before  the  petty  sessions  with  an  indictable  offense,  which  was  triable 
only  at  the  assizes,  matter  was  published  concerning  him  calculated 
to  produce  the  impression  that,  apart  from  the  charges  then  under 
inquiry,  he  was  a  man  of  bad  and  dissolute  character,  the  high  court 
had  jurisdiction  to  punish  the  publisher  for  contempt,  although  at 
the  time  of  the  publication  the  person  charged  with  the  crime  had 
not  been  committed  for  trial. 

For  further  illustrations  as  to  when  a  ease  may  be  considered  as 
pending  for  the  purpose  of  punishing  an  objectionable  publication  as 
a  contempt,  see  other  decisions  throughout  this  note. 

ft.  Publication*  in  ■neu-tipapers. 
As  may  naturally  be  anticipated,  the  question  most  frequently  aris- 
es hi  connection  with  newspaper  publications. 

1.  Ftiblicat1onn  held  contempts. 

The  matter  published  was  held  to  be  a  contempt  of  court  hi  the 
following  cases : 

— where  an  article  was  published  in  a  locality  in  which  the  court 
was  sitting,  which  assumed  that  the  prosecution  of  certain  liquor  cases 
before  the  court  was  illegal  and  unjust,  and  denounced  the  prosecu- 
tion in  Buch  cases  in  abusive  terms.  Re  Sturoc  (1869)  48  V.  H.  428, 
97  Am.  Dec.  626. 

— where  an  article  published  in  a  newspaper  charged  a  petitioner 
in  habeas  corpus  proceedings  with  perjury,  and  other  articles  were 
published  casting  grave  reflections  upon  the  judge,  the  tendency  of 
the  language  employed  being  to  inflame  the  popular  mind  against 
the  petitioner  and  judge.  Cooper  v.  People  (1889)  13  Colo.  337, 
6  L.B.A.  430,  22  Pac.  790. 

— where  during  the  pendency  of  an  action  an  article  was  published 
stating  that  the  defendant  in  such  action  was  being  persecuted,  and 
that  he  was  suffering  under  the  influence  of  treachery  and  falsehoods; 
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that  the  prosecution  was  founded  on  falsehood ;  and  that  the  whole 
weight  of  the  case  against  the  defendant  was  supported  by  falsehood. 
Littler  v.  Thornton  (1839)  2  Beav.  129. 

— where  during  the  pendency  of  an  information  for  criminal  libel, 
an  article  was  published  of  the  defendant,  stating  that  he  was  not 
only  the  author  of  the  libels  in  question,  but  of  scores  of  others. 
Reg.  v.  Wilkinson  (1871)  41  TT.  C.  Q.  B.  47. 

— where  during  the  pendency  of  a  suit,  and  after  the  time  had 
expired  for  the  defendants  to  file  affidavits,  an  article  was  published 
commenting  upon  the  persons  who  had  made  affidavits  for  the  de- 
fendant, and  charging  them  with  falsehood  and  ignorance  and  self- 
interest  Fellcin  v.  Herbert  (1863)  33  L.  J.  Ch.  N.  S.  294,  10  Jut. 
N.  S.  62,  12  Week.  Rep.  332. 

— where  the  defendant  in  a  libel  suit  which  had  been  decided  in 
the  plaintiffs  favor  published  an  article  before  the  damages  in  the 
libel  suit  had  been  assessed,  vilifying  the  plaintiff  in  that  action,  as- 
serting that  a  respectable  jury  had  given  an  infamous  verdict,  and 
insinuating  that  no  justice  was  to  be  expected  under  the  system  of 
law  in  force.  United  States  v.  Dmne  (1890)  Wall.  Sr.  102,  Fed. 
Cas.  No.  14,997;  Hollingwortk  v.  Duane  (1801)  Wall.  Sr.  77,  Fed. 
Cas.  No.  6,616. 

— where  the  defendant  in  a  libel  suit  published  during  its  pend 
ency  an  article  charging  that  the  plaintiff  had  instituted  the  suit  a< 
the  instance  of  the  defendant's  enemies,  among  whom  a  judge  was 
named,  and  stating  that  if  the  prejudices  of  the  bench  worked  against 
the  defendant  as  previously,  he  must  rest  his  success  with  the  jury, 
and  that  the  public  must  decide  the  question  between  the  parties. 
Respublica  v.  Oswald  (1783)  1  Ball.  319,  1  L.  ed.  155,  1  Am.  Dec. 
246. 

— where  during  the  trial  of  persons  accused  of  conspiracy  in  in- 
ducing tenants  not  to  pay  rent,  and  inducing  others  not  to  deal  with 
those  who  did  pay  rent,  an  article  was  published  tending  to  inform 
the  jury  that  if  they  had  found  that  their  trade  and  business  was 
affected  they  must  attribute  it  to  the  agitation  which  was  imputable 
to  the  defendants,  and  commenting  further  upon  the  probable  out- 
come of  the  trial,  stating  that  it  might  result  in  a  disagreement  or 
verdict  contrary  to  the  evidence,  owing  to  intimidation.  Reg  v. 
Parnell  (1880)  14  Cox,  C.  C.  474. 

— where  before  a  murder  case  had  been  assigned  for  trial,  articles 
were  published  setting  forth  a  facsimile  of  a  specimen  of  the  de- 
fendant's handwriting,  followed  immediately  by  a  facsimile  of  a  pa- 
per found  by  the  body  of  the  person  murdered,  and  continuing  with 
a  discussion  of  the  likeness  and  unlikeness  of  the  handwriting,  and 
of  the  supposed  views  and  opinion  of  the  experts,  with  a  full  state- 
ment purporting  to  hare  been  made  by  one  of  them  in  an  interview, 
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and  discussing  further  an  additional  supposed  feature  of  the  evidence, 
the  whole  article  being  designed  so  far  as  possible  to  give  the  public 
a  picture  of  the  expected  trial.  Globe  Newspaper  Co.  v.  Com.  (1905) 
188  Mass.  449,  74  N.  E.  682,  3A.bE.  Ann.  Cas.  761. 

— where  two  days  before  the  trial  of  a  cause  an  article  was  pub- 
lished assuming  to  state  the  evidence  to  be  produced  by  witnesses 
upon  the  trial,  with  improper  comments  thereon,  and  reflecting  upon 
the  parties  to  the  action,  and  improperly  expressing  an  opinion  as 
to  the  right  of  the  controversy,  the  purpose  of  the  article  being  the 
disparagement  of  the  defendant's  defense  and  the  intimidation  of 
witnesses  who  might  support  it  State  v.  Howell  (1908)  80  Conn. 
668,  125  Am.  St.  Bep.  141,  69  Atl.  1057, 13  A.  &  E.  Ann.  Cas.  501. 

— where  a  full  page  illustrated  article  was  published  after  a  trial 
had  begun,  but  before  its  close,  purporting  to  be  an  account  of  what 
occurred  at  the  trial,  taking  sides,  improperly  commenting  upon  the 
evidence,  expressing  an  opinion  upon  the  merits  of  the  case  and  the 
effect  that  should  be  produced  by  the  witnesses,  and  containing 
further  statements  calculated  to  intimidate  possible  witnesses,  and 
also  stating  as  facts  and  as  evidence,  and  as  what  occurred  upon  the 
trial,  matters  not  given  in  evidence,  and  not  actually  occurring  upon 
the  trial.    Ibid. 

— where,  during  the  trial  of  a  petition  by  a  landowner  for  the  as- 
sessment of  damages  for  the  taking  of  his  land  by  a  town,  a  publi- 
cation was  made  of  statements  that  the  town  offered  the  plaintiff 
a  certain  sum,  but  he  demanded  a  larger  sum  named.  Telegram 
Newspaper  Co.  v.  Com.  (1899)  172  Mass.  294,  44  L.B.A.  159,  70 
Am.  St  Bep.  280,  52  N.  E.  445. 

— where  an  article  was  published  stating  that  a  person  who  was 
in  custody,  but  had  not  been  arraigned,  had  confessed  to  the  crime  of 
which  he  was  charged.  Sex  v.  Clarke  (1910)  103  L.  T.  N.  S.  636, 
27  Times  L.  E.  32. 

— where,  pending  a  petition  by  a  shareholder  to  wind  up  a  banking 
company,  an  article  was  published  with  reference  to  an  intended 
cross-examination  of  directors,  stating  that  if  they  were  compelled 
to  make  a  full  statement  of  the  affairs  of  the  bank  there  would  be 
some  interesting  revelations,  it  also  appearing  that  previously  to  the 
presentation  of  the  petition  a  series  of  articles  instigated  by  the 
petitioning  shareholder  had  appeared,  in  which  the  directors'  conduct 
was  attacked.  Be  Crown  Bank  (1890)  44  Ch.  D.  649,  59  L.  J.  CL 
N.  S.  739,  62  L.T.  N.  S.  823. 

— where  during  the  pendency  of  a  criminal  case  an  article  was 
published  stating  that  another  rare  rogue,  naming  the  defendant  in 
the  criminal  action,  had  been  a  good  deal  before  the  court  in  the 
past  month,  and  that  he  would  appear  at  the  Old  Bailey,  and  that 
"then  we  expect  to  hear  no  more  of  him  for  some  time  to  come. 
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Nemesis  haa  leaden  feet,  but  even  justice  comes  to  him  who  knows 
how  to  wait.  Unfortunately  the  waiters  sometimes  die  before  they 
come  to  their  own."    Reg.  v.  Balfour  (1895)  11  Times  L.  H.  492. 

— where  during  the  pendency  of  a  snit  for  a  restitution  of  conju- 
gal rights  an  article  was  published  stating  that  there  was  a  good  deal 
of  natural  disgust  in  society  at  the  suit  which  the  Countess  Russell 
was  bringing  for  a  restitution  to  conjugal  rights;  and  that  at  the 
close  of  her  unsuccessful  divorce  suit  there  was  a  strong  attempt 
by  friends  to  bring  the  parties  together,  but  that  her  husband  was 
disgusted  with  the  proceedings  and  refused  to  consent ;  and  further 
stating  that  the  countess  had  lost  caste  in  society  in  consequence  of 
the  divorce  action,  and  that  the  fact  that  she  was  now  trying  to 
compel  the  man  against  whom  she  sanctioned  the  most  abominable 
charges  to  resume  cohabitation  with  her  had  not  raised  her  in  the 
estimation  of  society.    Russell  v.  Russell  (1894)  11  T.  E.  38. 

— where  an  article  was  published  stating  that  certain  persons  had 
turned  affidavit  men  in  an  action  then  pending ;  and  another  article 
was  published  during  the  pendency  of  a  bill  for  an  account  by  ex- 
ecutors, stating  that  the  case  ought  to  be  a  warning  to  fathers  to 
take  care  with  whom  they  trusted  their  children  and  fortunes,  lest 
their  characters,  their  widows,  and  their  children  be  aspersed,  and 
their  fortunes  squandered  in  lawsuits;  and  still  another  article 
was  published  stating  that  the  Roman  Catholics  were  very  zealous 
in  the  propagation  of  their  religion  and  stuck  at  nothing,  and  im- 
plying that  in  pursuance  of  this  custom  the  executors  against  whom 
the  bill  for  account  had  been  brought  had  breached  their  trust.  Read 
v.  Huggoason  (1742)  2  Atk.  469. 

— where  during  the  pendency  of  an  application  for  an  extension 
of  time  by  the  defendant  in  an  action  for  libel,  an  article  was  pub- 
lished stating,  among  other  things,  that  the  defendant  was  trying 
for  another  month's  time,  that  the  thing  was  monstrous,  more  es- 
pecially as  the  defendant  was  proceeding  to  keep  the  accusation, 
which  he  knew  to  be  false,  without  legal  refutation  as  long  as  pos- 
sible so  that  the  public  mind  would  be  poisoned  by  it,  and  ending 
by  a  hope  that  the  court  had  too  much  sense  of  the  dignity  of  its 
position  to  fall  in  with  the  defendant's  views.  Peters  v.  Bradlaugh 
(1888)  4  Times  L.  R.  414. 

— where  a  matter  was  published  during  the  pendency  of  an  elec- 
tion petition,  calculated  to  interfere  with  the  petitioner  in  the  suit 
and  to  prejudice  the  public  mind  against  him.  Macartney  v.  Carry 
(1883)  It.  Hep.  7  C.  L.  242. 

The  general  rule  that  a  publication  in  newspapers,  pending  an 
action,  of  matter  derogatory  to  the  parties,  constitutes  a  contempt, 
was  ahjo  laid  down  in  Mengeri  v.  News  Printing  Co.  (1906)  6  Ohio 
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N.  P.  N.  S.  572, 15  Ohio  S.  &  C.  P.  Dec.  517,  and  Grant  v.  Grant 
(1904)  36  N.S.  547. 

In  American  Exch.  v.  Qitlig  (1889)  58  L.  J.  Ch.  N.  S.  706,  «1 
L.  T.  N.  S.  502,  the  printer  and  publisher,  who  failed  to  disclose 
the  name  of  the  writer,  were  held  guilty  of  contempt  in  publishing, 
after  an  action  had  been  brought  by  a  company  in  liquidation  against 
several  defendants,  seeking  to  hold  them  as  trustees  of  certain  prop- 
erty, an  account  of  an  interview  held  with  one  of  the  defendants 
containing  statements  purporting  to  have  been  made  by  such  defend- 
ant as  to  what  occurred  on  her  examination  under  a  section  of  the 
companies  act;  and  this  although  they  were  ignorant  of  the  contents 
of  the  article. 

And  it  has  been  held  a  contempt  for  a  solicitor  in  a  case  to 
write  anonymous  letters  to  &  newspaper,  in  which  he  stated  as  facts 
matters  relied  upon  by  his  client,  which  were  in  fact  the  matters  in 
issue  which  the  jury  would  be  called  upon  to  decide.  Daw  v.  Eleg 
(1869)  L.  R.  7  Eq.  49,  38  L.  J.  Ch.  N.  S.  113,  17  Week.  Rep.  245. 

And  where  the  court  at  the  beginning  of  a  trial  of  one  of  sev- 
eral persons  charged  in  an  indictment  with  high  treason  stated  that 
the  trials  were  likely  to  be  had  one  after  another,  and  that  it  was 
necessary  strictly  to  prohibit  the  publishing  of  any  of  the  proceed- 
ings until  the  whole  trial  should  be  concluded,  it  was  held  a  contempt 
of  court,  after  the  trial  of  two  of  such  defendants  and  before  the 
trial  of  others,  to  publish  a  fair,  true,  and  impartial  account  of  the 
proceedings.  Bex  v.  Clement  (1821)  4  Bam.  &  Aid.  218,  23  Re- 
vised Rep.  260,  25  Revised  Rep.  710. 

And  it  was  held  in  State  ex  ret.  Phelps  v.  Civil  Diet.  Judge  (1893) 
45  La.  Ann.  1250,  40  Am.  St.  Rep.  282, 14  So.  310,  that  if  a  publica- 
tion in  a  newspaper,  in  case  it  should  be  read  by  jurors  and  attend- 
ants on  the  courts,  would  have  a  tendency  to  interfere  with  the  prop- 
er and  unbiased  administration  of  the  law  in  pending  cases,  it  would 
be  adjudged  a  contempt  of  court. 

In  Stoddart  v.  Prentice  (1898)  6  B.  C.  308,  it  was  held  a  technical 
contempt  of  court  to  publish  an  article  in  a  newspaper,  when  an  ac- 
tion was  pending  in  which  the  judge  had  reserved  judgment  on  sev- 
eral points,  asserting  that  one  of  the  parties  to  the  suit,  mentioning 
him  by  name,  had  lost  the  action,  the  court  saying:  "This  was  a 
most  improper  remark  to  make  under  the  circumstances.  It  does  not 
matter  whether  or  not  the  facts  warranted  any  such  assumption,  or 
whether  or  not  the  court  would  be  likely  to  be  influenced  by  any  such 
prophetic  utterance.  The  public  press  are  not  entitled  to  express  an 
opinion  on  the  result  of  a  matter  which  is  reserved  for  judicial  con- 
sideration. They  are,  it  is  true,  entitled  to  discuss  and  comment  on 
judicial  decisions  as  matters  of  public  interest,  but  not  to  prejudge 
matters  which  are  sub  judice." 
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And  in  Tichborne  v.  Tickborne  (1870)  39  L.  J.  Ch.  N.  S.  398, 
82  L.  T.  N.  9.  55,  18  Week.  Rep.  621,  it  wan  held  a  contempt  of 
court,  though  not  an  aggravated  one,  to  publish  in  a  newspaper  dur- 
ing the  pendency  of  an  action  by  a  person  seeking  to  identify  him- 
self as  a  missing  heir,  an  article  entitled  "On  Double  Lives,"  wherein 
such  person  was  alluded  to  as  one  who  had  led  a  "double  life,"  and 
wherein  there  was  a  discussion  unfavorable  to  such  person,  it  appear- 
ing that  the  article  was  not  published  with  the  intent  to  prejudice  the 
pending  case,  and  the  publisher  having  shortly  after  its  appearance 
published  an  apology. 

And  a  contempt  is  shown  by  a  publication  in  a  newspaper  by  a 
party  to  an  election  petition,  during  its  pendency,  of  an  article  char- 
ging fraud  and  grave  misconduct  against  the  other  party,  asserting 
that  he  is  not  entitled  to  the  election,  and  stating  that  the  court  would 
deprive  him  of  the  office.  Re  Bothwelt  Election  Case  (1883)  4  Ont 
Sep.  224. 

But  where  the  applicant  in  this  case  was  also  shown  to  be  in  like 
fault  in  that  he  had  attended  a  public  meeting  held  for  the  purpose 
of  approving  the  conduct  of  the  returning  officer  of  the  election,  and 
presenting  him  with  a  watch,  as  a  mark  of  public  approval,  it  was 
held  that  the  motion  should  be  refused.    Ibid. 

And  where  during  an  adjournment  of  a  prosecution  for  incest 
the  editor  of  a  newspaper  handed  two  of  the  jurors  copies  of  his 
paper  containing  an  article  headed  "A  Put  up  Job,"  referring  to 
the  public  indignation  which  existed  against  the  defendant  at 
first,  and  stating  that  a  reaction  had  soon  followed,  and  that  there 
was  not  a  shadow  of  a  doubt  but  that  it  was  a  put  up  job;  that  the 
majority  of  persons  in  the  locality  took  little  stock  in  the  story  as 
told  by  the  parties  chiefly  interested;  further  stating  the  names  of 
the  jurors,  belittling  the  talk  of  the  county  attorney  and  praising  that 
of  ttie  attorney  for  the  defense ;  and  further  commenting  on  the  evi- 
dence given  by  the  witnesses,  and  stating  that  there  was  no  donbt 
in  the  minds  of  intelligent  men  as  to  what  the  verdict  should  be,  and 
inferentially  stating  that  the  witnesses  were  in  a  deal  to  commit  the 
defendant, — it  was  held  that  the  section  of  the  Code  providing  for 
the  punishment  of  "contemptuous  or  insolent  behavior  toward  such 
court  while  engaged  in  the  discharge  of  a  judicial  duty,  which  may 
tend  to  impair  the  respect  due  to  its  authority,"  had  been  violated, 
there  being  further  evidence  that  the  jurors  read  the  article,  and 
that  one  of  them  read  a  part  of  it  aloud  in  the  jury  room.  Field  v. 
Tkomell  (1898)  106  Iowa,  7,  68  Am.  St  Eep.  281,  75  N.  W.  685. 

In  Rex  v.  Daviea  [1906]  1KB.  32,  75  L.  J.  K.  B.  N.  S.  104, 
93  L.  T.  N.  S.  772,  22  Times  L.  R.  97,  the  counsel  for  the  defendant 
in  a  prosecution  for  contempt  admitted  that  nothing  could  be  said 
in  defense  of  articles  published  in  a  newspaper  after  the  defendant, 
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who  was  charged  with  abandoning  her  child,  had  been  remanded, 
stating  that  she  had  been  guilty  of  wholesale  child  farming,  and 
alleging  her  identity  with  a  person  who  it  was  stated  had  more  than 
once  been  convicted  of  fraud. 

9.  Publications  held  not  contempts. 

The  courts  in  applying  the  rule  stated  at  the  beginning  of  this 
section  have  held  certain  publications  in  newspapers  not  to  constitute 
contempts  of  court 

Thus  where  for  three  or  four  years  a  newspaper  had  published 
libelous  matter  concerning  a  person,  the  mere  repetition  of  such 
statements  during  the  pendency  of  an  action  by  such  person  wss  held 
not  to  constitute  a  contempt,  where  the  comments  did  not  directly 
refer  to  the  particular  matter  in  dispute  in  the  action,  and  the  court 
was  not  satisfied  that  the  comments  were  written  with  the  intent 
to  interfere  with  the  cause  of  justice.  Phillips  v.  Hess  (1902)  IS 
Times  L.  B.  400. 

So,  the  publication  of  one  of  a  series  of  articles  in  a  periodical, 
which  had  been  run  for  a  number  of  years,  attacking  the  plaintiff 
in  a  libel  suit  instituted  against  a  newspaper,  does  not  constitute  a 
contempt  of  court,  where  it  was  not  prompted  by  the  fact  that  the 
libel  suit  was  pending.  In  Re  Labouehert  (1902)  18  Times  L.  R. 
208. 

And  it  was  held  not  a  contempt  in  Birch  v.  Walsh  (1846)  10 
La.  Eq.  Eep.  93,  for  a  counsel  in  a  esse  to  publish  in  a  newspaper 
what  purported  to  be  a  report  of  the  proceedings,  but  which  was  in 
many  respects  exaggerated,  incorrect,  and  injurious  to  the  other 
party,  and  contained  unjustifiable  imputations  concerning  him,  the 
court  stating  that  it  was  not  satisfied  that  the  matter  wss  calcu- 
lated to  obstruct  the  course  of  justice. 

So,  a  contempt  of  court  is  not  shown  by  the  publication  in  a 
newspaper,  pending  an  action  for  slander  and  during  the  heat  of 
a  political  election,  of  articles  attacking  persons  involved  in  the 
election,  and  also  in  the  slander  suit,  where  it  does  not  appear 
that  there  was  any  interference,  or  that  there  was  an  attempt  to 
interfere  with  the  administration  of  justice  in  the  trial,  but  it  ap- 
i  pears  that  the  articles  were  published  in  connection  with  the  elec- 
'tion  and  had  no  reference  to  the  pending  action,  which  was  to  be 
tried  at  some  indefinite  period  in  the  future.  Guest  v.  Enotcles 
(1908)  17  Ont.  L.  Bep.  416. 

And  it  was  held  not  a  contempt  to  publish  in  a  newspaper,  during 
a  trial  of  the  action  referred  to  therein,  an  article  reading :  "A  well- 
known  old  timer  who  was  attending  the  Caddy  trial  yesterday  was 
struck  by  a  peculiar  political  atmosphere  which  he  noticed.     The 
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trial  judge  and  the  sheriff  are  veil-known  popocrats.  Caddy,  the 
prisoner,  belongs  to  the  same  party.  The  five  witnesses  for  the  de- 
fendant, who  have  been  indicted  for  perjury,  are  all  popocrats. 
Frawley,  the  defendant's  lawyer,  is  a  life-long  Democrat ;  and,  last, 
bat  by  no  means  least,  our  informant  says  that  every  man  out  of 
the  special  jury  venire  of  twenty-four  is  also  a  prominent  pop  or 
Democrat.  The  only  Republican  in  the  entire  push  is  Robert  Hayes, 
the  prosecuting  attorney.  Such  a  political  color  to  the  affairs  seems 
Btrange,  and  the  selecting  of  that  sort  of  a  venire  seems  rotten," — since 
it  was  not  calculated  to  influence,  intimidate,  impede,  embarrass,  or 
obstruct  the  court  in  the  administration  of  justice.  State  v.  Edwards 
(1902)  15  S.  D.  383,  89  N.  W.  1011. 

And  in  Re  MacEnight  (1891)  11  Mont.  136,  28  Am.  St  Rep.  451, 
27  Pac.  336,  where  the  contest  of  the  will  referred  to  was  pending, 
and  a  change  of  venue  had  been  asked,  it  was  held  that  a  publica- 
tion in  a  newspaper  of  an  interview  with  an  old  resident,  in  which 
he  was  represented  to  have  stated  in  regard  to  the  will  case  that  so 
much  prejudice  existed  and  so  much  money  was  involved  that  a 
fair  trial  could  not  be  obtained,  and  that  the  politicians  stood  to- 
gether for  the  election  of  a  certain  judge  because  they  knew  he 
would  never  be  won  over  to  any  other  view  of  the  will  than  the 
Butte  view ;  and  stating  further  that  unless  a  change  of  venue  could 
be  obtained  the  jig  was  up, — did  not  amount  to  a  contempt  of  court, 
since  it  stated  nothing  concerning  the  merits  of  the  case,  or  of  the 
litigants,  tending  to  prejudice  them. 

The  editor  of  a  newspaper  will  not  be  committed  for  contempt 
of  court  because  of  comments  in  an  editorial,  made  pending  the 
hearing  of  an  election  petition,  upon  the  election  methods  and  the 
large  amount  of  the  expenditure  of  the  respondent  in  that  case, 
and  containing  a  reference  comparing  the  election  in  question  with 
a  notoriously  corrupt  London  election,  especially  where  after  the 
argument  of  the  motion  for  commitment  the  petition  and  cross-pe- 
tition had  been  tried  and  the  case  dismissed.  In  Re  North  Renfrew 
Election  (1904)  9  Cut.  L.  Sep.  79. 

And  where  no  previous  warning  had  been  given  not  to  publish 
matter  concerning  a  pending  trial,  the  court  in  Reg  v.  O'Doherty 
(1848)  5  Cox,  C.  C.  348,  refused  to  grant  an  attachment  against 
the  publisher  of  matter  commenting  on  the  disagreement  of  the  jury 
in  a  criminal  case,  and  intimating  that  the  defendant  therein  was 
guilty  and  that  the  jury  had  been  picked.  Bnt  the  court  censured 
the  publication,  and  made  an  order  prohibiting  any  further  publica- 
tion or  comment  concerning  the  proceedings. 

And  a  publication  in  a  newspaper  of  the  reports  of  two  physicians 
who  examined  a  lunatic  with  a  view  to  his  discharge,  together  with 
a  comment  on  the  person's  detention,  was  held  not  to  constitute  a 
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contempt  where  the  proceeding  relative  to  his  discharge  had  been 
terminated,  notwithstanding  the  fact  that  a  proceeding  for  the  ap- 
pointment of  a  receiver  for  the  lunatic  had  been  commenced  the 
day  before  the  publication,  there  being  no  evidence  that  the  pub- 
lishers knew  of  the  latter  proceeding.  Re  Townshend  (1906)  28 
Times  L.  B.  341. 

In  the  Metropolitan  Music  Hall  Co.  v.  Lake  (1889)  58  L.  J. 
Ch.  N.  8.  513,  60  L.  T.  N.  S.  749,  it  was  held  that  the  editor  and 
printer  of  an  article  published  in  a  newspaper  commenting  upon 
a  pending  action,  and  containing  reflections  on  possible  parties,  were 
not  liable  for  contempt  where  the  publication  was  made  without 
knowledge  that  proceedings  had  been  instituted,  the  court  saying 
that  it  would  be  extending  the  doctrine  of  lis  pendens  too  far  to 
hold  that  a  person  is  bound  at  his  peril  to  take  cognizance  of  what 
takes  place  in  the  courts. 

In  Hunt  v.  Clarke  (1889)  58  L.  J.  Q.  B.  N.  S.  490,  19  Eng.  Bnl. 
Cas.  238,  it  was  held  a  technical  contempt,  but  one  not  calling  for 
a  commitment,  to  publish  in  a  newspaper  during  the  pendency  of 
an  action  a  statement  that  the  case,  describing  it,  was  to  be  tried 
at  a  certain  time,  and  that  mourners  over  certain  losses  connected 
with  one  of  the  parties  would  likely  hear  a  little  inside  history  of 
the  business.  The  court  said:  If  a  thing  is  done  wilfully  which 
really  would  prejudice  the  trial  of  an  action,  I  should  not  hesitate 
to  commit  the  offender  to  prison.  But  this  jurisdiction  ought  only 
to  be  exercised  in  extreme  cases,  and  it  would  be  most  unfortunate 
if  the  court  were  induced  to  exercise  it  in  cases  in  which,  though 
a  technical  contempt  has  been  committed,  nothing  seriously  calcu- 
lated to  interfere  with  the  course  of  justice  has  been  done.  No 
doubt  there  may  be  cases  in  which  the  observations  published  are 
calculated  to  prejudice  the  trial  of  the  action,  and  in  such  cases 
there  is  sufficient  to  justify  the  court  in  interfering,  though  the 
trial  be  not  in  fact  prejudiced.  If  anyone  were  to  discuss  the  merits 
of  a  case  at  length  in  a  newspaper  before  it  came  on  for  trial,  it 
would  be  a  very  serious  interference  with  the  administration  of 
justice. 

And  this  case  was  followed  in  Reg.  v.  Payne  [1896]  1  Q.  B. 
577,  65  L.  J.  Q.  B.  N.  S.  426,  74  L.  T.  N.  S.  351,  44  Week. 
Rep.  605,  19  Eng.  Bui.  Cas.  246,  where  the  court  refused  to 
commit  the  publishers  who,  while  a  charge  of  arson  was  pending 
against  a  person  for  setting  fire  to  the  printing  establishment 
of  the  publishers,  inserted  an  article  merely  stating  that  8  charge 
of  arson  had  been  made,  and  that  the  applicant  for  commitment 
had  been  taken  into  custody  by  the  police;  and  also  publishing 
another  article  explaining  to  readers  that  through  unfortunate 
circumstances   the   publishing  company  was   in   liquidation,   and 
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stating  that  further  information  would  probably  become  public  after 
the  coming  assize. 

And  it  was  further  held  that  the  publishers  of  such  paper  should 
not  be  committed  for  publishing  a  third  article  which  was  the  re- 
port verbatim  of  the  standing  committee  of  the  county  council  sanc- 
tioning the  action  of  the  constable  in  obtaining  legal  assistance  for 
the  prosecution  of  the  applicant,  although  in  the  course  of  the  dis- 
cussion remarks  were  necessarily  nude  as  to  the  charges  pending 
against  the  applicant.    Id. 

And  in  Daw  v.  Eley  (1869)  L.  B.  7  Eq.  49,  38  h.  J.  Ch.  N.  S. 
113,  17  Week.  Rep.  845,  the  court  refused  to  make  an  order  com- 
mitting an  editor  for  contempt,  where  he  had  allowed  to  be  pub- 
lished letters  written  by  a  solicitor  of  one  of  the  parties  to  an  ac- 
tion, stating  as  facts  the  client's  contention  concerning  matters  which 
were  actually  in  issue,  but  had  refused  to  admit  and  publish  letters 
on  the  other  side,  and  had  continued  to  publish  the  matter  after 
he  knew  that  the  writer  was  the  solicitor  of  a  parry  to  the  action. 
The  person  who  actually  wrote  the  matter,  however,  was  held  guilty 
of  contempt 

c.  Publishing  advertisements. 

It  has  been  held  that  an  advertisement  published  by  the  father  of 
one  of  the  parties  to  an  action  involving  the  identity  of  the  parent 
of  a  deceased  person,  in  which  he  offered  to  pay  a  certain  Bum  to 
anyone  who  would  discover  and  legally  prove  that  the  deceased  was 
married  to  a  certain  person,  was  a  contempt  of  court.  Pool  v. 
Sackeverd  (1720)  1  P.  Wms.  67fi. 

And  where  the  representative  of  a  deceased  trustee,  in  order  to 
bring  about  the  withdrawal  of  a  suit  instituted  by  those  entitled  to 
the  fund  to  recover  for  a  misappropriation  thereof,  inserted,  during 
the  pendency  of  such  suit,  an  advertisement  purporting  to  have  been 
inserted  to  find  a  missing  bond,  but  in  fact  published  and  worded 
to  bring  pressure  to  bear  on  those  intending  to  prosecute  the  suit, 
to  cause  them  to  withdraw  it  for  fear  of  exposure  of  certain  matters, 
the  publishers  were  held  guilty  of  a  contempt  of  court  Be  Cornish 
(1893)  9  Times  L.  E.  196. 

And  a  corespondent  in  a  divorce  proceeding  has  been  held  guilty 
of  a  contempt  where,  immediately  after  the  service  of  the  citation, 
he  caused  an  advertisement  to  be  published  denying  the  charges 
against  him  and  offering  a  reward  for  information  that  would  lead 
to  the  discovery  and  conviction  of  the  authors.  Brodribb  v.  Brodribb 
(1886)  11  P.  D.  66,  55  L.  J.  Prob.  N.  S.  47,  56  L.  T.  N.  S.  672, 
34  Week.  Rep.  580,  50  J.  P.  407. 

And  in  Conn  v.  Cann  (1754)  2  Ves.  Sr.  520,  the  defendant  was 
B.  R.  Cu.  Vol.  n.— 3a. 
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held  guilty  of  a  contempt  in  publishing  an  advertisement  relating 
to  the  answer  filed  by  a  party  in  chancery. 

Bnt  the  printers  of  a  newspaper  were  held  not  gnilty  of  a  con- 
tempt of  court  in  inserting  an  advertisement  brought  to  them  for 
publication,  stating  that  judgment  in  a  certain  case  had  been  entered 
against  the  defendant  for  an  alleged  infringement  of  a  certain  patent 
process  for  nickel  plating,  and'  that  the  defendant  in  that  case  pro- 
posed to  carry  the  case  to  the  court  of  appeal,  provided  the  trade 
would  subscribe  the  necessary  funds,  since  all  persons  engaged  in 
the  trade  of  plating  are  interested  in  freeing  it  from  monopoly.  Pla- 
ting Co.  t.  Farguhareon  (1881)  17  Ch.  D.  49,  50  L.  J.  Ch.  N.  S. 
406,  44  L.  T.  N.  8.  389,  29  Week.  Eep.  510,  45  J.  P.  568. 

And  the  insertion  in  such  a  case  of  another  advertisement,  which 
was  also  presented  to  the  publisher  for  publication,  reading,  "nickel 
plating — 1001.  reward  to  anyone  who  can  produce  documentary  evi- 
dence that  nickel  plating  was  done  previous  to  1869," — was  held  not 
to  be  a  contempt  of  court,  since  this  was  a  proper  mode  of  obtaining 
evidence.    Hid. 

d.  Publication  6y  bulletin  boar&B,  notices,  or  circular*. 

It  was  held  in  Bayard  v.  Passmore  (1802)  3  Teates,  439,  that 
the  publication  on  a  bulletin  board  of  the  following  matter  concern- 
ing the  defendants  in  an  action  then  pending  between  the  defend- 
ants and  the  publisher  constituted  a  contempt  of  court :  "The  sub- 
scriber publicly  declares  that  Petit  and  Bayard  of  this  city,  mer- 
chants and  quibbling  underwriters,  has  basely  kept  from  me  the  said 
subscriber  for  nine  months  about  $500,  and  that  Andrew  Bayard, 
the  partner  of  Andrew  Petit,  did  on  the  3d  or  4th  instant  go  before 
John  Inskeep,  Esq.,  alderman,  and  swore  to  that  which  is  not  true, 
by  which  the  said  Bayard  and  Petit  is  enabled  to  keep  the  subscriber 
out  of  his  money  for  about  three  months  longer,  and  the  said  Bayard 
has  meanly  attempted  to  prevent  others  from  paying  the  subscriber 
about  $2,500,  but  in  this  mean  and  dirty  action  he  was  disappointed ; 
I  therefore  do  publicly  declare  that  Andrew  Bayard  is  a  liar,  a  rascal, 
and  a  coward,  and  do  offer  2£  per  cent  to  any  good  person  or  per- 
sons to  insure  the  solvency  of  the  said  Bayard  and  Petit  for  about 
four  months  from  this  date.  Philadelphia,  September  8,  1802. 
(Signed)  Thomas  Passmore." 

And  it  was  held  a  contempt  of  court  where  the  defendant  in  an 
action  for  divorce  brought  by  the  wife  on  the  grounds  of  her  hus- 
band's adultery  and  cruelty  caused  to  be  printed  and  published  in 
the  immediate  neighborhood  where  the  wife  resided,  a  notice  pur- 
porting to  be  signed  by  him,  offering  a  reward  for  evidence  of  the 
confinement  of  a  young  married  woman  of  a  female  child,  "probably 
not  registered."    Butler  t.  Butler  (1888)  13  P.  D.  73,  57  L.  J. 
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Prob.  N.  S.  42,  58  L.  T.  N.  S.  563.  The  court  in  thin  case  found 
that  the  defendant  had  acted  in  had  faith,  but  stated  that,  apart 
from  the  question  of  intention,  the  publication  constituted  a  con- 
tempt, since  it  tended  to  prejudice  the  wife  in  the  prosecution  of  her 
petition. 

So,  the  sending  by  a  large  firm  of  cotton  manufacturers,  on  the 
day  it  issued  a  writ  to  restrain  an  infringement  of  its  trademark, 
of  circulars  to  the  retail  trade,  wherein  they  not  only  warned  against 
the  infringement  or  limitation  by  the  offending  party,  but  unhesi- 
tatingly imputed  fraud  and  dishonesty  to  such  party, — was  held  a 
contempt  of  court  in  Coats  v.  Chadwick  [1894]  1  Ch.  347.  The 
court  said :  "I  grant  the  injunction  as  asked,  with  costs,  adding  that 
I  should  not  have  intervened  if  the  circular  had  amounted  to  a  mere 
warning  to  the  trade  against  infringement  or  imitation.  The  plain- 
tiffs are  at  liberty  to  warn  the  trade  as  much  as  they  like,  not- 
withstanding the  pendency  of  this  action ;  but  they  are  bound  to  re- 
frain, during  its  pendency,  from  public  discussion  on  the  merits  or 
demerits  of  the  case." 

And  it  was  held  a  contempt  of  court  to  issue  a  circular,  contain- 
ing misrepresentations,  to  the  shareholders  of  a  company  against 
which  a  compulsory  petition  is  pending  to  wind  it  up,  and  circulate 
it,  for  the  purpose  of  obtaining  a  resolution  for  the  voluntary  wind- 
ing up  of  the  company,  with  the  intent  to  mislead  the  court  as  to 
the  real  view  of  the  shareholders,  and  thereby  prevent  the  making 
of  an  order  for  the  compulsory  winding  up  of  the  company.  Re 
Septimus  Parsonage  [1901]  8  Ch.  424,  70  L.  J.  Ch.  N.  S.  706, 
49  Week.  Rep.  700,  84  L.  T.  N.  S.  866, 17  Times  L.  B.  617. 

«.  PvbHtatUm*  by  pamphlets. 

In  Ex  parte  Jones  (1806)  13  Ves.  Jr.  337,  the  committee  of  a 
Lunatic,  his  wife,  and  a  printer  were  held  guilty  of  a  contempt  in 
writing,  printing,  and  publishing  during  the  pendency  of  a  peti- 
tion to  remove  the  committee,  a  pamphlet  with  an  address  to  the 
Lord  Chancellor  by  way  of  dedication,  containing  reflections  upon 
the  conduct  of  the  petitioners  and  others  acting  in  the  management 
of  the  affaire  of  the  lunatic,  under  orders  made  in  pursuance  of  the 
trusts  in  a  will. 

It  was  shown  in  this  case  that  the  printer,  who  was  held  liable, 
had  made  the  observation  that  the  pamphlet  ought  not  to  be  printed, 
being  totally  uninteresting  to  the  public,  and  his  case  was  distin- 
guished upon  this  ground  from  those  of  other  printers  who  were 
ignorant  of  the  contents  of  the  pamphlet  and  against  whom  the  court 
for  this  reason  refused  to  exercise  its  jurisdiction.    Ibid. 

And  it  was  held  a  contempt  of  court  to  publish  a  pamphlet  pend- 
ing an  action,  which  discussed  in  a  spirit  of  censure  the  entire  case, 
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the  j'urv,  the  counsel,  and  the  evidence.    Corktry  v.  Eickson  (1876) 
Ir.  Eep.  10  C.  L.  174. 

f.  Exhibition  of  model*. 
It  was  held  in  Rex  v.  Gilkam  (1828)  1  Moody  &  M.  166,  that 
it  was  not  a  contempt  of  court  for  a  man  to  exhibit  in  an  assize  town 
models  of  a  woman  murdered  and  of  the  person  who  was  accused 
of  the  murder,  who  was  shortly  to  he  tried.  This  decision  does  not, 
however,  seem  sound,  in  view  of  the  other  cases. 

a.  Public  addreaaem. 

It  was  held  in  Onslow's  Case  (1873)  L.  R  9  Q.  B.  219,  that  it 
was  a  contempt  of  court,  after  a  bill  had  been  found  against  a  per- 
son, and  the  indictment  had  been  removed  into  the  court  of  Queen's 
bench,  and  a  day  fixed  for  trial,  to  address  public  meetings,  stat- 
ing that  the  defendant  in  such  indictment  was  not  guilty,  and  that 
there  was  a  conspiracy  against  him,  and  that  he  could  not  have  a 
fair  trial.  The  court  said:  "It  is  clear  that  this  court  has  always 
held  that  comments  made  on  a  criminal  trial  or  other  proceedings, 
when  pending,  is  an  offense  against  the  administration  of  justice 
and  a  contempt  of  the  authority  of  this  court.  It  can  make  no  dif- 
ference in  principle  whether  those  comments  are  made  in  writing  or 
in  speeches  at  public  assemblies.  Neither  can  it  make  any  differ- 
ence in  principle  whether  they  are  made  with  reference  to  a  trial 
actually  commenced  and  going  on,  or  with  reference  to  a  trial  which 
is  about  to  take  place:  we  can  have  no  hesitation  in  applying  to 
the  one  the  same  rule  which  we  should  apply  to  the  other ;  and  we 
think,  therefore,  the  counsel  for  the  Crown  have  done  no  more  than 
discharge  their  duty  in  bringing  this  case  to  our  attention." 

In  Rex  v.  DoUm  (1907)  2  I.  E.  260,  it  was  held  that  an  applica- 
tion for  commitment  would  be  refused  (but  without  costs,  since  a 
reference  had  been  made  to  a  pending  suit),  where,  after  a  dis- 
agreement of  the  jury  in  a  trial  for  an  unlawful  assembly,  one  of 
the  defendants  made  a  speech  at  a  public  meeting,  which  the  other 
defendant  published,  in  which  was  related  the  facts  as  they  appeared 
at  the  trial,  intimating  that  the  disagreement  was  a  miscarriage  of 
justice,  since  it  did  not  appear  that  the  publications  were  calculated 
to  prejudice  the  action  of  the  jury  on  the  second  trial. 

h.  Fuhltehing  pleadings  or  affidavits  in  vending  action*. 

Where  one  not  interested  in  the  proceedings  causes  copies  of  a 
bill  in  equity,  filed  by  his  son  and  containing  serious  charges  against 
the  defendants,  to  be  printed  and  extensively  circulated  among  per- 
sons with  whom  the  defendants  had  business  relations,  saying  that 
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he  could  stop  the  proceedings  if  the  defendants  would  pa;  him  the 
money  which  he  had  lost  in  a  former  suit  brought  by  his  son,  in 
which  the  latter  had  been  unsuccessful, — his  conduct  tends  to  ob- 
struct the  free  course  of  justice,  and  is  a  contempt  of  court  (Ten- 
neifs  Case  [1851]  23  N.  H.  168.)  The  court  said:  "The  bill  con- 
tained grave  and  serious  charges  against  the  respondents,  which,  if 
supported  by  proof,  must  injure,  if  not  destroy,  their  characters  in 
the  community  as  good  citizens  and  honest  men,  and  whose  immedi- 
ate tendency,  if  circulated  among  those  with  whom  they  had  busi- 
ness relations,  must  have  been  prejudicial.  But,  beyond  this,  it  is 
to  be  considered  that  they  had  a  suit  pending  in  court.  They  had  a 
right  to  an  impartial  trial.  They  were  entitled  to  come  into  court 
with  no  prejudices  of  the  witnesses  or  of  the  public,  pre-existing 
against  them.  The  inevitable  tendency  of  the  circulation  of  such 
charges  as  those  contained  in  the  bill  was  to  create  such  prejudices; 
and  if  such  thinga  can  be  done  with  impunity,  no  one  can  be  sure 
that  his  case  will  be  treated  with  that  impartiality  which  is  the  right 
of  every  citizen.  What  right  had  Tenney  to  interfere  with  a  case 
to  which  he  was  not  a  party,  and  in  which  he  had  no  interest?  It 
is  difficult  to  suppose  that  his  motive  was  a  good  one;  and  a  spirit 
of  malevolence,  coupled  with  a  desire  to  extort  money  from  Gilmore, 
seems,  from  the  evidence,  to  have  dictated  his  proceedings.  That  it 
is  the  duty  of  the  court  to  frown  upon  such  conduct,  and  to  secure 
a  faithful  administration  of  justice,  so  far  as  is  practicable,  by  pun- 
ishing those  engaged  in  such  attempts,  is  not  only  the  dictate  of 
good  judgment,  but  is  the  result  of  the  authorities  on  this  subject." 

And  one  who  published  in  a  newspaper  an  abstract  of  affidavits 
filed  on  behalf  of  a  plaintiff  in  a  case  which  had  not  been  before  the 
court,  and  commented  thereon,  and  analyzed  the  contents  of  the 
affidavits,  and  published  matter  tending  to  impeach  the  identity  of 
the  plaintiff,  which  was  the  point  in  issue  in  the  case,  was  held 
guilty  of  a  contempt  of  court.  Tichborne  v.  Mostyn  (1867)  L.  E. 
7  Eq.  55,  note  1. 

It  is  a  contempt  for  the  plaintiff,  before  the  hearing  of  the  action, 
to  send  copies  of  his  statement  of  claim  containing  charges  injurious- 
ly affecting  the  defendant's  character  to  persons  not  parties  to  the 
action;  and  the  court  will  restrain  him  from  repeating  the  offense. 
Bowden  v.  Russell  (1877)  46  L.  J.  Ch.  N.  S.  414,  36  L.  T.  N.  S. 
177. 

And  in  Eitlcat  v.  Sharp  (1883)  58  L.  J.  Ch.  N.  S.  134,  48  L.  T. 
N.  S.  64,  31  Week.  Rep.  887,  an  injunction  was  issued  against  the 
defendant  restraining  him  from  publishing  the  statement  of  claim 
in  a  pending  action,  which  alleged  false  representations  on  the  de- 
fendant's part,  it  appearing  that  he  had  threatened  to  distribute  the 
statement  among  certain  persons,  together  with  a  marginal  refer- 
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ence  made  by  him,  in  which  he  commented  apon  the  statements  and 
stated  that  they  were  false. 

And  it  waa  held  a  contempt  of  court  in  Cheashire  v.  Strauss  (1896) 
12  Times  L.  H.  29,  to  publish  a  statement  of  claim  containing 
many  immaterial  allegations  of  a  damaging  description. 

J.  T.  W. 
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IN  EE  WEDMORE. 

WEDMORE  v.  WEDMOKE. 

[1907]  2  Ch.  277. 
Also  Reported  In  76  L,  J.  Ch.  N.  8.  486,  07  L.  T.  N.  H.  26,  21  1 


Administration  —  Will  —  Legacies  —  General  or  speotfio  —  Inwufli- 
eieney  of  assets  —  Abatement  —  Legacy  m\  satisfaction  of  a  debt 
—  Forgiveness  of  debts. 

A  testator  gave  to  the  trustees  of  his  daughters'  marriage  settle- 
ment 3,0001.  in  satisfaction  of  his  covenant  to  pay  them  1,0001.  He 
also  forgave  his  children  respectively  all  debts  and  auras  of  money 
which  might  be  due  from  them  to  him  at  hit  death,  and  not  secured 
by  bond,  bill,  note,  or  other  security.  At  the  date  of  his  death  two  of 
bis  sons  owed  hiui  sums  not  secured  as  above  mentioned.  The  estate 
proved  to  be  insufficient  for  the  payment  of  all  the  legacies  in  full. 
The  question  having  arisen  whether  the  legacy  of  3,0001.,  which  the 
legatee  had  elected  to  take,  and  the  unsecured  debts  forgiven  to  the 
sons,  were  liable  to  abate  with  the  other  general  legacies: — 

Held,  that  the  principle  by  which  a  legacy  given  in  satisfaction  of 
dower  was  entitled  to  priority,  and  did  not  abate,  was  inapplicable 
to  the  case  of  a  legacy  given  in  satisfaction  of  an  ascertained  debt, 
and  therefore  the  legacy  of  3,0001.,  being  a  mere  bounty,  was  liable 
to  abatement. 

But  held,  that  the  forgiveness  of  their  debts  to  the  sons  amounted  to 
specific  legacies,  which  were  not  liable  to  abatement. 

;<May  14,  1007.) 

Pffrrnoir. 

The  petition  was  presented  by  Thomas  Frederick  Wedmore, 
the  plaintiff  in  the  action,  for  the  apportionment  and  distribu- 
tion of  certain  moneys  in  court  to  the  credit  of  the  action  amongst 
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the  persons  entitled  to  the  pecuniary  legacies  given  by  the  testa- 
tor, Thomas  Wedmore. 

By  hiB  will,  dated  February  2,  1897,  Thomas  Wedmore, 
after  giving  various  pecuniary  legacies,  bequeathed  to  the  trus- 
tees for  the  time  being  of  the  settlement,  dated  February  7, 
1876,  made  on  the  marriage  of  his  daughter  Rachel  Elizabeth 
Barrett,  the  sum  of  3,0002.  in  satisfaction  of  his  covenant  that 
he  would  during  his  life,  or  within  twelve  calendar  months  after 
his  death,  pay  to  the  trustees  of  the  settlement  the  sum  of  1,000!., 
with  interest  at  57.  per  cent  until  payment,  to  be  held  by  them 
upon  the  trusts  of  such  settlement  in  favor  of  [278]  R.  £.  Barrett 
and  her  husband  and  children.  The  testator  also  provided  as  fol- 
lows: "I  forgive  my  children  respectively  all  debts  and  sums 
of  money  which  may  be  due  from  them  respectively  to  me  at 
my  death,  and  not  secured  by  bond,  bill,  note,  or  other  security." 
The  testator  died  on  February  6,  1897,  and  his  estate  proved  in- 
sufficient for  the  payment  of  all  the  legacies  in  full.  At  the 
time  of  his  death  there  was  due  to  the  testator  from  one  of  his 
sons,  the  defendant  Frank  Hamilton  Wedmore,  a  sum  of  1,8871. 
Is.  2d.,  and  from  another  son,  Cecil  Wedmore,  the  sum  of  3992. 
As.  7d.  Neither  of  these  sums  were  secured  by  bond,  bill,  note, 
or  other  security. 

The  questions  raised  upon  the  petition  were  (1)  whether  the 
legacy  of  3,0002..,  given  in  satisfaction  of  the  covenant  by  the 
testator,  was  liable  to  abatement;  and  (2)  whether  the  unsecured 
debts  of  1,8872.  Is.  2d.  and  3992.  4s.  Id.,  due  from  the  sons  re- 
spectively, were  liable  to  abatement  with  the  general  legacies. 

The  petitioner  asked  that  these  legacies  should  be  treated  as 
general  legacies  liable  to  abatement,  and  that  the  two  sons  should 
be  ordered  to  pay  into  court  the  amount  by  which  such  legacies 
were  respectively  to  be  abated. 

P.  O.  Lawrence,  K.C.,  and  Percy  Wheeler,  for  the  peti- 
tioner. As  to  the  first  question,  this  legacy  of  3,0002.,  given  in 
satisfaction  of  the  debt,  does  not  abate.  It  is  in  the  same  posi- 
tion as  a  legacy  given  in  satisfaction  of  dower,  which  would  not 
abate,  according  to  the  text  writers  and  the  authorities.  Wil- 
liams on  Executors,  10th  ed.  vol.  ii.  p.  1093 ;  Theobald  on  Wills, 
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6th  ed.  p.  810;  Davenhtil  v.  Fletcher  (1754)  1  AmfcL  244;  In 
re  Saunders  Davies  (1887)  34  Oh.  D.  482,  56  L.  J.  Ch.  N.  S. 
49a,  56  L,  T.  N.  S.  153,  36  Week.  Kep.  493 ;  In  re  Greenwood 
[1892]  2  Ch.  295,  61  L,  J.  Ch.  N.  S.  558,  67  L.  T.  N.  S.  76, 
40  Week.  Rep.  681 ;  Burridge  v.  Bradyl  (1710)  1  P.  Wins.  127 ; 
Blower  v.  Morret  (1752)  2  Ves.  St.  420 ;  Heath  v.  Dendy  (1826) 
1  Russ.  Ch.  643,  6  L,  J.  Ch.  59,  25  Revised  Rep.  135;  Noreott 
v.  Gordon  (1844)  14  Sim.  258,  8  Jur.  679.  These  are  nearly 
all  cases  of  dower.  Another  case  mentioned  in  the  text-books  in 
support  of  the  proposition  is  Bell  v.  Bell  (1872)  Ir.  Rep.  6  Eq. 
239,  but  the  case  which  comes  nearest  to  the  present  is  Davits 
v.  Busk  (1831)  Y/ounge,  Exch.  341,  and  Lord  Lyndhurat  in 
his  judgment  there  says  that  if  no  debt  were  [279]  really  due, 
the  legatee  could  not  be  treated  as  a  purchaser.  The  only  other 
cases  referred  to  in  the  text-books  are  Stahlachmidt  v.  Lett 
(1853)  1  Smale  &  G.  421,  and  Acey  v.  Simpson  (1842)  5  Beav. 
35,  both  also  cases  of  dower. 

Jessel,  E.C.,  and  Austen-Cartmell,  for  Frank  H.  Wedmore 
and  another  legatee  in  the  same  interest. 

Elgood  and  Lyttelton  Chubb,  for  other  parties. 

R.  Whitehead,  for  Mrs.  Barrett,  the  legatee  entitled  to  the 
3,0002.  The  majority  of  the  cases  cited  are  cases  of  dower,  and 
the  principle  underlying  all  those  cases  is  that  where  there  is 
dower  there  is  a  legal  obligation  binding  upon  the  testator  and 
his  estate,  including  the  property  which  he  deals  with  by  his 
will.  If  so,  such  a  legacy  has  priority  over  those  which  are  mere 
matters  of  bounty.  Once  the  legal  obligation  is  established,  that 
creates  a  priority  of  right.  Heath  v.  Dendy  (1826)  1  Russ.  Ch. 
543,  5  L.  J.  Ch.  59,  25  Revised  Rep.  135.  If  there  is  not  prior- 
ity for  the  full  3,0001.,  there  is  a  right  to  priority  for  the  1,0001 
and  interest,  and  the  2,0001.  only  is  liable  to  abatement.  Bat  I 
claim  to  take  it  as  a  whole,  being  entitled  to  elect 

J.  F.  W.  Galbraith,  for  the  trustees  of  Mrs.  Barretf  s  settle- 
ment and  other  legatees.  The  trustees  are  entitled  to  the  whole 
of  this  3,0002.  There  is  a  statement  of  the  principle  in  White 
and  Tudor's  Leading  Cases  in  Equity,  7th  ed.  vol.  i.  p.  841,  to 
the  same  effect  as  in  the  other  two  text-books  referred  to.  It 
occurs  in  the  discussion  of  Ashburner  v.  Macgvire  (1786)  3  Bro, 
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Ch.  108,  2  Eng.  Rui  Cas.  18,  and  he  says:  "Where  a  general 
legacy  is  given  for  any  valuable  consideration,  as  the  relinquish- 
ment of  dower  by  a  widow,  or  of  a  debt  actually  due,  it  will  be 
entitled  to  priority  orer  all  other  merely  voluntary  legacies." 
There  is  no  other  authority  upon  the  point  It  is  submitted  that 
the  amount  of  the  consideration  will  not  be  considered,  so  long 
as  there  is  consideration. 

Kekewich,  J. :  This  is  a  novel  point  in  this  sense,  that  no 
one  has  produced  an  authority  which  really  bears  directly  upon 
it.  One  would  have  thought  that  it  was  a  point  which  would 
have  required  a  practical  solution  again  and  again.  It  can  be 
simply  stated.  A  testator  whose  personal  estate  is  insufficient 
for  payment  of  all  his  legacies  in  full  gives  to  the  trustees  for 
the  [280]  time  being  of  the  settlement  made  on  the  marriage 
of  one  of  his  daughters  a  sum  of  3,000!.  in  satisfaction  of  his 
covenant  therein  to  pay  1,000!.  to  them.  Ought  that  legacy  to 
abate  with  the  other  legacies,  of  which  there  are  manyf  It  is 
strange  that  the  point  is  directly  covered  by  dicta  in  two  text- 
books, which,  though  of  course  they  are  not  authorities,  are  spe- 
cially in  the  hands  of  practitioners,  and  are  frequently  referred 
to  for  guidance.  In  the  last  edition  of  Williams  on  Executors 
I  find  what  is  stated  to  be  the  general  rule  with  respect  to  the 
abatement  of  legacies ;  and  there  he  says  at  p.  193 :  "This  must 
be  understood  only  as  among  legatees,  who  are  all  volunteers ; 
for  if  there  be  any  valuable  consideration  for  the  testamentary 
gift,  as  where  a  general  legacy  is  given  in  consideration  of  a 
debt  owing  to  the  legatee,  or  of  the  relinquishment  of  any  right 
or  interest,  as  of  her  dower  by  a  widow,  such  legacy  will  be  en- 
titled to  a  preference  of  payment  over  the  other  general  legacies, 
which  axe  mere  bounties."  The  other  text-book  is  Mr.  Theo- 
bald's work  on  Wills,  6th  ed. ;  and  he  says  at  p.  810 :  "As  be- 
tween general  legatees,  legacies  given  for  valuable  consideration, 
as  for  debts  or  instead  of  dower,  have  priority."  Mr.  Galbraitb 
tells  me  that  there  is  a  Bimilar  statement  to  be  found  in  another 
valuable  work,  namely,  White  and  Tudor's  Leading  CaBes  in 
Equity,  7th  ed.  vol.  1,  p.  841,  but  no  authority  is  there  men- 
tioned which  is  not  to  be  found  in  the  other  two  works  to  which 
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I  have  referred.  With  the  assistance  of  counsel  I  have  referred 
to  all  the  cases  which  the  learned  editors  have  cited,  and  not 
one  of  them  decides  the  question  as  regards  legacies  given  in 
satisfaction  of  debts.  They  do  decide,  and  it  most  be  taken  to 
be  established,  that  a  legacy  given  to  a  widow  in  satisfaction  of 
dower  does  not  abate.  But  there  is  no  case  among  all  those  au- 
thorities which  really  touches  the  question  of  debt  The  only 
one  which  is  reasonably  near  the  point  is  the  case  of  Davie*  v. 
Bush  (1831)  Tounge,  Exch.  341,  to  which  I  will  presently  re- 
fer. Is  it  possible  to  find  in  the  cases  any  principle  for  the  rule 
laid  down  as  regards  dower  f  There  is  no  doubt  that  the  Judges 
before  whom  the  point  has  come  treat  the  widow  as  a  purchaser 
of  the  legacy  in  giving  up  her  dower,  but  that  is  hardly  satis- 
factory as  a  principle.  There  is  really  no  other.  It  has  clearly 
been  held  from  [281]  time  to  time  that,  first,  something  must 
be  given  up,  and,  secondly,  as  long  as  that  is  so,  the  court  will 
not  inquire  what  the  value  of  that  something  is.  In  the  early 
case  of  Davenhitt  v.  Fletcher  (1764)  1  Ambl.  244,  the  Master  of 
the  Eollfl  (Sir  Thomas  Clarke)  directed  an  inquiry  whether  the 
widow  was  entitled  to  any  dower,  and  declared  that,  if  she  was, 
then  she  would  have  the  legacy  without  any  abatement.  There 
was  no  inquiry  directed  as  to  the  value  of  the  dower.  That  is 
curiously  illustrated  by  the  case  before  Cbitty,  J.,  of  In  re  Green- 
wood [1892]  2  Ch,  295,  61  L.  J.  Ch.  N.  S.  658,  67  L.  T.  N.  S. 
76,  40  Week.  Rep.  681,  where  his  judgment  entirely  turned  on 
this,  that,  as  a  matter  of  fact,  although  the  testator  had  given 
legacies  in  satisfaction  of  dower,  there  was  no  dower  to  be  satis- 
fied. By  the  will  in  that  case  the  testator  had  disposed  of  the 
real  estate,  which  he  was  entitled  to  do,  to  his  son,  and  he  had 
by  that  disposition  barred  the  widow's  right  to  dower,  and  there 
was  nothing  to  be  satisfied.  On  that  ground  the  legacy  was  held 
to  have  no  priority,  because  the  widow  gave  up  nothing.  Now, 
as  far  as  I  can  make  out  from  the  cases,  the  principle — if  it  can 
be  called  a  principle — is  expressed  in  the  argument  in  Daviet 
v.  Bush  (1831)  Tounge,  Exch.  341,  where  counsel  is  reported 
to  have  said  that  "where  a  legacy  is  given  to  a  woman  in  lieu 
of  dower,  the  court  considers  her  a  purchaser  of  the  legacy,  and 
will  not  look  to  the  value  of  the  dower."    That  scorns  to  be  the 
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foundation  of  the  rule,  whether  it  is  strictly  a  principle  or  not 
The  claim  for  dower  is  one  of  a  peculiar  character,  and  it  may 
well  be  that  the  court  came  to  the  conclusion  that  the  value  of 
it  cannot  be  easily  determined ;  though  it  is  a  right  of  such  suf- 
ficiently distinct  character  that  it  would,  perhaps,  be  wrong  to 
say  it  cannot  be  valued  at  all.  If  that  is  right,  is  there  any  rea- 
son for  extending  the  rule  to  the  case  of  debts  ?  I  have  already 
referred  to  the  case  of  Davica  v.  Bush,  as  the  only  one  that  pur- 
ports to  extend  it,  but  when  you  look  into  that  decision  it  does 
not  go  so  far.  Lord  Lyndhurst  does  not  decide  the  point,  and 
he  expresses  the  opinion  in  language  which  entirely  relieves  me 
from  treating  it  as  a  binding  authority  here.  There  the  legacy 
was  given  in  release  of  a  right  of  account  There  had  been  an 
account  between  the  testator  and  a  legatee,  [282]  and  the  court 
was  satisfied  that  it  was  not  worth  while  taking  an  account,  be- 
cause nothing  was  due  to  the  legatee,  whose  case  fell  through  for 
that  reason;  and  the  Lord  Chief  Baron  aays  ([1831]  Younge, 
Exch.  343)  :  "If  no  debt  were  due,  and  the  release  was  required 
merely  for  the  Bake  of  peace,  then,  unquestionably,  the  legatee 
cannot  be  treated  as  a  purchaser."  That  is  exactly  on  the  same 
lines  as  the  decision  of  Chitty,  J.,  in  In  re  Greenwood,  supra. 
And  he  goeB  on :  "If  any  debt  were  really  due,  then  I  am  in- 
clined to  think  that  the  present  comes  within  the  principle  of 
those  cases  which  have  been  cited."  He  does  not  decide  that  it 
was;  he  only  expresses  an  indication  of  his  opinion.  How  can 
T  bring  a  case  of  this  kind  within  the  rule  ?  This  is  a  legacy  in 
satisfaction  of  an  ascertained  debt.  There  is  no  doubt  that  in 
one  sense  the  legatee  may  be  considered  a  purchaser.  If  he  elects 
to  take  under  the  will,  he  gives  up  the  debt  and  takes  the  legacy, 
but  still  it  is  not  at  all  like  the  case  of  a  legatee  taking  a  legacy 
in  lieu  of  a  right  to  dower  out  of  land.  We  know  precisely  what 
the  debt  was, — it  was  1,0001.  We  alBo  know  precisely  what  the 
legacy  was, — it  was  3,000?.,  payable  to  the  same  persons;  but  it 
seems  to  my  mind  impossible  to  apply  to  that  state  of  circum- 
stances the  considerations  which  apply  to  a  case  of  dower.  The 
legatee  elects  to  take  the  larger  Bum  and  gives  up  the  debt,  and 
in  taking  the  larger  Bum  the  legatee  takes  it  by  way  of  bounty. 
She  says,  in  effect,  "Esther  than  insist  upon  my  covenant,  I 
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will  accept  the  testator's  bounty."  I  cannot  see  myself  how 
legacies  accepted  in  that  way  differ  in  any  way  from  other  gen- 
eral legacies  which  are  mere  bounties.  In  saying  that  I  have 
practically  decided  a  by-point  which  most  not  be  overlooked, 
as  it  was  argued,  namely,  that  the  legatee  must  be  considered  to 
have  taken  the  1,0001.  as  debt  and  2,000L  only  as  bounty ;  but 
that  distinction  cannot  be  upheld.  The  debt  has  gone  in  ex- 
change for  the  legacy,  and  the  legatee  takes  the  whole  3,0001.  as 
a  legacy.  The  result  is,  no  doubt,  that  she  loses  something  out 
of  the  debt  of  l,0O0I.  She  might  have  avoided  that  by  electing 
to  claim  against  the  will,  but  she  claims  under  the  will,  and  she 
takes  the  whole  legacy  subject  to  the  usual  rules  of  administra- 
tion, which  affect  all  legacies.  There  will  he  [283]  a  declara- 
tion that  this  legacy  abates,  with  the  other  general  legacies,  rate- 
ably. 

The  second  question  as  to  the  forgiven  unsecured  debts  was 
then  argued. 

P.  O.  Lawrence,  K.C.,  and  Percy  Wheeler,  for  the  petition- 
er. The  debts  of  the  two  sons  are  not  specific  but  general  leg- 
acies, and  abate.  What  the  testator  has  done  is  to  give  direc- 
tions to  the  executors  to  pay  out  of  the  testator's  estate  so  much 
as  will  enable  them  to  discharge  the  debts  owing  to  his  estate. 
Iton  v.  Butler  (1815)  2  Price,  34,  43,  is  a  somewhat  similar 
case.  There  the  words  were  "remit  and  forgive,"  The  for- 
giveness of  a  bond  debt  is  a  legacy,  and  as  such  liable  to  the 
payment  of  legacy  duty.  Attorney  General  v.  Holbrook  (1829) 
3  Tounge  &  J.  114,  12  Price,  407. 

Elgood,  for  another  legatee  in  the  same  interest,  referred  to 
Vickera  v.  Pound  (1858)  6  H.  L.  CaB.  885,  28  L,  J.  Ch.  K. 
S.  16,  4  Jur.  N.  S.  543,  6  Week.  Rep.  680,  as  throwing  some 
light  upon  the  question. 

Jessel,  K.C.,  and  Austen-Cartmell,  for  P.  H.  Wedmore. 
This  is  a  bequest  of  a  specific  legacy,  being  part  of  the  testa- 
tor's estate.  The  release  of  an  interest  is  equivalent  to  a  spe- 
cific legacy.  There  is  no  real  difference  between  what  is  forgiven 
and  what  is  given.     Smallman  v.  Ooolden  (1787)  1  Cox,  Ch. 
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Cas.  329;  Sidney  v.  Sidney  (1873)  L.  B.  17  Eq.  65,  43  L.  J. 
Ch.  N.  S.  15. 

Lyttelton  Chubb,  for  Cecil  Wedmore. 

Kekewich,  J. :  To  my  mind  it  is  purely  a  question  of  con- 
struction as  to  what  is  the  meaning  of  the  words,  "I  forgive 
my  child  all  debts  and  Bums  of  money  due  from  him  on  my 
death,  and  not  secured  by  bond,  bill,  note,  or  other  security."  I 
use  the  singular  number  for  the  sake  of  simplicity.  I  cannot 
see  myself  any  substantial  difference  between  what  I  have  just 
read  and  "giving"  the  debt  due  from  another,  merely  because 
the  former  is  in  the  nature  of  a  surrender  or  release.  It  really 
is  a  gift  to  the  child  of  what  he  owes,  so  that  he  would  not  be 
bound  to  pay  the  debt  to  the  executors  of  the  testator.  If  the 
testator  gives  to  one  of  his  children,  or  even  to  a  stranger,  that 
which  is  due  from  someone  else,  that  would  be  specific,  and  must 
be  set  apart  and  [284]  appropriated.  Supposing  that,  instead 
of  giving  it  to  bis  son  or  to  a  stranger,  he  forgives  the  debt 
which  is  due  from  a  son,  is  there  any  difference  ?  It  seems  to 
me  that  in  substance  there  is  none.  These  legacies  must  there- 
fore be  declared  to  be  specific,  and  not  liable  to  abatement. 

Solicitors:  George  Brown,  Son  &  Tardy;  Bobbins,  Billing,  <£ 
Company;  Arber  &  Lewis,  for  Press  <fi  Press,  Bristol;  Grubbe 
A  Troughton,  for  Salisbury  a?  Griffiths,  Bristol. 

Note. — Is  a  legacy  given  to  a  creditor  In  satisfaction  of  bit  debt 
entitled  to  priority  over  other  legacies  of  the  same  class. 

The  decision  above  reported,  as  well  as  those  contained  in  this 
note,  strikingly  illustrate  the  unsubstantial  character  of  doctrines 
which  find  their  way  into  the  law  by  the  medium  of  dicta  of  courts 
and  text  writers.  When  confronted  with  such  a  doctrine,  not  square- 
ly based  on  a  direct  decision,  the  courts  are  more  than  apt  to  repu- 
diate it,  or  so  to  qualify  its  application  that  it  is  more  shadow  than 
substance;  and  the  present  instance  is  no  exception.  It  is  signifi- 
cant that  in  none  of  the  decisions  on  the  question  has  the  doctrine 
been  bo  applied  as  to  give  the  holder  of  a  liquidated  claim  against 
the  testator  more  than  the  amount  of  bis  debt,  at  the  expense  of 
other  legatees  of  the  same  class. 

It  is  in  this  country  regarded  aa  an  established  rule  that  where  a 
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testamentary  gift  is  founded  upon  some  valuable  consideration,  it  is, 
in  case  of  a  deficiency  of  assets,  entitled  to  preference  in  payment 
over  other  legacies  of  the  same  class  which  are  mere  bounties,  upon 
the  ground  that  in  such  case  the  legatee  stands  in  the  situation  of 
a  purchaser,  and  not  a  mere  volunteer;  and  in  stating  such  rule 
legacies  to  creditors  in  satisfaction  of  a  debt  are  often  instanced. 
See  Clayton  v.  Ailrin  (1868)  38  Ga.  320,  95  Am.  Dec.  393;  Tevis  v. 
McCreary  (1860)  3  Met.  (Ky.)  161;  Buchanan  v.  Pus  (lSW)  6 
Gill,  112;  Matthew  v.  Targarona  (1906)  104  Md.  442,  65  AtL  60, 
10  A.  &  E.  Ann.  Cas.  153;  Towls  v.  Swasey  (1870)  106  Mass.  100; 
McLean  v.  Robertson  (1879)  126  Mass.  537;  Duncan  v.  Franklin 
Twp.  (1887)  43  N.  J.  Eq.  143,  10  AtL  546;  Bs  McKay  (1893)  5 
Misc.  123,  25  N.  T.  Supp.  725;  University  of  Pennsylvania's  Ap- 
peal (1881)  97  Pa.  187;  Reynolds  v.  Reynolds  (1906)  27  B.  I.  520, 
63  AtL  804;  Brown  v.  Brown  (1884)  79  Va.  648. 

The  dictum  of  Lord  Lyndhurst  in  Dairies  v.  Bush  (1831)  Younge, 
Exch.  343,  which  is  sometimes  cited  in  support  of  the  applicability 
of  the  rule  in  the  case  of  legacies  to  creditors,  is  sufficiently  ex- 
plained in  the  opinion  in  Be  Wedmore. 

It  is  not  material  to  the  application  of  the  rule,  whether  the  legacy 
to  the  creditor  be  general  or  demonstrative.  Matthews  v.  Targarona 
(1903)  104  Md.  442,  65  Atl.  60,  10  A.  &  E.  Ann.  Cas.  163. 

In  statements  of  the  doctrine  above  mentioned,  legacies  to  credi- 
tors are  usually  coupled,  by  way  of  illustration,  with  legacies  to 
widows  in  consideration  of  their  relinquishment  of  dower,  in  con- 
nection with  which  the  doctrine  that  a  legacy  founded  upon  a  valu- 
able consideration  is  entitled  to  priority  over  legacies  which  are  mere 
bounties  had  its  origin. 

The  real  foundation  of  this  doctrine,  and  its  extension  to  legacies 
in  satisfaction  of  debts,  may  be  conjectured  to  have  been  something 
like  this :  The  preference  shown  to  legacies  in  lieu  of  dower  probably 
had  its  origin,  not  in  the  theory  that  the  widow  was  the  purchaser 
of  her  legacy,  but  in  the  inclination  of  the  courts  to  safeguard  dower 
lights.  But  as  in  some  cases  the  testamentary  provision  for  the 
widow  exceeded  the  value  of  her  dower  interest,  the  courts  were 
obliged  to  invent  the  theory  that  as  it  might  be  for  the  advantage  of 
the  estate  that  dower  rights  be  extinguished,  the  testator  must  bo 
considered  as  having  desired  to  purchase  them,  and  to  have  deemed 
the  amount  of  the  legacy  a  fair  equivalent  for  the  benefit  thereby 
secured.  The  widow  having  thus  come  to  be  regarded  as  a  purchaser 
of  her  legacy,  the  extension  of  the  rule  to  other  cases  where  the  leg- 
atee was  obliged  to  relinquish  some  right  against  the  estate  followed. 
This,  of  course,  is  pure  speculation,  but  it  may  serve  to  explain  the 
unwillingness  of  the  courts  to  permit  the  general  doctrine  so  to  op- 
erate as  to  give  a  creditor  having  a  liquidated  claim  priority  over 
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general  legacies  to  any  greater  extent  than  the  amount  of  hie  debt, 
while  permitting  it  bo  to  operate  aa  to  give  the  widow  the  full  amount 
of  her  legacy,  although  in  excese  of  the  value  of  her  dower  and  stat- 
utory rights. 

With  reference  to  this  aspect  of  the  question  it  is  said  in  Matthews 
v.  Targarona,  supra:  "It  most  be  admitted  that  a  legacy  to  a  widow 
in  lieu  of  dower  is  placed  in  the  same  general  class  as  one  to  a 
creditor  in  payment  of  a  debt,  in  the  statement  of  the  principle  by 
the  authorities.  But  there  ought  to  be,  and  is,  some  difference  be- 
tween them, — such  as  justifies  the  court  in  being  more  liberal  in 
the  application  of  the  role  in  favor  of  a  widow  than  in  the  case  of 
an  ordinary  creditor.  There  may  be  circumstances  where  it  is  of 
the  utmost  importance  to  have  property  freed  from  a  widow's  dower, 
and  where  it  may  be  supposed  to  be  to  the  interest  of  the  widow  to 
assert  her  right  to  it  The  value  of  it  cannot,  therefore,  always  be 
accurately  determined,  and  it  may  be  thought  proper  by  a  testator 
to  pay  more  for  it  than  it  is  really  worth.  If  she  was  not  given 
preference,  she  might  lose  much  of  it  in  some  cases,  for  the  statutes 
of  many  states  require  her  to  renounce  a  will  within  a  specified  time, 
if  she  desires  to  stand  on  her  rights  given  her  by  law.  .  .  .  But 
in  the  case  of  a  creditor  he  may  elect  to  proceed,  as  such,  agarast 
the  estate,  and  can  do  that  at  any  time  within  the  statutory  period 
of  limitations, — provided  the  estate  is  not  fully  settled,  which  it 
cannot  well  be  without  his  knowledge." 

The  rule  under  discussion  has  been  given  effect  in  the  cases  which 
follow : 

In  Wood  v.  Vandenburgh  (1837)  6  Paige,  378,  where  a  testator 
to  whom  property  had  been  devised  by  his  father  charged  with  the 
payment  of  certain  legacies  directed  his  own  executors  to  pay  the 
several  legacies  bequeathed  in  the  will  of  his  father,  it  was  held 
that  there  was  a  valuable  consideration  for  this  testamentary  gift, 
and  therefore  that  the  legacies  were  liable  to  abatement  only  aa 
between  themselves. 

And  in  Reynolds  v.  Reynolds  (1906)  37  B.  I.  520,  63  Atl.  804, 
it  was  held  that  a  legacy  declared  to  be  in  full  payment  and  dis- 
charge of  claims  of  every  kind  which  the  legatee  might  have  against 
testator's  estate  was  entitled  to  be  paid  in  full  in  preference  to  other 
general  legacies,  where  it  was  shown  that  the  legatee,  for  many  years 
prior  to  testator's  death,  had  rendered  many  services  as  housekeeper 
and  nurse,  for  which  she  had  received  no  fixed  compensation,  and  for 
which  the  testator  agreed  to  provide  by  his  will,  that  she  had  never 
presented  any  claim  against  the  estate,  but  had  elected  to  accept 
the  legacy  in  lieu  thereof. 

But  the  rule  will  not  be  applied  in  favor  of  creditors,  when  it  ap- 
pears that  the  alleged  considerations  for  the  legacies  are  not  sus- 
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tained  as  subsisting,  valid  legal  claims  to  the  amounts  of  the  legacies. 
Matthews  v.  Targarona  (1906)  1<H  Md.  442,  65  Atl.  60,  10  A.  ft  & 
Ann.  Cas,  168. 

The  courts  decline  to  apply  the  role  where  a  legacy  is  in  satis- 
faction of  a  debt  for  which  the  testator's  estate  is  under  no  legal 
liability;  as,  where  it  is  to  a  creditor  whose  debt  has  been  com- 
pounded; or  is  given  in  satisfaction  of  the  debt  of  a  third  person, 
or  in  discharge  of  a  mere  moral  obligation,  as,  for  services  gratui- 
tously rendered. 

Thus,  in  Coppin  v.  Coppin  (1735)  2  P.  Wms.  296,  where  a  tes- 
tator directed  the  payment  of  the  balance  of  debts  which  had  been 
compounded,  it  was  contended  by  the  compounding  creditors  that 
as  their  demands  were  originally  debts,  and  what  the  testator  thought 
in  his  conscience  he  was  still  obliged  to  pay,  they  continued  to  be 
debts  in  the  conscientious  view,  though  in  law  released,  and,  there- 
fore, were  superior  in  their  nature  to  legacies  and  entitled  to  pref- 
erence in  payment;  but  it  was  held  that  the  debts  having  become  ex- 
tinct, the  creditors  could  claim  only  as  voluntary  legatees,  whose 
legacies  were  subject  to  abatement. 

But  in  Matthews  v.  Targarona,  supra,  the  court  expressed  the 
opinion,  obiter,  that  a  debt  barred  by  the  statute  of  limitations  might 
support  a  legacy,  as  in  that  case  there  would  still  be  the  obligation, 
although  it  could  not  be  enforced  by  reason  of  the  statute,  and  as 
moreover  the  testator  could  revive  it  by  a  new  promise. 

In  McLean  v.  Robertson  (1879)  126  Mass.  537,  where  a  testatrix 
directed  her  house  to  be  sold,  and  a  certain  sum  paid  from  the  pro- 
ceeds thereof  to  a  former  partner  of  her  husband,  "provided  that 
it  can  be  proved  that  it  was  loaned  to  my  said  husband  to  be  put 
into  the  first  money  paid  for  this  house," — it  was  held  that  as  the 
legacy  was  not  given  in  pursuance  of  any  valid  contract,  and  was 
not  founded  upon  any  consideration,  the  legatee  could  not  claim, 
as  a  purchaser,  priority  over  the  other  legacies. 

A  legacy  given  by  reason  of  a  sense  of  moral  obligation,  or  as 
compensation  for  services  or  other  favors  rendered  gratuitously, 
when  there  is  no  legal  obligation  to  pay,  does  not  constitute  such  a 
valuable  consideration  as  to  entitle  the  legacy  to  priority  in  pay- 
ment Matthews  v.  Targarona  (1906)  104  Md.  442,  65  Atl.  60, 
10  A.  ft  K,  Ann.  Cas.  153;  Duncan  v.  Franklin  Twp.  (1887)  43  N. 
J.  Eq.  143, 10  Atl.  646. 

That  a  legacy  is  given  for  services,  such  as  care  and  attention 
shown  to  testator  during  illness,  which,  though  in  the  highest  degree 
meritorious,  were  confessedly  gratuitous,  will  not  impart  to  it  the 
character  of  a  purchase,  where  there  is  clearly  no  legal  claim.  Bu- 
chanan v.  Pus  (1847)  6  Gill,  112. 

A  sister  of  testator  is  not  shown  to  be  in  the  position  of  a  pur- 
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chaser  of  a  legacy  to  her,  by  proof  that  she  and  her  husband  support- 
ed their  mother,  and  that  the  testator  declared  that  they  would  be 
compensated,  as  he  had  provided  for  her  in  his  will,  where  no  Bum 
was  named,  and  there  waa  nothing  to  show  that  there  was  a  con- 
tract to  provide  s  legacy  as  compensation  for  services  rendered  or 
to  be  rendered,    Totute  v.  Swasey  (1870)  106  Mass.  100. 

The  burden  of  proving  that  a  legacy  is  entitled  to  priority  over 
other  general  legacies,  as  having  been  given  for  a  consideration, 
is  not  discharged  by  the  simple  production  of  the  will,  in  which  the 
legacy  is  expressed  to  be  for  "services  in  assisting  me  at  different 
times,"  no  evidence  being  offered  to  show  that  the  services  were  not 
rendered  gratuitously,  or  that  if  a  legal  indebtedness  existed  at 
the  making  of  the  will  its  payment  was  enforceable  at  testator's 
death.    Duncan  v.  Franktyn  Twp.  supra. 

The  doctrine  under  discussion  has  been  held  applicable,  although 
on  rather  doubtful  authority,  where  the  consideration  for  the  legacy 
arises  subsequent  to  the  testator's  death.  Thus  in  Qassman's  Es- 
tate (1881)  14  Phila.  SOS,  a  legacy  given  upon  the  express  condi- 
tion that  the  legatee  should  continue  to  live  as  housekeeper  with  the 
husband  of  testatrix  was  held  entitled  to  preference  over  other  gen- 
eral legacies,  where  the  legatee  did  continue  to  live  as  housekeeper 
with  the  husband  of  testatrix  until  his  death,  notwithstanding  she 
received  wages  during  such  time;  and  in  Wilson's  Estate  (1882)  15 
Phila.  528,  a  legacy  on  condition  of  taking  care  of  premises  occu- 
pied by  testatrix,  and  goods  left  thereon,  for  three  months  after  her 
decease,  was  held  to  be  a  testamentary  gift  upon  a  valuable  consid- 
eration, to  which  the  legatee  waa  entitled  without  abatement.  And 
in  Henry's  Estate  (1898)  20  Pa.  Co.  Ct.  415,  a  legacy  given  in 
consideration  of  the  legatee's  releasing  an  interest  in  land  owned  by 
him  in  common  with  another  was  held  not  to  abate  with  general  leg- 
acies upon  deficiency  of  assets. 

While  the  rule  has  been  held  to  apply  to  the  case  of  a  gift  to  an 
executor  as  compensation  for  his  services  (Anderson  v.  Dougall 
[1868]  15  Grant,  Ch.  [TJ.  C]  405),  and  to  a  gift  to  a  testamentary 
trustee,  notwithstanding  the  services  to  be  rendered  were  not  com- 
mensnrate  with  the  legacy  (Harper's  Appeal  [1885]  111  Pa.  243, 

2  Atl.  851),  the  weight  of  authority  is  that  a  legacy  to  an  executor, 
either  generally,  or  professedly  as  compensation  for  his  trouble,  is 
not  founded  upon  a  valuable  consideration,  and  so  is  liable  to  abate- 
ment with  other  legacies  of  the  same  class,  this  being  apparently 
upon  the  ground  that  the  executor  is  under  no  obligation  to  act. 
See  Atty.  Gen.  v.  Robins  (1722)  %  P.  Wms.  S3;  Heron  v.  Heron 
(1741)  8  Atk.  171;  Fretwell  v.  Stacy,  2  Vera.  434;  Clayton  v.  Akin 
(1868)  38  Ga,  320,  95  Am.  Dec.  393;  Duncan  v.  Watts  (1852)  16 
Beav.  204;  Morris  v.  Kent,  2  Edw.  Ch.  175;  Waters  v.  Collins  (1883); 

3  Dam.  374.  E.  8.  O. 
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LORD  MAYOR,  ETC.,  OF  SHEFFIELD,  Appellants, 

and 

BARCLAY  and  Others,  Respondents. 


[J905]   A.  C.   8B3. 
Also  Reported  hi  74  L.  J.  E.  B.  N.  S.  747,  09  J.  P.  385,  54  Week.  Rep.  40, 
03  L.  T.  N.  8.  83,  21  Times  L.  R.  642,  10  Com.  Cu.  297,  12  Maneon,  248, 
3L.O.K.  002. 


A  banker  in  good  fftith  sent  to  a  corporation  a  transfer  of  corporation 
etock  which  purported  to  be  executed  by  T.  and  H.,  the  two  registered 
holders  of  the  stock,  and  a  request  to  the  corporation  to  register  the 
stock  in  the  name  of  the  banker.  The  corporation  in  good  faith  acted 
npon  this  request  and  granted  a,  fresh  certificate  to  the  banker,  who 
transferred  the  stock  to  third  parties,  and  they  were  registered  as  hold- 
ers. Afterwards  it  was  discovered  that  T.  had  forged  H.'s  signature,  and 
H.  recovered  against  the  corporation  judgment  whereby  they  were  com- 
pelled to  buy  equivalent  stock  and  register  it  in  H.'s  name,  and  to  pay 
him  the  missing  dividends  with  interest: — 

Held,  that,  both  parties  having  acted  bona  fide  and  without  negligence, 
the  banker  was  bound  to  indemnify  the  corporation  against  the  liability 
to  H.,  upon  an  implied  contract  that  the  transfer  was  genuine. 

The  decision  of  the  Court  of  Appeal  [1B03]  2E.B.  S80,  72  L.  J.  K.  B. 
N.  a  777,  19  Times  L.  R.  714,  reversed,  and  the  decision  of  Lord  Alver- 
Stone,  Ch.  J.  [1003]  1  K.  B.  1,  restored. 

(July  3,  1905.) 

The  circumstances  under  which  this  appeal  arose  are  stated 
concisely  in  Lord  Davey's  judgment,  and  at  length  in  the  re- 
ports below  [1903]  1K.B.1;  [1903]  2  K.  B.  580. 

Danckwerts,  K.C.,  and  Eldon  Bankes,  K.C.  (H.  T.  Waddy 
with  them),  for  the  appellants.  Where  a  transfer  which  on  the 
face  of  it  was  perfectly  regular  was  presented  to  the  appellants, 
they  had  no  option  but  to  register  it.  It  was  a  statutory  duty. 
There  was  no  duty  on  the  part  of  the  corporation  to  know  the 
signatures  of  the  parties  to  the  instrument.  A  bank  is  bound 
to  recognize  the  signature  of  its  own  customers ;  but  there  is  no 
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obligation  on  the  part  of  a  corporate  body  to  verify  the  ■writing 
of  all  possible  transferrers  and  transferees.  The  stock  was  reg- 
istered at  the  request  of  the  respondents.  A  long  series  of  au- 
thorities establishes  that  [393]  such  a  request  implies  an  indem- 
nity from  the  consequences  of  acceding  to  the  request  The  first 
case  'was  Fletcher  v.  Harcot  (20  Jac  1)  1  Hutton,  55, — a  case 
of  illegal  imprisonment.  That  case  was  approved  in  Betts  v. 
Oibbms  (1834)  2  Ad.  &  EL  57,  4  Kev.  &  M.  64,  4  L.  J.-K.  B. 
N.  S.  1,  41  Eevised  Rep.  381  and  in  Toplis  v.  Orane  (1839)  6 
Bing.  N.  C.  636,  650,  2  Arnold,  110,  7  Scott,  620,  9  L  J.  C. 
P.  N.  S.  180,  50  Eevised  Rep.  814.  Tindal,  Ch.  J.,  expressed  the 
law  to  be  that  where  an  act  has  been  done  by  the  plaintiff  under 
the  express  direction  of  the  defendant,  which  injures  third  par- 
ties, the  plaintiff  is  entitled  to  an  indemnity.  Dugdale  v.  Low- 
ering (1875)  L.  R,  10  C.  P.  196,  44  L.  J.  C.  P.  N.  S.  197,  32 
L.  T.  N.  S.  155,  23  Week.  Rep.  391,  where  the  cases  are  cited, 
is  to  ihis  effect.  Humphreys  v.  Pratt  (1831)  5  Bligh,  N.  R. 
154,  2  Dow  &  C.  288,  85'  Revised  Rep.  41,  in  this  House  gave 
a  right  of  indemnity  to  the  sheriff  for  the  wrongful  seizure  of 
goods.  Richardson  v.  Williamson  (1871)  L.  R  6  Q.  B.  276, 
40  L.  J.  K.  B.  N.  S.  145,  and  Firbank's  Executors  v.  Hum- 
phreys (1886)  18  Q.  B.  D.  54,  56  L.  J.  Q.  B.  N.  S.  57,  56  L.  T. 
N.  S.  36,  35  Week.  Rep.  92,  were  cases  in  which  directors  were 
held  personally  liable  to  indemnify  for  loss  occasioned  by  their 
implied  representations.  In  Balkis  Consolidated  Co.  v.  Tom- 
Icinson  [1893]  A.  C.  396,  63  L.  J.  Q.  B.  N.  S.  134,  1  Reports, 
178,  69  L.  T.  N.  S.  598,  42  Week.  Rep.  204,  a  company  was 
estopped  from  denying  the  ownership  of  shares  for  which  it  had 
itself  issued  the  certificates.  There  Lord  Field  expressly  ap- 
proved the  decision  in  Simm  v.  Anglo-American  Telegraph  Co. 
(1879)  5  Q.  B.  D.  188,  49  L.  J.  Q.  B.  N.  S.  392,  42  L.  T.  N. 
S.  37,  28  Week.  Rep.  290,  44  J.  P.  280,  that  there  is  no  duty 
upon  a  company  to  inquire  of  a  registered  holder  whether  the 
signature  is  genuine.  Bvmm's  Case,  supra,  is  precisely  par- 
allel with  the  present.  Persons  demanded  to  be  registered  as 
transferees  and  the  company  assented,  but  there  was  no  estoppel 
against  the  company  from  denying  the  validity  of  the  transfer. 
See  per  Bramwell,  L.J.,  5  Q.  B.  D.  at  pp.  202,  203.     Full 
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effect  to  the  doctrine  of  implied  representation  or  warranty  was 
given  in  Starkey  v.  Bank  of  England  [1903]  A.  G.  114,  116, 
118,  72  L.  J.  Oh.  K.  S.  402,  51  Week.  Rep.  613,  88  L.  T.  N.  S. 
244,  19  Times  L.  R.  312,  8  Com.  Cas.  142.  The  right  is  cor- 
relative with  a  duty  incumbent  on  the  person  who  seeks  to  en- 
force the  right.  This  distinguishes  the  present  appeal  from 
Evans  v.  GcUim  (1844)  5  Q.  B.  804,  828-30,  Day.  &  M.  72,  12 
L.  J.  Q.  B.  N.  S.  339,  7  Jur.  743,  64  Revised  Rep.  647,  and 
Childers  v.  Wooler  (1860)  2  EL  &  EL  287,  29  L.  J.  Q.  B. 
N.  S.  129,  2  L.  T.  N.  S.  49,  8  Week.  Rep.  321,  cases  of  wrong- 
ful execution  by  the  sheriff,  who  was  innocently  misled  by  the 
defendants,  but  had  to  act  on  his  own  responsibility.  It  was 
[394]  held  that  the  sheriff  was  not  entitled  to  damages  against 
the  defendants.  So  in  Low  v.  Bouverie  [1891]  3  Ch.  82,  60 
L.  J.  Oh.  N.  S.  594,  65  L.  T.  N.  S.  633,  40  Week.  Rep.  50, 
where  it  was  held  to  be  no  duty  of  a  trustee  to  answer  the  ques- 
tions of  a  stranger  with  respect  to  the  trust  funds.  See  per 
Bowen,  L.J.  [1891]  3  Ch.  at  p.  105.  • 

[They  also  referred  to  Miller  v.  Knox  (1838)  4  Bing.  K.  C. 
674,  6  Scott,  1.] 

The  appellants  are  not  barred  by  the  statute  of  limitations, 
because  they  could  not  bring  their  action  until  the  forgery  was 
established. 

Haldane,  E.C.  and  F.  R.  Y.  Radcliffe,  E.C.,  for  the 
respondents.  The  respondents  gave  no  warranty;  they  merely 
requested  the  corporation  to  discharge  a  statutory  duty.  No 
right  to  indemnity  from  damage  accruing  from  the  inaccuracy 
of  statements  honestly  made  has  ever  been  established,  though 
precisely  similar  events  to  those  here  must  have  happened  many 
times.  There  was  no  relation  of  principal  and  agent  or  trans- 
ferrer and  transferee,  such  as  existed  in  Starkey  v.  Bank  of 
England  [1903]  A.  C.  114,  72  L.  J.  Ch.  N.  S.  402,  51  Week. 
Rep.  513,  88  I.  T.  N.  S.  244,  19  Times  L.  R.  312,  8  Com.  Cas. 
142.  Strnm  v.  Anglo-American  Telegraph  Co.  (1879)  5Q.E 
D.  188,  49  L.  J.  Q.  B.  N.  S.  392,  42  L.  T.  N.  S.  37,  28  Week. 
Rep.  290,  44  J.  P.  280,  is  the  only  case  at  all  like  the  present, 
and  is  distinguishable,  as  it  was  held  that  the  trans- 
feree   under    the    forged    transfer    had    not    relied    on    any 
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act  of  the  company  and  had  equal  means  of  knowledge  of  the 
true  facta.  See  Evans  v.  Collins  (1844)  5  Q.  B.  804,  Dav.  & 
M.  72,  12  L.  J.  Q.  B.  N.  S.  339,  7  Jar.  743,  64  Revised  Rep. 
647.  Here  the  corporation  alone  had  any  means  of  knowledge ; 
they  kept  the  register  not  only  for  the  benefit  of  transferees, 
but  for  public  purposes  generally.  They  owe  a  duty  to  persons 
seeking  to  be  registered;  the  respondents  owed  none  to  them 
beyond  the  production  of  the  instrument.  The  law  as  to  in- 
demnity, expressed  or  implied,  is  stated  by  Bowen,  L.J.,  in 
Birmingham  and  District  Land  Co.  v.  London  and  North 
Western  By.  Co.  (1886)  34  Ch.  D.  261,  274.  The  right  arise* 
"by  express  contract  if  it  is  given  in  terms  by  the  contract  be- 
tween the  two  parties," — which  is  not  the  case  here;  "by  im- 
plied contract  if  the  true  inference  to  be  drawn  from  the  facts 
is  that  the  parties  intended  such  indemnity,  even  if  they  did  not 
express  themselves  to  that  effect,  or  if  there  is  a  state  of  circum- 
stances to  [395]  which  the  law  attaches  a  legal  or  equitable 
duty  to  indemnify."  These  conditions  are  not  fulfilled  in  the 
present  case.  As  to  the  character  and  effect  of  registration,  see 
Blackburn,  J.,  in  In  re  Bahia  and  San  Francisco  By.  Co. 
(1868)  LR5Q.  B.  584,  596.  "If  they"  (the  company) 
"have  been  deceived,  and  the  statement  is  not  perfectly  true, 
they  may  not  be  guilty  of  negligence,  but  the  company,  and  no 
one  else,  have  power  to  inquire  into  the  matter ;  and  it  was  the 
intention  of  the  Legislature  that  these  certificates  should  be 
documents  on  which  buyers  might  safely  act"  This  was  fol- 
lowed by  Hart  v.  Frontino,  etc.,  Co.  (1870)  L  R.  S  Ex.  Ill, 
per  Bramwell,  B.  The  same  principles  were  enforced  in  Bat- 
kis  Consolidated  Co.  v.  Tomkinson  [1893]  A.  C.  396,  63  L.  J. 
Q.  B.  N.  S.  134,  1  Reports,  178,  69  L,  T.  N.  S.  598,  42  Week. 
Rep.  204  per  Lord  Macnaghten's  and  Lord  Field's  judgments. 
See  also  In  re  Ottos  Kopje  Diamond  Mines  [1893]  1  Ch.  618, 
62  L,  J.  Ch.  N.  S.  166,  2  Reports,  257,  68  L.  T.  N.  S.  138,  41 
Week.  Rep.  258;  Dixon  v.  Kennaway  &  Co.  [1900]1  Ch.  833, 
69  L.  J.  Ch.  N.  S.  501,  82  L.  T.  N.  S.  627,  16  Times  L,  R.  329. 
If  the  appellants  are  right,  a  trustee  would  he  liable  forever,  if 
be  forwarded  a  forged  transfer  to  be  registered.     Low  v.  Bow- 
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verie  [1891]  3  Ch.  82,  60  L.  J.  Ch.  N.  S.  594,  65  L  T.  N.  S. 
533,  40  Week.  Rep.  50. 

Bankcs,  K.C.,  in  reply.  It  is  not  denied  that  it  is  the 
corporation's  duty  to  keep  a  correct  register  and  issue  correct 
certificates.  In  discharge  of  that  duty  the  money  was  paid  to 
Honnywill.  But  there  can  be  no  duty  to  register  a  forged 
transfer.  The  request  made  by  the  respondents  for  the  cer- 
tificate was  the  foundation  of  the  action.  The  corporation  gave 
no  warranty  against  forgery,  and  all  the  cases  of  warranty  re- 
lied upon  by  the  respondents  were  warranty  of  authority,  and 
are  inapplicable. 

The  House  took  time  for  consideration. 

Earl  of  Halsbury.  L.C. :  My  lords,  two  persons,  Timbrel! 
and  Honnywill,  were  joint  owners  of  corporation  stock  created 
under  a  local  act  of  Parliament  Timbrell,  in  fraud  of  Honny- 
will, forged  a  transfer  of  the  stock,  and  borrowed  money  on  the 
security  of  the  stock  which  the  transfer  was  supposed  to  have 
transferred.  A  bank  which  lent  the  money  sent  the  transfer 
to  the  proper  officer  of  the  corporation,  and  demanded,  as  they 
were  entitled  to  do,  if  the  transfer  was  [386]  a  genuine  one,  that 
they  should  be  registered  as  holders  of  the  Btock.  The  corpo- 
ration acted  upon  their  demand ;  they  transferred  the  stock  into 
the  names  of  the  bank,  and  the  bank  in  ordinary  course  trans- 
ferred it  to  holders  for  value.  The  corporation  also  in  ordinary 
course  issued  certificates,  and  the  holders  of  these  certificates 
»ere  able  to  establish  their  title  against  the  corporation,  who 
were  estopped  from  denying  that  those  whom  they  had  regis- 
tered were  the  stockholders  entitled. 

Honnywill,  after  the  death  of  Timbrell,  discovered  the  for- 
ery  that  had  been  committed,  and  compelled  the  corporation  to 
restore  the  stock,  and  the  question  in  the  cause  is  whether  the 
corporation  has  any  remedy  against  the  bank,  who  caused  them 
to  act  upon  a  forged  transfer,  and  so  rendered  themselves  liable 
to  the  considerable  loss  which  they  have  sustained. 

Now,  apart  from  any  decision  upon  the  question  (it  being 
taken  for  granted  that  all  the  parties  were  honest),  I  should 
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have  thought  that  the  bank  were  clearly  liable.  They  have  a 
private  bargain  with  a  customer.  Upon  his  assurance  they 
take  a  document  from  him  as  a  security  for  a  loan,  which  they 
assume  to  be  genuine.  I  do  not  suggest  that  there  was  any 
negligence, — perhaps  business  could  not  go  on  if  people  were 
suspecting  forgery  in  every  transaction, — but  their  position  was 
obviously  very  different  from  that  of  the  corporation.  The 
corporation  is  simply  ministerial  in  registering  a  valid  transfer 
and  issuing  fresh  certificates.  They  cannot  refuse  to  register, 
and  though  for  their  own  sake  they  will  not  and  ought  not  to 
register,  or  to  issue  certificates  to  a  person  who  is  not  really 
the  holder  of  the  stock,  yet  they  have  no  machinery,  and  they 
cannot  inquire  into  the  transaction  out  of  which  the  transfer 
arises.  The  bank,  on  the  other  hand,  is  at  liberty  to  lend  their 
money  or  not.  They  can  make  any  amount  of  inquiries  they 
like.  If  they  find  that  an  intended  borrower  has  a  cotrustee, 
they  may  ask  him  or  the  cotrustee  himself  whether  the  cotrus- 
tee is  a  party  to  the  loan,  and  a  simple  question  to  the  cotrustee 
would  have  presented  the  fraud.  They  take  the  risk  of 
the  transaction  and  lend  the  money.  The  security  given  hap- 
pens to  be  in  a  form  that  requires  registration  to  make  it  avail- 
able, and  the  bank  "demand" — as,  if  genuine  [387]  transfers 
are  brought,  they  are  entitled  to  do —  that  the  stock  Bhall  be  reg- 
istered in  their  name  or  that  of  their  nominees,  and  are  also 
entitled  to  have  fresh  certificates  issued  to  themselves  or  nom- 
inees. This  was  done,  and  the  corporation,  by  acting  on  this 
"demand,"  have  incurred  a  considerable  loss. 

As  I  have  said,  I  think  if  it  were  res  Integra,  I  should  think 
the  bank  were  liable;  but  I  do  not  think  it  is  res  integra,  but 
is  covered  by  authority. 

In  Dugdale  v.  Lovering  (1875)  L.  E.  10  C.  P.  196,  Mr. 
Cave,  arguing  for  the  plaintiff,  put  the  position  thus:  "It  is 
a  general  principle  of  law  when  an  act  is  done  by  one  person  at 
the  request  of  another,  which  act  is  not  in  itself  manifestly  tor- 
tious to  the  knowledge  of  the  person  doing  it,  and  such  act  turns 
oat  to  be  injurious  to  the  rights  of  a  third  party,  the  person  do- 
ing it  is  entitled  to  an  indemnity  from  him  who  requested  that 
it  should  be  done."    This  though  only  the  argument  of  counsel 
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was  adopted  and  acted  upon  by  the  court,  and  I  believe  it  ac- 
curately expresses  the  law.  Qualifications  have  been  constantly 
introduced  into  the  discussion,  which  I  think  have  led  to  some 
confusion;  they  are  not  really  qualifications  of  the  principle 
here  enunciated  at  all,  but  the  expression  of  principles  which 
would  render  the  application  of  the  principle  in  question 
erroneous.  One  qualification  is  that  there  is  no  right  of  con- 
tribution between  tort  feasors;  and  the  other  is  to  distinguish 
the  right  insisted  upon  from  the  ordinary  remedy  in  damages 
against  a  person  who  has  caused  injury  by  intentional  false- 
hood. 

Neither  of  these  questions  has  any  relation  to  what  is  here  in 
debate.  The  principle  insisted  upon  by  Mr.  Cave  in  his  argu- 
ment quoted  above  has  been  undoubtedly  sanctioned  as  part  of 
the  law  by  several  old  decisions,  and  I  think  the  principle  as 
enunciated  is  well  established. 

With  respect  to  the  case  of  the  sheriff  quoted  in  the  Court  of 
Appeal,  I  think  it  has  been  overlooked  that  the  sheriff  was  exe- 
cuting a  genuine  writ,  and  the  information  he  received  was 
given  to  him  to  aid  in  the  execution  of  the  office  which  by  law 
he  was  bound  to  execute,  and  the  information  (for  it  was  no 
more)  was  given  to  him  in  good  faith ;  but  can  anyone  [398]  sup 
pose  that  if  anyone  brought  a  forged  writ,  and  called  upon  the 
sheriff  to  execute  it,  that  such  person  would  not  be  liable  to  in- 
demnify the  sheriff  ?  I  cannot  think  there  would  be  any  doubt 
on  that  subject;  but  the  genuineness  or  otherwise  of  the  docu- 
ment that  the  corporation  were  called  upon  to  give  effect  to  made 
the  whole  difference,  and  I  think  both  upon  principle  and  au- 
thority the  corporation  are  entitled  to  recover,  and  I  move  your 
Lordships  accordingly. 

Lord  Davey:  My  Lords,  the  appellants  are  suing  the  re- 
spondents upon  an  implied  contract  to  indemnify  them  against 
the  liability  which  has  been  incurred  by  them  in  these  circum- 
stances. On  April  11,  1893,  the  respondents,  Barclay  &  Com- 
pany, Limited,  forwarded  to  the  appellants  a  transfer  of  Shef- 
field Corporation  Stock  purporting  to  be  executed  by  two  per- 
sons named  Timbrel!  and  Honnywill,  who  were  the  registered 
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holders  of  the  stock,  in  favor  of  the  respondent  Barclay,  with  a 
request  to  the  appellants  to  register  the  name  of  the  last-named 
respondent  and  forward  new  certificates  in  dne  course.  The 
appellants  acted  upon  this  request,  and  granted  a  new  certifi- 
cate to  the  respondent  Barclay,  who  afterwards  transferred  the 
stock  for  value  to  third  parties.  The  names  of  Barclay's  trans- 
ferees were  registered  in  due  course,  and  it  is  admitted  that  they 
obtained  a  good  title  against  the  appellants.  AH  parties  be- 
lieved that  the  signatures  to  the  transfer  from  Timbrell  and 
Honnywill  were  genuine,  but,  in  fact,  Honnywill's  signature 
had  been  forged  by  Timbrell.  It  was  not,  however,  until  1889, 
after  Timbrell's  death,  that  Honnywill  discovered  the  fraud ; 
and  he  thereupon  brought  an  action  against  the  present  appel- 
lants for  rectification  of  the  register  and  other  relief,  and  re- 
covered judgment  against  the  appellants,  under  which  they 
have  incurred  a  large  liability. 

On  these  facts  Lord  Alverstone,  Ch.J.,  who  tried  the  action, 
has  held  that  the  appellants  are  entitled  to  be  indemnified  by 
the  respondents  against  the  liability  they  have  incurred ;  but  his 
judgment  has  been  reversed  by  the  Court  of  Appeal,  Vaughan 
Williams,  Romer,  and  Stirling,  L.  JJ.  Before  referring  to  the 
numerous  authorities  which  have  been  cited,  I  will  first  state 
[399]  the  grounds  upon  which  I  have  come  to  the  conclusion 
that  the  Lord  Chief  Justice  was  right  and  his  judgment  should  be 
restored. 

Not  much  turns  upon  the  particular  provisions  in  the  corpo- 
ration's private  act  of  1883,  as  to  tie  transfer  of  their  deben- 
ture stock,  or  the  keeping  of  the  register,  or  the  isBue  of  certifi- 
cates of  title.  They  for  the  most  part  follow  the  lines  of  the 
similar  provisions  in  the  companies  clauses  act  I  think  that 
the  appellants  have  a  statutory  duty  to  register  all  valid  trans- 
fers, and,  on  the  demand  of  the  transferee,  to  issue  to  him  a 
fresh  certificate  of  title  to  the  stock  comprised  therein.  But,  of 
course,  it  is  a  breach  of  their  duty  and  a  wrong  to  the  existing 
holders  of  stock,  for  the  appellants  to  remove  their  names  and 
register  the  stock  in  the  name  of  the  supposed  transferee,  if 
the  latter  has,  in  fact,  no  title  to  require  the  appellants  to  do  so, 
I  am  further  of  opinion  that  where  a  person  invested  with  a 
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statutory  or  common-law  duty  of  a  ministerial  character  is 
called  upon  to  exercise  that  duty  on  the  request,  direction,  or 
demand  of  another  (it  does  not  seem  to  me  to  matter  which 
word  you  use),  and  without  any  default  on  his  own  part  acts 
in  a  manner  which  is  apparently  legal,  but  is,  in  fact,  illegal  and 
a  breach  of  the  duty,  and  thereby  incurs  liability  to  third  par- 
ties, there  is  implied  by  law  a  contract  by  the  person  making 
the  request,  to  keep  indemnified  the  person  having  the  duty, 
against  any  liability  which  may  result  from  such  exercise  of  the 
supposed  duty.  And  it  makes  no  difference  that  the  person  mak- 
ing the  request  is  not  aware  of  the  invalidity  in  his  title  to  make 
the  request,  or  could  not  with  reasonable  diligence  have  discov- 
ered it 

I  think  that  this  is  the  broad  principle  to  be  deduced  from 
such  cases  as  Humpkrys  v.  Pratt  (1831)  5  Bligh,  N.  R.  154, 
2  Dow  &  C.  288,  35  Revised  Rep.  41;  Belts  v.  Gibbins 
(1834)  2  Ad.  &  EL  57, 4  Nev.  &  M.  64,  4  L.  J.  K.  B.  N.  S.  1,  41 
Revised  Rep.  381 ;  Toplis  v.  Grane  (1839)  5  Bing.  N.  C.  636,  2 
Arnold,  110,  7  Scott,  620,  9  L  J.  C.  P.  N.  S.  180,  59  Revised 
Rep.  814,  and  the  other  cases  which  have  been  cited, 
in  Murpkys  v.  Pratt,  supra,  the  reasons  for  the  judgment 
in  this  House  are  unfortunately  not  stated  in  the 
report;  but  in  commenting  on  that  case  in  Evans  v.  Collins 
(1844)  6  Q.  B.  804,  at  p.  829,  64  Revised  Rep.  647  [400], 
Tindal,  Ch.J,,  says:  "The  declaration  states  that  the  judgment 
creditor  pointed  out  the  goods  and  required  the  sheriff  to  take 
them.  He  made  the  sheriff  his  mandatory  or  agent  for  the 
purpose  of  taking  the  goods,  and  if  the  sheriff,  acting  innocently 
in  obedience  to  that  command,  commits  a  trespass,  there  is  no 
doubt  but  he,  as  any  other  individual  in  that  position,  whether 
sheriff  or  not,  may  recover  over  against  his  master  or  principal  the 
damages  he  has  been  obliged  to  pay  in  consequence  of  obeying 
such  directions."  In  Toplis  v.  Grane,  supra,  the  same  judge, 
after  referring  to  the  evidence  in  the  case,  says:  "We  think 
this  evidence  brings  the  case  before  us  within  the  principle  laid 
down  by  the  Court  of  Queen's  Bench  in  Belts  v.  Gibbins,  supra, 
that  where  an  act  has  been  done  by  the  plaintiff  under  the  express 
directions  of  the  defendant,  which  occasions  an  injury  to  third 
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parties,  yet,  if  such  act  is  not  apparently  illegal  in  itself,  but  is 
done  honestly  and  bona  fide  in  compliance  with  the  defendant's 
directions,  he  shall  be  bound  to  indemnify  the  plaintiff  against 
the  consequences  thereof."  In  Evans  v.  Collins  (1844)  5  Q.  B. 
804,  Dav.  &  M.  72,  12  L.  J.  Q.  B.  N.  S.  33ft,  7  Jur.  743,  64 
Revised  Rep.  647,  on  the  other  hand,  the  sheriff  was  intrusted 
with  the  execution  of  a  writ  of  ca.  ea.  against  one  John  Wright, 
and  the  defendant  pointed  out  to  him  a  person  of  the  same  name 
as  the  person  liable,  and  the  sheriff  acted  on  the  representation 
and  incurred  liability.  It  was  held  that  the  defendant  was  not 
liable  to  idemnify  the  sheriff,  because  he  had  merely  made  an 
innocent  representation  to  the  sheriff,  but  had  not  required 
the  sheriff  to  act  upon  such  representation,  and  had  left  him  to 
his  own  discretion  whether  he  would  act  upon  it  or  not. 

It  has  been  said  that  the  principle  of  these  decisions  only  ap- 
plies to  esses  between  principal  and  agent,  and  employer  and 
employee,  and  the  language  of  Tindal,  Ch.J.,  in  his  comment  on 
Humpkrya  v.  Pratt,  supra,  has  been  thought  to  give  some  color 
to  that  suggestion.  I  am  not,  however,  of  that  opinion,  and  the 
contrary  was  decided  in  Dugdale  v.  Loverimg  (1875)  L.  R.  10 
C.  P.  196,  44  L.  J.  C.  P.  N.  S.  197,  32  L.  T.  N.  S.  155,  23 
Week  Rep.  391.  It  may  be  that  the  language  of  Tindal,  Ch.J., 
was  not  so  felicitous  as  [401]  it  usually  was;  but  bis  meaning 
is  plain  that  the  liability  to  indemnify  the  sheriff  arose  from 
his  having  acted  in  supposed  execution  of  his  duty  at  the  request 
and  by  the  direction  of  the  creditor.  In  some  cases  it  is  a  ques- 
tion of  fact  whether  the  circumstances  are  such  as  to  raise  the 
implication  of  a  contract  for  indemnity;  but  in  cases  like  the 
one  now  before  your  Lordships,  when  a  person  is  requested  to 
exercise  a  statutory  duty  for  the  benefit  of  the  person  making 
the  request,  I  think  that  the  contract  ought  to  be  implied.  It 
matters  not  to  the  corporation  whether  A  or  B  is  the  holder 
of  stock,  but  to  the  purchaser  who  has  paid  his  purchase  money, 
or  the  banker  who  has  lent  money  on  the  security  of  the  stock, 
it  is  of  vital  interest  The  Court  of  Appeal  distinguished  the 
sheriff's  cases  on  the  ground  that  the  request  was  to  execute  his 
duty  in  a  particular  manner.  In  the  cases  in  question  that  was 
bo.    But  I  think  the  argument  hcerei  in  eortiee,  and  is  neither 


a  By  Google 


624  HOUSE  OF  LORDS. 

logical  nor  maintainable.  It  is  difficult  to  imagine  a  case  where 
a  person  should  innocently  request  the  sheriff  to  execute  a  writ 
which,  though  apparently  regular,  is  in  fact  fictitious  or  in- 
valid. If  such  a  case  be  possible,  it  would  come  within  the  exact 
words  of  Tiudal,  Ch.  J. ;  and  I  entertain  no  doubt  that  the  per- 
son presenting  tie  writ  would  be  held  liable  to  indemnify  the 
sheriff.  It  does  not  seem  to  matter  at  what  stage  of  the  trans- 
ection the  request  to  do  an  act  which  turns  out  to  be  outside  the 
officer's  duty  is  made.  In  the  present  case,  as  pointed  out  by 
Mr.  Bankes,  the  appellants  ran  no  real  risk  until  they  issued 
the  new  certificate  on  the  demand  of  the  respondents. 

The  judgment  of  the  learned  judges  in  the  Court  of  Appeal 
seems  to  be  based  mainly  on  three  grounds:  (1)  The  decision 
of  Lord  Lindley  (then  Lindley,  J.)  in  Anglo-American  Tele- 
graph Co.  v.  Spurting  (1879)  5  Q.  B.  D.  188,  49  L.  J.  Q.  B.  N. 
S.  392,  42  L.  T.  N.  S.  37,  28  Week.  Hep.  290,  44  J.  P.  280; 
(2)  that  there  was  no  consideration  for  the  alleged  contract  of 
indemnity ;  (3)  that  the  contract,  if  any,  to  be  implied  from  the 
circumstances,  was  a  warranty  of  their  title  by  the  transferees, 
and  not  a  contract  of  indemnity. 

The  cases  of  Simm  v.  Anglo-American  Telegraph  Co.  (1879) 
5  Q.  B.  D.  188,  49  L.  J.  Q.  B.  N.  S.  392,  48  L.  T.  N.  S.  37,  28 
Week.  Rep.  290,  44  J.  P.  280,  and  the  Anglo-American  Tele- 
graph Co.  v.  Spurting  (1879)  5  Q.  B.  D.  188,  49  L.  J.  Q.  B.  N. 
S.  392,  42  L.  T.  N.  S.  37,  28  Week.  Rep.  290,  44  J.  P.  280,  were 
an  [402]  action  and  cross  action  which  arose  out  of  a  forged 
transfer  of  some  of  the  company's  stock,  and  were  heard  together. 

The  first  action  was  by  the  persons  claiming  under  the  forged 
transfer  against  the  company  for  damages  for  wrongful  removal 
of  their  names  from  the  register  on  discovery  of  the  fraud;  and 
the  cross  action  was  by  the  company  against  the  persons  who 
bad  brought  in  the  forged  transfer  for  registration  for  an  indem- 
nity. The  learned  Judge  decided  the  first  action  in  favor  of  the 
plaintiffs.  He  also  decided  the  cross  action  against  the  company. 
With  regard  to  the  transferer,  be  said:  "Supposing  that  he 
knows  nothing  wrong  about  it,  are  the  company  entitled  to  say 
to  him,  'We  assume  from  the  fact  that  you  bring  this  transfer 
to  us  that  it  is  a  genuine  document?    I  apprehend  that  they 


a  By  Google 


SHEFFIELD  v.  BARCLAY.  625 

are  Dot  entitled  to  say  so  to  him.  They  are  only  entitled  to  say 
to  him,  *We  assume  that  you  come  honestly  to  us,  and  that  you 
do  not  know  that  anything  is  amiss  with  regard  to  the  trans- 
action.' "  The  learned  Judge  then  stated  his  views  as  to  the 
duties  of  the  company  as  follows:  "It  appears  to  me  that  a 
duty  is  thrown  on  the  company  to  look  to  their  own  register, 
which  involves,  of  course,  the  looking  after  the  transfer  of  stock 
or  shares  standing  in  the  names  of  persons  on  the  register,  and 
that  duty  the  company  owe  to  those  who  come  with  transfers, 
and  I  do  not  see  any  corresponding  or  conflicting  duty  on  the 
part  of  the  person  who  brings  the  transfer,  except,  of  course, 
that  of  bringing  what  he  believes  to  be  an  honest  document  I 
think  the  true  view  is  this,  that,  there  being  no  negligence  in  the 
sense  of  want  of  care  on  either  side,  hut  there  being  a  duty  on  the 
part  of  the  company  to  keep  the  register  correct,  and  themselves 
to  look  after  the  transfers  between  innocent  parties,  the  loss  must 
fall  on  the  company."  There  was  an  appeal  in  both  cases,  and 
the  decision  in  the  first  action  was  reversed,  hut  counsel  for  the 
telegraph  company  did  not  proceed  with  the  appeal  in  the  cross 
action,  because,  if  they  succeeded  in  the  first  appeal,  the  tele- 
graph company  had  not  suffered  any  damage. 

My  Lords,  I  am  of  opinion  that  the  case  of  Anglo-American 
Telegraph  Co.  v.  Spurlmg,  5  Q.  B.  D.  188  (and  Bee  per 
B  ram  well,  L.J.,  p.  205),  was  also  wrongly  decided  by 
[403]  Lindley,  J.,  and  I  respectfully  dissent  from  both  the 
propositions  laid  down  by  him  and  adopted  by  the  Court  of 
Appeal  in  the  present  case.  I  dissent  from  the  proposition  that 
a  person  who  brings  a  transfer  to  the  registering  authority,  and 
requests  him  to  register  it,  makes  no  representation  that  it  is  a 
genuine  document,  and  I  am  disposed  to  think  (though  it  is  not 
necessary  to  decide  it  in  the  present  case)  that  he  not  only  af- 
firms it  is  genuine,  but  warrants  that  it  is  so.  I  think  that  this 
is  the  result  of  the  decision  in  Oliver  v.  Bank  of  England 
[1902]  1  Ch.  610,  71  L.  J.  Ch.  N".  S.  388,  50  Week.  Rep.  340, 
86  L.  T.  N.  S.  248,  18  Times  L.  R.  341,  7  Com.  Cas.  89,  af- 
firmed in  this  House  under  the  name  of  Starkey  v.  Bank  of 
England  [1903]  A.  C.  114,  72  L.  J.  Ch.  N.  S.  402,  51  Week. 
Rep.  513,  88  L.  T.  N.  S.  244,  19  Times  L.  R.  812,  8  Com.  Cas. 
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142.  It  may  be  argued  with  some  force  that  for  this  purpose 
no  solid  distinction  can  be  made  between  the  power  of  attorney 
through  which  the  transfer  of  consols  is  effected  and  the  deed  of 
transfer  in  the  present  case.  Each  of  these  instruments,  it  may 
be  Baid,  is  put  forward  as  evidence  of  the  authority  with  which 
the  person  making  the  application  professes  to  be  clothed,  to 
request  the  removal  of  the  stockholder's  name  and  the  substi- 
tution of  another  name  in  his  place.  But,  however  this  may  be, 
it  is  enough  for  the  decision  of  this  appeal  to  say  that  the  deed 
of  transfer  was  put  forward  as  a  genuine  document,  and  the  ap- 
pellants were  invited  to  act  upon  it  as  such. 

I  am  also  of  opinion  that  the  authority  keeping  a  stock  regis- 
ter has  no  duty  of  keeping  the  register  correct  which  they  owe 
to  those  who  come  with  transfers.  Their  only  duty  (if  that  be 
the  proper  expression)  is  one  which  they  owe  to  the  stockholders 
who  are  on  the  register.  This  point  was  decided  by  all  the  learn- 
ed Judges  who  took  part  in  the  decision  of  the  first  case  of  Simm 
v.  Anglo-American  Telegraph  Co.,  5  Q.  B.  D.  188.  I  will 
content  myself  with  quoting  the  language  of  Cotton,  L.J.,  5  Q. 
B.  D.  p.  214  (and  see  per  Bramwell  L.J.  p.  203,  and  Brett,  L.J. 
p.  209).  "The  duty  of  the  company  is  not  to  accept  a  forged 
transfer,  and  no  duty  to  make  inquiries  exists  towards  the  per- 
son bringing  the  transfer.  It  is  merely  an  obligation  upon  the 
company  to  take  care  that  they  do  not  get  into  difficulties  in  con- 
sequence of  tbeir  accepting  a  forged  transfer,  and  it  may  be 
[404]  said  to  be  an  obligation  towards  the  stockholder  not  to 
fake  the  stock  out  of  his  name  unless  he  has  executed  a  transfer ; 
but  it  is  only  a  duty  in  this  sense,  that,  unless  the  company  act 
upon  a  genuine  transfer,  they  may  be  liable  to  the  real  stock- 
holder." True  it  is  that  the  appellants,  following  what  is  now 
the  usual  practice,  gave  notice  of  the  transfer  which  had  been 
brought  in  to  the  persons  named  as  transferrers,  but  they  had 
no  duty  to  do  so,  and  it  was  done  merely  for  their  own  protec- 
tion. Experience  in  these  cases  shows,  however,  that  it  is  a 
very  poor  protection. 

Stirling,  L.J.,  held  that  the  mere  performance  of  a  duty 
imposed  by  law  upon  anyone  holding  a  definite  legal  position 
does  not  constitute  a  consideration  sufficient  to  support  a  promise 
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to  him  by  the  person  to  whom  the  doty  is  owed.  But  with  great 
respect  to  that  very  careful  Judge,  he  overlooked  tii&t  this  very 
point  was  involved  in  the  decision  of  the  case  of  Oliver  v.  Bank 
of  England  [1902]  1  Ch.  at  pp.  621,  622.  Vaughau  Williams, 
I..  J.,  quoted  and  commented  upon  the  passage  from  the  judg- 
ment of  Willes,  J.,  in  Collen  v.  Wright  (1857)  8  EL  &  BL  647, 
658,  2  Eng.  Eul.  Cas.  484,  where  he  says:  "The  fact  of  enter- 
ing into  the  transaction  with  the  professed  agent  as  such  is 
good  consideration  for  the  promise."  And  it  did  not  occur 
either  to  the  learned  counsel  who  argued  the  case  with  great 
pertinacity,  or  to  any  of  the  learned  Judges  in  the  Court  of  Ap- 
peal, or  the  noble  Lords  in  this  House,  to  question  that  the 
acting  by  the  Bank  of  England  on  the  demand  of  the  supposed 
attorney  was  a  good  consideration  for  the  promise  by  him  to 
warrant  the  genuineness  of  the  power  which  they  held  to  be  es- 
tablished. 

Lastly,  my  Lords,  it  was  said  by  Bonier,  L.J.,  that  this  is 
not  an  action  on  a  warranty,  and  that  a  warranty  and  a  contract 
of  indemnity  are  distinct,  one  important  difference  being  the  peri- 
od from  which  the  statute  of  limitations  would  run.  That,  of 
course,  is  so,  and  the  appellants  admit  that  if  they  were  suing 
on  the  warranty,  their  action  would  be  out  of  time.  But  I  can 
see  no  legal  reason  why,  in  circumstances  like  those  of  the  pres- 
ent case,  it  should  not  be  held,  if  necessary,  that  the  true  con- 
tract to  be  implied  from  those  circumstances  is  not  [405]  only 
a  warranty  of  the  title,  but  also  an  agreement  to  keep  the  person 
in  the  position  of  the  appellants  indemnified  against  any  loss 
resulting  to  them  from  the  transaction.  And  I  think  that  jus- 
tice requires  we  should  so  hold.  I  agree  with  the  Lord  Chief 
Justice  that,  as  between  these  two  innocent  parties,  the  loss 
should  be  borne  by  the  respondents,  who  caused  the  appellants 
to  act  upon  an  instrument  which  turned  out  to  be  invalid. 

I  am  therefore  of  opinion  that  the  appeal  should  be  allowed, 
and  the  judgment  of  the  Lord  Chief  Justice  restored,  with  costs 
here  and  below. 

Lord  Robertson:  My  Lords,  after  very  full  consideration, 
I  am  satisfied  that  the  judgment  of  the  Court  of  Appeal  was 
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wrong;  and  I  adopt  the  reasoning  of  my  noble  and  learned 
friends  who  hare  spokes  to-day. 

Order  of  the  Court  of  Appeal  reversed,  and 
judgment  of  Lord  Alverstone,  Ch.J.,  re- 
stored, with  costs  here  and  below;  cause 
remitted  to  the  King's  Bench  Division. 

Lords'  Journals,  June  3,  1905. 

Solicitors:  B.  F.  &  C.  L.  Smith,  for  H.  Bayer,  Sheffield; 
Maples,  Teesdale  &  Company. 

Note.  —  Liability  as  between  corporation  and  one  acting  in 

good  faith,  to  whom  it  issues  new  certificate  of  stock  on 

forged  authority. 

The  decision  in  Sheffield  v.  Barclay,  that  one  who  presents 
a  forged  authority  to  a  corporation,  for  the  transfer  of  stock, 
is  liable  for  the  loss  resulting  to  the  corporation  by  reason  of  the 
transfer  made  in  reliance  upon  such  authority,  although  both  parties 
act  in  good  faith,  is  supported  both  by  reason  and  authority.  The 
principle  upon  which  these  decisions  rest  is  that  when  an  act  which 
is  manifestly  not  tortious,  to  the  knowledge  of  the  person  doing  it, 
is  done  in  good  faith  by  one  person  at  the  request  of  another,  and  such 
act  turns  out  to  be  injurious  to  the  rights  of  a  third  party,  the  person 
doing  the  act  is  entitled  to  be  indemnified  by  the  one  requesting  that 
it  be  done. 

The  effect  of  this  principle  is,  of  course,  the  same  whether  its 
application  is  in  the  case  of  certificates  of  stock  in  private  corpora- 
tions, or  in  the  case  of  municipal  or  other  securities  which  are 
transferable  in  a  similar  manner.  The  case  reported,  and  Metropoli- 
tan Sav.  Bank  v.  Baltimore,  infra,  are  instances  of  the  latter  class. 

A  corporation  may  maintain  an  action  against  a  person  who  has 
presented  a  forged  power  of  attorney  to  transfer  stock,  upon  the  faith 
of  which  it  has  issued  to  such  person  a  new  certificate  of  stock,  and 
thereby  suffered  loss.  Boston  £  A.  B.  Co.  v.  Richardson  (1883)  135 
Mass.  473.  The  court  said :  "If  one  buys  stock  and  takes  a  trans- 
fer, and  presents  the  certificate  to  the  corporation  and  demands  a 
new  one,  he  thereby  impliedly  represents  that  he  is  entitled  to  the 
new  certificate.  He  demands  it  as  his  right ;  this  implies  that  be  is 
the  owner  and  has  a  right  to  it  The  corporation  has  the  right  to 
understand  him  as  asserting  this.     It  is  not  bound  to  question  or 
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investigate  the  genuineness  of  the  transfer,  and  see  if  the  purchaser 
has  not  been  defrauded.  When  the  purchaser  presents  his  transfer 
and  certificate,  the  transfer  officer  naturally  understands  that  he 
claims  the  transfer  to  be  valid,  and  to  have  a  right  to  a  certificate ; 
he  has  the  right  to  act  as  if  this  had  been  said  in  terms.  And  if, 
relying  upon  such  tacit  and  implied  representations,  the  corporation 
suffers  a  loss,  the  purchaser  who  misled  it  is  liable."  The  case  was 
differentiated  from  the  cases  of  Simm  v.  Anglo-American  Teleg.  Co; 
Hambleton  v.  Central  Ohio  B.  Co.  and  Brown,  L.  &  Co,  v.  Howard 
F.  Int.  Co.  infra,  in  that,  at  the  time  the  forgery  was  discovered,  the 
first  transferee  in  those  cases  held  the  shares,  while  in  the  case  under 
consideration  they  had  at  that  time  been  transferred  to  a  third  party ; 
bat  the  court  stated  that  this  transfer  to  a  third  party  did  not  change 
the  relations  of  the  one  obtaining  the  original  transfer  and  the 
corporation,  and  that  it  did  not  purge  their  misrepresentations  or 
give  any  added  weight  to  the  act  of  the  corporation  in  issuing  the 
certificate  to  snch  party ;  and  that,  instead  of  holding  the  stock,  in 
the  case  under  consideration,  they  held  its  proceeds  in  place  thereof. 

So,  in  Trimble  v.  Wollman  (1897)  71  Mo.  App.  467,  where  the 
owner's  name  had  been  forged  to  the  blank  assignment  of  a  certifi- 
cate of  stock  it  was  held  that  a  purchaser  who  went  to  the  office 
of  the  corporation  with  the  person  who  forged  the  assignment,  and 
requested  that  a  new  certificate  be  issued  to  him,  telling  the  transfer 
officer  that  he  had  bought  the  stock  at  the  highest  market  value,  and 
not  the  corporation,  must  bear  the  loss  thereby  resulting.  The  court 
said:  "If  the  proper  inference  from  the  evidence  is  that  the  new 
certificate  was  issued  by  the  bank  at  his  request,  and  that  the 
officers  of  the  bank  were  justified  by  his  conduct  to  believe  that  the 
request  came  from  him,  he  cannot  invoke  an  estoppel,  because,  in 
that  event,  it  was  his  duty  primarily  to  determine  the  genuineness 
of  the  plaintiffs  signature.  If,  on  the  other  hand,  Wollman's  [the 
purchaser's]  conduct  in  the  matter  was  merely  passive,  and  the  new 
certificate  was  not  issued  at  his  request,  but  at  the  request  of  Breese, 
purporting  to  act  as  plaintiffs  agent,  then  the  duty  to  determine  the 
genuineness  of  plaintiffs  signature  rested  primarily  with  the  bank, 
and  it  is  estopped  as  against  Wollman  to  dispute  the  validity  of  the 
new  certificate." 

And  in  Hambleton  v.  Central  Ohio  R.  Co.  (1876)  44  Md.  561,  it 
was  held  that,  as  between  a  firm  which  in  good  faith  had  advanced 
money  upon  stocks  pledged  to  them  under  forged  powers  of  transfer, 
and  a  company  which  in  good  faith  canceled  the  original  certificates, 
and  issued  new  ones  on  the  strength  of  the  forged  power  of  transfer, 
the  firm  advancing  the  money  must  stand  the  loss,  since  it  was  the  re- 
sult of  their  own  error  in  advancing  money  upon  forged  powers  of  at- 
B.  R.  Cm.  Vol.  II.— 34. 
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tomey,  and  was  not  caused  by  any  negligence  on  the  part  of  the  com- 
pany. 

And  in  Brown,  L.  &  Co.  v.  Howard  F.  Ins.  Co.  (1S75)  42  M'd. 
384,  20  Am.  Rep.  90,  it  waa  held  that  a  banking  firm  which  made  a 
loan  upon  forged  assignments  of  certificates  of  stock,  to  the  agent  of 
a  firm  of  which  the  owner  of  the  stock  was  a  member,  was  liable  for 
a  loss  resulting  from  the  forgery,  and  could  not  throw  the  loss  upon 
the  company  making  the  transfer.  The  court  said :  They  are  both 
innocent  or  unfortunate  parties,  and  one  or  the  other  most  lose ;  the 
latter  having  first  advanced  their  money  without  knowledge  of  the 
frauds ;  and  the  former  having  canceled  the  old  certificates  of  stock, 
and  issued  a  new  one  to  Brown,  Lancaster,  &  Company,  supposing 
Denson'g  signature  to  be  genuine.  .  .  .  Brown,  Lancaster,  & 
Company  have  no  right  to  withhold  the  certificates  they  obtained 
from  the  insurance  company,  unless  they  could  prove  that  they  had, 
in  some  way,  lest  through  its  negligence.  If,  by  the  issue  of  certifi- 
cates in  their  name,  Brown,  Lancaster,  &  Company  lost  the  oppor- 
tunity of  making  the  money  out  of  Quincy,  there  might  be  some 
question;  but  the  evidence  does  not  establish  such  fact.  If  the  in- 
surance company  had  been  guilty  of  negligence,  unless  that  was  the 
occasion  of  the  loss  to  Brown,  Lancaster,  &  Company,  it  would  sot 
be  sufficient  to  shift  the  loss  upon  it.  Negligence  to  operate  as  an 
estoppel  must  be  the  proximate  cause  of  the  loss.  .  .  .  The 
stock  certificates  were  not  negotiable  paper,  and  Brown,  Lancaster, 
&  Company  and  the  insurance  company  received  notice  of  the  for- 
gery about  the  same  time,  and  the  issue  of  the  certificates  by  the 
company,  through  mistake,  and  the  delay  in  the  discovery  of  the 
fraud,  cannot  deprive  the  insurance  company  of  the  right  to  recover 
the  certificates." 

In  Simm  v.  Anglo-American  Teleg.  Co.  (1879)  5  Q.  B.  D.  188, 
a  clerk  of  the  owner  of  stock  contracted  to  convey  the  stock  to  the 
nominee  of  a  firm,  and  forged  a  transfer  which  the  nominee  left 
with  the  company  for  registration.  After  having  sent  a  letter  to 
the  true  owner  notifying  him  of  the  transfer,  and  having  received 
no  reply,  the  transfer  was  registered  by  the  company.  The  firm  then 
borrowed  of  a  bank,  and  caused  the  stock  to  be  transferred  to  a  trus- 
tee for  the  bank;  a  certificate  was  issued  to  the  trustee,  and  he  was 
registered  as  owner.  The  money  borrowed  was  repaid  the  bank,  and 
subsequently  the  forgery  was  discovered.  It  was  held  in  an  action 
by  the  firm  and  the  bank's  trustee,  for  recognition  of  Iheir  title,  that 
the  trustee,  after  the  loan  was  paid,  was  a  bare  trustee  for  the  firm ; 
and  that  the  latter  had  not  relied  upon  any  act  of  the  company,  but, 
by  sending  the  forged  transfer  for  registration,  had  induced  the 
company  to  make  the  transfer ;  and  that  the  action  could  not  be  main- 
tained.   Bramwell,  L.  J.,  said:    "I  cannot  see  any  principle  by 
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which  the  company  are  precluded  from  Baying  to  Barge  &  Company : 
'Tod  brought  us  a  forged  transfer;  we  believed  it  to  be  genuine,  and 
we  have  registered  you  as  stockholders ;  but  we  are  not  precluded  from 
Baying  that  the  transfer  was  forged,  and  that  you  had  not  a  real 
title.'  That  argument  seems,  as  a  matter  of  principle,  to  express 
the  ground  of  the  decision  at  which  we  ought  to  arrive," 

And  in  HUdyard  v.  South  Sea  Co.  (1722)  2  P.  Wms.  77,  where  an 
action  was  brought  by  the  owner  of  stock  against  the  company  and 
one  to  whom  it  had  been  transferred  on  authority  of  a  forged  letter 
of  attorney  empowering  a  third  party  to  transfer  the  stock,  it  was 
held  that  it  was  incumbent  npon  the  transferee  to  see  that  the  letter 
of  attorney  was  a  true  one,  and  that  he  should  pay  back  to  the  true 
owner  dividends  which  he  had  received  on  the  stock,  and  also  pay 
both  the  costs  of  the  company  and  of  the  plaintiff.  The  court  said : 
"When  the  defendant  Keate  bought  by  letter  of  attorney,  it  was  in- 
cumbent upon  him,  and  at  his  peril,  to  see  that  such  letter  of  attor- 
ney was  a  true  one;  it  was  more  his  concern  and  in  his  power  to 
inquire  into  the  reality  of  this  letter  of  attorney,  than  of  any  other 
person,  so  that  the  rule  of  caveat  emptor  is  in  this  case  properly  ap- 
plicable to  him.  On  the  other  side,  it  is  plain  that  though  the  de- 
fendant Keate  has  been  in  fault,  yet  here  can  be  no  pretense  of  fault 
or  neglect  in  the  plaintiff  Hild yard ;  and  therefore  it  would  be  most 
apparently  unjust  to  let  him  suffer.  A  forged  letter  of  attorney  was, 
as  to  him,  the  same  as  no  letter  of  attorney ;  consequently,  his  stock 
which  has  been  transferred  from  him  without  any  authority  at  all 
ought  to  he  restored  to  him.  Then,  as  to  the  company,  they  were 
but  instruments  and  conduit  pipes ;  or  like  the  lord  of  the  manor,  in 
case  of  a  surrender  of  a  copyhold,  where,  if  there  should  be  a  forged 
letter  of  attorney  empowering  one  of  the  copyholders  to  surrender  to 
the  use  of  J.  S.,  and  thereupon  the  attorney,  in  the  name  of  the  copy- 
holder, should  surrender  to  the  use  of  J.  S.,  who  should  be  accord- 
ingly admitted  by  the  lord,  yet  this  admittance  would  be  void;  and 
so  is  the  transfer  of  this  stock  to  the  defendant  Keate ;  and  it  would 
be  of  public  use  that  those  who  accept  of  a  transfer  of  stock  under  a 
letter  of  attorney  should  be  obliged  to  take  strict  care  of  the  validity 
and  reality  of  such  letter  of  attorney,  for  no  other  person  can  be  so 
properly  concerned  to  do  it" 

Although  the  case  of  Bank  of  England  v.  Cutler  [1908]  2KB. 
208,  24  Times  L.  B.  518,  77  L.  J.  K.  B.  N.  S.  889,  88  L.  T.  N.  S. 
336,  62  Sol.  Jo.  442,  is  not  directly  in  point,  it  is  of  interest  in  this 
connection  from  the  fact  that  the  decision  in  Sheffield  v.  Babolay 
was  there  followed.  This  was  an  action  by  the  corporation  against 
a  stockbroker  who  was  on  its  list  of  persons  entitled  to  identify 
transferrers  of  stock,  and  who  had  mistakenly  identified  one  who 
owned  no  shares  in  the  corporation  as  a  shareholder,  and  thero- 
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by  caused  a  transfer  of  stock  to  be  made  to  a  third  party  on  a 
forged  signature.  It  was  held  that  the  defendant,  by  identifying  the 
transferrer  as  the  owner  of  the  stock,  and  by  taking  a  form  giving 
the  particulars  of  the  stock  and  the  name  of  the  transferrer  to  the 
bank,  had  requested  it  to  perform  a  ministerial  statutory  duty  and 
contracted  to  indemnify  the  hank  against  the  loss  caused  thereby. 

But  where  an  order  of  a  company  provided  that  no  transfer  of 
stock  should  be  made  by  virtue  of  any  letter  of  attorney  executed  in 
the  country,  unless  attested  by  the  minister  of  the  parish  and  one  of 
the  church  wardens,  nor  by  a  letter  of  attorney  executed  in  town, 
unless  attested  by  two  housekeepers  known  to  one  of  the  directors 
or  to  the  secretary  of  the  company,  it  was  held  that  the  company, 
and  not  the  transferee,  should  bear  the  loss,  where  a  broker  employed 
to  receive  the  dividends  on  stock  forged  a  letter  empowering  him  to 
sell  it,  and  presented  it  to  the  company  insufficiently  attested,  and 
the  company  thereupon  issued  a  certificate  to  the  transferee.  Askby 
v.  Blackwell  (1765)  2  Eden,  299.  The  Chancellor  said:  "Against 
Mr.  Blackwell  the  rule  caveat  emptor  is  alleged,  and  that  he  ought 
to  have  inquired  into  the  reality  of  the  authority,  and  this  objection 
is  founded  on  the  case  of  SUdyard  v.  South  Sea  Co.  and  the  reasons 
of  that  case.  But  my  judgment  differs  both  from  the  one  and  the 
other, — both  from  the  decision  and  reasoning.  I  think  it  was  not 
incumbent  upon  Blackwell  to  inquire  into  the  letter  of  attorney,  be- 
cause I  think  the  letter  of  attorney  in  this  and  simitar  cases  is  no 
part  of  the  purchaser's  title.  The  title  is  the  admission  into  the 
company  as  a  partner  pro  tanto,  he  accepting  the  stock  on  the  con- 
ditions of  the  partnership.  The  letter  of  attorney  is  only  the  au- 
thority to  the  company  to  transfer.  In  fact  they  have  so  considered 
it,  for  they  have  made  regulations  to  prevent  frauds  in  letters  of 
attorney,  which  they  now  insist  concerned  not  them,  but  the  pur- 
chaser, which  is  repugnant,  and  that  he  most  go  into  every  part  of 
the  Kingdom  to  satisfy  himself  that  it  is  attested  by  the  minister  and 
churchwarden.  In  the  present  case  the  company  (or  which  is  the 
same  thing,  Jeffreys,  their  secretary)  thought  it  their  duty  to  examine 
this  letter  of  attorney,  but  did  it  with  gross  negligence.  The  testi- 
mony came  deficient ;  he  altered  it  upon  Price's  representation,  with- 
out authority  and  contrary  to  the  rule  laid  down  in  their  own  books, 
and  with  writing  in  the  custody  of  the  company  which  would  have 
detected  the  forgery.  The  purchaser,  on  the  other  hand,  trusted 
nobody  but  the  company.  He  was  admitted  to  this  stock,  and  ac- 
cepted the  transfer  according  to  the  terms  of  the  original  deed  of 
contract.  He  must  not  be  deceived  by  the  company.  On  the  other 
hand,  they  must  and  ought  to  answer  for  their  and  their  servant's 
negligence.  And  it  will  be  of  no  public  detriment  if  my  decree  tends 
to  make  the  directors  of  public  companies  to  attend  to  the  business 
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of  those  companies,  Bud  teaches  them  not  to  leave  the  important 
transactions  of  millions  to  undirected  clerks  and  bookkeepers  with 
illiberal  salaries,  and  who  therefore  dare  not  look  a  broker  in  the 
face." 

And  in  Metropolitan  Sav.  Bank  v.  Baltimore  (1884)  68  Md.  6, 
which  is  an  instance  of  the  cases  dealing  with  municipal  securities, 
referred  to  in  the  beginning  of  this  note,  where  a  bank  made  a  loan 
and  took  certificates  of  stock  bearing  a  forged  indorsement  as  col- 
lateral security,  and  later,  pursuant  to  another  agreement,  the  per- 
son to  whom  the  loan  was  made  had  a  new  certificate  of  stock  made 
to  the  bank  for  an  amount  sufficient  to  cover  the  former  loan  and  an 
additional  advancement,  and  the  entire  indebtedness  was  consoli- 
dated in  a  new  note,  and  subsequently  to  this,  at  different  times, 
further  loans  were  made,  and  the  bank  purchased  the  certificate  out- 
right,— it  was  held  that  the  bank  should  bear  the  loss  resulting  from 
its  unwarranted  confidence,  to  the  extent  of  the  loans  made  on  the 
faith  of  the  old  certificate ;  but  that  the  city  issuing  the  new  certifi- 
cate was  liable  for  the  loss  resulting  from  the  advances  made  by  the 
bank  on  the  faith  of  the  new  certificate,  and  its  purchase  after  the 
certificate  waB  made  out  in  the  name  of  the  bank.  The  court  said : 
"To  the  extent  of  the  advances  actually  made  before  the  $10,000 
certificate  was  issued,  the  bank  certainly  confided  wholly  in  the 
genuineness  of  the  indorsement,  and  depended  npon  the  truthful- 
ness of  Helm  in  respect  to  his  interest  in  the  same  and  his  state- 
ments about  it.  The  city  was  in  no  way  responsible  for  their  negli- 
gence in  that  regard.  The  bank  was  careless.  It  accepted  as  true 
that  which  was  false,  and  had  parted  with  its  money  upon  the  faith 
that  the  certificate,  which  was  genuine,  was  also  genuinely  indorsed 
for  transfer,  so  that  it  could  take  title  under  it.  The  city  wsb  negli- 
gent in  not  requiring  certain  proof  that  the  transfer  was  genuine 
before  it  canceled  the  old,  and  issued  the  new,  certificates.  But  the 
equitable  title  of  the  bank,  to  the  extent  of  advances  already  made, 
existed  at  the  time  of  and  before  the  new  certificate  was  issued ;  and, 
as  against  the  city,  it  has  no  equity  to  that  extent,  unless  the  city's 
action  induced  the  bank  to  put  itself  in  a  worse  position  than  it  al- 
ready occupied ;  which  we  think  the  proof  fails  to  establish.  If  the 
hank  had  inquired  into  the  matter  and  discovered  the  fraud,  the  giv- 
ing of  time  on  the  loans  procured  by  the  fraudulent  representations 
would  have  interposed  no  barrier  to  proceedings  against  the  borrower, 
or  anyone  else  who  had  in  any  way  made  himself  liable  in  any  of 
the  transactions.  The  issuance  of  the  new  stock  added  nothing  to 
the  faith  of  the  bank  in  the  genuineness  of  the  indorsement  and 
truthfulness  of  Helm.  The  city  was  under  no  obligation  to  unearth 
the  fraud  for  the  bank  so  far  as  it  had  already  been  defrauded.  But 
when  called  on  to  cancel  the  stock  and  issue  new  certificates,  the  city 
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was  bound  to  know  the  transfer  was  properly  authorized,  and  if  it 
was  not,  it  was  answerable  for  subsequent  advances  upon  the  faith 
of  the  new  certificate.  By  surrendering  the  first  note,  and  taking 
a  new  note  including  in  it  the  first  loan  with  the  subsequent  ones, 
the  bank  did  not  make  the  first  loan  a  new  loan.  It  was  only  put- 
ting the  first  loan  in  a  new  f orm ;  and  it  ought  not  to  be  allowed  to 
escape  the  consequence  of  its  original  negligence  in  that  way." 

J.  T.  W. 


[ENGLISH  DIVISIONAL  COURT.] 

DIXON  v.  THE  SOLICITOR  TO  THE  TREASURY. 

[1806]  P.  42. 

Also  Reported  In  74  L.  J.  Prob.  N.  S.  33,  92  L.  T.  N.  8.  427,  21  Time* 

L.  R.  146. 

Probate  —  Dependent  relative  revocation,  —  Unfulfilled  intention  to 
execute   fresh  will. 

The  doctriue  of  dependent  relative  revocation  may  apply  to  a  eas? 
where  the  document  intended  to  be  substituted  for  that  which  was 
destroyed  is  nonexistent,  and  has  never  existed  as  a  valid  testamentary 
paper.     (So  held  by  Qorell  Barnes,  J.) 

Upon  a  finding  of  fact  that  the  testator  destroyed  his  will  with  the 
intention  that  it  should  ba  revoked  conditionally  on  his  executing  a 
fresh  will:— 

Heidi  (by  Oorell  Barnes,  J.)  that,  a*  he  did  not  execute  a  fresh  will, 
the  will  destroyed  was  entitled  to  probate. 

.(December  16,  1904.) 

Pbobatb  action. 

The  plaintiff,  as  sole  executor,  propounded  a  will  dated  July 
7,  1894,  of  James  Alexander  Shaw,  who  died  on  February  3, 
1904. 

The  deceased  had  no  known  relatives,  and  the  Crown,  as  in- 
terested in  the  event  of  an  intestacy,  was  made  defendant  in 
the  action,  and  pleaded  that  the  deceased  mutilated  his  said  will 
by  cutting  off  therefrom,  with  a  pair  of  scissors,  his  signature, 
and  by  erasing:  parts  of  the  document  with  the  [43]  intention 
of  revoking  the  same;  that  the  will  was  thereby  revoked;  and 
that  the  deceased  died  intestate. 
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The  plaintiff,  in  reply,  denied  that  the  acts  alleged  in  the 
statement  of  defense  were  done  (if  at  all)  -with  the  intention  to 
revoke  the  will;  and,  farther,  that  the  acts  of  revocation  (if 
any)  were  accompanied  with  an  intention,  on  the  part  of  the 
deceased,  to  execute  a  new  will,  and  were  conditional  on  such 
new  will  being  executed. 

It  appeared  from  the  evidence  adduced  at  the  trial,  which 
was  held  before  Gorell  Barnes,  J.,  and  a  special  jury,  that  the 
deceased  a  few  days  before  his  death  gave  instructions  to  a  so- 
licitor for  a  new  will,  and,  after  sending  for  the  will  of  1891, 
there  and  then  cut  off  his  signature,  and  he  stated,  in  answer  to 
a  remonstrance  by  the  solicitor,  that  he  meant  to  cancel  the 
will  as  he  was  going  to  make  a  new  one.  The  deceased  further 
was  alleged  to  have  expressed  himself  to  the  effect  that  he  un- 
derstood that  the  cutting  out  of  a  signature  from  an  old  will 
was  a  necessary  preliminary  to  mating  a  new  wilL  After  he 
had  thus  mutilated  the  will,  the  deceased  made  a  statement  to 
the  effect  that  his  sole  reason  for  desiring  to  make  a  new  will 
was  his  desire  to  increase  a  certain  legacy.  The  instructions 
then  given  to  the  solicitor  covered,  not  merely  the  increase  of 
that  legacy,  but  other  alterations.  The  solicitor  used  the  muti- 
lated document  for  embodying  the  deceased's  instructions,  and 
on  the  following  day  went  through  it  with  the  deceased,  who 
desired  that  a  draft  will  should  be  prepared.  This  was  accord- 
ingly done,  hut  the  deceased  died  without  having  executed  it 

The  instructions  given  by  the  deceased  to  the  solicitor  only 
covered  a  portion  of  the  estate  which  the  deceased  had  to  dis- 
pose of. 

Rawlinson,  K.C.,  and  Barnard,  for  the  plaintiff.  The  can- 
celation was  conditional  on  the  execution  of  a  new  wilL  The 
facts  disclose  a  case  of  dependent  relative  revocation.  The  con- 
dition not  having  been  fulfilled,  and  there  having  been  no  ab- 
solute intention  to  revoke,  the  will  stands  and  is  entitled  to  pro- 
bate. 

[44]  [They  referred  to  In  the  Goods  of  de  Bode  (1847)  B 
Notes  of  Cases,  189 ;  In  the  Goods  of  Eeles  (1862)  2  Swabey  & 
T.  600;  In  the  Goods  of  Appelbee  (1828)  1  Hagg.  EcoL  Rep, 
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143;  In  the  Goods  of  Cockayne  (1856)  Deane  &  S.  Rod.  Rep. 
177,  2  Jur.  N.  S.  454,  4  Week.  Rep.  555;  and  Onions  v.  Tyrer 
(1718)  2  Vern.  742,  1  P.  Wma.  343,  Gilb.  Eq.  Sep.  130,  Prec. 
in  Ch.  149.] 

Robertson,  for  the  defendant.  The  doctrine  of  dependent 
relative  revocation  can  only  apply  where  the  document  to  be 
revived  is  or  has  been  actually  in  existence  before  the  moment 
of  the  act  of  physical  destruction.  In  other  words,  there  mnst 
then  be  some  document  which  the  testator  intends  to  revive. 
Onions  v.  Tyrer  (1716)  2  Vera.  742,  1  P.  Wma.  343,  Gilb.  Eq. 
Rep.  130,  Prec.  in  Ch.  149.  The  doctrine  of  dependent  rela- 
tive revocation  cannot  extend  to  the  case  of  an  intention  to  exe- 
cute a  fresh  document,  and  the  one  or  two  reported  expressions 
to  the  contrary  were  only  given  in  ex  parte  cases.  In  the  Goods 
of  Appellee  (1828)  1  Hagg.  Eccl.  Rep.  143;  In  the  Goods  of 
Cockayne  (1856)  Deane  &  S.  EecL  Rep.  177,  2  Jur.  N.  S.  454, 
4  Week.  Rep.  565.  In  the  case  of  In  the  Goods  of  Miteheson 
(1863)  32  L.  J.  Prob.  N.  S.  202,  9  Jur.  N.  S.  360,  which  was 
contested,  and  where  the  facts  were  similar  to  those  in  the  pres- 
ent instance,  Sir  C.  Cress-well  alluded  to  the  decision  in  In  the 
Goods  of  Appelbee  (1828)  1  Hagg.  Eccl.  Rep.  143,  but  decided 
the  other  way. 

[Gorell  Barnes,  J.:  In  the  Goods  of  Appelbee  (1828)  1 
Hagg.  Eccl.  Rep.  143,  was  before  the  wills  act  1837  (1  Viet 
chap.  26).] 

Powell  v.  Powell  (1866)  L.B.1P.&D.  209,  36  L.  J.  Prob. 
N.  S.  100,  14  L.  T.  N.  S.  800,  was  a  caw  of  unfulfilled  inten- 
tion to  revive  a  previously  executed  document.  [He  also  re- 
ferred to  In  the  Goods  of  Weston  (1869)  L.  R  1  P.  ft  D.  633, 
38  L.  J.  Prob.  N.  S.  53,  20  L.  T.  N.  S.  830,  and  Thynne  v. 
Stanhope  (1822)  1  Addams,  Eccl.  Rep.  52.] 

In  the  present  instance  no  complete  instructions  even  were, 
in  fact,  given  for  a  fresh  will. 

The  doctrine  of  dependent  relative  revocation  cannot  arise 
here,  and  there  is  no  case  to  go  to  the  jury. 

[Gorell  Barnes,  J.:  The  point  seems  to  be:  What  inter- 
val of  time  (if  any)  between  the  act  of  physical  destruction  and 
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the  intention  to  execute  a  fresh  testamentary  document  will  de- 
bar the  testator  from  having  the  benefit  of  the  doctrine  of  de- 
pendent relative  revocation !] 

Rawlinson,  K.C.,  in  reply.  No  such  point  arises  in  this 
case.  The  physical  act  of  destruction  and  the  formation  of 
[40}  intention  to  execute  a  fresh  will  were  simultaneous,  and 
were  part  of  one  and  the  same  transaction. 

Gorell  Barnes,  J.,  having  decided  to  leave  the  question  to 
the  jury,  summed  up  as  follows:  For  the  purposes  of  to-day 
I  have  decided  to  leave  the  question  of  fact  to  you.  The  plain- 
tiff, being  the  executor,  propounds  this  will  of  1894  and  proves 
its  due  execution.  It  was  a  perfectly  good  will  down  to  the 
time  when  the  question  as  to  whether  it  was  canceled  or  not 
arose.  It  arises  out  of  the  events  of  the  6th,  7th,  and  8th  Feb- 
ruary, and  upon  that  the  Crown  says  the  will  was  duly  revoked 
by  virtue  of  the  20th  section  of  the  wills  act,  1837  (1  Vict  chap. 
26),  which,  so  far  as  it  applies  to  the  present  facts,  is  as  fol- 
lows :  ".  .  .  No  will  or  codicil,  or  any  part  thereof,  shall 
be  revoked  otherwise  than  ...  by  the  burning,  tearing,  or 
otherwise  destroying  the  same  by  the  testator,  or  by  some  per- 
son in  his  presence  and  by  his  direction,  with  the  intention  of 
revoking  the  same." 

The  plaintiff,  on  the  other  hand,  says  that  the  destruction 
was  not  effected  with  the  intention  of  revoking  the  will,  but 
with  the  intention  of  getting  rid  of  it  and  putting  another  will 
in  its  place.  Looking  at  the  will  and  at  the  instructions  given 
on  February  7  for  a  fresh  will,  I  do  not  think  it  is  correct  to 
say  that  the  testator's  sole  object  was  to  deal  with  the  legacy 
to  one  particular  lady.  It  is  obvious  that  the  testator  intended 
to  make  a  new  will,  and  did  not  intend  that  the  Crown  should 
take  his  property.  He  sent  for  his  solicitor  to  take  his  instruc- 
tions for  a  new  will.  The  testator  there  and  then  cut  out  his 
own  signature  with  a  pair  of  scissors.  It  was  just  one  of  those 
stupid  acts  without  which  this  court  might  almost  cease  to 
exist.  There  is  no  doubt  that  the  testator  did  what  he  did  be- 
cause he  was  making  a  new  will.  There  is  a  point  in  this  case 
which  seems  to  differentiate  it  from  those  reported  cases  in  which 
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the  judges  were  in  doubt  If  this  testator  out  out  his  signature 
because  he  thought  that  he  had  to  cut  it  out  before  he  could 
start  operations  on  the  fresh  will,  then  he  was  doing  that  act  as 
part  of  the  operation  of  bringing  a  new  will  into  force ;  and,  if 
this  were  so,  it  follows  that  he  [46]  would  not  have  cut  out  his 
signature  if  he  had  thought  that  it  would  have  the  effect  of 
making  him  die  intestate.     The  questions  I  leave  to  you  are — 

(1)  Whether  the  testator  cut  his  signature  off  the  will  with 
the  intention  of  revoking  the  will ;  or — 

(2)  Whether  the  testator  cut  his  signature  off  the  will  with 
the  intention  that  the  will  should  be  revoked  conditionally  on 
his  executing  a  fresh  will. 

The  jury  answered  the  first  question  in  the  negative,  and  the 
second  question  in  the  affirmative. 

Robertson  asked  for  judgment  for  the  Crown  on  that  find- 
ing. The  principle  as  to  destruction  of  a  testamentary  docu- 
ment under  a  mistaken  impression  of  law  or  fact  has  never  yet 
been  applied  in  a  case  where  the  document  intended  to  be 
substituted  was  nonexistent,  and  had  never  existed  as  a  valid 
testamentary  document 

Gorell  Barnes,  J.:  I  pronounce  for  the  will.  The  costs 
must  of  course  come  out  of  the  estate.  The  litigation  has 
arisen  through  the  testator's  own  fault 

Solicitors  for  plaintiff:     Willis  &  Willi*. 
Tha  Treason/  Solicitor. 

Note. — Effect  of  unfulfilled  intention  to  execute  new  will  upon 
presumptive  revocation  of  old. 
The  interest  of  Dixon  v.  Solicitor  to  the  Treasury,  lies,  not 
in  any  novelty  of  its  application  of  the  doctrine,  so-called,  of  "de- 
pendent relative  revocation,"  usually  invoked  where  another  testa- 
mentary disposition  has  been  made  which  turns  out  to  be  invalid, 
but  in  its  illustration  of  the  circumstances  under  which  such  doc- 
trine is  applicable  to  a  case  where  a  proposed  new  will  was  never 
executed. 
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"This  doctrine  is  based  on  the  principle  that  all  acta  by  which 
a  testator  may  physically  destroy  or  mutilate  a  testamentary  instru- 
ment are,  in  their  nature,  equivocal.  They  may  be  the  result  of 
accident,  or,  if  intentional,  of  various  intentions.  It  is  therefore 
necessary  in  each  case  to  study  the  act  done,  by  the  light  of  the 
circumstances  under  which  it  occurred,  and  the  declarations  of  the 
testator  with  which  it  may  have  been  accompanied;  for  unless  it 
be  done  animo  revocandi,  it  is  no  revocation."  Powell  r.  Powell 
(1866)  LS.1P.4D.  809. 

"It  is  a  doctrine  of  presumed  intention,  and  has  grown  up  as  a 
result  of  an  effort  which  courts  always  make  to  arrive  at  the  real 
intention  of  the  testator."  Mclntyre  v.  Mclntyre  (1904)  180  Ga. 
67,  102  Am.  St  Sep.  77,  47  8.  E.  501,  1  A.  &  E.  Ann.  Gas.  606. 

The  general  considerations  which  govern  its  applicability  in  the 
circumstances  indicated  by  the  title  of  this  note  are  stated  in  the 
case  last  above  cited  as  follows:  "The  mere  fact  that  the  testator 
intended  to  make  a  new  will,  or  made  one  which  failed  of  effect, 
will  not  alone,  in  every  case,  prevent  a  cancelation  or  obliteration  of  a 
will  from  operating  as  a  revocation.  If  it  is  clear  that  the  cancela- 
tion and  the  making  of  the  new  will  were  parts  of  one  scheme,  and 
the  revocation  of  the  old  will  was  so  related  to  the  making  of  the 
new  as  to  be  dependent  upon  it,  then  if  the  new  will  be  not  made, 
or  if  made  is  invalid,  the  old  will,  though  canceled,  should  be  given 
effect,  if  its  contents  can  be  ascertained  in  any  legal  way.  But  if 
tile  old  will  is  once  revoked, — if  the  act  of  revocation  is  completed, 
— as,  if  the  will  be  totally  destroyed  by  burning  and  the  like,  or 
if  any  other  act  is  done  which  evidences  an  unmistakable  intention 
to  revoke,  though  the  will  be  not  totally  destroyed,  the  fact  that  the 
testator  intended  to  make  a  new  will,  or  made  one  which  cannot  take 
effect,  counts  for  nothing.  In  other  words,  evidence  that  the  testator 
intended  to  make  or  did  actually  make  a  new  will,  which  was  inop- 
erative, may  throw  light  on  the  question  of  intention  to  revoke  the 
old  one,  but  it  can  never  revive  a  will  once  completely  revoked." 

So,  also,  in  Tome  v.  Formem  (1869)  5  Bush,  337,  it  is  said  that 
where  a  testator  does  an  act  of  cancelation  or  mutilation  with  a 
view  of  having  his  will  immediately  changed  or  altered,  and  the  act 
of  cancelation  and  the  reconstruction  of  the  will  are  intended  as  a 
part  of  the  same  transaction,  and  the  reconstruction  or  republica- 
tion of  the  will  is  not  perfected,  then  the  acta  of  cancelation  are 
also  to  be  disregarded  as  incomplete  because  of  the  failure  of  the 
other  essential  acts;  but  that,  where  a  will  is  once  revoked,  the 
failure  of  testator  to  carry  out  his  intention  subsequently  to  make 
another  will,  will  not  revive  it 

An  intention  to  make  a  will  at  some  time  or  another  is  insufficient 
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to  bring  the  case  within  the  operation  of  the  doctrine.  William*  v. 
Tyley  (1858)  Johns.  V.  C.  (Eng.)  630,  5  Jar.  N.  8.  35. 

Where  a  man  has  deliberately  and  intentionally  canceled  hia  will 
the  doctrine  does  not  apply,  notwithstanding  he  may  at  the  time 
have  intended  to  make  another  will.  Semmet  v.  Semmes  (1826)  7 
Harr.  &  J.  388. 

Where  it  is  found  by  the  jury  that  a  will  was  torn  animo  revocandi, 
it  can  make  no  difference  that  the  testator  may  hare  intended  the 
execution  of  a  new  will.  Johnson  v.  BraHsford  (1820)  2  Nott  & 
M'C.  279,  10  Am.  Dec.  601. 

The  doctrine  of  dependent  relative  revocation  has  been  held  ap- 
plicable : 

— where  testator  made  alterations  in  pencil  in  the  text  of  his 
will  and  struck  through  the  signature,  which  the  court  regarded  as 
preparatory  to  making  a  new  will.  Be  Applebee  (1828)  1  Hagg. 
Eccl.  Rep.  143. 

— where  signature  was  struck  through  with  a  pen,  bat  was 
shown  by  evidence  to  be  a  preliminary  step  to  making  a  new  dis- 
position of  property.     Re  de  Bode  (1847)  5  Notes  of  Cases,  189. 

— where  a  will  kept  by  the  testator,  himself  a  lawyer,  in  a 
strong  box  under  lock  and  key,  bore  pencil  marks  showing  that  he 
had  in  mind  the  making  of  some  changes  in  his  testamentary  dis- 
positions, which,  however,  were  of  an  immaterial  nature  as  compared 
with  the  importance  of  those  that  were  to  stand,  slight  pencil  marks 
being  also  drawn  through  the  signatures  of  the  testator  and  of  the 
witnesses.    Re  Raisbeck  (1906)  52  Misc.  279,  102  N.  Y.  Supp.  967. 

And  in  Melntyre  v.  Melntyre  (1904)  120  Ga.  67,  102  Am.  St. 
Rep.  77,  47  S.  £.  501,  1  A.  &  E.  Ann.  Cas.  606,  where  it  appeared 
that  some  time  after  the  execution  of  a  will  the  testator  drew  pencil 
lines  through  certain  portions  of  it,  and  also  caused  slips  of  blank 
paper  to  be  pasted  over  certain  clauses  through  which  pencil  lines 
appeared  to  have  been  previously  drawn,  the  abbreviation  "Edwd." 
-  in  the  name  of  testator  being  canceled  in  the  same  way  and  the  full 
name  of  Edward  written  above  it;  and  pencil  lines  were  also  drawn 
through  testator's  signature  and  through  the  signatures  of  the  wit- 
nesses,— it  was  held  to  be  a  question  for  the  jury  whether  the  testa- 
tor intended  the  cancelation  to  operate  as  a  revocation. 

And  see  also  Re  Eelee  (1862)  2  Swabey  St  T.  600,  where  probate 
was  granted,  with  the  consent  of  parties  interested  in  case  of  in- 
testacy, of  a  will  from  which  a  portion  bearing  the  names  of  the 
attesting  witnesses  had  been  cut  with  the  avowed  idea  of  altering 
it,  the  testator  later  in  the  day  refastening  the  piece  cut  out,  saying 
that  the  will  would  do  for  the  present,  and  if  he  wanted  another 
one  made  he  could  do  it  afterwards. 

And  see  Elms  v.  Elms  (1868)  1  Swabey  &  T.  165,  27  L.  J.  Prob. 
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N.  S.  96,  4  Jur.  N".  S.  765,  6  Week.  Hep.  864,  in  which  evidence 
that  testator,  having  an  intention  to  make  a  new  will  and  thereby 
to  revoke  a  legacy  contained  in  his  then  existing  will,  sent  for  hie 
will,  bat,  being  precluded  by  circumstances  from  having  the  new 
will  drawn  at  the  time  he  intended,  thereafter  started  to  tear  it  and 
had  torn  it  nearly  through  when  reminded  that  a  party  whom  he 
wished  to  benefit  would  lose  everything  if  he  destroyed  that  will  and 
did  not  make  another;  that  he  thereupon  dropped  the  paper  on  the 
floor,  from  which  it  was  taken  with  his  knowledge  and  put  away; 
that  he  frequently  expressed  his  intention  to  make  a  new  will,  but 
did  not  do  so, — was  held  to  show  that  the  act  of  revocation  was  not 
complete ;  and  the  will  was  accordingly  held  entitled  to  probate. 

On  the  other  hand,  revocation  has  been  held  to  be  immediate  and 
unconditional  under  the  following  circumstances : 

— where  a  testator  presently  revoked  his  will,  saying  moreover  that 
he  would  alter  it  when  he  came  to  D.,  and  before  he  came  there  he 
was  murdered.    Bolle,  Abr.  614. 

— where  a  testator  whose  will  was  contained  on  several  sheets  of 
paper,  each  of  which  was  signed,  tore  off  his  signature  from  each 
of  the  sheets  but  the  last  one,  upon  which  the  name  was  struck 
through  with  a  pen,  and  in  a  conversation  with  his  solicitor  expressed 
his  intention  to  make  a  new  will  at  some  indefinite  time.  Williams 
v.  Tyletf  (1858)  Johns.  V.  C.  (Eng.)  530,  5  Jur.  N.  8.  35. 

— where  testator  canceled  the  signature  and  seal  on  his  will,  and 
caused  the  draft  of  a  new  one  to  be  prepared,  which  he  kept  by  him 
for  some  time  before  his  decease  without  ever  executing.  Doe  ex 
dern.  Crooks  v.  Cummings  (1850)  6  U.  C.  Q.  B.  305. 

— where  the  envelop  containing  the  will  bore  the  following  memo- 
randa :  "July  4th.  Make  over,"  and  "This  has  not  been  renewed  up 
to  thia  15th  day  of  October,  1895.  Neglected  it,  thinking  I  would 
sell  something,"  and  there  were  numerous  interlineations  and  cancel- 
ations in  the  instrument  itself,  the  testator's  signature  wherever  it 
appeared  being  canceled  with  ink,  and  upon  the  last  page  of  the  will 
appeared  in  the  writing  of  the  testator :  "Owing  to  the  depreciation 
in  my  property,  I  will  make  a  new  will."  Be  Olmsted  (1898)  122 
Cal.  224,  54  Pac.  745. 

— where  testator  caused  the  signatures  of  himself  and  the  attesting 
witnesses  to  be  clipped  from  his  will,  and  made  a  number  of  import- 
ant and  material  changes  in  the  disposition  of  bis  property,  both  fay 
adding  other  clauses  and  by  erasing  provisions  previously  inserted, 
and  informed  the  draftsman  after  the  additions  had  been  made  that 
he  would  have  the  new  document  properly  attested  when  the  witnesses 
came  out    Sander*  v.  Babbitt  (1899)  106  Ky.  646,  51  S.  E.  163. 

— where  testator  drew  lead  pencil  lines  through  the  most  important 
provision  of  his  will  and  through  his  signatures,  malting  marks  on 
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the  will  indicative  of  an  intention  to  make  a  new  will,  bat  also 
indicating  that  the  new  will  was  to  be  essentially  different,  and  a 
nearly  completed  draft  of  a  will  made  by  him  was  essentially  dif- 
ferent   Tewnshend  v.  Howard  (1894)  86  Me.  286,  29  AtL  1077. 

— where  testator  obliterated  his  name  and  the  names  of  the  sub- 
scribing witnesses,  writing  npon  the  will:  "In  consequence  of  the 
death  of  my  wife,  it  is  become  necessary  to  make  another  will.'' 
Semmes  v.  Semmes  (1826)  7  Harr.  &  J.  388. 

— where  testator  wrote  on  his  will,  "It  is  my  intention  at  some 
future  time  to  alter  the  tenor  of  the  above  will ;  or  rather  to  make 
another  will;  therefore  be  it  known  if  I  should  die  before  another 
will  is  made,  I  desire  that  the  foregoing  be  considered  as  revoked 
and  of  no  effect,"  signing  his  name.  Brown  v.  Thorndtice  (1831)  IS 
Pick.  388. 

— where  some  months  anterior  to  bis  demise,  decedent  expressed 
an  intention  of  revoking  his  last  will,  and  for  that  purpose  applied 
to  an  attorney  to  write  a  new  will,  presenting  at  the  same  time  the 
old  will,  in  which  there  were  interlineations  and  erasures  which  he 
pointed  out,  and  objected  to  other  provisions;  and  stated  to  the  at- 
torney that  he  had  done  away  with  that  will  and  that  the  interlinea- 
tions were  made  by  his  directions ;  and  that  if  the  attorney  should  not 
write  a  new  will  a  former  will  should  go  into  effect.  Bohanon  v. 
Wtticot  (1836)  1  How.  (Miss.)  336,  29  Am.  Dec  631. 

— where  testator  caused  his  will  to  be  burned,  although  he  had 
prepared  and  signed  a  second  will,  intending  subsequently  to  com- 
plete it  by  having  it  properly  attested,  where  the  new  disposition  was 
substantially  and  materially  different  from  that  made  by  the  old 
will,  clearly  indicating  that  he  was  not  satisfied  with  it.  Banks  v. 
Banks  (1877)  66  Mo.  432. 

—where  testator  expressed  a  desire  in  consequence  of  considerable 
losses  to  change  his  will  so  that  his  wife  might  have  all  she  could 
get  out  of  his  estate,  which  he  thought  would  be  very  little,  and  can- 
celed its  provisions  with  the  exception  of  a  direction  for  the  payment 
of  his  debts,  the  appointment  of  his  wife  as  executrix,  and  the  residu- 
ary clause  of  which  his  wife  was  the  beneficiary,  although  he  subse- 
quently employed  the  instrument  so  canceled  as  the  text  from  which 
a  fair  copy  was  to  be  made ;  where  there  was  nothing  in  his  declara- 
tions showing  that  the  cancelation  was  conditional,  and  not  final, 
and  he  kept  by  him  until  his  death,  nearly  two  months  later,  the 
new  draft,  which  was  found  in  his  desk  unexecuted  and  with  a  pencil 
line  drawn  through  the  first  page  of  it.  Re  Frothingham  (1909)  76 
N.  J.  Eq.  331,  74  AtL  471. 

— where  testator  knew  for  nearly  two  years  that  hie  will  was  lost, 
and  frequently  expressed  the  intention  of  making  a  new  one,  but  did 
not  do  it.    Deaves's  Estate  (1891)  140  Pa.  242,  21  Atl.  396. 
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— where  testatrix  intentionally  destroyed  her  will  as  the  result  of 
an  apprehension  that  it  would  not  be  effectual  unless  it  contained 
some  provision  in  favor  of  her  children,  declaring  that  she  had  done 
so  with  intent  to  make  another,  and  would  go  to  a  lawyer  on  the 
"first  fine  day"  to  have  it  drawn.  Ememeeker's  Estate  (1907)  218 
Pa.  369, 67  Atl.  701. 

The  presumption  of  revocation  arising  from  the  tearing  off  of 
testator's  signature  is  not  rebutted,  but  is  rather  corroborated,  by 
evidence  that  a  few  days  before  his  decease  he  requested  an  attorney 
to  come  in  a  day  or  so  and  stay  all  day  with  him,  as  he  wanted  to 
change,  or  make  a  change  in,  his  will.  Youae  v.  Forman  (1869)  5 
Bush,  337. 

The  presumption  of  revocation  which  arises  from  the  failure  to 
find  a  will  known  to  have  been  made  by  decedent  is  not  overcome 
by  evidence  that,  while  on  his  deathbed,  an  effort  was  made  to  draft 
a  new  will,  which  was  unsuccessful,  the  scrivener  called  in  for  the 
purpose  finding  the  decedent  too  near  death  to  be  able  to  speak  or 
comprehend  anything  said  to  him  on  the  subject  Thomas  v.  Thomas 
(1905)  129  Iowa,  159, 105  N.  W.  403. 

In  Johnson  v.  BraOsford  (1820)  8  Nott.  4  M*C.  279,  10  Am. 
Dec.  601,  the  jury  found  a  special  verdict  to  the  effect  that  a  will  was 
duly  made,  but  that  afterward  testator  tore  off  the  seals  and  made 
sundry  interlineations  and  erasures  in  the  body  of  the  will,  and  in- 
dorsed thereon  a  memorandum  as  follows :  "I  think  my  will  at  this 
time  unequal;  with  God's  permission  I  mean  to  alter  it,  and  have 
sold  all  but  the  house  and  servants,  etc.,  to  Mrs.  Johnson;"  that 
about  the  time  the  memorandum  bore  date  testator  directed  another 
will  to  be  drawn  up  differing  materially  from  the  old  will,  which  was 
done ;  but  that  the  new  will  was  never  executed ;  and  that  in  the  opin- 
ion of  the  jury  the  tearing,  interlineations,  erasures,  and  memoradum 
were  made  with  the  intention  of  revoking  the  will ;  and  the  jury  sub- 
mitted the  question  to  the  court  whether  these  facts  amounted  in  law 
to  a  revocation.  The  court  held  that  as  it  did  not  appear  that  the 
Beals  were  torn  from  the  instrument  at  the  time  a  new  will  was  direct- 
ed to  be  drawn,  and  that  the  crossing,  tearing  of  the  seals,  and  direc- 
tions for  a  new  will  were  not  included  in  one  act  of  the  mind,  the 
doctrine  of  dependent  relative  revocation  was  inapplicable. 

For  discussion  of  the  operation  of  the  doctrine  of  dependent  rela- 
tive revocation  where  a  will  subsequently  executed  proves  to  be  in- 
effective, aee  note  to  Strong's  Appeal,  6  L.R.A.(N'.S.)  1107. 

E.  8.  O. 
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GILL  t>.  GILL. 

[1909]  P.  157. 

Also  Reported  in  78  L.  J.  Prob.  N.  8.  60,  100  L.  T.  N.  8.  661,  SB  Times 

L.  R.  400,  63  Sol.  Jo.  869. 

Probata  —  Practice  —  Lumatie  defendant  —  Position  of  official  nolle- 
ttor,  if  appointed  guardian  ad  litem  —  Will  torn  up  in  testator's 
presence  without  hi*  authority  —  Subsequent  ratification  inad- 
missible —  Words  misstep  from  wUi  when  pieced  together  — 
Oral  evidence  —  Probate  —  Form  of  order. 

The  official  solicitor,  if  appointed  guardian  ad  litem  to  a  lunatic  de- 
fendant in  a  probate  suit,  haa  no  greater  rights,  and  is  in  no  better 
position,  than  any  other  solicitor  appearing  for  a  party  in  a  probate 
suit,  except  that  he  will  probably  be  allowed,  out  of  the  estate,  coats 
properly  incurred  in  the  conduct  of  the  defense. 

Where  a  will  has  been  torn  up  without  the  testator's  authority,  he 
cannot,  by  any  subsequent  ratification  of  the  destruction,  render  the 
act  a  valid  revocation  of  the  will. 

The  dictum,  of  Butt,  J.,  in  Mills  v.  Milward  (1889)  16  P.  D.  £0,  50 
L.  J.  Prob.  N.  S.  S3,  61  L.  T.  N.  8.  661,  approved. 

The  court  will  not  order  to  be  inserted  in  the  probate  words  actual!; 
missing  from  a  torn  will  which  has  been  pieced  together,  but  tho 
practice  to  be  followed  in  such  a  case,  where  satisfactory  oral  evidence 
is  before  the  court  proving  what  the  missing  words  were,  is  to  allow 
s>  document  showing  what  those  words  are  proved  to  have  been  to  be 
annexed  to  the  probate. 

(March  12,  1B00.) 

This  was  a  probate  suit  in  which  a  torn  will  was  propound- 
ed. The  plaintiffs,  Ethel  Gill  and  Alfred  Ogden,  as  execu- 
tors, [158]  propounded  the  will  of  John  Hinchliffe  Gill,  late 
of  Heath  Lodge,  Hebden  Bridge,  in  the  county  of  York,  dyer 
and  finisher,  who  died  on  July  7,  1908,  the  said  will  bearing 
date  December  22,  1902. 

The  defendants  were  four  sisters  and  a  brother,  next  of  kin 
of  the  testator.  The  sisters  did  not  appear;  but  the  brother,  who 
was  of  unsound  mind,  was  represented  by  the  official  solicitor  as 
his  guardian  ad  litem,  and  he  pleaded  that  the  will  was  not 
duly  executed,  and  that  it  was  revoked  by  having  been  torn  up 
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by  the  deceased,  or  by  the  plaintiff  Ethel  Gill  in  his  presence  and 
by  his  direction,  with  the  intention  of  revoking  the  same. 

The  writ  was  issued  on  September  23,  1908 ;  the  appointment 
of  the  official  solicitor  as  guardian  ad  litem  of  the  male  defend- 
ant was  made  in  October,  1908 ;  a  copy  of  the  case,  submitted  to 
counsel  for  the  plaintiffs  before  the  suit  was  commenced,  was 
furnished  to  the  official  solicitor  on  November  21,  1908;  the 
defense  was  delivered  on  December  5,  1908 ;  and  the  action  was, 
on  December  18,  1908,  set  down  for  bearing  before  the  court 
itself. 

A  correspondence  commencing  on  February  18,  1909,  and 
ending  on  March  9,  1909,  passed  between  the  official  solicitor 
and  the  London  agents  for  the  plaintiffs'  solicitors,  in  which  the 
former  insisted  upon  being  afforded  facilities  to  interview  the 
plaintiffs'  witnesses. 

The  names  of  the  witnesses,  and  the  main  points  of  the  evi- 
dence which  they  would  be  able  to  give,  were  contained  in  the 
case,  a  copy  of  which  was  furnished  to  the  official  solicitor,  as 
aforesaid,  in  November ;  and  copies  of  the  actual  proofs,  which 
the  plaintiffs'  solicitors  took  subsequently,  were  furnished  to  the 
official  solicitor  on  March  6,  1909.  His  demand  to  be  given 
facilities  to  see  the  witnesses  being  resisted. 

Priestley,  K.C.  (W.  O.  Willis  with  him),  applied  to  the 

court  to  postpone  the  hearing,  upon  an  affidavit  of  Mr.  William 
Howard  Winterbotham,  the  official  solicitor,  which,  inter  alia, 
exhibited  copies  of  the  correspondence  which  had  passed,  and 
stated  that,  "as  appears  from  this  correspondence,  Messrs.  Rids- 
dale  &  Son  refuse  to  consent  to  my  seeing  the  witnesses  referred 
[109]  to  and  taking  their  proofs,  on  the  ground  that,  having 
been  supplied  with  the  proofs  they  have  themselves  taken,  I  am 
not  entitled  to  anything  further.  As  a  matter  of  fact,  I  was  in 
the  first  instance  only  supplied  with  a  proof  of  the  plaintiff 
Ethel  QUI,  and  it  was  not  until  the  6th  inst.  that  other  proofs 
were  sent  to  me.  I  have  not,  however,  read  those  further  proofs, 
because  I  prefer  to  take  statements  from  the  witnesses  myself, 
and  not  to  accept  statements  obtained  by  the  solicitor  acting  for 
the  other  Bide.  ...  I  submit  that  .  .  .  facilities 
B.  R.  Cm.  Vol.  n.— 36. 
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should  be  afforded  to  me  by  the  plaintiffs'  solicitors,  to  interview 
the  persons  I  desire  to  see,  or,  in  the  alternative,  that  the  order 
appointing  me  guardian  ad  litem  of  the  lunatic  defendant  should 
be  discharged,  so  as  to  relieve  me  from  further  responsibility 
in  the  case." 

Tindal  Atkinson,  E.C.  (Durley  Grazebrook  with  him), 
for  the  plaintiffs,  opposed  the  application.  The  plaintiffs'  Lon- 
don agents  have  gone  out  of  their  way  to  furnish  information 
which  it  was  not  incumbent  upon  them  to  supply  to  the  official 
solicitor,  but  they  strenuously  oppose  his  present  application, 
and  submit  that  it  is  unwarranted.  The  official  solicitor  is  in  no 
better  position  than  any  other  solicitor  appearing  for  an  ordinary 
party  in  a  probate  action,  unless  it  be  in  regard  to  his  costs. 

Bargrave  Deane,  J. :  This  application  raises  a  question  of 
considerable  importance,  because  it  is  alleged  by  those  who 
make  it  that  the  official  solicitor  is  in  a  different  position  to  an 
ordinary  parly  in  a  probate  action.  There  is  no  precedent  for 
any  such  position.  The  official  solicitor  stands  in  no  better 
position  than  any  other  party  in  a  probate  action.  His  conten- 
tion is  that  he  is  entitled  to  call  upon  the  solicitors  on  the  other 
side,  to  afford  him  facilities  to  interview  and  cross-examine  their 
witnesses  before  the  hearing.  Whether  a  solicitor  is  entitled  to 
go  and  interview  a  witness  who  he  knows  has  given  a  statement 
to  the  other  side  is  a  point  as  to  which  some  differences  of  opin- 
ion exist;  but,  except  in  the  case  of  the  attesting  witnesses  to  a 
testamentary  document,  who  are  the  witnesses  not  of  any  one 
party,  but  of  the  court,  and  medical  witnesses,  who  may  also, 
possibly,  be  looked  upon  in  that  light,  a  solicitor  is  certainly  not 
[160]  entitled  to  call  upon  the  solicitors  on  the  other  side,  to 
afford  him  facilities  for  interviewing  witnesses.  Mr.  Winter- 
botham  is  in  no  better  position  than  any  other  solicitor  who  is 
acting  for  a  party  in  a  probate  action,  except,  perhaps,  in  regard 
to  costs. 

It  has,  however,  been  the  practice  for  a  long  time  for  the 
official  solicitor  to  apply  for  information  to  the  solicitors  on  the 
other  side  who  have  made  him  a  party  to  the  suit;  and  I  know 
from  experience  that  very  often  the  solicitors  have  supplied  in- 
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formation  and  have  furnished  proofs  of  witnesses.  But  I  am 
not  aware  that  the  official  solicitor  has  any  right  to  demand 
facilities  or  information  further  than  any  other  solicitor  who  is 
acting  for  a  party  in  a  probate  action;  and  if  the  other  side 
decline  to  supply  him  with  proofs,  or  to  afford  him  other  fa- 
cilities, I  am  afraid  he  must  be  left  to  make  inquiries  and  ob- 
tain information  himself,  in  which  case  he  might,  perhapB,  have 
ground  for  asking  for  the  costs  of  prosecuting  those  inquiries. 
I  cannot  see,  therefore,  that  I  can  help  the  official  solicitor  at 
all  in  the  present  case,  or  accede  to  his  application.  It  is  said 
by  counsel  on  his  behalf  that  he  cannot  be  ready  by  to-morrow. 
I  am  told,  on  the  other  hand,  that  the  plaintiffs'  witnesses  are, 
or  may  be,  already  on  their  way  up  from  Yorkshire.  It  will  be 
open  to  me  to  adjourn  the  hearing  at  any  stage  if  I  see  any  neces- 
sity for  doing  so;  but  I  cannot  at  present  put  the  plaintiffs  to 
the  expense  of  coming  up  for  nothing,  and  I  must  refuse  this 
application.    The  case  will  take  its  place  in  the  paper  to-morrow. 

On  the  hearing  of  the  case,  Mrs.  Gill,  the  testator's  widow, 
was  called,  and  deposed  as  to  the  destruction  of  the  will  by  her- 
self in  a  fit  of  temper,  and  after  her  husband,  when  drunk,  had 
made  some  irritating  remark  to  her.  A  lady  who  was  staying 
in  the  house  at  the  time  spoke  as  to  what  took  place  on  the  fol- 
lowing day,  when  the  testator  told  his  wife  to  fetch  the  will  and 
show  the  witness  what  she  (the  wife)  had  done  to  it  in  her  tem- 
per. Another  witness  deposed  to  a  conversation  within  a  few 
months  before  the  testator's  death,  when  the  testator  told  this 
witness  that  he  had  left  all  he  had  to  his  wife,  but  had  by 
[161]  his  will  made  provision  that  his  Bisters  were  to  take  the 
property  in  case  his  wife  should  predecease  him. 

The  surviving  witness  to  the  will  having  proved  that  it  was 
duly  executed,  and  that  the  other  attesting  witness,  in  whose 
handwriting  the  will  was,  was  dead,  the  learned  Judge  intimated 
that,  in  the  absence  of  any  evidence  on  the  other  Bide,  he  was 
fully  satisfied,  and  desired  no  further  witnesses  to  be  called  by 
the  plaintiffs. 

Priestley,    K.C.,  for  the  official  solicitor,  representing  the 
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lunatic,  defendant,  addressed  the  court,  and  referred  to  Mills  v. 
Milward  (1889)  15  P.  D.  20,  59  L.  J.  Prob.  N.  S.  23,  61  L. 
T.  N.  8.  651. 

Bargrave  Deane,  J. :  I  bare  no  hesitation  at  all  about  this 
caae.  The  wills  act  says  that  a  will  may  be  revoked  in  certain 
specified  ways,  one  of  which  is  by  tearing,  and  it  says  that  the 
tearing  must  be  performed  by  the  testator  himself,  or  by  bis 
direction  and  in  his  presence, — that  is  to  say,  the  act  must 
distinctly  be  done  by  the  testator's  authority. 

In  this  particular  case  the  will  was  torn  up  in  the  presence  of 
the  testator  by  his  wife.  Was  it  done  by  his  authority  ?  There 
is  not  a  particle  of  evidence  to  suggest  that  he  authorized  it 
The  wife  says  that  he  did  not,  and  on  that  I  accept  her  evidence 
that  she  did  it  in  a  fit  of  temper.  It  was  about  as  silly  a  thing 
to  do  as  could  possibly  be  imagined;  but  she  was  at  the  time 
beside  herself  with  anger,  just  as  he  was  beside  himself  with 
drink.  I  doubt  whether  be  had  capacity  at  the  time  to  give 
any  authority,  and  I  do  not  think  that  she  was  sufficiently  self- 
possessed  to  appreciate  what  she  was  doing.  Under  these  cir- 
cumstances, it  is  impossible  to  hold  that  the  act  of  destruction 
was  performed  with  the  authority  of  the  testator.  If  it  was  not 
done  with  his  authority  at  that  time,  the  dictum  of  Butt,  J.,  in 
MUU  v.  Milward  (1889)  15  P.  D.  20,  59  L.  J.  Prob.  N.  S. 
23,  61  L.  T.  N.  8.  651,  indicates  what  in  my  opinion  is  good 
law,  namely,  that  no  amount  of  authority  afterwards  can  be 
brought  into  play  so  as  to  ratify  an  act  done  without  authority 
at  the  time.  If  a  testator  under  such  circumstances  desired  that 
the  act  of  destruction,  performed  without  his  authority  at  the 
time,  [162]  should  prevail,  he  had  it  in  his  power  effectually 
to  revoke  his  will  in  accordance  with  the  provisions  of  the  wills 
act  He  could  either  execute  a  document  expressly  revoking  his 
will,  or  he  could  make  a  fresh  will  dealing  with  his  property  in 
any  way  he  chose.  In  the  present  instance,  so  far  from  doing 
anything  of  the  sort,  the  testator  always  treated  the  act  of  de- 
struction by  his  wife  rather  as  a  joke  and  as  of  no  effect  in  law, 
— and  he  was  right.  He  told  people  what  she  had  done  in  her 
temper,  and  he  laughed  at  it;  he  spoke,  within  a  few  months 
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of  hie  death,  of  having  left  everything  to  his  wife  if  she  survived 
him.  I  am  satisfied  that  this  will  was  never  revoked,  and,  ac- 
cordingly, I  admit  it  to  probate. 

I  am  asked  to  allow  three  or  four  words  which  are  missing 
from  the  left-hand  top  corner  of  the  document  to  be  included 
in  the  probate.  Oral  evidence  was  given  as  to  them.  It  is  quite 
obvious,  from  the  context,  what  words  the  missing  piece  of  paper 
must  have  contained;  and  Mr.  Qrazebrook  has  referred  to  the 
case  of  Sugden  v.  Lord  8t.  Leonards  (1876)  1  P.  D.  154,  45 
L.  J.  Prob.  N.  S.  49,  34  L.  T.  N.  S.  368,  24  Week.  Rep.  479, 
in  support  of  the  proposition  that  oral  evidence  may  be  received 
and  accepted  of  the  contents  of  a  missing  document  But  I  re- 
member a  case  in  which  words  were,  or  a  certain  word  was,  read 
into  a  will  by  one  of  the  Judges  of  this  court,  and,  when  the  late 
Lord  Bannen,  who  was  at  the  time  President  of  this  Division, 
heard  of  it,  he  expressed  strong  disapproval.  I  will,  however, 
allow  a  paper  to  be  annexed  to  this  will,  showing  what  were  the 
missing  words,  as  proved  before  me  by  the  oral  evidence  of  Mrs. 
Gill,  one  of  the  plaintiffs.  There  is  authority  for  adopting  such 
a  course.  It  will  meet  the  wishes  of  the  plaintiffs  and  their 
advisers.  It  differs  only  in  form  from  the  application  they  made 
to  me.  The  ruleB  of  practice  I  have  referred  to  seem  to  contain 
a  distinction  without  a  difference. 

Priestley,  K.C.,  asked  for  an  order  for  the  official  solicitor's 
costs  similar  to  that  granted  by  Neville,  J.,  in  Qoatly  v.  Jones 
[1907]  W.  N.  161  and  he  also  referred  to  the  rules  of  the  Su- 
preme Court,  order  lxv.  r.  13,  and  to  Eady  v.  Elsdon  [1901] 
2  K.  B.  460,  70  L.  J.  K.  B.  N.  S.  701,  49  Week.  Hep.  595,  84 
L  T.  N.  S.  615. 

Tindal  Atkinson,  E.O. :  The  order  should  not  include  the 
costs  [163]  of  the  misconceived  and  abortive  application  to  post- 
pone the  hearing. 

Bargrave  Deane,  J. :  I  cannot  say  that  the  official  solicitor, 
although  entirely  wrong  in  his  view,  was  not  acting  bona  fide  in 
making  that  application.    My  view  is  that  the  official  solicitor  is 
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entitled  to  have,  out  of  the  estate,  such  costs  as  have  been  reason- 
ably incurred  in  these  proceedings. 

Solicitors  for  plaintiffs:  Ridsdale  &  Son,  agents  for  Svtcliffes, 
Hebden  Bridge. 

Solicitor  for  lunatic  defendant:     The  Official  Solicitor. 

Note. — Subsequent  ratification  of  unauthorized  destruction  as 

revocation  of  will. 

Although  in  view  of  the  statutory  provisions  which,  in  both  Eng- 
land and  America,  prescribe  the  mode  in  which  a  will  may  be  re- 
voked, there  can  be  no  dissent  from  the  proposition  that  the  mere  ex- 
pression of  an  intention  to  revoke,  unaccompanied  by  some  act,  such 
as  the  making  of  a  new  will,  or  the  destruction  or  mutilation  of  the 
old  one,  is  insufficient,  even  though  testator  may  have  been  deceived 
into  believing  that  the  old  will  had  been  destroyed ;  yet  there  appears 
to  be  some  room  for  doubting  whether,  where  an  unauthorized  de- 
struction or  mutilation  of  a  will  haa  taken  place  in  the  presence  of 
the  testator,  he  may  not  thereafter  effect  a  revocation  by  adopting 
the  physical  consequences  of  the  unauthorized  act  aa  his  own,  pro- 
vided that  his  desire  to  revoke  the  will  be  indisputably  established. 

In  Mills  v.  Mtllward  (1889)  15  P.  D.  30,  59  L.  J.  Prob.  N.  S 
23,  61  L.  T.  N.  S.  651,  to  which  reference  is  made  in  Gill  v.  Gill, 
testatrix  gave  her  will  to  a  relative  to  read,  who  tore  it  up  in  a  fit 
of  temper,  and  threw  the  fragments  into  the  lire  in  the  presence  of 
testatrix,  telling  her  at  the  same  time  that  unless  she  made  a  new 
will,  her  property  would  go  to  her  brother,  and  not  as  she  wished  it. 
Subsequently,  the  relative  urged  testatrix  to  make  another  will;  but 
she  replied,  "No,  I  shall  never  make  another  will;  let  it  remain  as  it 
is."  On  a  later  occasion  a  friend  of  testatrix  pointed  out  that  it 
was  not  too  late  to  make  another  will,  but  to  this  testatrix  answered, 
"I  shall  not  make  another;  I  never  could  bring  my  mind  to  it." 
It  was  contended  that  although  the  relative  had  no  authority  to 
destroy  the  will,  and  was  in  fact  acting  diametrically  against  the  wish 
of  testatrix  in  destroying  it,  yet,  as  she  afterwards  expressed  herself 
satisfied  with  the  state  of  things  which  had  been  brought  about  by 
the  destruction,  it  amounted  to  a  ratification,  which  was  tantamount 
to  a  destruction  by  the  testatrix  and  by  her  authority.  The  court,  al- 
though finding  it  unnecessary  to  decide  the  point  regarding  the  words 
attributed  to  testatrix  as  not  amounting  to  a  ratification,  expressed 
a  doubt  as  to  whether  the  argument  above  stated  was  tenable. 

But  in  Cutler  v.  Cutler  (1903)  130  N.  C.  1,  57  L.R.A.  209,  89 
Am.  St.  Rep.  854,  40  S.  E.  689,  it  is  held  that  revocation  of  a  will 
may  be  effected  by  adopting  its  mutilation  by  vermin  aa  such.    The 
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court,  in  disapproving  an  instruction  given  by  the  court  below  that 
a  will  properly  executed  could  only  be  revoked  by  being  defaced  by 
the  maker,  or  by  someone  for  him  in  his  presence,  and  by  his  direc- 
tion, or  by  making  another  will,  said :  "It  seems  to  ns  that  the  court 
placed  too  strict  a  construction  upon  the  statute.  The  will  was  in 
the  possession  of  the  testator,  and  it  seems  from  the  evidence  that  he 
knew  of  the  obliteration,  if  he  did  not  himself  tear  his  name  off  the 
paper.  He  must  have  gotten  this  information  by  handling  and 
inspecting  the  same,  and,  if  bo,  it  was  done  in  his  presence,  or  it  was 
done  and  in  his  presence.  And  if  he  then  had  the  ammo  reeocandi. 
why  was  this  not  a  compliance  with  the  statute,  and  a  revocation?" 

The  same  reasoning  would  seem  applicable  where  the  act  of  mutila- 
tion was  that  of  a  third  person,  providing  that  the  will,  after  the 
mutilation,  had  come  into  the  testator's  possession. 

The  case  of  Steele  v.  Price  (1844)  5  B.  Mon.  58,  is  sometimes 
cited  as  supporting  the  view  that  revocation  cannot  be  effected  by  a 
subsequent  ratification  of  an  unauthorized  destruction,  in  consequence 
of  a  dictum  therein  that  neither  the  casual  loss,  nor  the  destruction 
of  a  will  without  the  agency  or  knowledge  of  testator,  nor  his  subse- 
quent knowledge  of  the  fact,  nor  his  failure  to  renew  the  will,  nor  all 
together,  constitute  a  revocation  under  a  statute  requiring  the  revo- 
catory acts  to  be  done  by  the  testator  himself,  or  to  be  caused  by  him 
to  be  done  in  his  presence;  but  it  can  hardly  be  regarded  as  going 
further  than  holding  that  passive  acquiescence  in  the  destruction  of 
a  will  is  not  tantamount  to  an  adoption  of  such  destruction  as  the  act 
of  the  testator. 

Another  case,  Clingan  v.  Micheltree  (1856)  31  Pa.  25,  sometimes 
cited  to  the  same  point  in  consequence  of  a  statement  in  the  head- 
note  that  "to  make  a  cancelation,  burning,  or  obliteration  of  a  will 
efficacious  as  a  revocation,  it  must  be  done  by  the  express  direction  of 
the  testator,  and  his  subsequent  ratification  would  not  be  equivalent 
to  a  previous  command,"  cannot  be  regarded  as  authority  therefor, 
such  statement  being  unsupported  by  the  opinion ;  there  having  been 
in  that  case  no  actual  destruction  of  the  will,  but  simply  an  expres- 
sion of  satisfaction  on  the  part  of  the  testator  with  his  wife's  state- 
ment that  she  had  burnt  the  will,  when  in  truth  she  had  not. 

The  same  state  of  facts  existed  in  Mundy  v.  Mundy  (1858)  15 
X.  J.  Eq.  290,  and  Runkle  v.  Gates  (1858)  11  Ind.  95,  which  are 
therefore  authority  only  for  the  statement  that  an  expression  of  satis- 
faction with  a  supposed  destruction  is  ineffectual  as  a  revocation, 
where  destruction  has  not  actually  taken  place. 

Cases  like  Dower  v.  Seeds  (1886)  28  W.  Va.  113,  57  Am.  Rep. 
646,  and  Re  Tobey  (1875)  6  Ont.  Pr.  Rep.  272,  in  which  it  is  held 
that  destruction,  although  by  the  express  direction  of  testator,  is  in- 
effectual as  a  revocation  where  it  did  not  take  place  in  testator's 
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presence,  obviously  have  no  bearing  upon  the  question  whether  a  sab- 
sequent  ratification  of  an  act  of  destruction  done  in  testator's  pres- 
ence will  work  a  revocation.  E,  S.  0. 
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IN  RE  FERGUSSON'S  WILL. 

[IMS]  1  Ch.  483. 
Also  Reported  in  71  L.  J.  Ch.  N.  S.  360,  BO  Week.  Rep.  312. 

WiU  —  Construction  —  Next  of  letn  —  Sitter  of  the  half  blood  — 
Nephews  and  nieces  —  Bomioil  —  Foreign  low. 

A  bequest  of  personalty  in  too  will  of  a  domiciled  Englishman  to 
the  "next  of  kin"  of  a  foreigner  must  be  construed  to  mean  the  nearest 
in  blood  according  to  English  law,  subject  to  any  question  of  status 
should  it  arise. 

Accordingly,  where  a  domiciled  Englishman  bequeathed  a  legacy  to  a 
German,  with  a  direction  that  in  the  event  of  the  death  of  the  legatee  in 
his  lifetime,  which  happened,  the  legacy  should  not  lapse,  but  be  divided 
among  the  "next  of  kin"  of  the  legatee: — 

Held,  that  the  next  of  kin  must  be  ascertained  according  to  English 
law,  and  that  a  Bister  of  the  half  blood  was  therefore  entitled,  to  the 
exclusion  of  nephews  and  nieoea  who  by  German  law  would  have  had 
priority. 

(January  28,  1902.) 

Adjourned  Summons. 

This  was  an  application  for  payment  out  of  court  of  a  sum 
of  392Z.  12s.,  which,  raised  the  question  whether  the  next  of  kin 
of  a  legatee  were  to  be  ascertained  by  the  taw  of  Hamburg  or  of 
England. 

The  testator,  a  domiciled  Englishman  resident  in  India,  who 
died  in  October,  1898,'  bequeathed  to  his  niece,  Minnie  Koppe, 
"of  4  Market  street,  Hamburg,  Germany,"  government  4  per 
cent  promissory  notes  for  Es.  6,500;  the  will  contained  a  dec- 
laration that  in  the  event  of  the  death  of  a  legatee  in  the  life- 

iThe  Civil  Code  of  the  German  Empire  had  then  been  pasted,  but  did 
not  come  into  operation  till  the  1st  of  January,  1900. 
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time  of  the  testator,  the  legacy  was  not  to  lapse,  but  should  "be 
divided  amongst  the  next  of  kin  of  the  deceased  legatee."  Min- 
nie Eoppe  died  in  June,  1897,  in  Hamburg,  a  domiciled  German 
subject,  without  any  issue;  her  nearest  relations  were  a  half- 
sister  and  nephews  and  nieces,  the  children  of  a  deceased  brother. 
The  testator's  estate  proved  insufficient  to  pay  all  the  legacies 
in  full,  and  as  claims  to  the  legacy  had  been  made  by  Minnie 
Koppie's  stepchildren,  her  half-sister,  and  her  nephews  and 
nieces,  children  of  a  [484]  deceased  brother  of  the  whole  blood, 
the  Administrator  General  of  Bengal,  the  executor  of  the  will, 
remitted  the  amount  of  rupees  attributable  to  the  legacy  of  Min- 
nie Koppe  to  his  official  agent  in  England,  to  be  paid  into  court 
under  the  trustee  act  189S.  It  appeared  from  the  opinion  of 
a  German  lawyer,  which  had  been  obtained  for  the  purpose  of 
the  present  application,  that,  according  to  Hamburg  law,  brothers 
and  sisters  of  the  half  blood  came  after  brothers  and  sisters  of 
the  whole  blood  and  their  children,  in  ascertaining  the  next  of 
kin  on  an  intestacy,  and  that  they  all  had  priority  over  step- 
children. 

Borthwick,  for  the  executor. 

Jessel,  for  the  nephews  and  nieces.  This,  being  the  will  of 
an  Englishman,  must  be  governed  by  English  law;  but  when 
the  "next  of  kin"  have  to  be  ascertained,  then,  as  Minnie  Eoppe 
was  a  German  domiciled  in  Hamburg,  they  must  be  ascertained 
according  to  the  local  law;  just  as  in  a  gift  of  personalty  to  the 
children  of  a  foreigner,  those  children  take  who  are  legitimate 
according  to  the  law  of  the  country  of  the  parent's  domicil,  wheth- 
er born  before  or  after  marriage  in  countries  where  subsequent 
marriage  makes  the  ante  naii  legitimate.  In  re  Goodman's  Trusts 
(1881)  17  Ch.  D.  266,  50  L.  J.  Ch.  N.  S.  425,  44  L.  T.  N.  S. 
527,  29  Week.  Rep.  586;  In  re  Andros  (1883)  24  Ch.  D.  637, 
52  L.  J.  Ch.  N.  S.  793,  49  L.  T.  N.  S.  163,  32  Week.  Kep.  30, 
and  In  re  Grey's  Trusts  [1892]  3  Ch.  88,  61  L.  J.  Ch.  N.  S. 
622,  41  Week.  Eep.  60.  The  principle  of  those  cases  applies  here. 
In  a  gift  to  the  "next  of  kin"  or  to  the  "children"  of  a  named 
person,  a  foreigner,  it  is  a  question  of  status  to  be  determined 
by  the  law  of  the  country  in  which  the  named  individual  is  dom- 
iciled.   If  the  "next  of  kin"  is  interpreted  as  it  ought  to  be  as 
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nearest  in  blood  according  to  German  law,  then  the  nephews  and 
nieces  are  entitled  to  the  exclusion  of  the  half-sister. 

W.  E.  C.  Bavnes,  for  the  assignee  of  a  nephew,  adopted 
this  argument. 

W.  M.  Cann,  for  the  half-sister.  This  will  must  be  construed 
throughout  according  to  English  law.  "Next  of  kin"  used  as 
here,  without  any  reference  to  the  statute  of  distributions,  means 
[486]  "nearest  of  kin."  Elmsley  v.  Young  (1835)  2  Myl  &  K. 
780,  4  L.  J.  Ch.  N.  S.  200.  And  in  ascertaining  the  nearest 
of  kin,  persons  related  to  the  testator  by  the  half  blood  are  equally 
of  "kin"  to  him  with  those  of  the  whole  blood.  Williams  on  Ex- 
ecutors, 9th  ed.  p.  984.  In  the  will  of  an  Englishman  next  of 
kin  must  be  interpreted  according  to  English  law.  Weatlake  on 
Private  International  Law,  3d  ed.  pp.  136,  137.  It  is  a  ques- 
tion of  construction  throughout,  not  a  question  of  status,  as  in 
In  re  Goodman's  Trusts  (1881)  17  Ch.  D.  266,  50  L.  J.  Ch.  IT. 
S.  425,  44  L.  T.  N.  S.  527,  29  Week.  Rep.  586,  and  In  re  Andros 
(1883)  24  Ch.  D.  637,  52  L.  3.  Ch.  N.  S.  793,  49  L  T.  N.  S. 
163,  32  Week.  Rep.  30 ;  or  of  civil  capacity,  which  does  not  arise 
in  this  case  if  it  is  one  purely  of  construction.  Dicey* a  Conflict 
of  Laws,  pp.  474,  475.  The  proper  persons  to  take  under  the 
description  next  of  kin  must  be  ascertained  by  the  law  of  the 
place  where  the  will  is  made  and  the  testator  iB  domiciled.  Story 
on  the  Conflict  of  Laws,  8th  ed.  pp.  668-670 ;  4  Burge  on  Colo- 
nial and  Foreign  Laws,  pp.  591,  594.  [Enohin  v.  Wylie  (1862) 
10  H.  L.  Cas.  1,  31  L.  J.  Ch.  N.  S.  402,  8  Jur.  N.  S.  897,  6 
L.  T.  N.  S.  263,  10  Week.  Rep.  467,  2  Eng.  Rul.  Cas.  56,  was 
also  referred  to.]  In  ascertaining  the  next  of  kin,  if  a  question 
of  legitimacy  arose,  I  admit  that  then  the  German  law  might 
be  applicable,  but  in  other  respects  the  next  of  kin  must  be  as- 
certained according  to  English  law. 

Jesscl,  in  reply.  Kinship  must  be  a  question  of  status.  Story 
on  Conflict  of  Laws,  8th  ed,  p.  145,  n.,  refers  to  In  re  Goodman's 
Trusts  as  being  a  question  mainly  of  capacity.  [He  also  cited 
the  definition  of  "status"  from  the  Century  Dictionary.] 

Byrne,  J.,  after  shortly  stating  the  will,  continued :  The 
question,  which  has  been  well  and  carefully  argued,  turns  upon 
the  true  meaning  to  be  placed  upon  the  gift  to  the  "next  of  kin" 
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of  the  deceased  legatee,  Minnie  Koppe,  a  domiciled  German  sub- 
ject, and  arises  between  her  sister  of  the  half  blood,  and  her 
nephews  and  nieces  of  the  whole  blood.  It  appears  that  the  local 
law  of  Hamburg  did  not  recognize  brothers  and  sisters  of  the 
half  blood  as  being  in  the  same  degree  of  relationship  with  broth- 
ers and  sisters  of  the  whole  blood,  or  even  with  the  more  remote 
nephews  and  nieces  of  the  whole  blood ;  so  that  by  that  law  these 
nephews  and  nieces  [486]  would  take  to  the  exclusion  of  the 
sister  of  the  half  blood,1  whereas  by  English  law  the  sister  of  the 
half  blood  would  be  entitled  to  the  exclusion  of  the  nephews  and 
nieces.  It  is  common  ground  that  this,  being  the  will  of  a  domi- 
ciled Englishman,  must  be  governed  by  the  law  of  England  so  far 
as  construction  is  concerned,  and  I  have  first  of  all  to  determine 
what  is  the  true  construction  to  be  placed  on  the  words  "to  be 
divided  amongst  the  next  of  kin  of  the  deceased  legatee."  Ac- 
cording to  English  law,  there  being  no  reference  to  the  statute 
of  distributions,  that  means  to  be  divided  amongst  the  nearest 
blood  relations,  in  an  ascending  and  descending  line,  those  of 
the  half  blood  being  equally  entitled  with  those  of  the  whole 
blood;  but  it  is  argued  that  I  must  stop  short  of  that,  and  Bay 
that  "next  of  kin"  standing  alone  means  the  nearest  blood 
relations  of  the  propositus,  and  that  I  must,  inasmuch  as  the 
legatee  was  a  domiciled  German,  ascertain  who  are  the  nearest 
blood  relations  in  accordance  with  German  law.  In  support  of 
this  proposition  the  cases  mainly  relied  on  by  counsel  for  the 
nephews  and  nieces  were  Goodman's  Trusts  (1881)  17  Ch.  D. 
266,  50  L.  J.  Ch.  N.  S.  425,  44  L.  T.  N.  S.  527,  29  Week. 
Rep.  586,  and  in  re  Andros  (1883)  24  Ch.  D.  637,  52  L.  J.  Ch. 
N.  S.  793,  49  L.  T.  N.  S.  163,  32  Week.  Eep.  30,  cases  which 
establish  that  where  there  is  a  gift  of  personalty  to  the  "children" 
of  a  named  person  who  is  a  foreigner,  not  only  those  children  will 
take  who  by  English  law  would  be  entitled  as  "children,"  but 
the  gift  must  be  construed  as  meaning  all  those  children  whose 
legitimacy  is  established  by  the  law  of  their  parent's  domicil ;  in 
other  words,  you  construe  the  will  containing  a  gift  of  personalty 
to  children  of  a  foreigner  according  to  English  law,  but  in  as- 
certaining who  are  the  children  entitled  you  have  regard  to  the 
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status  of  the  parent,  bo  that  ante  rudi  made  legitimate  by  the  sub- 
sequent marriage  of  their  parents,  in  countries  where  a  sab- 
sequent  marriage  renders  these  children  legitimate,  are  recog- 
nized as  legitimate  under  English  law,  and  can  take  under  this 
gift  That  results  from  the  rules  followed  by  the  comity  of 
nations  which  we  call  international  law.  Now,  it  is  said  here 
that,  this  being  a  [487]  gift  in  an  English  will  to  the  next  of 
kin  of  a  German  lady,  it  is  a  question  of  status  who  are  the  next 
of  kin ;  in  my  opinion,  that  is  not  the  true  view  of  the  law.  It 
appears  to  me  I  must  construe  the  will  first,  and  I  find  the  gift 
means  a  gift  to  the  legatee's  nearest  blood  relations ;  it  may  well 
be  that,  in  consequence  of  the  legatee  being  a  German,  different 
persons  may  be  entitled  from  those  who  would  have  taken  had 
she  been  an  English  woman,  as,  for  instance  suppose  she  had  left 
children  legitimate  according  to  German  law,  but  illegitimate  ac- 
cording to  English  law,  these  children  would  take  precedence,  and 
would  thus  oust  a  sister  or  a  brother  who  would  otherwise  have 
been  the  persons  entitled  according  to  English  law,  and  then 
the  question  of  status  would  come  in :  but  that  is  a  different  thing 
from  what  Mr.  Jessel  asks  me  to  do  here;  namely,  to  put  an 
interpretation  upon  the  words  used  by  this  testator  which  shall 
entirely  exclude  the  English  construction  of  those  words.  I 
have  the  words  "next  of  kin"  in  an  English  will :  I  ask  myself, 
what  do  they  mean  ?  The  answer  ie,  they  mean  nearest  blood  re- 
lations in  the  ascending  and  descending  line,  including  those  of 
the  half  blood,  and  I  see  no  authority  in  any  of  the  cases  which 
have  been  cited  to  me  for  saying  that  I  ought  to  construe  these 
words  as  meaning  next  of  kin  according  to  German  law.  In 
my  opinion,  the  next  of  kin  are  to  be  ascertained  according  to 
English  law,  subject,  as  I  have  already  indicated,  to  the  ques- 
tion of  status,  should  any  question  of  that  kind  arise.  The  re- 
sult in  the  present  case  ie,  that  I  hold  that  the  sister  of  the  half 
blood  is  entitled  to  this  legacy  to  the  exclusion  of  the  nephews 
and  nieces. 

Solicitors:    Lawford,  Waterkouse,  a?  Lawford;  Waierhouse 
&  Company;  J.  Banks  Pittman;  Herbert  Oppenheimer. 
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Note. — By  what  law  are  members  of  class  to  whom  testamen- 
tary gift  is  made,  to  be  ascertained. 

While  the  primary  object  in  the  construction  of  a  will  is  to  as- 
certain the  intention  of  the  testator,  and  all  rules  of  construction 
are  subordinate  to  such  intention,  it  is  the  general  role,  based,  it 
seems,  upon  the  testator's  presumed  intention,  that,  in  the  absence 
of  anything  to  indicate  a  contrary  intention,  the  members  of  a 
class  to  whom  a  testamentary  gift  is  made,  whether  such  class  be 
founded  upon  the  testator  him«»1f  or  upon  another  person  who  has 
a  different  domicil,  are  to  be  ascertained  by  the  law  of  the  testa- 
tor's domicil,  though  resort  may  be  had  to  the  law  of  another 
jurisdiction  in  determining  the  status  of  a  claimant  (e.  g.,  his  status 
as  a  legitimate),  as  affecting  his  possession  o£  the  general  qualifica- 
tions of  membership  in  the  class  according  to  the  law  of  the  testa- 
tor's domicil. 

The  'legal  heirs"  of  a  testator's  uncles  and  aunts,  to  whom  he  has 
made  bequests,  are  to  be  ascertained  with  reference  to  the  laws  of 
the  state  of  the  testator's  domicil,  although  the  uncles  and  aunts  re- 
ferred to  resided  elsewhere,  and  certain  realty  which  is  to  be  sold 
by  the  executors  for  the  purpose  of  the  bequests  is  situate  in  several 
other  states.    Harris  v.  Ingails  (1907)  74  N.  H.  339,  68  AtL  34. 

So,  under  a  clause  in  a  will  giving  real  and  personal  property  to 
the  testator's  brother's  wife  for  life  and  at  her  decease  to  her  heirs 
at  law,  such  heirs  are  to  be  ascertained  by  the  laws  of  the  testator's 
domicil,  by  which  he  mnst  be  presumed  to  have  intended  that  they 
should  be  ascertained,  though  the  life  tenant  is  domiciled  and  the 
real  property  is  located  in  another  state.  Lincoln  v.  Perry  (1889) 
149  Mass.  368,  4  L.E.A.  215,  81  N.  E.  671. 

And  under  a  clause  in  a  will  giving  the  residue  of  testator's  es- 
tate, real,  personal,  and  mixed,  upon  the  decease  of  his  wife,  to  his 
brother,  if  living,  or  to  the  hitter's  then  heirs  at  law,  the  question 
who  are  such  heirs  is  determined  by  the  law  of  testator's  domicil, 
although  the  brother  died  domiciled  in  another  state.  Proctor  v. 
Clark  (1891)  154  Mass.  45, 12  L.E.A.  721,  87  N.  E.  673. 

And  likewise,  under  a  bequest  to  a  sister  of  the  testator,  and,  in 
the  event  that  she  should  die  before  him,  to  her  heirs,  such  heirs  are 
to  be  ascertained  by  the  law  of  testator's  domicil,  although  the  sis- 
ter has  been  domiciled  in  Germany,  and  the  testator  stated  her  place 
of  residence  in  the  bequest,  which  he  also  did  in  the  case  of  each 
of  the  other  legatees.  Be  Riesenberg  (1905)  116  Mo.  App.  308, 
90  S.  W.  1170. 

Under  a  provision  in  a  will  that  in  case  of  the  death  of  any  of  the 
beneficiaries  before  the  time  fixed  for  the  payment  of  their  respec- 
tive shares  under  the  will,  such  shares  shall  be  paid  over,  respective- 
ly, to  their  "next  of  kin,  as,  according  to  the  statute  of  distribu- 
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lions,  their  personal  estates  would  be  divided  and  distributed,"  it 
was  said,  in  Re  Devoe  (1901)  66  App.  Div.  1,  72  N.  T.  Supp.  962, 
affirmed  in  171  N.  Y.  281,  57  L.R.A.  536,  63  N.  E.  1102,  that  the 
statute  of  distributions  of  the  domicil  of  testatrix  governed,  although 
the  deceased  beneficiary  whose  share  was  affected  by  the  provision 
was  domiciled  in  another  state. 

Under  a  devise  of  land  in  Pennsylvania  "to  the  persons  entitled 
under  the  law  of  Wurtemburg,"  the  persons  thus  indicated  take  not 
under  the  law  of  Wurtemburg,  as  such,  but  under  the  provision  of 
the  will,  which  makes  such  law  a  part  of  it.  Beyle's  Estate  (1896) 
5  Pa.  Diet.  B.  416. 

In"  Ouerard  v.  Guerard  (1884)  73  Ga.  506,  construing  a  Penn- 
sylvania will  giving  all  testator's  property,  including  real  estate  in 
Georgia,  to  his  wife  for  life,  with  remainder  to  the  issue  of  the  mar- 
riage living  at  her  death,  and  in  default  of  such  issue  to  his  own 
"right  heirs,"  although  the  court  said  that  the  will  would  be  con- 
strued according  to  the  laws  of  Georgia,  it  was  held  that  evidence 
that  the  testator  lived  in  Pennsylvania  when  he  made  the  will  and 
when  he  died,  and  had  also  real  and  personal  property  there  when 
he  made  the  will ;  that  his  real  property  in  Georgia  was  derived  from 
his  mother;  that  he  had  a  brother  of  the  whole  blood  and  brothers 
and  sisters  of  the  half  blood  on  the  paternal  side;  and  that,  under 
the  laws  of  Pennsylvania,  when  the  will  was  made,  brothers  and 
sisters  of  the  whole  blood  inherited  in  preference  to  brothers  and 
sisterB  of  the  half  blood, — shows  that  the  testator  intended  by  the 
words  "right  heirs"  bis  brother  of  the  whole  blood,  in  accordance 
with  the  laws  of  Pennsylvania,  to  the  exclusion  of  brothers  and  sis- 
ters of  the  half  blood. 

Somewhat  similarly,  under  a  deed  of  trust  executed  in  Massa- 
chusetts by  a  donor  domiciled  there,  in  which  the  beneficiaries  are 
donor's  wife  and  children,  apparently  all  domiciled  in  Massachu- 
setts, as  members  of  donor's  family,  at  the  time  when  the  declara- 
tion of  trust  was  executed,  and  the  trustee  is  a  resident  of  the  same 
state,  and  provision  is  made  for  the  appointment  of  a  successor 
trustee,  when  necessary,  by  Massachusetts  courts,  the  persons  whom 
the  donor  intended  by  the  description  as  heirs  at  law  of  his  children 
must  be  determined  by  the  laws  of  Massachusetts,  although  some 
of  the  children  have  died  domiciled  in  another  country.  Codman  v. 
Krell  (1890)  152  Mass.  214,  25  N.  E.  90. 

And  under  an  antenuptial  agreement  executed  in  South  Carolina 
by  residents  thereof,  and  providing  that,  should  the  husband  sur- 
vive the  wife,  her  property,  in  the  absence  of  a  will,  is  to  go  to  her 
"heirs,"  the  heirs  who,  under  the  agreement,  are  entitled  to  the  wife's 
property,  are  to  be  ascertained  by  the  laws  of  South  Carolina,  though 
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a   part  of  the  property  is  real  estate  in  Georgia.    Brown  v.  Ransey 
(1884)  74  Ga.  210,  following  Guerard  v.  Guerard,  supra. 

Where,  however,  after  the  execution,  by  a  father,  of  a  deed  of 
slaves  to  his  daughter  and  her  husband  daring  their  lives,  and  at 
their  death  "to  be  returned  and  delivered  to  the  right  and  legal 
heir  or  heirs"  of  the  daughter,  she  and  her  husband  removed  to 
other  states  successively,  it  was  held,  in  Price  v.  Tally  (1847)  10 
Ala.  946,  that  while,  "in  the  interpretation  of  this  contract,  it  is 
to  be  governed  by  the  law  of  the  place  where  it  was  made,  that  in- 
terpretation is  that  whoever  answered  the  description  of  the  legal 
heirs  of  Folly  Wood  [the  daughter],  by  the  law  of  her  domicil,  at 
the  time  of  her  death,  will  be  entitled  to  the  remainder,  without 
regard  to  the  situs  of  the  property." 

And  under  a  will  made  and  probated  in  South  Carolina,  where 
the  testator  lived  and  died,  by  which  he  directed  his  executor  to 
purchase  slaves  for  the  use  of  his  (the  testator's)  sister,  during  her 
life,  and  after  her  death,  "said  negroes  to  return  and  vest  forever 
in  her  [two  named]  sons  .  .  .  and  the  heirs  of  their  bodies," 
while  the  degree  of  the  estate  which  is  conferred  upon  the  legatees 
must  be  governed  by  the  law  of  the  domicil  of  testator,  though  the 
three  legatees,  testator's  sister  and  her  two  sons,  are  residents  of 
another  state,  yet,  after  the  will  has  been  carried  out,  and  the  prop- 
erty delivered  to  the  legatees  and  brought  into  the  state  of  their 
domicil,  the  sister  taking  a  life  estate  in  the  slaves,  and  her  sons  a 
vested  estate  in  the  remainder,  as  tenants  in  common,  if  one  of 
the  sons  dies,  his  title  descends  according  to  the  law  of  his  domicil, 
and  his  heirs,  who  will  at  once  become  vested  with  all  his  property, 
are  ascertained  by  the  law  of  such  domicil,  and  not  by  the  law  of 
the  state  where  the  property  was  originally  acquired  under  the  will, 
and  from  which  it  was  brought  Penny  v.  Christmas  (1844)  7 
Rob.  (La.)  481. 

Tn  Merrill  v.  Preston  (1883)  135  Mass.  451,  under  a  deed  of 
trust,  which  was  executed  in  Massachusetts,  where  the  settlors  were 
domiciled  at  the  time,  making  an  ultimate  disposition  of  certain 
property,  when  all  the  special  objects  of  the  trust  had  failed,  to 
the  heirs  at  law  of  one  of  the  settlors,— while  the  court  was  "con- 
tent to  assume,  for  the  purposes  of  this  case,  that  the  law  of  Mary- 
land, where  Preston  [the  settlor]  was  domiciled  at  his  death,  is  to 
determine  who  are  his  heirs,"  it  was  held  that  as  the  Maryland 
law  designated  different  persons  in  different  contingencies,  the 
phrase  "heirs  at  law"  was  not  to  be  connected  with  the  special  prop- 
erty for  interpretation,  but  "taking  all  the  circumstances  into  ac- 
count, including  the  somewhat  artificial  character  of  the  importa- 
tion of  Maryland  law  into  this  instrument,  the  heirs  at  law  meant 
are  not  those  who  might  be  such  in  an  exceptional  case,  according 
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to  an  exceptional  role  of  problematical  application,  bet  those  who 
would  inherit  Horatio  W.  Preston's  land  by  the  general  law  of 
descent" 

And  in  Martin  v.  Lee  (1861)  4L.T.N.  S.  657,  an  appeal  from 
the  court  of  Queen's  Bench  in  Lower  Canada,  while  it  was  directly 
held  only  that  the  will  itself  showed  the  testatrix's  intention  that 
the  word  "children,"  as  used  therein,  should  not  include  grand- 
children, the  court,  while  having  dealt  with  the  case  upon  the  foot- 
ing that  it  ought  to  be  decided  according  to  the  law  of  Lower 
Canada,  desired  it  to  be  most  distinctly  understood  that  they  did 
not  intend  to  decide  that  it  ought  to  have  been  dealt  with  upon 
that  footing,  and  said,  without  intending  to  give  an  opinion  on 
the  point,  that  it  might  well  be  that,  the  will  having  been  written 
in  the  English  language,  the  courts  in  Canada  should  ascertain 
what,  according  to  the  English  law,  was  the  meaning  of  the  word 
"children"  as  used  in  the  will, — "the  law  of  the  domicil,  according 
to  which  the  case  must,  of  course,  be  decided,  resorting  to  the  for- 
eign law  or  language  for  the  purpose  of  deciding  the  meaning  of 
the  words  used  in  the  will." 

Law  governing  status  which  determines  membership  in  class. 

In  Levy  v.  Solomon  (1877)  37  L.  T.  N.  8.  263,  it  was  held, 
partly  on  the  authority  of  Boyes  v.  Bedale  (1863)  1  Hem.  &  11. 
798,  33  L.  J.  Ch.  N.  S.  283,  10  Jur.  N.  S.  196,  10  L.  T.  N.  S. 
131,  12  Week.  Rep.  232,  though  the  cases  seem  to  be  distinguishable, 
that  notwithstanding  the  admittedly  apparent  intention  of  the  tes- 
tator to  the  contrary,  in  construing,  according  to  English  law,  a 
testamentary  gift  to  the  "children"  of  a  son  of  the  testator,  who 
was  a  Jew  domiciled  in  England,  Buch  "children"  could  not  include 
children  illegitimate  according  to  the  law  of  England  because  born 
before  the  marriage  of  their  parents,  where  there  were  also  children 
horn  after  the  marriage  and  legitimate  according  to  English  law, 
although  according  to  Jewish  law  children  born  before  the  marriage 
of  their  parents  are  just  as  legitimate  as  children  born  afterwards. 

In  Boyes  v.  Bedale,  supra,  following  the  rule  that  a  will  must  be 
construed  according  to  the  law  of  testator's  domicil,  it  was  held 
that  a  bequest  in  an  English  will  to  the  children  of  testator's  nephew, 
who  was  domiciled  in  France,  could  not  be  claimed  by  an  illegitimate 
child  of  the  nephew,  although  it  had  been  legitimated  according 
to  the  law  of  France,  where  it  was  born,  by  the  subsequent  mar- 
riage of  its  parents  there,  and  a  declaration  of  intention  on  the 
part  of  its  father  to  legitimate  it. 

Boyes  t.  Bedale,  supra,  however,  was  expressly  disapproved  and 
overruled  in  Re  Andros  (1883)  24  Ch.  D.  637,  holding  that,  while 
an  English  will  giving  certain  personal  property  to  the  sons  of  the 
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testator's  deceased  nephew  must  be  construed  according  to  the  law 
of  England,  to  the  extent  that  that  law  requires  that  all  who  take 
under  a  gift  to  sons  of  a  named  father  should  be  legitimate  off- 
spring, the  question  what  sons  are  legitimate  is  determined  by  the 
law  of  the  domicil  of  the  father  at  the  time  of  the  son's  birth,  and 
a  son  legitimate  according  to  such  law  must  be  treated  as  legitimate 
in  England  for  the  purpose  of  the  bequest.  The  court  said  that  the 
question  who  are  legitimate  children  "certainly  is  not  ft  question  of 
construction  of  the  will.  It  is  a  question  of  status."  And  further : 
"The  law  ...  is  that  a  bequest  of  personalty  in  an  English 
will  to  the  children  of  a  foreigner  means  to  his  legitimate  children, 
and  that  by  international  law,  as  recognized  in  this  country,  those 
children  are  legitimate  whose  legitimacy  is  established  by  the  law 
of  the  father's  domicil.  Thus  ante  nati  whose  father  was  domiciled 
in  Guernsey  at  their  birth,  and  subsequently  married  the  mother 
so  as  to  make  the  ante  nati  legitimate  by  the  law  of  Guernsey,  are 
recognized  as  legitimate  by  the  law  of  this  country,  and  can  take 
under  such  a  gift." 

And  likewise,  under  a  specific  devise  of  real  estate,  as  well  as 
under  a  bequest  of  personalty,  to  trustees  upon  trust  for  testator's 
son  for  life,  and  upon  the  death  of  the  son,  for  all  his  "children," 
the  status  of  a  child  of  the  son  as  legitimate  is  determined  by  the 
law  of  the  son's  domicil  at  and  subsequent  to  the  birth  of  the  child, 
and  not  necessarily  by  the  law  of  the  testator's  domicil,  where  the 
real  estate  is  situated.  Re  Grey  [1892]  3  Ch.  SS,  61  L.  J.  Cb.  N. 
S.  622,  41  Week.  Hep.  60. 

But  under  a  bequest  in  an  English  will  to  the  children  of  testa- 
tor's son  after  the  tatter's  death,  where  the  son,  while  residing  in 
England,  had  illegitimate  children  by  a  woman  with  whom  he  co- 
habited, and  later,  after  becoming  domiciled  in  Holland,  had  an- 
other child  by  the  same  woman,  whom  he  subsequently  married, 
thereby,  according  to  the  law  of  Holland,  legitimating  all  the  pre- 
vious children,  while  the  status  of  the  child  born  in  Holland  prior 
to  the  marriage,  as  legitimate,  is  governed  by  the  law  of  Holland, 
and  such  child  shares  in  the  bequest  equally  with  a  child  born  after 
the  marriage,  it  seems  that  they  take  to  the  exclusion  of  the  chil- 
dren previously  born  in  England,  as  the  legitimating  effect  of  a 
subsequent  marriage  is  recogni2ed  in  England  only  when  the  mar- 
riage has  such  effect  according  to  the  law  of  the  father's  domicil 
at  the  time  of  the  birth,  as  well  as  at  the  time  of  the  subsequent 
marriage.  Goodman  v.  Goodman  (1862)  3  Giff.  643,  8  Jur.  N.  S. 
554,  6  L.  T.  N.  S.  641. 

In  Olmsted  v.  Olmsted,  infra,  however,  it  is  said  that  "in  this 
state  [New  York]  the  law  is  now  settled  in  accordance  with  the 
French  rule,  that  when  an  illegitimate  child  has  by  the  subsequent 
B.  R.  Car,  Vol.  IL— 38. 
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marriage  of  his  parents  become  legitimate  by  virtue  of  the  laws  of 
the  state  or  country  where  such  marriage  took  place  and  the  par- 
ents were  domiciled,  he  is  thereafter  legitimate  everywhere  and  is 
entitled  to  all  of  the  rights  flowing  from  that  status,  including  the 
right  to  inherit,  notwithstanding  the  fact  that  he  was  born  in  an- 
other country."  Citing  Miller  v.  Miller  (1883)  91  N.  T.  315, 
43  Am.  Hep.  669. 

In  Be  Wright  (1856)  2  Kay  &  J.  595,  25  L.  J.  Ch.  N.  S.  621, 
2  Jut.  N".  S.  465,  4  Week.  Rep.  541,  it  was  assumed  that,  under  a 
bequest  in  an  English  will  to  children  of  a  testator's  son,  by  the 
law  of  England  only  legitimate  children  could  take,  and  the  prin- 
cipal question  involved  was  what  was  the  proper  personal  law  of 
the  claimant,  by  which  his  status  as  legitimate  or  illegitimate  should 
be  determined. 

A  somewhat  different  question  was  presented  in  Skaw  v.  Gould 
(1868)  LR.3H.  L.  55,  37  L.  J.  Ch.  N.  S.  433,  18  L.  T.  S.  S. 
833,  where  the  status  of  children,  instead  of  depending  upon  the 
legitimating  effect  of  a  concededly  valid  subsequent  marriage  be- 
tween their  parents,  turned  upon  the  validity  of  the  prior  marriage 
of  their  parents,  which,  in  turn,  depended  upon  the  validity  of  a 
divorce  of  one  of  the  parents  from  a  former  spouse;  and  it  was  there 
held  that  under  a  devise  and  bequest  in  an  English  will  of  real 
estate  "to  the  first  and  other  sons  lawfully  begotten"  of  testator's 
great  niece,  and  of  his  personal  estate  to  her  "children,"  where  the 
great  niece  had  married  a  man  in  England  while  both  were 
domiciled  there,  and  afterward  obtained  a  divorce  in  Scotland  by 
inducing  her  husband  to  go  there  merely  long  enough  to  give  the 
Scotch  courts  jurisdiction  according  to  the  Scotch  divorce  law,  and 
subsequently  married  in  Scotland,  where  she  and  her  husband  be- 
came permanently  domiciled  and  had  the  children  in  question,  the 
English  courts  could  not  recognize  the  validity  of  the  divorce,  on 
account  of  want  of  jurisdiction  of  the  Scotch  court  by  reason  of 
want  of  a  bona  fide  residence  of  the  parties  there,  and  that  the 
subsequent  marriage,  for  the  purposes  of  the  English  law,  was  il- 
legal and  the  issue  therefore  illegitimate,  so  that  the  children  could 
not  take  under  the  will. 

But  in  Be  Hall  (1901)  61  App.  Div.  266,  70  N.  T.  Supp.  406, 
where  the  rights  of  a  child  as  next  of  kin  of  a  certain  person,  under 
a  bequest  to  such  person,  or  to  his  next  of  kind  if  he  were  not  sur- 
viving at  the  time  limited  for  payment,  depended  solely  upon  the 
child's  status  as  legitimate;  and  where  it  appeared  that  the  claim- 
ant's mother,  an  American,  was  married  in  France  and  afterward 
obtained  a  divorce  in  Dakota,  where  she  had  obtained  a  domicil, 
and  subsequently  married  and  resided  and  gave  birth  to  the  claim- 
ant in  Dakota, — it  was  held  that  the  claimant,  being  legitimate  in 
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Dakota,  would  be  recognized  as  such  in  New  York  for  the  purpose 
of  taking  personalty  under  a  New  York  will,  even  though  the 
Dakota  divorce,  according  to  New  York  law,  was  ineffectual  to 
affect  the  status  of  the  parties  thereto  outside  of  Dakota,  because 
obtained  against  a  nonresident  of  that  state  who  was  not  personally 
served  therein,  and  who  did  not  appear. 

The  two  following  cases,  however, — in  which,  conceding  the  legit- 
imating effect  of  a  valid  subsequent  marriage,  the  status  of  chil- 
dren turned  upon  the  validity  of  the  subsequent  marriage  alleged 
to  have  the  legitimating  effect,  which  validity,  in  turn,  depended 
upon  the  validity  of  a  prior  divorce  of  one  of  the  parents  from  a 
former  spouse, — are  in  accord  with  Shaw  v.  Gould,  supra. 

As  said  in  Adams  v.  Adams  (1891)  151  Mass.  290,  13  L.B.A. 
375,  28  N.  E.  260 :  "The  rule  that  the  status  of  the  domicil  is  the 
status  everywhere  most  yield  when  the  status  is  constructed  on 
principles  which  are  contrary  to  those  which  are  generally  recog- 
nized, or  which  can  be  admitted  by  the  law  of  the  forum  resorted 
to."  And  accordingly  a  child  cannot  take,  as  such,  under  a  Massa- 
chusetts will,  together  with  concededly  legitimate  children,  where 
the  father,  having  deserted  his  wife  and  their  children,  and  hav- 
ing become  domiciled  in  another  state,  became,  in  a  third  state, 
the  father  of  the  child  in  question  by  a  woman  domiciled  in  the 
last  state,  by  the  laws  of  which  a  subsequent  valid  marriage  would 
legitimate  previously  bom  children,  and  in  which  the  parents  of  the 
child  subsequently  married,  after  the  father  had  obtained  from  his 
former  wife  a  divorce,  which,  however,  was  obtained  before  he  had 
been  a  resident  of  that  state  for  the  time  required  by  the  statute  of 
such  state,  to  give  the  court  jurisdiction  of  the  action,  although  the 
court  was  imposed  upon  and  the  records  contained  recitals  showing 
jurisdiction. 

And  in  Olmsted  v.  Olmsted  (1908)  190  N.  Y.  458,  123  Am. 
St.  Rep.  585,  83  N.  E.  569,  reversing  118  App.  Div.  69,  102  N. 
Y.  Supp.  1019,  it  was  held  that  where,  in  the  case  of  a  devise  of 
real  estate  to  the  issue  of  testator's  two  sons,  after  the  death  of 
the  survivor  of  them,  one  of  the  sons  having  deserted  his  wife  and 
children  and  having  contracted  a  ceremonial  marriage  and  had 
illegitimate  children  in  another  state,  subsequently  obtains  from 
his  lawful  wife,  in  a  third  state,  where  he  has  become  permanently 
domiciled,  a  divorce  valid  there  but  invalid  in  New  York,  the  state 
of  their  matrimonial  domicil,  because  obtained  upon  grounds  not 
recognized  in  that  state,  and  because  the  court  granting  it  never 
obtained  jurisdiction  of  the  wife,  a  resident  of  New  York,  as  proc- 
ess was  served  upon  her  by  publication  only  and  not  personally, 
and  she  had  no  notice  of  the  action  and  did  not  appear  therein; 
after  which  divorce  another  ceremonial  marriage  is  performed  be- 
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tween  Mm  and  the  mother  of  Ms  illegitimate  children,  in  the  rtate 
where  the  divorce  was  obtained,  whereby  the  children,  by  the  law 
of  that  atate,  are  legitimated, — the  status  of  Buch  children  as  law- 
ful issue,  entitled  to  share  in  the  property  together  with  their 
father's  concededly  lawful  issue,  cannot  be  recognized  in  New  York, 
as,  by  the  laws  of  that  state,  the  alleged  legitimating  marriage  was 
polygamous  and  void,  by  reason  of  the  invalidity,  under  the  same 
laws,  of  the  prior  divorce. 

The  foregoing  case  was  carried,  because  of  its  alleged  violation 
of  the  full  faith  and  credit  clause  of  the  Federal  Constitution,  to 
the  United  States  Supreme  Court,  wMch,  without  expressing  any 
opinion  as  to  the  correctness  of  the  decision  of  the  New  York  court 
of  appeals  upon  the  question  under  discussion,  held  that  such  con- 
stitutional provision  does  not  require  the  courts  of  one  state  to  give 
effect  to  the  statute  of  another  state  legitimatizing  children  born 
prior  to  the  marriage  of  their  parents,  so  as  to  control  the  devolution 
of  title  to  lands  m  the  former  state  under  a  will, — especially  where 
to  give  effect  to  such  statute  would  disturb  interests  already  vested 
when  the  statute  was  enacted.  Olmsted  v.  Olmsted  (1910)  216  TJ. 
S.  386,  54  L.  ed.  530,  25  L.B.A.(N.S.)  1292,  30  Sup.  Ct  Eep. 
292. 

Where  a  testator  devised  lands  situate  in  four  different  states, 
including  that  of  his  domicil,  to  his  son  residing  in  one  of  the  other 
states,  with  remainder  to  the  "heirs  of  his  [the  eon's]  body,"  it 
will  be  presumed,  in  the  absence  of  circumstances  showing  a  con- 
trary intention,  that  the  testator  used  the  words  "heirs  of  Ms  body" 
with  reference  to  the  law  of  Ms  own  domicil;  and  they  do  not  in- 
clude an  illegitimate  child  of  the  son  which  under  the  law  of  tes- 
tator's domicil  could  have  been  legitimated  only  by  the  marriage 
of  its  parents,  although  it  has  become,  under  the  law  of  the  state 
of  its  father's  domicil,  an  heir  of  the  body  of  its  father,  as  to  lands 
owned  by  the  father  in  that  state,  in  consequence  of  a  written  recog- 
nition by  its  father.  Keith  v.  Eaton  (1897)  58  Kan.  732,  61  Pac 
271. 

And  the  meaning  and  intention  of  a  testatrix  domiciled  in  New 
York,  in  the  use  of  the  words  'lawful  issue"  in  her  will,  by  which 
she  gives  property  to  the  lawful  issue  of  her  daughter,  must  be 
ascertained  by  the  law  of  New  York,  and  such  words  do  not  in- 
clude an  adopted  child  of  the  daughter  of  the  testatrix,  although 
by  the  law  of  the  domicil  of  the  daughter,  where  the  child  was 
adopted,  it  has  the  same  legal  status  as  a  child  bom  to  the  adopt- 
ing parents  in  lawful  wedlock.  New  York  Life  Ins.  &  T.  Co.  v. 
Visit  (1899)  161  N.  Y.  11,  76  Am.  St.  Hep.  238,  55  N.  E.  311. 

A.  C.  W. 
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JOSEPH    THOELEY,    LIMITED    v.    ORCHIS    STEAM- 
SHIP COMPANY,  LIMITED. 

[1907]  1  E.  B.  BOO. 

Also  Reported  in  70  L.  J.  K.  B.  N.  S.  89.1,  M  L.  T.  N.  B.  488,  23  Timw 

L.  B.  338,  12  Com.  Cm.  281. 


Goods  were  shipped  for  carriage  under  a  bill  of  lading,  which  con- 
tained an  exception  clause  exempting  the  shipowners  from  liability  for 
loss  arising  from  (inter  alia)  negligence  of  stevedores  employed  by  them 
In  discharging  the  ship.  The  ship  deviated  from  the  voyage  as  described 
in  the  bill  of  lading.  la  the  process  of  discharging  the  ship  at  the  port 
of  destination  the  goods  were  damaged  through  the  negligence  of  the 
stevedores  employed  by  the  shipowners.  In  an  action  brought  by  the 
owners  of  the  goods  to  recover  the  amount  of  the  loss  so  occasioned  to 
them: — 

■Slid  (affirming  the  Judgment  of  Channel!,  J.),  that  the  defendants, 

having,  by  reason  of  the  deviation,  failed  to  perform  the  bill  of  lading 

contract,  were  not  entitled  to  set  up  by  way  of  defense  the  exception 

clause  therein  contained,  and  therefore  the  action  was  maintainable. 

BaXm  v.  Joly,  Victoria  i  Co.  (1890)  0  Times  L.  R.  MS,  followed. 

(February  26, 1B07.) 

Application  by  the  defendants  for  judgment  or  a  now  trial 
in  an  action  tried  before  Channel!,  J.,  and  a  special  jury. 

The  action  was  by  owners  of  goods  shipped  under  a  bill  of 
lading  against  shipowners  in  respect  of  damage  to  those  goods. 
The  plaintiffs,  who  were  manufacturers  of  food  stuffs  for  cattle, 
were  owners  of,  and  indorsees  of  the  bill  of  lading  given  with 
respect  to,  897  tons  of  locust  beans  which  were  shipped  on  the 
defendants'  steamship  Orchis,  described  in  the  bill  of  lading 
as  "now  lying  in  the  port  of  Limassol  and  bound  for  London," 
[661]  for  delivery  in  the  port  of  London.  The  bill  of  lading 
contained  an  exception  clause  exempting  the  shipowners  from 
liability  for  loss  arising  from  (vnier  alia)  "any  act,  neglect,  or 
default  whatsoever  of  the  pilot,  master,  officers,  engineers,  crew, 
stevedores,  servants,  or  agents  of  the  owners,  in  the  management, 
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loading,  stowing,  discharging,  or  navigation  of  the  ship,  or  other- 
wise." The  Orchis,  when  loaded  with  the  beans,  instead  of  go- 
ing straight  to  London,  proceeded  from  Limassol  to  a  port  in 
Asia  Minor,  and  thence  to  a  place  in  the  North  of  Palestine,  and 
thence  to  Malta,  and  so  to  London ;  and  there  had  therefore  been 
a  deviation  from  the  voyage  as  specified  in  the  bill  of  lading. 
When  the  beans  had  been  unloaded,  it  was  found  that  they  had 
been  damaged  through  admixture  with  a  poisonous  earth  called 
terra  umber,  a  large  quantity  of  which  had  also  been  carried 
on  the  ship  as  ballast,  and  the  plaintiffs  were  consequently  un- 
able to  make  use  of  the  beans.  They  thereupon  brought  the 
action,  claiming  damages  in  respect  of  the  loaa  so  occasioned 
to  them.  The  defendants  by  way  of  defense  alleged  that  the 
damage  had  been  caused  solely  by  the  act,  neglect,  or  default 
of  the  master  or  stevedores  in  the  loading,  stowing,  or  dischar- 
ging of  the  vessel,  for  which  by  the  terms  of  the  bill  of  lading 
the  defendants  were  not  liable.  The  plaintiffs,  who  did  not  know 
of  the  deviation  till  after  they  had  obtained  discovery  of  docu- 
ments in  the  case,  in  reply  alleged  that  the  Orchis  had  deviated 
from  the  ordinary  course  of  the  voyage  specified  in  the  bill 
of  lading,  and  therefore  the  defendants  were  not  entitled  to  rely 
on  the  provisions  of  the  exception  clause.  The  jury  found  that 
the  terra  umber  and  the  locust  beans  were  properly  stowed  on 
the  ship,  and  separated,  and  that  the  admixture  of  them  was 
caused  during  the  discharge  of  the  ship,  and  they  assessed  the 
damages  at  2401. 

!  Upon  these  findings  Channel!,  J.,  on  the  authority  of  Balian 
v.  Johj,  Victoria  &  Co.  (1890)  6  Timea  L.  R.  345,  gave  judg- 
ment for  the  plaintiffs  for  the  damages  found  by  the  jury. 
[1907]  1KB.  243,  T6  L.  J.  K.  B.  N.  S.  106,  23  Times  L.  E. 
89,  12  Com.  Cas.  51 

Scrutton,  K.C.  (Lewis  Noad  with  him),  for  the  defendants. 
In  this  case  the  deviation  cannot  possibly  have  conduced  to  the 
[662]  damage  to  the  beans,  which  the  jury  has  in  effect  found 
to  have  been  caused  by  the  negligence  of  the  stevedores  in  dis- 
charging the  ship.  That  being  the  case,  the  deviation  cannot  have 
the  effect  of  rendering  the  exception  clause  inapplicable.    As  in 
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the  case  of  other  contracts,  a  term  in  a  contract  of  affreightment, 
Buch  as  the  warrant;  of  seaworthiness,  or  the  obligation  not  to 
deviate,  which  would  constitute  a  condition  precedent,  while  the 
contract  was  executory,  must,  when  the  contract  is  executed  by 
the  goods  having  been  carried  to  their  destination,  and  the 
holder  of  the  bill  of  lading  has  thereby  received  the  whole  or  a 
substantial  part  of  the  consideration  for  the  contract,  be  regarded 
as  merely  a  warranty  in  the  stricter  sense,  i.  e..  a  collateral  agree- 
ment on  which  an  actios  may  be  maintained  to  recover  damages 
in  respect  of  any  loss  which  can  be  proved  to  have  been  occasioned 
by  a  breach  of  it.  See  Bekn  v.  Burneaa  (1863)  3  Best  &  S.  751, 
32  L.  J.  Q.  B.  N.  S.  204,  9  Jur.  N.  S.  620,  8  L  T.  N.  S.  207, 
11  Week.  Rep.  496,  6  Eng.  Rul.  Cas.  942 ;  Ellen  v.  Topp  (1851) 
6  Exch,  424,  20  L.  J.  Exch.  N.  S.  241,  15  Jur.  451 ;  Pust  v. 
Dowie  (1863)  32  L.  J.  Q.  B.  N.  S.  179;  (1864)  6  Best  &  S. 
20,  34  L.  J.  Q.  B.  N.  S.  127,  IS  Week.  Rep.  459;  Graves  v. 
Legg  (1854)  9  Exch.  709,  at  p.  716,  2  C.  L.  R.  1266,  23  L.  J. 
Exch.  N.  S.  228.  In  this  case  the  loss  that  occurred  could  not 
be  attributed  to  the  deviation,  and  therefore  any  damages  would 
be  merely  nominal.  The  obligation  not  to  deviate  stands  on  the 
same  footing  in  this  respect  as  the  warranty  of  seaworthiness, 
which  operates  as  a  condition  precedent  to  the  obligation  of  a 
charterer  to  load  the  ship,  but,  when  the  goods  have  been  shipped 
and  carried  to  the  port  of  destination,  ceases  to  be  a  condition, 
the  result  being  that  the  cargo  owner  cannot  then  repudiate  the 
contract  on  the  ground  that  the  ship  was  not  seaworthy,  but,  if 
that  was  so,  can  only  sue  for  such  damage  to  the  cargo  as  may  be 
considered  attributable  to  the  ship's  being  unseaworthy.  Have- 
lock  v.  Geddes  (1809)  10  East,  555,  at  p.  564,  10  Revised  Rep. 
380;  Worms  v.  Storey  (1855)  11  Exch.  427,  25  L.  J.  Exch.  N.  S. 
1;  Kopitoff  v.  Wilson  (1876)  1  Q.  B.  D.  377,  45  L.  J.  Q.  B. 
N.  S.  436,  34  L.  T.  N.  S.  677,  24  Week.  Rep.  706,  3  Asp.  Mar. 
L.  Cas.  163;  The  Pentland  (1897)  13  Times  L.  R.  430.  See 
also  Story  on  Bailments,  9th  ed.  §§  413a,  413b,  413c,  413d,  and 
the  American  cases— Collier  v.  Valentine  (1848)  11  Mo.  299, 
49  Am.  Dec.  81;  Hart  v.  Allen  (1833)  2  Watts,  114— there 
cited.  In  all  the  cases  where  deviation  has  been  held  to  pre- 
clude the  shipowner  from  setting  up  the  exception  clause,  Buch 
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as  Davis  v.  Garrett  (1830)  6  Brag.  716,  4  Moore  k  P.  540,  8 
L.  J.  C.  F.  253,  5  Eng.  Kul.  Cas.  273,  the  damage  was  caused 
by,  or  at  any  [683]  rate  occurred  daring,  the  deviation,  which 
was  not  the  case  here.  See  Leduc  v.  Ward  (1888)  30  Q.  B.  I). 
475,  57  L.  J.  Q.  B.  N.  S.  379,  58  L.  T.  N.  S.  908,  36  Week. 
Rep.  537,  6  Asp.  Mar.  L.  Cas.  290;  The  Dunbeih  [1897]  P. 
133,  66  L.  J.  Prob.  N.  S.  66,  76  L.  T.  N.  S.  658,  8  Asp.  Mar. 
L.  Cas.  284.  In  Scaramanga  v.  Stamp  (1880)  5  C.  P.  D.  295, 
at  p.  299,  49  L.  J.  C.  P.  N.  S.  674,  42  L.  T.  N.  S.  840,  28 
Week.  Rep.  691,  4  Asp.  Mar.  L.  Cas.  295,  the  question  which 
arises  here  was  left  open.  In  Balian  v.  Joly,  Victoria  &  Co. 
(1890)  6  Times  L.  R.  345,  the  loss  occurred  during  the  devia- 
tion; and,  though  it  was  suggested  in  the  judgments  that  the 
deviation  displaced  the  bill  of  lading  contract  altogether,  that 
suggestion  was  merely  obiter,  and  was  wholly  unnecessary  for 
the  decision  of  the  case,  and  therefore  that  decision  cannot  be 
considered  as  concluding  the  present  case.  The  contract  of  af- 
freightment does  not  stand  on  the  same  footing  as  the  contract 
of  insurance,  as  regards  the  effect  of  deviation.  It  was  given 
in  the  court  below  as  a  reason  why  the  deviation  should  sweep 
away  the  exception  clause,  that  it  would  affect  any  insurance 
on  the  goods.  It  is  difficult,  however,  to  see  how  the  fact  that 
the  cargo  owner  has  entered  into  an  independent  contract  with 
a  third  party  can  affect  the  bill  of  lading  contract.  The  ex- 
ception clause  and  the  policy  of  insurance  do  not  necessarily 
cover  the  same  risks.  There  was  no  evidence  that  there  was  any 
insurance  in  this  case.  Policies  of  insurance  generally  contain 
a  deviation  clause  at  the  present  day. 

J.  A.  Hamilton,  K.C.,  and  Chaytor,  for  the  plaintiffs.  Both 
on  the  true  construction  of  the  bill  of  lading,  and  also  on  au- 
thority, the  plaintiffs  are  entitled  to  succeed.  On  the  principles 
which  have  been  laid  down  in  Davis  v.  Garrett  (1830)  6  Bing. 
716,  4  Moore  &  P.  540,  8  L.  J.  C.  P.  253,  5  Eng.  Rul.  Cas. 
273,  and  other  decisions  on  the  subject  prior  to  Balian  v.  Joly, 
Victoria  &  Co.  (1890)  6  Times  L.  R.  345,  and  which  have  been 
treated  as  well  established  for  a  long  period  of  time,  the  de- 
viation prevents  the  defendants  from  availing  themselves  of  the 
exception  clause.     Furthermore,  the  decision  in  Balian  v.  Joly, 
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Victoria  &  Co.  supra,  is  really  conclusive  of  the  present  case, 
and  that  decision  ia  binding  on  this  court.  Id  the  case  of  poli- 
cies of  insurance,  it  is  clear  that  upon  a  deviation  the  policy 
is  thenceforward  vitiated,  and  the  underwriter  is  released  from 
liability  in  respect  of  any  loss  which  may  subsequently  happen, 
the  reason  being  that  which  was  given  by  Lord  [864]  Mans- 
field in  the  case  of  Lavahre  v.  Wilson  (1779)  1  Dougl.  K.  B. 
4th  ed.  p.  284,  namely,  that  a  different  voyage  has  been  substi- 
tuted for  that  contemplated  in  the  policy  of  insurance.  The 
same  principle  applies  to  contracts  of  affreightment  The  ef- 
fect of  deviation  is  to  substitute  a  different  voyage  for  that  con- 
tracted for  in  the  bill  of  lading  contract,  and  therefore  the  ship- 
owner, who  has  not  performed  that  contract,  cannot  set  up  the 
exception  clause,  which  formed  part  of  it,  and  was  only  ap- 
plicable to  the  voyage  as  therein  contracted  for  by  the  parties. 
That  is  really  the  principle  which  is  necessarily  involved  in  the 
decision  in  BaJian  v.  Joly,  Victoria  &  Co.  supra,  and  has  been 
treated  in  all  the  text-books  on  the  subject  as  established  by  that 
decision.  Even  if  the  statements  in  the  judgments  to  that  effect 
can  be  treated  as  merely  obiter,  as  they  have  stood  unquestioned 
for  about  seventeen  years,  the  court  would  hardly  overrule  them 
now.  The  plaintiffs  never  contracted  that,  on  a  voyage  other 
than  a  voyage  direct  from  Limassol  to  London,  the  defendants 
should  not  be  liable  for  loss  arising  from  the  negligence  of  their 
servants  or  employees.  The  propositions  laid  down  in  Behn  v. 
Burness  (1863)  3  Best  &  S.  751,  32  L.  J.  Q.  B.  N.  S.  204,  9 
Jur.  N.  S.  620,  8  L  T.  N.  S.  207,  11  Week.  Eep.  496,  6  Eng. 
Rul.  Cas.  942,  and  similar  cases  upon  which  the  defendants  rely 
really  have  no  application  in  the  present  case.  In  that  case  the 
question  was  whether  the  charterer  was  bound  to  load  the  ship, 
and  not  whether  the  shipowner  could  set  up  the  exception  clause. 
The  fact  that  the  damage  in  this  case  occurred  in  the  course  of 
discharging  the  ship,  after  the  voyage  was  over,  does  not  help 
the  defendants.  Unnecessary  delay  is  equivalent  to  deviation. 
The  discharge  of  the  ship  was  delayed  by  the  deviation  from  the 
ordinary  course  of  the  voyage.  According  to  the  authorities, 
where  the  ship  is  unseaworthy  or  there  has  been  a  deviation, 
the  only  possible  way  in  which  the  shipowner  could,  on  any  view, 
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escape  liability  for  subsequent  loss  or  damage  to  the  cargo,  would 
be  by  showing  that  the  loss  or  damage  would  have  occurred  all 
the  same,  whether  the  ship  had  been  seaworthy  or  not,  or  wheth- 
er the  deviation  had  taken  place  or  not  It  is  not  very  material 
here  whether  the  effect  of  the  deviation  is  altogether  to  displace 
the  exception  clause,  or  only  to  displace  it  unless  the  shipowners 
can  show  that  the  loss  must  [66S]  have  taken  place  whether 
there  had  been  a  deviation  or  not  The  defendants  here  must 
say  that,  whether  there  had  been  a  deviation  or  not,  the  steve- 
dores employed  in  discharging  the  ship  would  equally  have  been 
guilty  of  negligence  by  which  the  damage  would  have  been  oc- 
casioned to  the  goods.  It  is  impossible  for  them  to  say  this,  for 
the  circumstances  under  which  the  goods  would  have  been  dis- 
charged might  have  been  wholly  different  if  the  goods  had  ar- 
rived earlier.  The  decision  in  Balian  v.  Joly,  Victoria  &  Co. 
supra,  shows  that  the  effect  of  the  deviation  in  preventing  the 
shipowner  from  setting  up  the  exception  clause  cannot  depend 
on  whether  the  damage  occurred  in  consequence  of  or  during  the 
deviation;  because  that  could  have  no  bearing  on  the  clause  in 
question  in  that  case,  which  was  one  limiting  the  shipowner's 
liability  to  5/.  on  each  bale  of  goods,  in  the  absence  of  a  declara- 
tion of  value  at  the  port  of  shipment.  [They  also  cited  IAttey 
v.  Doubleday  (1881)  7  Q.  B.  D.  510,  51  L.  J.  Q.  B.  JT.  S. 
310,  44  L,  T.  N.  S.  814,  46  J.  P.  708 ;  Carver  on  Contract  of 
Carriage  by  Sea,  4th  ed.  §  288,  p.  354;  Abbott  on  Shipping, 
14th  ed.  p.  525;  Phelps,  James  &  Co.  v.  BUI  [1891]  1  Q.  B. 
605,  at  p.  617,  60  L.  J.  Q.  B.  N.  S.  382,  64  L.  T.  N.  S.  610, 
7  Asp.  Mar.  L.  Cas.  42 ;  WUson,  Sons  &  Co.  v.  Owners  of  Cargo 
per  the  Xantho  (1887)  12  App.  Cas.  503,  at  pp.  510,  511,  56 
L.  J.  Prob.  N.  S.  116,  57  L.  T.  N.  S.  701,  36  Week.  Rep.  353, 
6  Asp.  Mar.  L.  Cas.  207 ;  Parsons  on  Marine  Insurance,  1868 
ed.  p.  5.] 

Scrutton,  K.C.,  in  reply. 

Collins,  M.B. :  In  this  case  the  plaintiffs  were  the  owners  of 
a  cargo  of  locust  beans  shipped  on  board  the  defendants'  ship 
under  a  bill  of  lading,  of  which  the  plaintiffs  became  indorsees. 
The  bill  of  lading  described  the  ship  as  "now  lying  in  the  port  of 
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Limassol  and  bound  for  London,"  and  contained  the  usual  ex- 
ceptions, including  an  exception  of  lose  arising  from  negligence 
of  stevedores  in  loading  or  discharging  the  ship.  When  the 
cargo  had  been  unloaded  at  the  port  of  destination,  it  was  found 
that  it  had  been  injuriously  affected  by  being  admixed  with  a 
poisonous  earth  called  terra  umber,  a  quantity  of  which  web 
carried  in  the  ship  as  ballast,  and  this  had  occurred  through 
the  negligence  of  those  employed  in  discharging  the  cargo.  Prima 
facie,  damage  occasioned  by  such  negligence  would  be  one  of 
[666]  the  matters  covered  by  the  exception  clause  in  the  bill  of 
lading,  but  the  plaintiffs  contend  that  the  defendants  cannot  rely 
upon  that  clause,  because  the  ship  deviated  from  the  voyage 
contracted  for  in  the  bill  of  lading.  There  is  no  doubt  that  the 
ship  did  so  deviate,  because,  instead  of  proceeding  direct  from 
Limassol  to  London,  she  went  first  to  two  ports  in  Asia  Minor 
and  thence  made  her  way  to  London.  The  question  is  as  to  the 
legal  effect  of  that  deviation  under  the  circumstances  of  the  pres- 
ent case.  Channell,  J.,  held  that  it  had  the  effect  of  displacing 
the  express  contract  contained  in  the  bill  of  lading,  and  so  pre- 
cluding the  shipowners  from  setting  up  the  exception  clause 
therein  contained.  He  based  that  decision  upon  the  case  of 
Balian  v.  Joly,  Victoria  &  Co.  (1890)  6  Times  L.  R.  345.  The 
decision  in  that  case,  which  has  now  stood  for  about  seventeen 
years,  appears  to  me  to  be  in  point,  and,  unless  it  can  be  made 
out  that  for  any  reason  we  ought  not  to  follow  it,  I  think  it 
concludes  the  present  ease.  In  that  case  tobacco  was  shipped  on 
board  a  ship  for  carriage  from  Lagos  to  London.  By  the  bill 
of  lading  certain  perils  were  excepted,  and  there  was  also  a  clause 
by  which  it  was  provided  that,  in  the  case  of  packages  over  51. 
each  in  value  being  shipped,  the  value  thereof  must  be  declared 
before  shipment,  otherwise  the  defendants  would  not  be  liable  for 
more  than  51.  per  package.  The  tobacco,  which  was  shipped  in 
bales,  the  value  of  each  bale  being  over  51.,  ultimately  arrived 
in  London,  but  by  another  ship  and  another  route  than  that  con- 
templated in  the  bill  of  lading.  Upon  its  arrival  it  was  found 
that  a  number  of  the  hales  were  damaged,  and  an  action  was 
brought  by  the  shippers  in  respect  of  that  damage.  There  hav- 
ing been  no  declaration  of  the  value  before  shipment,  the  ship- 
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owners  Bought  to  set  tip  by  way  of  defense  the  clause  in  the  bill 
of  lading  by  which,  in  the  absence  of  a  declaration  of  value,  their 
liability  was  to  be  limited  to  5£.  in  respect  of  each  package.  The 
Court  of  Appeal,  consisting  of  Lord  Esher,  M.R.,  Fry,  L.J.,  and 
Lopes,  L.J.,  held  that  the  fact  of  deviation  was  a  complete  an- 
swer to  the  defense  bo  set  up,  as  having  the  effect  of  displacing 
the  provision  in  the  contract  upon  which  the  defendants  relied, 
and  precluding  them  from  setting  it  up.  Upon  looking  at  the 
grounds  of  the  [667]  judgments  given  in  that  case,  they  appear 
to  me  to  affirm  a  principle  which  is  as  much  applicable  to  the 
present  case  as  to  that  case.  The  principle  underlying  those 
judgments  seems  to  be  that  the  undertaking  not  to  deviate  has 
the  effect  of  a  condition,  or  a  warranty  in  the  sense  in  which  the 
word  is  used  in  speaking  of  the  warranty  of  seaworthiness,  and, 
if  that  condition  is  not  complied  with,  the  failure  to  comply  with 
it  displaces  the  contract.  It  goes  to  the  root  of  the  contract, 
and  its  performance  is  a  condition  precedent  to  the  right  of  the 
shipowner  to  put  the  contract  in  suit.  It  may  be,  no  doubt, 
that,  although  that  condition  is  broken,  the  circumstances  are 
such  as  to  give  rise  to  an  implied  obligation  on  the  part  of  the 
cargo  owner  to  pay  the  shipowner  the  freight,  and,  it  may  be,  to 
perform  other  stipulations  which  may  be  implied  under  the  cir- 
cumstances from  the  fact  of  the  carriage  of  the  cargo  to  its  des- 
tination ;  but  that  is  quite  consistent  with  the  effect  of  the  devia- 
tion being  to  displace  the  special  contract  expressed  in  the  bill 
of  lading.  This  court  appears  to  me  really  to  have  held  in  Balian 
v.  Joly,  Victoria  &  Co.  supra,  that  this  is  the  true  principle  with 
regard  to  the  effect  of  deviation,  and  therefore  it  is  not  necessary 
to  trace  the  loss  which  has  occurred  to  the  deviation.  In  the 
case  of  Balian  v.  Joly,  Victoria  £  Co.  supra,  the  fact  that  there 
had  been  a  deviation  had  no  relation  to  the  value  of  the  tobacco ; 
nor,  if  the  damage  to  it  was  attributable  to  the  deviation,  could 
that  fact  have  had  any  bearing  upon  the  question  whether  the 
shipowners  were  entitled  to  set  up  by  way  of  defense  the  particu- 
lar stipulation  of  the  bill  of  lading  upon  which  in  that  case  they 
were  relying;  and  yet  this  court  held  that  the  effect  of  the  de- 
viation was  to  prevent  them  from  setting  up  that  stipulation. 
It  seems  to  me  that  really  the  only  way,  in  point  of  principle,  in 
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which  the  decision  in  Balian  v.  Joly,  Victoria  &  Co.  supra,  can 
be  explained  is  that  the  court  regarded  the  deviation  as  amount- 
ing to  failure  to  comply  with  a  condition  precedent,  and  therefore 
as  displacing  the  express  contract,  independently  of  any  question 
whether  the  deviation  had  any  bearing  on  the  particular  loss 
complained  of  by  the  cargo  owners.  If  that  be  the  true  principle, 
it  is  applicable,  as  it  appears  to  me,  to  the  present  case.  There 
[688]  is  no  connection,  it  is  true,  between  the  deviation  and  the 
particular  negligence  which  in  this  case  occasioned  the  loss,  but 
that  is  quite  immaterial  if  the  principle  underlying  the  decision 
in  Balian  v.  Joly,  Victoria  &  Co.  supra,  applies,  namely,  that 
the  shipowner  cannot  set  up  the  exception  clause  in  the  bill  of 
lading  contract,  which  only  exists  for  his  benefit,  if  he  has  not 
performed  a  condition  precedent  upon  which  his  right  to  rely  on 
that  contract  depends.  I  do  not  think  that  it  is  necessary  for 
me  to  go  through  the  authorities  which  have  been  cited,  but  it 
seems  to  me  that  the  last  authority  to  which  I  have  referred  is 
really  consistent  with  all  the  earlier  authorities  on  the  subject 
as  far  back  as  the  time  of  Lord  Mansfield.  I  would  only  add 
that  I  am  unable  to  see  any  reason  why  the  doctrine  admittedly 
applicable  in  the  case  of  a  contract  of  insurance  with  respect  to 
the  warranty  of  seaworthiness  should  uot,  as  regards  the  under- 
taking not  to  deviate,  apply  equally  to  a  contract  of  affreight- 
ment. It  seems  to  me  that  the  same  considerations  apply  to  both 
cases.  If  such  a  term  of  the  contract  is  an  absolute  condition, 
failure  to  comply  with  which  displaces  the  contract  of  insurance, 
it  appears  to  me  that  it  must  be  a  condition  in  the  same  sense 
in  the  case  of  the  contract  of  affreightment,  and  failure  to  com- 
ply with  it  ought  in  principle  to  produce  the  Bame  results,  which 
is  the  case  if  its  effect  is  to  displace  the  special  contract,  leaving 
only  such  terms  of  it  surviving  as  may  be  implied  from  the  cir- 
cumstances and  the  conduct  of  the  parties  by  way  of  new  contract 
arising  out  of  the  old  contract  On  these  grounds  I  think  that 
the  judgment  of  the  learned  Judge  was  right,  and  this  appli- 
cation must  be  dismissed. 

Cozens-Hardy,  L.  J. :    I  am  of  the  same  opinion.    I  think 
the  decision  of  this  court  in  Balian  v.  Joly,  Victoria  &  Co. 
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(1890)  6  Times  L.  R.  345,  really  governs  this  case,  for  it  appears 
impossible  to  distinguish  toe  facts  of  the  two  cases  so  as  to  render 
the  reasoning  upon  which  that  decision  was  founded  inappli- 
cable to  the  present  case.  The  principle  upon  which  this  court 
acted  in  Balian  v.  Joly,  Victoria  &  Co.  supra,  appears  to  have 
been  laid  down  as  long  ago  as  the  time  of  Lord  Mansfield,  who, 
in  the  passage  [669]  which  was  cited  from  the  case  of  Lavabre 
v.  Wilton  (1779)  1  Dougl.  K.  B.  4th  ed.  284,  at  p.  290,  said: 
"The  true  objection  to  a  deviation  is  not  the  increase  of  the 
risk.  If  that  were  so,  it  would  only  be  necessary  to  give  an 
additional  premium.  It  is  that  the  party  contracting  has  vol- 
untarily  substituted  another  voyage  for  that  which  has  been  in- 
sured."  Similarly  it  appears  to  me  that  the  shipowner  who, 
by  deviating,  has  voluntarily  substituted  another  voyage  for  that 
contracted  for  in  the  bill  of  lading,  cannot  claim  the  benefit  of  an 
exception  contained  in  the  special  contract,  which  is  only  ap- 
plicable to  the  voyage  mentioned  in  that  contract. 

Fletcher  Moulton,  L.J. :  I  agree.  The  cases  show  that,  for 
a  long  series  of  years,  the  courts  have  held  that  a  deviation  is 
such  a  serious  matter,  and  changes  the  character  of  the  contem- 
plated voyage  so  essentially,  that  a  shipowner  who  has  been 
guilty  of  a  deviation  cannot  be  considered  as  having  performed 
hia  part  of  the  bill  of  lading  contract,  but  something  fundamen- 
tally different,  and  therefore  he  cannot  claim  the  benefit  of  stipu- 
lations in  his  favor  contained  in  the  bill  of  lading.  In  what 
position,  then,  does  he  stand  ?  He  has  carried  the  goods  to  their 
place  of  destination,  and  is  therefore  entitled  to  some  remunera- 
tion for  that  service,  of  which  their  owner  has  received  the  benefit. 
The  most  favorable  position  which  he  can  claim  to  occupy  is 
that  he  haa  carried  the  goods  as  a  common  carrier  for  the  agreed 
freight.  I  do  not  say  that  in  all  circumstances  he  would  be 
entitled  as  of  right  to  be  treated  even  as  favorably  as  this,  but 
in  the  present  case  the  plaintiffs  do  not  contest  his  right  to  stand 
in  that  position.     That,  however,  still  leaves  him  liable  to  the 
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plaintiffs  for  the  amount  which  they  hare  recovered  in  this  ac- 
tion. 

Application  dismissed. 

Solicitors  for  plaintiffs :     Bollams,  Sons,  Coward  £  Hawktley. 
Solicitors  for  defendants:    W.  A.  Crump  &  Son. 

Note. —   For  annotation  of  the  question  involved  in  the  fore- 
going decision,  see  note  to  Kish  v.  Taylor,  infra. 
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KISH  v.  TAYLOR. 

[1011]  1  E.  B.  026. 
A)m  Reported  in  BO  L.  J.  E.  B.  N.  S.  001,  103  L.  T.  N.  S.  786,  27  Timet 

L.  R.  174,  16  Cora.  Caa.  59,  11  Asp.  Mar.  L,  Caa.  644. 
Shipping  —  Contract  of  affreightment  —  Bill  of  lading  —  Lien  for 
dead  freight  —  Deviation  —  Neeeeetty  for  deviation  —  Vneea- 


Where  a  ship  deviates  from  her  voyage. by  putting  into  a  port  of 
refuge,  and  the  deviation  is  reasonably  necessary  for  the  safety  of  the 
ship  and  cargo,  but  the  necessity  for  the  deviation  is  due  to  the  de- 
fault of  the  shipowner  in  sending  the  ship  to  aea  in  an  unseaworthy 
condition,  the  shipowner  is  debarred  from  asserting  against  the  cargo 
owners  a  lien  upon  the  cargo  for  dead  freight  conferred  upon  him  by 
the  bills  of  lading. 

The  principle  of  Strang,  Steel  A  Co.  v.  A.  Boat*  d  Co.  (1880)  14 
App.  Caa.  601,  59  L.  J.  P.  C.  N.  S.  1,  SI  L.  T.  N.  8.  697,  88  Week.  Rep. 
462,  8  Asp.  Mar.  L.  Caa.  419,  24  Eng.  Rul.  Caa.  427,  applied. 

(December  20,  1910.) 

Appeal  from  a  decision  of  Walton,  J.  [1910]  2  K.  B.  309, 
79  L.  J.  K.  B.  N.  S.  113,  102  L.  T.  N.  S.  910,  28  Times  L.  K. 
504,  54  SoL  Jo.  565,  15  Com.  Cas.  268. 

The  plaintiffs  were  the  owners  of  the  steamship  Wearside,  and 
by  a  charter  party  dated  December  18,  1907,  chartered  her  to 
the  Mississippi  Transportation  Company  to  proceed  to  Mobile 
and  Pensacola  and  there  load  a  full  and  complete  cargo  of  pitch 
pine  timber,  and  to  carry  the  same  to  Dunkirk,  Rotterdam,  and 
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Liverpool.  By  the  terms  of  the  charter  party  the  master  or 
owners  were  "to  luive  an  absolute  lien  for  all  freight,  dead  freight, 
demurrage,  and  average."  In  pursuance  of  the  charter  party 
the  Wearside  proceeded  to  Mobile  and  Fensacola  and  there  load- 
ed 801  standards  only,  the  vessel  being  capable  of  carrying  1463 
standards.  Having  loaded  the  801  standards,  the  charterers 
declared  themselves  unable  to  load  any  more,  and  thereupon  the 
plaintiffs,  in  mitigation  of  the  loss  arising  from  the  charterers' 
breach  of  contract  in  failing  to  load  a  full  and  complete  cargo, 
procured  other  cargo  amounting  to  661  standards,  with  which 
they  filled  up  the  vessel.  The  freight  obtained  in  respect  of 
these  661  standards  was  less  than  the  chartered  freight  by  a  sum 
of  1,3872.  The  Wearside,  being  so  loaded,  started  on  her  voyage. 
At  the  time  she  did  bo  she  was  in  fact  unseaworthy,  owing  to  an 
excessive  quantity  of  the  cargo  being  piled  upon  the  deck  to 
a  height  of  18  feet.  Shortly  after  she  had  started  she  met  with 
[626]  heavy  squalls,  which  caused  her  to  lurch  to  port,  and  be- 
fore she  could  recover  herself  the  deck  cargo  had  shifted,  carrying 
away  the  lashings  and  tearing  up  some  of  the  deck  plates.  The 
water  poured  into  the  holds  through  the  holes  in  the  deck,  and 
it  became  necessary  to  put  the  ship  into  a  port  of  refuge.  She 
accordingly  proceeded  to  Halifax,  where  temporary  repairs  were 
effected,  and  the  vessel  proceeded  on  her  voyage.  The  necessity 
for  putting  into  Halifax  was,  as  the  Judge  found,  due  to  her 
unseaworthy  condition  at  the  time  when  the  voyage  commenced. 
The  defendants  were  the  holders  of  bills  of  lading  of  a  portion  of 
the  timber  shipped  by  the  charterers.  By  the  terms  of  the  bill 
of  lading  the  consignees  were  to  pay  freight  for  the  goods  at  the 
rate  therein  specified,  "all  other  conditions  as  per  charter  party." 
The  defendants'  timber  was  to  be  delivered  in  Liverpool,  and  on 
arrival  of  the  ship  at  that  port  the  plaintiffs  claimed  to  exercise 
a  lien  upon  that  timber  for  the  said  sum  of  1,3871.,  as  being 
dead  freight,  and  the  defendants,  in  consideration  of  the  plain- 
tiffs' delivering  the  cargo,  undertook  to  pay  the  amount,  if  any, 
for  which  a  court  might  hold  that  the  plaintiffs  were  entitled 
to  exercise  their  lien.  The  action  was  brought  upon  that  un- 
dertaking. 

Walton,  J.,  held,  first,  that  the  deviation  was  justifiable  and 
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proper,  although  the  necessity  for  it  was  caused  by  the  plaintiffs' 
wrongful  act  in  sending  the  ship  to  sea  in  an  nnseawortby  con- 
dition, and  that  consequently  the  defendants  were  not  relieved 
from  the  obligations  imposed  by  the  bills  of  lading;  secondly, 
that  the  lien  given  by  the  bills  of  lading  included  a  lien  for 
unliquidated  damages  in  respect  of  the  loss  suffered  by  the  plain- 
tiffs in  consequence  of  a  full  cargo  not  having  been  shipped.  He 
therefore  held  that  the  plaintiffs  were  entitled  to  a  lien  on  the 
defendants'  timber  for  the  damages  above  mentioned,  and  he 
gave  judgment  in  their  favor  for  4351.  19s.  lid. 

The  defendants  appealed.  There  was  also  a  cross  appeal  by 
the  plaintiffs,  asking  that  the  judgment  might  be  varied  in  so 
far  as  it  limited  the  amount  to  which  the  plaintiffs  were  entitled 
to  4351.  19s.  lid.  by  increasing  the  sum  to  which  they  were 
entitled  to  at  least  8151.  15s.  id.,  upon  the  ground  that  in  such 
judgment  excessive  debits  were  made  against  the  freight  that 
would  have  been  earned  under  the  charter  party  [627]  in  re- 
spect of  brokerage  and  address  commission,  and  also  that  credit 
was  given  for  an  excessive  amount  of  substituted  cargo  and 
freight,  and  that  an  insufficient  amount  was  debited  against  sub- 
stituted earnings  for  expenses. 

Atkin,  K.C.,  and  Holman  Gregory,  K.C.,  for  the  appel- 
lants. The  deviation  in  this  case  was  rendered  necessary  by  the 
default  of  the  shipowner,  it  being  admitted  that  the  ahip  started 
on  the  voyage  in  an  unseawortby  condition.  Deviation  under 
such  circumstances  is  sufficient  to  avoid  the  contract  of  affreight- 
ment, just  as  a  voluntary  deviation  would  avoid  it  Warranty 
of  seaworthiness  is  a  condition  precedent,  the  breach  of  which 
must  avoid  the  contract.  That  being  so,  the  respondents  cannot 
recover.  They  are  in  no  better  position  than  if  the  deviation 
itself  had  been  unnecessary.  This  case  is  covered  by  Joseph 
Thorley,  14.  v.  Orchis  Steamship  Co.  [1907]  1KB.  660, 
ante,  565,  76  L.  J.  K.  B.  N.  S.  695,  96  L.  T.  N.  S.  488,  23 
Times  L.  it.  338,  12  Com.  Cas.  251,  7  A.  ft  E.  Ann.  Gas.  281 ; 
and  Strang,  Steel  &  Co.  v.  A.  Scott  &  Co.  (1889)  14  App.  Cas. 
601,  59  L,  J.  P.  C.  N.  S.  1,  61  L.  T.  N.  S.  597,  88  Week.  Rep. 
452,  6  Asp.  Mar.  L.  Cas.  419,  24  Eng.  Bui.  Cas.  427.     Ths 


J.  B.  Cm.  VoL  IL— «7. 


w  Google 


678  ENOLISH  COURT  OF  APPEAL. 

reasoning  in  The  Europa  [1908]  P.  84,  77  L.  J.  Prob.  N.  S. 
26,  98  L.  T.  N.  S.  246,  24  Times  L.  R.  151,where  Joseph  Hur- 
ley, Ld.  v.  Orchis  Steamship  Go.  supra,  was  distinguished,  lb 
very  unsatisfactory. 

[They  were  stopped  by  the  Court.] 

Bailhache,  E.C.,  and  Adair  Roche,  for  the  respondents.  It 
is  admitted  that  the  deviation  was  necessitated  by  the  unsea- 
worthiness, but  the  question  is  -whether  putting  into  a  port  of 
refuge  under  such  circumstances  was  such  a  deviation  as  would 
avoid  the  contract.  It  is  submitted  that  it  was  not  It  is  only 
a  voluntary  deviation  which  will  have  that  effect  Park  on  Ma- 
rine Insurance,  p.  619. 

There  is  no  case  in  which  deviation  rendered  necessary  by 
unseaworthiness  has  been  held  sufficient  to  avoid  the  contract. 
Where  a  ship  starts  on  a  voyage  insufficiently  stored,  it  is  not  an 
improper  deviation  to  put  into  port  in  order  to  replenish.  When 
necessary  for  the  safety  of  the  ship,  it  is  the  duty  of  the  master 
to  put  into  the  nearest  port  of  refuge.  Carver  on  Carriage  by 
Sea,  §  402.  No  doubt,  if  the  deviation  is  due  to  unseaworthi- 
ness, the  expenses  of  such  deviation  cannot  be  recovered -in  gen- 
eral average,  but  fall  on  the  shipowner.  But  that  is  entirely 
[628]  different  from  saying  that  the  respondents  cannot  enforce 
the  special  contract  of  affreightment  evidenced  by  the  bills  of  lad- 
ing. Ruling  Cases,  vol.  9,  p.  416 ;  Quebec  Marine  Insurance  Co. 
v.  Commercial  Bank  of  Canada  (1870)  L.  R.  3  P.  C.  234,  39  L. 
J.  P.  C.  N.  S.  53,  22  L.  T.  N.  S.  559,  18  Week.  Rep.  769; 
Forshaw  v.  Chabert  (1821)  3  Brod.  &  B.  158,  6  J.  B.  Moore, 
369,  23  Revised  Rep.  596;  Weir  v.  Aberdeen  (1819)  2  Barn. 
&  Aid.  320,  20  Revised  Rep.  450;  Arnould  on  Marine  Insur- 
ance, p.  555,  §  429;  Ouibert  v.  Beadshaw  (1781)  2  Park,  Ins. 
637. 

If  a  vessel  be  tendered  to  carry  by  sea  in  an  unseaworthy 
condition,  the  charterer  is  entitled  to  refuse  to  load.  If  he  has 
put  cargo  on  board  and  the  goods  have  been  carried,  then  the 
unseaworthiness  does  not  avoid  the  charter  party,  and  the  char- 
terer's remedy  is  to  sue  the  shipowner  for  damages  for  breach 
of  warranty.  "Seaworthiness"  does  not  stand  on  the  same  foot- 
ing as  n  on  deviation.    It  is  not  to  be  classed  with  nondeviation 
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as  a  condition  precedent,  the  nonperformance  of  which  avoids 
the  contract  of  affreightment  The  Eta-opa  [1908]  P.  84,  77 
L.  J.  Prob.  N.  S.  26,  98  L.  T.  N.  S.  246,  24  Times  L.  R.  151 ; 
Haveloch  v.  Oeddes  (1809)  10  East,  555,  563,  10  Revised  Rep. 
380;  Schloss  v.  Heriot  (1863)  14  C.  B.  N.  S.  59,  32  L.  J.  C.  P. 
N.  S.  211,  10  Jur.  N.  S.  76,  8  L.  T.  N.  S.  246,  11  Week  Rep. 
596 ;  Carver  on  Carriage  by  Sea,  §  177. 

There  is  nothing  in  the  authorities  to  show  that  mere  unsea- 
worthiness is  sufficient  to  avoid  the  contract.  Steel  v.  State  Line 
Steamship  Co.  (1877)  3  App.  Cas.  72,  37  L.  T.  N.  S.  333,  3 
Asp.  Mar.  L.  Cas.  516;  Eopitoff  v.  Wilton  (1876)  1  Q.  B.  D. 
377,  45  L.  J.  Q.  B.  K.  S.  436,  34  L.  T.  N".  S.  677,  24  Week. 
Rep.  706,  3  Asp.  Mar.  L.  Cas.  163;  The  Glenfruin  (1885)  10 
P.  D.  103,  108,  54  L.  J.  Prob.  N.  S.  49,  52  L.  T.  N.  S.  769, 
33  Week,  Rep.  826,  5  Asp.  Mar.  L.  Cas.  413.  In  Joseph  Thor- 
ley,  Ld.  v.  Orchis  Steamship  Co.  [1907]  1  K.  B.  660,  ante,  565, 
76  L.  J.  K.  B.  N.  S.  595,  96  L.  T.  N.  S.  488,  23  Times  L.  R. 
338,  12  Com.  Cas.  251,  7  A,  &  E.  Ann.  Cas.  281,  there  was  no 
unseaworthiness.     It  was  pure  deviation. 

Deviation  will  not  avoid  the  charter  party  unless  it  be  vol- 
untary and  intentional.  If  it  be  demanded  by  the  duty  to  save 
life  or  property,  it  does  not  avoid  the  contract.  The  court  will 
not  inquire  into  the  reason  why  it  was  necessary.  Unseaworthi- 
ness is  no  answer  to  a  claim  arising  upon  the  charter  party, 
except  to  the  extent  to  which  it  has  caused  the  damage. 

There  was  no  such  deviation  here  as  to  avoid  the  contract. 
The  law  is  well  settled  by  Steel  v.  State  Line  Steamship  Co. 
supra. 

[At  the  conclusion  of  the  respondents'  arguments  upon  the 
appeal,  Cozens-Hardy,  M.R.,  intimated  that  the  court  would 
[829]  deal  with  the  question  of  the  effect  of  the  deviation  upon 
the  contract  of  affreightment  before  bearing  the  cross  appeal.  ] 

Atkdn,  K.C.,  in  reply. 

[Reference  was  also  made  to  Gilroy  v.  Price  [1893]  A.  C. 
66,  1  Reports,  76,  68  L.  T.  N.  S.  302,  7  Asp.  Mar.  L.  Cas.  314 ; 
Stanton  v.  Richardson  (1872)  L.  R.  7  C.  P.  421;  (1874)  L. 
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K.9C.F.  390,  S  Eng.  RuL  Oas.  682;  Lyon  v.  MiO*  (1804)  5 
East,  438, 1  Revised  Rep.  730,  5  Eng.  RuL  Cas.  266.] 

Cwr.  adv.  wit. 

Fletcher  Moulton,  L.J.,  delivered  the  judgment  of  the  court 
(Cozens-Hardy,  M.R.,  Fletcher  Moulton,  and  Farwell, 
L.JJ.)  as  follows:  The  critical  question  in  this  case  relates 
to  the  rights  of  the  owners  of  a  ship,  as  against  the  holders  of 
bills  of  lading  of  the  cargo,  in  a  case  where  an  act  has  been 
done  by  the  captain  daring  the  voyage  which  would  otherwise 
have  been  in  breach  of  the  contract  of  affreightment,  but  which 
was  justified  by  the  fact  that  it  was  reasonably  necessary  at 
the  time  for  the  preservation  of  the  vessel  and  cargo. 

By  well-established  principles  of  English  law,  certain  acts  of 
this  kind  (of  which  jettison  of  cargo  and  deviation  are  examples) 
are  not  only  permitted,  but  required  to  be  done  in  proper  cases. 
They  axe  not  only  regarded  as  being  no  breach  of  the  contract 
of  affreightment,  bat  are  held  in  law  to  have  been  done  by  the 
master  as  agent  for  and  on  behalf  of  all  interested  in  the  ven- 
ture, whether  as  owners  of  the  ship  or  of  the  cargo,  and  give 
rights  of  general  average  contribution  from  all  who  thus  derive 
benefit,  in  order  to  compensate  those  who  have  suffered  loss  from 
the  doing  of  the  act  To  enforce  these  rights  the  law  gives  a 
lien  on  the  cargo  which  is  enforceable  by  the  master,  who,  in 
so  enforcing  it,  acts  as  the  agent  of  all  those  who  are  entitled 
to  the  contribution  or  indemnity  for  the  loss  which  they  have 
suffered.  In  ordinary  cases  the  application  of  these  principles 
is  in  conformity  with  oar  most  fundamental  ideas  of  justice,  and 
the  courts  do  not  hesitate  to  enforce  them.  But  other  considera- 
tions arise  where  the  necessity  is  due  to  the  default  of  the  ship- 
owner, and  he  is  the  person  who  claims  that  [630]  he  should 
not  suffer.  It  is  a  case  of  this  kind  which  we  have  here  to  con- 
eider. 

The  vessel  to  which  this  action  refers,  the  steamship  Wearside, 
started  on  the  voyage  (which  was  from  Pensacola  to  Dunkirk, 
Rotterdam,  and  Liverpool )  in  an  nnseaworthy  condition  by  reason 
of  an  excessive  quantity  of  cargo,  which  consisted  of  lumber 
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being  piled  on  her  deck,  reaching  to  a  height  of  18  feet  Meet 
ing  with  bad  weather  boob  after  starting,  her  deck  cargo  shifted, 
carrying  away  the  lashings  and  tearing  up  some  of  the  deck 
plates  so  that  the  water  poured  into  the  hold.  This  necessitated 
her  putting  into  Halifax  and  effecting  temporary  repairs.  The 
Judge  has  found  that  this  necessity  was  due  to  the  unseaworthi- 
ness of  the  ship  at  the  commencement  of  die  voyage,  and  for  this 
the  plaintiffs  as  owners  of  the  ship  were  alone  responsible.  The 
defendants  are  the  owners  of  bills  of  lading  for  a  portion  of  the 
cargo.  For  the  purpose  of  die  point  now  under  consideration,  it 
is  conceded  that  the  action  is  to  enforce  rights  which  are  given 
to  the  plaintiffs  by  the  bill  of  lading,  but  which  would  not  arise 
from  the  ordinary  common-law  contract  of  carriage  by  common 
carrier  or  bailment  for  the  purpose  of  carriage.  The  defendants 
contend  that  by  reason  of  the  deviation  the  plaintiffs  have  dis- 
entitled themselves  to  enforce  the  special  contract  of  affreight- 
ment, ».  s.,  die  contract  evidenced  by  the  bill  of  lading.  Such, 
they  say,  would  be  the  legal  consequence  of  a  deviation  that  was 
not  reasonably  necessary,  and  they  contend  that  the  rights  of  the 
plaintiffs  where  the  necessity  for  the  deviation  is  due  to  their 
own  default  are  the  same  as  if  that  had  been  the  ease.  The 
question  which  we  have  to  decide  is,  therefore,  whether  in  a  case 
where  the  necessity  for  a  deviation  arises  from  the  default  of  the 
shipowner  in  sending  the  ship  to  sea  in  an  unseaworthy  state, 
he  can  claim  to  be  in  a  different  position  from  that  in  which 
he  would  have  been  had  the  deviation  itself  been  unnecessary. 

The  legal  consequences  of  a  deviation  in  fact  from  the  ordi- 
nary course  of  the  voyage  specified  in  the  bill  of  lading  are  not 
disputed.  If  it  is  reasonably  necessary  for  the  safety  of  the 
ship  or  cargo  or  for  saving  human  life  it  is,  of  course,  no  breach 
of  the  contract  of  affreightment  whether  that  contract  be  a  special 
contract,  such  as  is  evidenced  by  bills  of  lading,  or  [631]  whether 
it  is  that  which  is  implied  from  bailment  for  the  purpose  of 
carriage.  But  otherwise  (as  decided  by  this  court  in  the  case 
of  Saltan  v.  Joly  Victoria  &  Co.  [1890]  6  Times  L.  R  345,  and 
more  recently  in  the  case  of  Joseph  Thorley,  Ld.  v.  Orchis  Steam- 
tkip  Co.,  Ld.  [1807]  1KB.  860,  ante,  665,  76  L.  J.  K.  B.  K.  a 
595,  96  L.  T.  N.  S,  488,  23  Times  L.  B.  888, 12  Com.  Cas.  251, 
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7  A.  &  E.  Ann  Cas.  281,  it  does  away  with  the  special  con- 
tract of  affreightment  altogether.  The  shipowner,  bj  his  own 
default,  has  substituted  a  different  voyage  from  that  to  which 
the  special  contract  (whether  it  be  a  contract  of  insurance  or  a 
special  contract  of  affreightment)  refers,  and  he  cannot  claim 
that  contractual  exceptions  or  obligations  that  relate  to  the  one 
should  be  deemed  to  be  transferred  to  the  other.  It  follows, 
therefore,  that  if  in  the  present  case  the  shipowner  cannot,  as 
between  himself  and  the  holders  of  the  bills  of  lading,  set  up 
that  the  deviation  in  fact  which  undoubtedly  occurred  when  the 
ship  put  into  Halifax  was  a  deviation  justified  by  necessity,  he 
cannot  enforce  the  rights  in  question  against  the  holders  of  the 
bills  of  lading.  These  rights  come  to  him  solely  through  the 
bills  of  lading,  and  they  stand  or  fall  with  his  right  to  enforce 
that  special  contract  of  affreightment. 

The  position  of  the  owners  of  the  ship  in  the  analogous  case 
of  jettison  of  goods  forms  the  subject  of  a  very  important  judg- 
ment of  the  Privy  Council  in  the  case  of  Strang,  Steel  &  Co. 
v.  A.  Scott  &  Go.  (1889)  14  App.  Cas.  601,  59  L.  J.  P.  C.  N.  S. 
1,  61  L.  T.  N.  S.  697,  38  Week.  Rep.  452,  6  Asp.  Mar.  L.  Cas. 
419,  24  Eng.  Rul.  Cas.  427.  In  that  case  the  master  of  the  ship 
jettisoned  some  goods  in  order  to  save  the  ship.  It  was  admitted 
that  the  act  was  reasonably  necessary  for  the  safety  of  the  ship, 
but  it  was  proved  that  the  danger  in  which  the  ship  lay  was  due  to 
his  own  negligence.  When  the  ship  came  to  port  he  claimed  a 
lien  on  the  goods  constituting  the  cargo  for  a  contribution  to  gen- 
eral average  in  respect  of  the  loss  of  the  goods  jettisoned.  The 
owners  of  the  goods  on  which  the  lien  was  asserted  insisted  that 
no  such  right  of  lien  existed,  by  reason  of  the  fact  that  the  danger 
which  justified  the  jettison  was  brought  about  by  the  negligence 
of  the  master  himself,  for  which  the  shipowners  were  liable. 
The  court  laid  down  that,  the  sacrifice  of  the  goods  being  for  the 
general  safety,  the  right  of  the  owners  of  the  jettisoned  goods 
to  be  indemnified  by  the  owners  of  the  goods  saved  was  unaffected 
[632]  by  the  fact  that  the  danger  was  due  to  the  master's  negli- 
gence. These  owners  were  not  responsible  for  that  default,  and 
remained  in  the  position  of  innocent  owners  whose  goods  had 
been  sacrificed  for  the  common  safety.    But  they  also  laid  down 
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that  tli©  esse  was  different  where  the  shipowner  was  making  a 
claim  in  his  own  interest,  as,  for  instance,  when  he  was  asserting 
a  lien  or  bringing  an  action  on  his  own  behalf.  In  such  a  case 
he  could  not  be  permitted  to  set  up  a  right  due  to  his  own  de- 
fault, and  therefore  he  was  not  protected  from  the  consequences 
of  the  jettison,  or  entitled  to  any  indemnity  in  respect  of  it, 
because  he  could  not  be  allowed  to  claim  privileges  which  arose 
from  his  action  being  justifiable  under  the  circumstances,  where 
the  circumstances  which  justified  it  were  brought  about  by  his 
own  failure  to  perform  hie  own  obligations. 

The  right,  and  even  the  duty,  of  deviation  in  cases  of  necessity, 
are  as  well  established  as  they  are  in  the  case  of  jettison.  They 
rest  on  like  grounds,  and  in  my  opinion  there  can  be  no  reason- 
able doubt  that  the  case  of  Strang,  Steel  &  Co.  v.  A.  Scott  & 
Co.  supra,  is  an  authority  for  saying  that  in  case  of  a  devia- 
tion which  is  necessitated  by  the  wrongful  act  of  the  shipowner 
or  hia  representative,  the  master,  the  shipowner  would  be  en- 
titled to  no  indemnity  againBt  the  consequences,  nor  would  he 
be  able  to  protect  himself  from  any  damages  or  contribution  to 
which  other  parties  would  have  been  entitled  had  the  deviation 
been  without  reasonable  cause.  This  is  indeed  conceded  in  prin- 
ciple by  the  respondents  in  the  present  case.  They  admit  that 
all  the  costs  of  going  to  an  intermediary  port  (which  in  ordinary 
cases  would  be  a  matter  of  general  average)  must  be  borne  by 
them,  because  the  deviation  was  rendered  necessary  by  the  initial 
unseaworthiness  of  the  ship.  But  they  contend  that,  although 
this  is  so,  they  are  not  prejudiced  in  respect  of  the  Bpecial  eon- 
tract  of  affreightment  evidenced  by  the  bills  of  lading,  and  that 
in  litigation  thereon  it  is  open  to  them  to  allege  that  the  devia- 
tion was  a  necessary  one,  even  though  the  necessity  was  due  to 
their  own  default. 

In  deciding  this  question,  we  think  it  right  to  examine  very 
carefully  the  precise  grounds  on  which  the  Lords  of  the  Privy 
[633]  Council  based  their  judgment  in  the  case  of  Strang,  Steel 
&  Co.  v.  A.  Scott  £  Co.  supra,  for,  although  that  decision  is  not 
technically  binding  on  this  court,  yet,  short  of  being  absolutely 
binding  upon  us,  it  is  difficult  to  conceive  of  a  judgment  that 
ought  to  carry  greater  weight  with  us  on  account  of  the  authority 
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both  of  the  tribunal  and  of  the  individual  members  who  took  part 
in  the  decision.  It  carries  additional  weight  because  it  is  evi- 
dent from  the  tenor  of  the  judgment  that  their  Lordships  realised 
that  the  case  raised  fundamental  questions  of  shipping  law  of  a 
novel  and  important  character,  and  that  it  was  desirable  to  base 
their  decision  on  consistent  principles  of  general  applicability, 
and  not  on  any  special  or  peculiar  facts  in  that  particular  case. 

Lord  Watson,  in  delivering  the  judgment  of  the  tribunal,  says 
as  follows:  "When  a  person  who  would  otherwise  have  been 
entitled  to  claim  contribution  has,  by  his  own  fault,  occasioned 
the  peril  which  mediately  gave  rise  to  the  claim,  it  would  be 
manifestly  unjust  to  permit  him  to  recover  from  those  whose 
goods  are  saved,  although  they  may  be  said,  in  a  certain  sense, 
to  have  benefited  by  the  sacrifice  of  his  property.  In  any  ques- 
tion with  them  he  is  a  wrongdoer,  and,  as  such,  under  an  obliga- 
tion to  use  every  means  within  his  power  to  ward  off  or  repair 
the  natural  consequences  of  his  wrongful  act.  He  cannot  be 
permitted  to  claim  either  recompense  for  services  rendered,  or 
indemnity  for  losses  sustained  by  him,  in  the  endeavor  to  rescue 
property  which  was  imperiled  by  his  own  tortious  act,  and  which 
it  was  his  duty  to  save." 

The  tribunal,  therefore,  was  of  opinion  that  where  the  neces- 
sity for  the  act  arose  from  his  own  default,  the  shipowner  was 
personally  disentitled  to  appeal  to  the  necessity  of  the  act  in 
order  to  shelter  himself  from  its  contractual  consequences.  It  is 
true  that  in  that  case  the  contractual  consequences  which  the 
tribunal  were  considering  related  to  rights  of  contribution  aris- 
ing out  of  implied  contracts,  but  the  reasoning  on  which  the 
judgment  depends  affords  no  ground  for  the  suggestion  that  it 
applies  only  to  that  particular  case.  It  goes  much  deeper.  It 
is  evident  that  the  tribunal  regarded  it  as  another  example  of 
[634]  the  principle  that  a  man  may  not  take  advantage  of  his 
own  wrong.  He  may  not  plead  in  hie  own  interest  a  self-created 
necessity.  With  this  we  entirely  agree;  and  in  applying  it  no 
distinction  can  be  drawn  between  one  contract  of  affreightment 
and  another,  or  between  one  contractual  consequence  and  an- 
other. The  rights  of  the  parties  axe  the  same  as  though  the  act 
were  not  justified  by  the  circumstances,  because  the  circumstances 
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which  in  fact  justified  it  were  brought  about  by  the  party's  own 
fault 

The  application  of  this  principle 'to  the  facta  of  the  present 
case  presents  no  difficulty.  The  plaintiffs,  the  shipowners,  make 
a  claim  on  the  cargo  owners  for  certain  sums  alleged  to  be  due 
to  them  as  dead  freight  under  the  bills  of  lading.  The  defend 
ants,  the  cargo  owners,  answer  that  the  shipowners  cannot  rely 
on  the  conditions  of  the  bills  of  lading,  because  the  ship  deviated 
from  her  voyage  by  putting  into  Halifax.  To  this  the  plaintiffs 
reply  that  the  deviation  was  justifiable  as  being  reasonably  neces- 
sary for  the  safety  of  the  ship  and  cargo.  To  this  the  cargo 
owners  rejoin  that  the  necessity  resulted  from  the  default  of 
the  shipowners  in  sending  their  ship  to  sea  in  an  unseaworthy 
condition.  It  is  conceded  that  this  rejoinder  is  true  in  fact,  and 
we  hold  it  to  be  good  in  law,  and  it  follows,  therefore,  that  the 
plaintiffs  fail  in  their  action. 

In  the  able  argument  which  was  addressed  to  us  on  behalf  of 
the  plaintiffs  much  reliance  was  placed  on  the  contention  that 
there  had  been  no  deviation  because  the  putting  into  Halifax 
waa  reasonably  necessary,  and  various  references  were  given  to 
passages  in  text-books  where  the  word  "deviation"  is  used  in 
the  sense  of  unjustifiable  deviation.  We  are  of  opinion  that 
there  is  no  substance  in  this  contention.  Deviation  is  a  question 
of  fact  Its  justifiability  is  a  mixed  question  of  fact  and  law,  the 
issue  so  far  as  it  is  one  of  fact  being  an  entirely  distinct  one. 
One  has  only  to  look  at  §  49  of  the  marine  insurance  act  1906, 
to  see  that  this  is  the  true  interpretation  which  is  to  be  attached 
to  the  word  "deviation."  A  consideration  of  the  onus  of  proof 
shows  that  it  must  be  so.  If  a  ship  chartered  for  a  direct  voy- 
age from  New  York  to  Plymouth  puts  in  at  Lisbon,  which, 
of  course,  is  not  on  its  road,  the  cargo  owners  could  allege  a 
[635]  deviation  and  prove  it  from  those  facta.  The  onus  of  jus- 
tifying it  would  rest  on  the  shipowners,  who  would  successfully 
defend  themselves  by  showing  that,  although  it  was  a  deviation 
in  fact,  it  was  necessitated  by  circumstances. 

A  strong  appeal  was  also  made  to  us,  baaed  on  the  alleged 
widespread  consequences  of  a  decision  against  the  shipowners 
in  this  case,  and  the  suggested  injustice  of  depriving  them  of 
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the  benefit  of  the  conditions  of  the  bill  of  lading  in  reaped,  of 
a  deviation  which  was  in  fact  necessary.  We  doubt  whether 
the  number  of  cases  in  which  necessity  of  a  deviation  is  the 
direct  consequence  of  initial  unseaworthiness  is  large,  but  the 
question  whether  it  be  large  or  small  does  not,  in  oar  opinion, 
affect  the  justice  of  our  decision.  No  more  striking  case  could 
be  given  than  that  which  we  have  before  us.  It  is  conceded 
that  if  the  plaintiffs  had  voluntarily  put  into  Halifax,  the;  could 
not  sustain  their  claim  against  the  defendants.  What  they  did 
in  fact  was  to  start  with  their  ship  so  overladen  that  the  occur- 
rence of  unsettled  weather  (the  possibility  of  which  might  rea- 
sonably be  anticipated)  would  certainly  necessitate  their  so  do- 
ing. If  they  were,  under  such  circumstances,  allowed  to  plead 
in  their  own  favor  the  necessity  of  their  act,  we  fail  to  see  how 
a  different  decision  could  be  given  in  a  case  where  they  had 
started  with  only  enough  coal  to  permit  their  getting  to  the  inter- 
mediate port  In  such  a  case  the  going  to  the  intermediate  port 
would  be  a  necessary  act,  for  which  the  necessity  would  be  due 
to  the  initial  unseaworthiness.  We  fail  to  see  the  justice  of 
permitting  a  shipowner  to  substitute  by  his  own  default  a  dif- 
ferent voyage  for  that  to  which  the  exceptions  in  the  bill  of 
lading  relate,  and  yet  hold  the  owners  of  the  cargo  bound  by  the 
conditions  and  exceptions  thereof.  The  necessity,  whether  moral 
or  physical,  of  making  the  deviation,  which  the  plaintiffs'  coun- 
sel regarded  as  making  in  favor  of  his  clients'  case,  appears  to 
us  only  to  strengthen  the  contention  that  the  original  breach  was 
the  direct  and  proximate  cause  of  the  change  of  voyage. 

Inasmuch  as  our  decision  on  this  point  goes  to  the  root  of  the 
action,  we  have  not  dealt  in  any  way  with  the  other  important 
points  which  were  argued  before  us  on  the  one  side  or  the  other. 
It  is,  of  course,  open  to  the  parties  to  raise  any  of  them  should 
[636]  the  case  go  higher  and  the  tribunal  come  to  a  different 
conclusion  from  us  upon  the  point  on  which  alone  we  have  de- 
cided this  case. 

The  judgment  of  the  court  is,  therefore,  that  the  appeal  be 
allowed  and  the  action  dismissed,  with  costs,  both  here  and  be- 
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low,  and  it  necessarily  follows  that  the  cross  appeal  of  the  plain- 
tiffs is  dismissed,  with  costs. 

Appeal  allowed.     Cross  appeal  dismissed. 

Solicitors  for  appellants:    Trinder,  Capron  <&  Company. 
Solicitors  for  respondents :    Botterell  &  Roche. 

Note.  —  Effect  of  deviation  upon  rights  and  liabilities  of  car- 
riers. 
I.  Scope,  587. 
II.  What  constitutes  deviation. 

a.  Preliminary  statement,  688. 

b.  Carriage  by  water,  589. 

c.  Carriage  by  land,  595. 

III.  Contractual  provisions  permitting  deviation. 

a.  In  contracts  of  carriage  by  water,  599. 

b.  In  contracts  of  carriage  by  land,  603. 

IV.  Effect  of  Harter  act,  604. 
V.  Effect  of  deviation. 

a.  On  rights  and  obligations  arising  from  relation  of  car- 

rier and  shipper. 

1.  In  general,  604. 

2.  Proximate  cause  as  condition  of  liability,  608. 

3.  Liability  for  loss  from  causes  for  which  carrier  not 

ordinarily  liable,  610. 

4.  Right  to  freight,  611. 

b.  On  rights  and  obligations  arising  from  special  contract. 

1.  In  general,  613. 

2.  On  exception  of  certain  perils,  615. 

3.  Stipulation  as  to  carriage  at  owner's  risk,  615. 

4.  Stipulation  against  liability  for  delay,  616. 

5.  Stipulation  limiting  responsibility  to  carrier's  own 

line,  616. 

6.  Stipulation  limiting  amount  for  which  liable,  617. 

7.  Stipulation  as  to  time  for  presenting  claim,  618. 

8.  Miscellaneous,  619. 

c  On  rights  under  statutory  provisions,  619. 

d.  Matters  for  which  carrier  becomes  liable,  620. 


Although  the  law  of  deviation  is  of  maritime  origin,  it  has  come 
to  be  applied  by  analogy  in  cases  relating  to  carriage  by  land  as 
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well.  This  note,  therefore,  include*  cases  as  to  deviation  ind  its 
effects  upon  the  rights  and  liabilities  of  carriers  by  land  as  well  as 
of  carriers  by  water. 

As  remarked  in  The  Indrapvra  (1909)  171  Fed.  929,  the  term 
"deviation"  has  at  the  present  date  a  varied  meaning  and  wide  signifi- 
cance. "It  was  originally  employed,  no  doubt,  for  the  purpose  its 
lexicographical  definition  implies,  namely,  to  express  the  wandering 
or  straying  of  a  vessel  from  the  customary  course  of  voyage;  but 
it  seems  now  to  comprehend  in  general  every  conduct  of  a  ship  or 
other  vehicle  used  in  commerce  tending  to  vary  or  increase  the  risk 
incident  to  a  shipment." 

Used  in  this  comprehensive  sense,  the  term  may  suggest  the  possi- 
ble inclusion  in  this  note  of  certain  matters  which,  upon  investigation, 
will  be  found  not  to  fall  within  its  proper  scope.  Cases  as  to  liabil- 
ity of  a  carrier  for  loss  resulting  from  its  breach  of  duty  in  furnish- 
ing defective  cars,  for  instance,  are  not  included,  as  being  essentially 
actions  for  negligence  in  the  manner  of  the  performance  of  the  con- 
tract, rather  than  for  a  departure  from  and  abandonment  of  the 
contract  itself.  So,  also,  for  the  same  reason,  although  a  delay  may 
be  so  gross  as  to  amount  to  an  abandonment  of  the  contract  of 
affreightment  even  though  there  may  be  no  departure  from  the  route 
contemplated  by  the  parties,  the  note,  while  including  cases  of  that 
nature,  does  not  include  cases  generally  as  to  the  liability  of  a  car- 
rier for  delay  en  routt. 

Nor  does  this  note,  while  covering  the  question  of  liability  of  a 
deviating  carrier  for  a  subsequent  loss  although  occurring  while  the 
shipment  is  in  the  possession  of  a  connecting  carrier,  assume  to  dis- 
cuss the  effect  of  deviation  upon  the  rights  and  liabilities  of  a  con- 
necting carrier,  such  as  the  responsibility  of  an  initial  carrier  for 
deviation  by  a  connecting  carrier,  or  vice  versa;  or  the  effect  of  a 
deviation  by  the  initial  or  intervening  carrier  upon  the  terminal  car- 
rier's right  to  a  lien  for  freight,  since  the  solution  of  these  questions 
depends  upon  principles  other  than  those  peculiar  to  deviation  cases, 
so  that  a  discussion  of  them  properly  belongs  to  fee  subject  of  the 
rights  and  duties  of  connecting  carriers. 

II.  What  constitute*  deviation. 

a.  Preliminary  statement. 

It  is  to  be  noted  that  the  question  as  to  what  will  amount  to  a  de- 
viation is  not  peculiar  to  cases  arising  upon  contracts  of  affreight- 
ment, but  is  also  presented  in  cases  arising  upon  contracts  of  insur- 
ance and  of  bottomry.  Although  these  cases  are  often  cited  inter- 
changeably, without  reference  to  the  connection  in  which  the  quee- 
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tion  arises,  it  is  not  sought  to  present  in  this  note  decisions  other 
than  those  arising  in  connection  with  contracts  of  carriage.  First, 
because  the  question  is  likely  to  be  somewhat  affected  by  the  nature 
of  the  contract,  as  indeed  has  been  remarked  in  one  case  (The  Indra- 
pura  [1909]  171  Fed.  929,  where  it  is  said  that  as  applied  to  the 
relation  of  carrier  and  shipper  the  term  is  not  applied  in  so  strict  a 
sense  as  in  relation  to  the  law  of  insurance) ;  and,  second,  because, 
assuming  the  question  to  be  unaffected  by  the  connection  in  which 
it  arises,  it  is  believed  that  they  fairly  illustrate  the  subject. 

ft.  GarrioQa  by  water. 

The  law  implies  a  duty  in  the  owner  of  a  vessel,  whether  a  general 
ship  or  hired  for  the  special  purpose  of  the  voyage,  to  proceed  with- 
out unnecessary  deviation,  in  the  usual  and  customary  course. 
Davis  v.  Garrett  (1830)  6  Bing.  716, 4  Moore  &  P.  640,  8  L.  J.  0.  P. 
363,  6  Eng.  Bui.  Gas.  £73. 

In  every  contract  of  affreightment,  unless  otherwise  expresBly  pro- 
vided therein,  the  shipowner's  undertaking  is  that  he  will  be  diligent 
in  carrying  the  goods  on  the  agreed  voyage,  and  will  do  so  directly 
without  any  unnecessary  deviation.  Qlobe  Nov.  Co.  r.  Buss  Lum- 
ber &  Mill  Co.  (1908)  167  Fed.  228. 

Where  the  facts  are  not  in  dispute,  it  is  a  question  of  law  whether 
or  not  a  departure  from  the  usual  course  constitutes  a  deviation. 
Crosby  v.  Fitch  (1838)  12  Conn.  410,  31  Am.  Dec.  745. 

Deviation  has  been  generally  defined  as  a  voluntary  departure, 
without  necessity  or  reasonable  cause,  from  the  regular  and  usual 
course  of  the  voyage  (Hostetter  v.  Park  [1890]  137  TJ.  8.  30,  34 
L.  ed.  668, 11  Sup.  Ct.  Bep.  1 ;  Constable  v.  National  8.  8.  Co.  [1893] 
164  TJ.  S.  61,  38  L.  ed.  903,  14  Sup.  Ct  Bep.  1062;  Pacific  Coast 
Co.  v.  Yukon  Independent  Transp.  Co.  [1907]  83  C.  C.  A.  626,  156 
Fed.  29) ;  any  departure  from  the  ordinary  sea  track  of  a  voyage  be- 
tween designated  ports,  in  the  absence  of  necessity  (Luduc  v.  Ward 
[1888]  20  Q.  B.  D.  476,  57  L.  J.  Q.  B.  N.  S.  379,  58  L.  T.  N.  S. 
908,  36  Week.  Bep.  537,  6  Asp.  Mar.  L.  Cas.  290) ;  departure  from 
the  usual  route  of  vessels  between  ports  of  lading  and  discharge  with- 
out reasonable  necessity,  either  physical  or  moral  (Crosby  v.  Fitch, 
supra)  ;  a  departure  from  the  usual  course  of  the  voyage,  or  from  the 
usual  manner  of  prosecuting  the  voyage,  thereby  changing  the  risk 
to  which  the  cargo  was  subject  under  the  contract  of  carriage  (Qlobe 
Nav.  Co.  t.  Ruts  Lumber  <£  Mill  Co.  [1908]  167  Fed.  228). 

But  a  departure  from  the  regular  and  usual  course  of  a  voyage 
which  is  a  customary  incident  of  the  voyage,  and  according  to  the 
known  usage  of  trade,  is  not  a  deviation  which  will  subject  the  car- 
rier to  the  responsibility  of  an  insurer.  Constable  v.  National  8.  8. 
Co.  (1893)  164  TJ.  8.  61,  38  L.  ed.  903,  14  Sup.  Ct.  Bep.  1062. 
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This  is  true  even  though  the  usage  is  not  known  to  the  particular 
shipper,  if  it  is  established  as  a  general  usage.  Hostetter  v.  Park 
(1890)  137  XL  S.  30,  34  L.  ed.  568,  11  Sup.  Ct.  Rep.  1. 

Where  there  axe  two  usual  and  customary  routes  between  ports, 
there  is  no  deviation  on  the  part  of  a  carrier,  which  under  the  can- 
tract  of  carriage  was  not  bound  to  follow  any  particular  route,  in 
transporting  the  shipment  over  the  one  by  which  it  always  sent  its 
vessels, — especially  where  it  is  not  found  that  the  shipper  did  not 
know  of  this  fact.  H.  8.  Emerson  Co.  v.  Beunis  (1911)  —  Wash. 
— ,  118  Pac.  631. 

It  is  a  deviation  if  the  vessel  goes  first  without  necessity  or  reason- 
able cause  into  a  port  which  does  not  belong  to  the  natural  or  es- 
tablished course  of  the  voyage  (Robinson  v.  Rolat  [1895]  96  Qa. 
19,  23  S.  E.  76) ;  but  the  presumption  that  a  direct  voyage  is  in- 
tended may  be  qualified  by  evidence  of  a  usage  to  stop  at  inter- 
mediate places,  or  of  personal  knowledge  on  the  part  of  the  shipper 
that  such  stopping  was  contemplated  (Thatcher  v.  McCulloh 
[1846]  Olcott,  365,  Fed.  Caa.  No.  13,862 ;  Wright  v.  Solcombe 
[1856]  6  U.  C.  C.  P.  531). 

It  is  a  deviation  to  take  additional  cargo  contrary  to  a  stipula- 
tion in  the  contract  of  carriage.  Knox  v.  The  Ninetta  (1844) 
Crabbe,  534,  Fed.  Cas.  No.  7,912. 

Taking  another  vessel  in  tow  without  the  consent  of  the  shipper 
constitutes  a  deviation.  Globe  Nav.  Go.  v.  Russ  Lumber  £  Mill  Co. 
(1908)  167  Fed.  228. 

Going  into  dry  dock  at  the  port  of  departure  after  receiving  cargo 
on  board  for  the  voyage  is  a  deviation,  unless  necessitated  by  an 
absolute  maritime  exigency.     The  Indrapura  (1909)  171  Fed.  929. 

Delay,  even  upon  the  route  prescribed  by  the  bill  of  lading,  may 
amount  to  deviation.  Anderson  v.  San  Roman  (1873)  L.  R.  5 
P.  C.  301,  42  L.  J.  Prob.  N.  S.  46,  12  Week.  Sep.  393,  28  L.  T. 
N.  S.  381,  1  Asp.  Mar.  L.  Cas.  603;  The  Citta  Di  Messina  (1909) 
169  Fed.  472. 

Where  a  carrier's  agreement  is  to  transport  by  canal,  it  is  a 
deviation  to  carry  by  sea.  Hand  v.  Baynes  (1838)  4  Whart.  204, 
33  Am.  Dec.  54. 

A  carrier  undertaking  to  transport  a  shipment  to  its  destination 
violates  its  undertaking  by  transporting  the  shipment  to  another 
point,  from  which  it  is  forwarded  by  a  different  carrier;  and  such  a 
breach  of  duty  is  not  excused  by  the  fact  that  such  a  course  was  more 
convenient  for  the  carrier.  8.  D.  Seavey  Co.  v.  Union  Transit  Co. 
(1900)  106  Wis.  394,  82  N.  W.  285. 

Where  a  contract  of  shipment  contemplated  carriage  by  water,  it 
is  a  deviation  to  transport  the  shipment  partly  by  water  and  partly 
by  rail  (Robertson  v.  National  8.  8.  Co.  [1892]  28  Jones  &  S.  132, 
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14  N.  T.  Supp.  313,  17  N.  Y.  Supp.  459,  reversed  on  another  ground 
in  139  N.  Y.  416,  34  IT.  B.  1053) ;  bat  a  bill  of  lading  acknowledg- 
ing the  receipt  of  merchandise  to  be  forwarded  by  a  certain  steamer 
to  its  destination  does  not  obligate  the  carrier  to  carry  it  by  water 
all  the  way,  where  it  is  notorious  that  the  carrier's  steamers  never 
go  farther  than  port,  from  which  the  carrier  has  a  line  of  railway 
to  the  destination  named  (Robertson  v.  National  8.  8.  Co.  [1893]  139 
N.  T.  416,  34  N.  E.  1053). 

It  is  a  deviation  to  send  a  shipment  by  a  sailing  vessel,  where  the 
parties  have  stipulated  that  it  shall  go  by  steamer  (Wilcox  v.  Parma- 
let  [1860]  8  Sandf.  610) ;  or  to  ship  goods  by  steamer  which 
were  to  be  shipped  by  sail  (Merrick  v.  Webster  [1854]  3  Mich. 
268) ;  or  to  forward  not  from  necessity,  but  from  convenience,  by 
vessel  other  than  that  stipulated  (Louisville-Cincinnati  Packet 
Co.  v.  Rogers  [1898]  20  Ind.  App.  594,  49  N.  E.  970 ;  Bazin  v. 
Liverpool  &  P.  S.  8.  Co.  [1857]  5  Am.  L.  Reg.  459,  3  Wall.  Jr.  229, 
Fed.  Cas.  No.  1,152;  Calderon  v.  Atlas  S.  8.  Co.  [1894]  64  Fed. 
874,  reversed  on  other  grounds  in  170  U.  S.  272,  42  L.  ed.  1033,  18 
Sup.  Ct.  Rep.  588) ;  unless  the  shipper  consents  to  their  shipment 
on  a  different  vessel  (Hedricks  v.  The  Morning  Star  [1866]  18 
La.  Ann.  353) ;  bat  the  collection  by  the  shipper  of  insurance  upon 
the  shipment  does  not  amount  to  a  ratification  of  a  shipment  by 
a  vessel  other  than  that  designated  (Goodrich  v.  Thompson  [1871] 
44  IT.  Y.  324). 

Transshipment  of  freight  to  another  vessel,  without  reasonable 
necessity  therefor,  will  constitute  a  deviation.  Cox  v.  Foscue  (1861) 
37  Ala.  505,  79  Am.  Dec.  69;  Lawrence  v.  M'Gregor  (1833)  Wright 
(Ohio)  193. 

The  unauthorized  carriage  of  goods  beyond  the  port  of  discharge 
(Ellis  v.  Turner  [1800]  8  T.  R.  531,  5  Revised  Rep.  441 ;  Calderon 
v.  Altos  8.  8.  Co.  [1894]  64  Fed.  874,  reversed  on  other  grounds 
in  170  TJ.  S.  272,  42  L.  ed.  1033,  18  Sap.  Ct.  Rep.  588),  or  the 
carriage  of  a  tow  beyond  its  destination  (The  Bordentown  [1889]  40 
Fed.  682),  is  a  deviation. 

The  discharge  of  the  cargo  of  a  ship  at  a  pier  other  than  the  usual 
one,  but  near  by,  is  not  a  deviation  such  as  to  render  the  carrier  an 
insurer  of  the  goods  so  unloading.  Constable  v.  National  8.  8.  Co. 
(1893)  154  U.  S.  51,  38  L.  ed.  903, 14  Sup.  Ct  Rep.  1062. 

The  departure  of  a  vessel  from  the  locality  specified  in  the  charter 
party  constitutes  a  deviation  therefrom  which  will  render  the  char- 
terer liable  as  an  insurer  for  resulting  damages.  Sutcliff  v.  Selig- 
man  (1903)  68  C.  C.  A.  251,  121  Fed.  803. 

There  is  no  deviation  from  the  scope  of  the  charter  of  a  steamer 
"to  be  employed  in  carrying  lawful  merchandise  .  .  .  and  pas- 
sengers," by  employing  it,  within  the  geographical  limits  authorized 
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by  the  charter,  as  a  newspaper  despatch  boat.    The  Ely  ( 1901)  110 
Fed.  563,  affirmed  in  58  C.  C.  A.  429, 122  Fed.  447. 

It  is  not  a  deviation  for  a  Mississippi  river  steamer  to  aid  another 
which  has  ran  aground,  even  though  there  may  be  no  danger  of  loss 
of  life,  where  it  is  shown  to  be  a  uniform  usage  and  custom  of  all 
boats,  generally  known  to  merchants  and  insurers,  when  meeting 
another  boat  aground,  to  afford  any  assistance  in  their  power.  Walsh 
v.  Homtr  (1846)  10  Mo.  6,  46  Am.  Dec.  342. 

— what  will  justify  deviation. 

Not  every  departure  from  the  usual  manner  of  performing  the 
contract  of  carriage,  however,  will  be  attended  with  the  consequences 
attaching  to  a  deviation  proper ;  or,  as  it  is  more  often  put,  the  de- 
viation in  such  case  is  held  justifiable. 

A  deviation  which  is  reasonably  necessary  for  the  safety  of  the  ship 
or  cargo,  or  for  saving  human  life,  is  no  breach  of  the  contract  of 
affreightment,  whether  that  contract  he  a  special  contract,  such  as 
is  evidenced  by  bill  of  lading,  or  whether  it  is  that  which  is  implied 
from  bailment  for  the  purpose  of  carriage.    Kibh  ▼.  Taylor. 

The  necessity  which  will  justify  a  deviation  does  not  mean  physic- 
al necessity  only,  but  a  reasonable  necessity  having  regard  to  the 
interest  of  the  shipowners,  and  also  of  the  cargo  owners,  and  to  all 
the  other  cirenmstances  of  the  case.  Phelps  v.  Hill  [1891]  1  Q.  B. 
605,  60  L.  J.  Q.  B.  N.  S.  382,  64  L.  T.  N.  S.  610,  7  Aap.  Mar.  L. 
Cas.  42. 

A  deviation  may  be  excused  by  showing  that  it  was  compelled  by 
accident  or  misfortune  not  arising  from  any  fault  of  the  shipowner 
or  his  servants  (The  Ethel  [1871]  5  Ben.  154,  Fed.  Cas.  No.  4,M0), 
but  it  is  not  justifiable  where  the  necessity  therefor  arises  from  the 
default  of  the  shipowner  in  sending  the  ship  to  sea  in  an  unsea- 
worthy  state  (Joseph  Thorley  v.  Orchil  8.  8.  Co.  [1907]  1KB. 
660,  ante,  565,  76  L.  J.  K.  B.  N.  S.  595,  96  L.  T.  N.  S.  488,  23  Times 
L.  B.  338,  12  Com.  Cas.  251,  7  A.  &  E.  Ann.  Cas.  281) ;  or  where 
caused  by  the  failure  to  provide  at  the  outset  of  the  voyage  a  suffi- 
cient crew,  even  if  such  insufficiency  was  occasioned  by  desertion  of 
part  of  the  crew  (The  Ethel  [1871]  5  Ben.  154,  Fed.  Cas.  No.  4,540). 

Putting  into  an  intermediate  port,  if  immediately  caused  by  stress 
of  weather,  will  not  render  a  vessel  liable  for  injury  to  its  cargo  from 
perils  of  the  sea,  although  the  master  may  have  intended  to  pat 
into  such  port  for  the  purpose  of  discharging  cargo.  Bobart  v. 
Norton  (1829)  8  Pick.  159. 

While  the  master  of  a  vessel  may  deviate  to  save  life,  he  may  not 
deviate  to  save  property  (Phelps  v.  HUt  [1891]  1  Q.  B.  605,  60 
L.  J.  Q.  B.  N.  8.  382,  64  L.  T.  N.  S.  610,  7  Asp.  Mar.  L.  Cas.  42; 
The  Wells  City  [1894]  10  C.  C.  A.  123,  26  U.  S.  App.  76,  61  Fed. 
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857),  unless  such  is  the  uniform  usage  of  vessels  plying  in  the  lo- 
cality (see  Walsh  v.  Homer  [1846]  10  Mo.  6,  45  Am.  Dec.  342, 
above  set  forth) ;  and  if  after  the  object  of  a  deviation  to  save  life 
is  effected  the  stoppage  be  continued,  or  the  risk  increased  by  add- 
ing to  the  cargo,  diminishing  the  crew,  or  by  other  means  for  the  pur- 
pose of  saving  property  found,  the  deviation  is  not  excusable  {Bond 
v.  The  Cora  [1807]  2  Wash.  C.  C.  80,  Fed.  Caa.  No.  1,621).  In  dis- 
cussing this  point  in  Scaramanga  v.  Stamp  (1879)  4  C.  P.  D.  316, 
it  is  said :  "On  grounds  of  humanity,  it  may  be  taken  as  established 
that  a  master  of  a  ship  is  at  liberty  to  deviate  from  his  coarse  in  order 
to  save,  and  so  far  as  may  be  necessary  to  save  persons  found  by  him, 
when  prosecuting  his  voyage,  to  be  in  danger  of  their  Uvea.  There 
is  no  temptation  to  abuse  this  liberty ;  for  salvage  is  not  payable  for 
the  mere  preservation  of  life;  and  owners  of  ships,  owners  of  cargo, 
and  insurers,  may  well  be  treated  as  impliedly  assenting  to  a  de- 
parture, for  such  a  purpose,  from  the  contract  not  to  deviate,  which 
although  not  expressed  is  always  implied  in  contracts  of  affreight- 
ment and  insurance.  The  reasons  for  holding  the  master  justified 
in  deviating  to  save  life  are  overwhelming.  To  deny  him  this  liberty 
would  be  to  shock  the  moral  sense  of  every  right-minded  person,  and 
to  ignore  the  clear  moral  duty  of  assisting  fellow  creatures  in  dis- 
tress." And,  after  considering  the  reasons  for  and  against  regard- 
ing a  deviation  to  save  property  as  justifiable,  the  court  continues : 
"The  above  considerations  show  that  the  owner  of  the  deviating  ship 
is  only  exposed  to  risk  without  remuneration  when  no  salvage  is 
earned ;  but  to  protect  him  in  such  a  case  at  the  expense  of  owners  of 
cargo  and  underwriters,  i.  «.,  by  increasing  their  risks  without  even 
the  hope  of  remuneration,  would  be  in  the  highest  degree  unjust  to 
them.  Moreover,  it  would  be  most  dangerous  to  hold  that  masters 
of  ships  may,  for  reward  or  the  hope  of  reward,  deviate  with  im- 
punity in  order  to  save  property.  Such  a  doctrine  would  open  wide 
the  door  for  the  entrance  of  fraud;  and  would  tempt  masters  to  enter 
into  secret  agreements  for  their  own  benefit,  and  to  conceal  them  if 
all  went  well,  and,  if  not,  then  to  set  np  as  an  excuse  for  their  con- 
duct a  deviation  to  save  the  property  of  others." 

A  deviation  from  the  direct  route  may  be  excusable  if  rendered 
necessary  to  execute  repairs  for  the  preservation  of  the  ship,  or  the 
prosecution  of  the  voyage,  or  to  avoid  a  storm  or  an  enemy  or  pirates, 
or  for  the  purpose  of  obtaining  necessary  supplies  of  water  or  pro- 
visions, or,  in  case  of  a  steamer,  to  obtain  necessary  supplies  of  wood 
or  coal  for  the  prosecution  of  the  voyage,  or  for  the  purpose  of  assist- 
ing another  vessel  in  distress.  The  Niagara  v.  Cordes  (1858)  21 
How.  7, 16  L.  ed.  41. 

Going  into  a  port  out  of  the  usual  course  for  necessary  repairs, 
and  staving  till  they  are  completed,  is  no  deviation,  provided  it 
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plainly  appears  that  such  repairs,  under  the  circumstances  and  at 
such  port  were  reasonably  necessary,  and  the  delay  not  greater  than 
necessary  for  the  completion  of  such  repairs,  so  as  to  enable  the 
vessel  to  proceed  on  her  voyage.    Phelps  v.  Hill,  supra. 

But  the  owners  of  a  vessel  are  liable  to  the  owners  of  the  cargo 
for  delay  occasioned  by  the  vessel's  putting  into  an  intermediate 
port  for  repairs,  where  the  necessity  therefor  was  in  consequence  of 
her  unseaworthiness  existing  at  the  commencement  of  the  voyage. 
Rathbone  v.  Neal  (1849)  4  La.  Ann.  563,  56  Am.  Dec.  579. 

It  is  not  necessary  that  the  master  of  a  vessel  should  communicate 
with  the  various  cargo  owners  before  determining  to  what  port  to  pro- 
ceed for  the  purpose  of  repairs  to  the  vessel.    Phelps  v.  HUl,  supra. 

It  is  an  unjustifiable  deviation  to  go  to  one  port  for  repairs,  where 
if  made  at  a  nearer  port  the  vessel  would  have  been  able  to  carry  out 
her  contract  with  the  charterer.  Cassels  v.  Burns  (1887)  14  Can. 
S.  C.  256. 

But  a  jury  is  warranted  in  finding  that  there  is  no  deviation  in 
proceeding  to  a  port  some  60  miles  beyond  another  port  where  re- 
pairs might  have  been  made  and  the  cargo  cared  for,  where  it  ap- 
pears that  the  owners  of  the  ship  had  ship-building  yards  at  the  more 
distant  port,  where  they  kept  duplicates  of  different  parts  of  the  ship's 
machinery,  and  that  they  had  a  line  of  similar  steamers  departing 
from  the  same  port  on  the  same  voyage  periodically,  into  which  the 
cargo  might  have  been  transshipped.    Phelps  v.  Hill,  supra. 

A  carrier  is  not  excused  from  performance  of  its  undertaking  to 
forward  a  shipment  by  a  designated  vessel,  by  the  failure  of  such 
vessel  to  make  a  contemplated  voyage;  and  has  no  right  to  forward 
the  shipment  by  another  vessel.  Goodrich  v.  Thompson  (1871)  44 
N.  Y.  324. 

Overcarriage  is  not  excused  by  the  fact  that  as  the  shipment  was 
underneath  goods  destined  for  a  further  port,  it  was  inconvenient  to 
discharge  it.  Ellis  v.  Tamer  (1800)  8  T.  R.  531,  5  Revised  Rep 
541 ;  Robinson  v.  Hoist  (1895)  96  Ga.  19,  23  S.  B.  76. 

Where  there  is  no  contract  which  rendere  it  the  duty  of  a  vessel  to 
sail  by  a  given  time  or  to  complete  its  voyage  before  a  specified  date, 
neither  the  obstruction  of  the  usual  route  by  ice,  nor  the  danger  from 
fire,  thieves,  etc.,  while  lying  in  port,  will  justify  a  deviation.  Crosby 
v.  Fitch  (1838)  12  Conn.  410,  31  Am.  Dec.  745. 

Temporary  impossibility  of  passing  through  a  canal  does  not 
justify  a  deviation.  Hand  v.  Baynes  (1838)  4  Whart.  204,  33  Am. 
Dec.  54. 

If  the  master  of  a  vessel  received  credible  information  that  if  he 
continues  in  the  direct  course  of  his  voyage  hie  ship  will  be  exposed 
to  some  imminent  peril,  as,  for  instance,  that  there  are  pirates  in  his 
course,  or  icebergs,  or  other  dangers  of  navigation,  he  must  be  justi- 


w  Google 


ANNOTATION.  595 

fied  in  pausing  and  deviating  from  the  direct  course,  and  taking  any 
step  which  a  prudent  man  would  for  the  purpose  of  avoiding  the 
danger.  Duncan  v.  Rosier  (1872)  LR.4P.  C.  171,  41  L.  J.  Prob. 
N.  S.  57,  26  L.  T.  N.  S.  48,  8  Moore,  P.  C.  C.  V.  S.  411,  20  Week. 
Rep.  421  {dictum.) 

A  deviation  ie  justifiable  where  made  in  consequence  of  credible 
information  of  a  declaration  of  war,  the  effect  of  which  would  be 
to  expose  the  vessel  to  seizure  at  the  port  of  destination;  and  it  is 
immaterial  that  only  the  ship,  and  not  the  cargo,  is  exposed  to  such 
danger.     Ibid. 

Apprehension  of  capture  may  justify  a  delay  in  a'  neutral  port, 
and  exonerate  the  vessel  from  liability  to  compensate  the  owners  of 
the  cargo  therefor.  Anderton  v.  San  Roman  (1873)  L.  B.  5  C.  P. 
301,  42  L.  J.  Prob.  N.  S.  46, 12  Week.  Hep.  393,  28  L.  T.  N.  S.  381, 
1  Asp.  Mar.  L.  Cas.  603;  The  Express  (1872)  L.R.3  Adm.  &  Bed. 
597,  41  L.  J.  Prob.  S.  S.  79,  26  L.  T.  N.  S.  956,  1  Asp.  Mar. 
L.  Cas.  355;  The  Heinrich  (1871)  L.  E.  3  Adm.  &  Eccl.  424,  24 
L.  T.  N.  S.  914,  1  Asp.  Mar.  L.  Cas.  79;  The  WUhelm  Schmidt 
(1871)  25  L.  T.  N.  S.  34, 1  Asp.  Mar.  L.  Cas.  82. 

o.  Carriage  by  land. 

It  is  a  general  rule,  too  well  established  to  require  the  citation 
of  authority,  that  it  is  the  duty  of  a  carrier  by  land,  in  the  absence 
of  contractual  modification  of  such  duty,  to  forward  goods  intrusted 
to  it  by  the  customary  route  and  by  the  usual  means  of  transpor- 
tation. 

As  in  the  case  of  carriers  by  sea,  deviation  may  consist  of  a  de- 
parture from  the  stipulated  or  customary  mode  of  carriage,  as  well  as 
from  the  stipulated  or  customary  route. 

Where  there  are  two  or  more  customary  routes,  and  the  carrier 
is  left  free  to  choose  between  them,  he  may  take  his  choice  without  in- 
curring increased  liability,  if  there  are  no  special  reasons  which  make 
the  route  chosen  unsafe.  Piece  v.  Southern  P.  Co.  (1897)  120 
Cal.  156,  40  L.B.A.  350,  47  Pac.  874,  52  Pac.  302. 

It  is  a  deviation  to  forward  goods  by  the  more  hazardous  of  two 
routes,  where  it  is  practicable  to  obey  the  instruction  given  by  the 
shipper  to  forward  by  the  safer  route.  United  States  Exp.  Co.  v. 
Kountze  Bros.  (1869)  8  Wall.  342,  19  L.  ed.  457. 

It  is  a  deviation  to  carry  by  water  where  the  contract  is  for  "all 
rail"  transportation  {Boswick  v.  Baltimore  £  O.  R.  Co.  [1871]  45 
N.  T.  712 ;  he  Sage  v.  Great  Western  R.  Co.  [1863]  1  Daly,  306 ; 
lngails  v.  Brooks  [1845]  1  Edm.  Sel.  Cas.  104) ;  or  to  deliver  to  a 
carrier  by  sea  goods  which  the  initial  carrier  has  agreed  shall  be  sent 
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by  rail  (Philadelphia  &  B.  R.  Co.  v.  Beck  [1889]  125  Pa.  630,  11 
Am.  St.  Rep.  924, 17  Atl.  606). 

But  there  is  no  deviation  from  a  contract  to  ship  by  "all  rail"  by 
the  necessary  crossing  of  ferries,  the  necessity  of  which  most  have 
been  known  to  the  parties.  Maghee  v.  Camden  £  A.  B.  Co.  (1871) 
45  N.  T.  514,  6  Am.  Hep.  124. 

The  forwarding  of  a  parcel  by  one  coach,  which  it  has  been  agreed 
shall  be  forwarded  by  another,  is  a  deviation.     Garnett  v.  Willan 

(1821)  5  Barn.  &  Aid.  53,  24  Revised  Rep.  276;  Bleat  v.  Fagg 

(1822)  5  Bam.  &  Aid.  342,  24  Revised  Rep.  407. 

It  may  be  a  deviation  to  transport  a  shipment  by  freight,  instead 
of  by  passenger  train  service.  Pavitt  v.  Leigh  Valley  B.  Co. 
(1893)  153  Pa.  302,  25  Atl.  1107. 

Attaching  a  carload  of  horees  to  a  train  other  than  the  usual  one 
is  a  deviation,  where  depriving  them  of  the  care  of  their  attendant, 
who  proceeds  on  the  usual  train.  McKahan  v.  American  Exp.  Co. 
(1911)  209  Mass.  270,  95  N.  E.  785. 

It  is  a  deviation  to  transport  a  shipment  on  open  cars,  exposed  to 
the  weather,  where  the  shipper  has  stipulated  for  covered  cars 
(Grand  Trunk  B.  Co.  v.  Fitzgerald  [1881]  6  Kan.  S.  C.  204) ;  or 
to  carry  a  horse  in  an  open,  instead  of  a  closed,  car  in  cold  weather, 
contrary  to  the  shipper's  direction  (Soger  v.  Portsmouth,  8.  £  P.  & 
E.  B.  Co.  [1850]  31  Me.  228,  60  Am.  Dec.  659) ;  or  to  load  a  ship- 
ment in  two  cars,  where  it  has  been  agreed  that  the  entire  consign- 
ment should  be  placed  in  one  (Uptegrove  v.  Central  B.  Co.  [1896] 
16  Misc.  14,  37  S.  Y.  Supp.  669). 

It  is  a  deviation  from  a  contract  to  ship  to  the  destination  without 
transfer,  to  remove  goods  at  an  intermediate  point  from  a  car  into 
a  storage  warehouse,  where  they  were  destroyed  by  fire  (Robinson 
Bros.  T.  Merchants'  Despatch  Transp.  Co.  [1877]  45  Iowa,  470; 
Stewart  v.  Merchants'  Despatch  Transp.  Co.  [1877]  47  Iowa,  229 
29  Am.  Rep.  476) ;  or  to  transfer  them  from  one  car  to  another, 
without  reasonable  necessity  (Galveston,  H.  &  H.  B.  Co.  v.  Allison 
[1883]  59  Tex.  193) ;  or  to  carry  goods  past  their  destination 
(Chicago  G.  W.  R.  Co.  v.  Dunlap  [1905]  7l'  Kan.  67,  80  Pac.  34) ; 
or  to  ship  goods  to  another  point  than  that  designated  (Cleve- 
land, C.  C.  £  St.  L.  B.  Co.  v.  C.  &  A.  Potts  £  Co.  [1904]  33  Ind. 
App.  564,  71  N.  E.  685). 

It  is  a  deviation  to  deliver  goods  to  a  connecting  carrier  other 
than  the  one  designated  by  the  shipper.  St.  Louis,  I.  M.  £  8.  5.  Co. 
v.  Caldwell  (1909)  89  Ark.  218,  116  S.  W.  210;  Georgia  R.  Go.  v. 
Cole  (1882)  68  Ga.  623;  Southern  R.  Co.  v.  Frank  (1908)  5  Ga. 
App.  574,  63  S.  E.  656 ;  Michigan,  S.  &  N.  I.  B.  Co.  v.  Dag  (1868) 
20  111.  375,  71  Am.  Dec.  278 ;  Cleveland,  C.  C.  &  St.  L.  B.  Co.  v. 
Schaefer  (1910)  —  Ind.  App.  — ,  90  N.  E.  502;  Illinois  C.  B.  Co. 
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t.  Eopkinsville  Canning  Co.  (1909)  138  Ky.  578,  116  S.  W.  758; 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Pendleton  (1906)  29  Ky.  L.  Rep. 
721,  96  S.  W.  434;  Fisher  v.  Boston  £  M.  R.  Co.  (1904)  99  Me. 
338,  68  L.B.A.  390,  105  Am.  St  Rep.  283,  59  Atl.  538;  Proctor  v. 
Eastern  R.  Co.  (1870)  10B  Mass.  512;  Waltham  Mfg.  Co.  v.  New 
York  £  T.  8.  8.  Co.  (1910)  204  Mass.  253,  90  N.  E.  550,  17  A.  & 
E.  Ann.  Cas.  837;  Brown  £  H.  Co.  v.  Pennsylvania  Co.  (1896)  63 
Minn.  546,  65  N.  W.  961;  Ecleles  v.  Missouri  P.  R.  Co.  (1905)  112 
Mo.  App.  240,  87  8.  W.  99;  Weaver  v.  Southern  R.  Co.  (1908)  135 
Mo.  App.  210, 115  8.  W.  600;  Lord  £  B.  Co.  v.  Texas  £  N.  0.  R.  Co. 
(1911)  156  Mo.  App.  175, 134  S.  W.  Ill;  Ackley  v.  Kellogg  (1828) 
8  Cow.  223;  Johnson  v.  New  York  C.  R.  Co.  (1865)  33  N.  Y.  610, 
88  Am.  Dec.  416;  Goodrich  v.  Thompson  (1871)  44  N.  Y.  324; 
Isaacson  v.  New  York  C.  £  E.  R.  R.  Co.  (1884)  94  N.  Y.  278,  46 
Am.  Rep.  142 ;  Le  Sage  v.  Great  Western  R.  Co.  (1863)  1  Dalv,  306; 
Philadelphia  £  R.  R.  Co.  v.  Beck  (1889)  125  Pa.  620,  11  Am.  St. 
Rep.  924, 17  Atl.  505;  Texas  &  P.  R.  Co.  v.  Eastin  (1907)  100  Tex. 
656,  102  8.  W.  105;  Texas  £  P.  R.  Co.  v.  Boggs  (1897)  —  Tex. 
Civ.  App.  — ,  40  8.  W.  20;  Southern  Kansas  R.  Co.  v.  Cox  (1906) 
43  Tex.  Civ.  App.  79,  95  8.  W.  1124;  Pecos  £  N.  T.  R.  Co.  v. 
Hughes  (1906)  44  Tex.  Civ.  App.  135,  98  S.  W.  410;  St.  Louis 
Southwestern  R.  Co.  v.  Louisiana  £  T.  Lumber  Co.  (1908)  50  Tex. 
Civ.  App.  179,  109  S.  W.  1143;  Congar  v.  Galena  £  C.  V.  R.  Co. 
(1863)  17  Wis.  477. 

No  deviation  from  the  route  of  a  shipment  of  cotton  from  Texas 
to  the  port  of  New  Orleans,  for  export,  is  made  by  the  carrier's  de- 
livery of  the  cotton  at  its  terminal  wharf  at  Westwego,  a  few  miles 
above  and  on  the  opposite  side  of  the  river  from  New  Orleans,  bat 
onteide  of  the  limits  of  the  municipality  or  of  the  port  as  defined  by 
statute,  where  steamship  companies  were  accustomed  there  to  receive 
export  cotton.  Marande  v.  Texas  £  P.  R.  Co.  (1902)  184  U.  8.  173, 
46  L.  ed.  487,  22  Sup.  Ct  Rep.  340 ;  Reiss  v.  Texas  £  P.  R.  Co. 
(1899)  39  C.  C.  A.  149,  98  Fed.  533. 

— what  will  juBtify  deviation. 

While  a  carrier  is  justified  in  delaying  or  deviating  in  his  course 
where  it  is  necessary,  for  the  safe  carriage  of  the  goods,  that  he 
should  do  bo  (Taylor  v.  Great  Northern  R.  Co.  [1866]  L.  R.  1  C. 
P.  385,  35  L.  J.  C.  P.  N.  S.  210,  12  Jur.  N.  8.  372,  14  L.  T.  N.  S. 
363, 14  Week.  Rep.  639,  1  Harr.  &  R.  471  [dictum]),  it  is  its  duty, 
where  possible,  to  await  further  instructions  from  the  shipper  (Louis- 
ville £  N.  R.  Co.  v.  Duncan  [1902]  137  Ala.  446,  34  So.  988; 
Fisher  v.  Boston  £  M.  R.  Co.  [1904]  99  Me.  338,  68  L.R.A.  390, 
105  Am.  St  Rep.  283,  59  Atl.  632 ;  Alabama  £  V.  R.  Co.  v.  Brichetto 
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[1895]  72  Miss.  891,  18  So.  421;  Johnson  v.  New  York  C.  &  E.  R. 
R.  Co.  [1865]  33  N.  Y.  610,  88  Am.  Dec  416,  on  second  appeal 
39  How.  Pr.  127;  Goodrich  v.  Thompson  [1871]  44  N.  T.  324; 
Louisville  &  N.  R.  Co.  v.  Odil  [1895]  96  Tenn.  61,  54  Am.  St.  Bep. 
820,  33  S.  W.  611),  unless  the  goods  are  of  bo  perishable  a  character 
that  it  is  not  practicable  to  do  so  (Louisville  &  N.  R.  Co.  v.  Odil 
£1895]  96  Tenn.  61,  54  Am.  St.  Rep.  820,  33  S.  W.  611). 

It  is  only  in  the  event  of  an  unforeseen  exigency  from  which  arises 
an  emergency  calling  for  prompt  conduct  otherwise,  that  the  carrier 
may  be  excused  from  deviating  from  the  instructions  touching  a  route 
of  shipment  Weaver  v.  Southern  R.  Co.  (1908)  135  Mo.  App.  210, 
115  S.  W.  500. 

Deviation  from  the  usual  or  stipulated  route,  caused  by  unprece- 
dented floods  which  render  it  absolutely  necessary  to  carry  the  ship- 
ment over  another  road  to  prevent  loss  or  greater  delay  than  actually 
occurred,  is  justified.  International  &  O.  N.  R.  Co.  v.  Wentworth 
(1894)  8  Tex.  Civ.  App.  5,  27  S.  W.  680. 

But  an  express  company  knowing  at  the  time  of  the  shipment  that 
a  flood  has  broken  its  ordinary  line  cannot  allege  it  as  a  justification 
from  a  deviation  in  the  mode  of  transportation  by  a  railroad  to  which 
it  has  intrusted  the  shipment  Adams  Exp.  Co.  v.  Jackson  (1892) 
92  Tenn.  326,  21  S.  W.  666. 

Deviation  by  a  carrier  of  live  stock  from  the  usual  and  most  direct 
route,  because  of  a  washout  on  a  connecting  line  and  the  bad  condi- 
tion of  its  own  track,  will  not,  in  the  entire  absence  of  all  negligence 
in  selecting  the  new  route,  which  is  as  reasonably  direct  as  is  avail- 
able under  existing  conditions,  render  the  carrier  liable  for  a  loss 
occasioned  by  a  flood  at  a  point  on  such  new  route.  Empire  State 
Cattle  Co.  v.  Atchison,  T.  &  8.  F.  R.  Co.  (1907)  210  TJ.  S.  1,  52 
L.  ed.  931,  28  Sup.  Ct  Hep.  607,  15  A.  &  E.  Ann.  Cas.  70. 

A  railroad  is  not  liable  for  injuries  resulting  from  the  failure  to 
ship  over  the  usual  route,  where  such  shipment  is  rendered  impossible 
by  a  strike.    Steiger  v.  Erie  R.  Co.  (1875)  5  Hun,  345. 

A  carrier  which  agreed  to  deliver  a  shipment  to  a  certain  connect- 
ing carrier,  but  which  is  unable  to  do  so  on  account  of  the  failure  of 
the  connecting  carrier's  boat  to  run  as  usual,  is  not  liable  for  a  loss 
occurring  while  the  shipment  was  in  the  hands  of  another  connect- 
ing carrier,  to  whom  it  was  delivered,  where  due  care  and  prudence 
were  exercised  in  forwarding  the  shipment,  and  although  it  may  have 
failed  to  give  notice  to  the  consignee  of  the  change  of  route,  where 
such  notice  could  not  have  avoided  the  loss.  Regan  v.  Grand  Trunk 
R.  Co.  (1881)  61  N.  H.  579. 

The  fact  that  the  agent  of  the  initial  carrier  had  never  heard  of  the 
connecting  carrier  specified  in  the  shipping  directions;  and  that  he 
made  inquiries  of  several  persons  and  did  not  learn  of  its  existence, 
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— furnishes  do  justification  for  forwarding  the  goods  by  another 
carrier.    Proctor  v.  Eastern  R.  Co.  (1870)  105  Mass.  512. 

The  fact  that  a  connecting  carrier  could  not  by  its  line  hare 
transported  a  shipment  to  its  destination  without  carriage  part  of 
the  way  by  water  will  not  protect  it  from  the  consequences  of  a  devia- 
tion from  a  contract  to  carry  by  "all  rail."  Maghee  v.  Camden  £ 
A.  R.  Transp.  Co.  (1871)  45  N.  T.  514,  6  Am.  Hep.  184. 

III.  Contractual  provisions  permitting  deviation. 

In  consequence  of  the  increased  liability  which  a  deviation  has  the 
effect  to  impose  upon  the  carrier,  it  has  become  customary,  especially 
among  carriers  by  sea,  to  incorporate  in  contracts  of  affreightment, 
whether  bills  of  lading  or  charter  parties,  provisions  of  various  sorts 
designed  to  exonerate  them  from  such  liability.  The  construction 
and  operation  of  these  provisions  is  considered  in  the  cases  which 
follow. 

a.  In  contracts  of  carriage  by  water. 

It  is  a  settled  rule  that  snch  provisions  are  to  be  construed  in  the 
light  of  the  general  purposes  of  the  contract,  and  reconciled  so  far 
as  may  be  with  all  of  its  express  and  implied  conditions,  and  are  not 
to  be  permitted  to  operate  to  the  extent  of  their  literal  scope  when  this 
would  be  inconsistent  with  the  substantial  objects  of  the  contract. 
The  Wells  City  (1894)  10  C.  C.  A.  123,  26  U.  S.  App.  76,  61  Fed. 
S57;  SchwarzchUd  v.  National  8.  8.  Co.  (1896)  74  Fed.  257; 
Glynn  v.  Margetson  [1893]  A.  C.  351,  62  L.  J.  Q.  B.  N.  S.  466, 
1  Eeports,  193,  69  L.  T.  N.  S.  1,  7  Asp.  Mar.  L.  Cas.  366 ;  White  v. 
Granada  8.  8.  Co.  (1896)  13  Times  L.  K.  1;  Hadji  AH  Alebar  £ 
Sons  v.  Anglo-Arabian  &  P.  8.  8.  Co.  (1906)  22  Times  L.  E.  600, 
95  L.  T.  N.  9.  610,  11  Com.  Cas.  219,  10  Asp.  Mar.  L.  CaB.  307. 

It  is  pointed  out  in  the  opinion  in  Swift  &  Co.  v.  Fumess,  W.  & 
Co.  (1898)  87  Fed.  345,  that  the  "deviation"  which  is  within  the 
permission  therefor  contained  in  the  bill  of  lading  is  not  to  be  de- 
fined in  the  same  terms  as  it  is  defined  in  reference  to  the  terms  of  a 
policy  of  marine  insurance;  but  its  construction  must  be  guided 
in  each  case  by  reasons  pertaining  to  the  subject-matter.  "It 
may  appear  paradoxical,"  the  court  says,  "to  say  that  a  contract  of 
marine  insurance  the  word  'deviation'  includes  only  unnecessary  and 
unreasonable  departures  from  the  voyage,  and  that  in  a  bill  of  lading 
it  means  only  necessary  and  reasonable  departures  from  the  voyage. 
The  paradox  exists,  however,  only  to  the  superficial  view,  and  dis- 
appears when  we  observe  that  in  neither  case  is  the  meaning  derived 
from  the  word  'deviation,'  simpliciter,  but  that  in  each  case  the  mean- 
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ing  results  from  a  term  plus  its  context,  and  that  in  the  two  caaea 
the  context  is  different." 

— liberty  to  "deviate." 

Liberty  to  deviate  contained  in  a  bill  of  lading  must  be  construed 
as  permitting  only  necessary,  reasonable,  or  contemplated  deviation. 
Ibid. 

Liberties  to  deviate  contained  in  a  bill  of  lading,  of  such  a  kind  if 
put  into  operation  as  would  defeat  the  object  of  the  contract  of  car- 
riage, may  be  disregarded  in  construing  the  document.  Hadji  AH 
Abhor  £  Sons  v.  Anglo- Arabian  £  P.  S.  8.  Co.  (1906)  28  Times  L. 
R.  600,  95  L.  T.  N.  8.  610,  11  Com.  Gas.  219, 10  Asp.  Mar.  L.  Cas. 
307. 

A  provision  in  a  bill  of  lading  giving  the  vessel  the  right  to 
"deviate"  does  not  warrant  a  vessel  unable  to  discharge  the  cargo 
at  the  port  of  delivery  to  return  to  the  port  of  shipment  and  thence 
make  a  second  voyage  to  the  port  of  delivery,  where  the  bill  of  lading 
specially  provides  that  in  such  case  the  cargo  may,  at  the  option  of 
the  master  or  agent,  be  conveyed  to  the  nearest  or  other  port,  and 
thence  returned  to  the  port  of  delivery  by  the  same  or  other  vessel. 
Pacific  Coast  Co.  v.  Yukon  Independent  Transp.  Co.  (1907)  83  C. 
C.  A.  685,  155  Fed.  29. 

— liberty  to  call  at  any  ports. 

Liberty  to  call  at  any  ports  in  any  order,  reserved  in  a  bill  of  lad- 
ing, must  be  construed  as  meaning  that  the  ports  must  be  ports  which 
are  substantially  ports  which  will  be  passed  on  the  main  voyage ;  and 
does  not  confer  a  right  to  go  to  a  port  somewhere  about  1,200  miles 
(to  and  fro)  out  of  the  ordinary  course  of  the  voyage.  Leduc  v.  Word 
(1888)  20  Q.  B.  Div.  475,  57  L.  J.  Q.  B.  N.  S.  379,  58  L.  T.  N.  S. 
80S,  36  Week.  Eep.  537,  6  Asp.  Mar.  L.  Cas.  290. 

Where  a  charter  party  which  was  on  a  printed  form  filled  in  with 
writing  showed  on  its  face  that  it  did  not  amount  to  a  hiring  of  the 
full  carrying  capacity  of  a  vessel,  a  provision  therein  giving  liberty 
to  call  at  any  ports  in  any  order  justified  the  vessel  in  calling  at  an 
intermediate  port  in  order  to  discharge  other  cargo.  Coffin  v.  Al- 
dridge  [1895]  2  Q.  B.  648,  65  L.  J.  Q.  B.  N.  S.  85,  73  L.  T.  N.  S.  426, 
44  Week.  Hep.  129,  8  Asp.  Mar.  L.  Cas.  233. 

A  printed  deviation  clause  in  a  bill  of  lading  in  which  the  name  of 
the  port  of  shipment  was  left  blank  to  be  filled  up  in  writing,  con- 
ferring "liberty  to  proceed  to  and  stay  at  any  port  or  porta  in  any 
rotation  in  .  .  .  [certain  parts  of  the  world]  for  the  purpose  of 
delivering  coals,  cargo,  or  passengers,  or  for  any  other  purposes  what- 
soever," must  be  given  a  construction  consistent  with  the  main  object 
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of  the  contract,  which  was  to  carry  from  one  port  to  another  a  per- 
ishable cargo,  and  therefore  authorizes  the  vessel  only  to  proceed  to 
and  stay  at  ports  which  are  in  the  coarse  of  the  voyage.  Glynn  v. 
MargeUon  [1893]  A.  C.  351,  62  L.  J.  Q.  B.  N.  S.  466,  1  Beports, 
193,  69  L.  T.  N.  S.  1,  7  Asp.  Mar.  L.  Cas.  366.  And  see  also  to  the 
same  effect  White  v.  Qranada  8. 3.  Co.  (1896)  13  Times  L.  K.  1. 

A  clause  in  a  bill  of  lading  giving  liberty  "to  proceed  to  her  port 
of  destination  first  returning  to  or  staying  at  any  port  or  ports  in  any 
"order  in  .  .  .  [certain  geographic  limits]  for  the  purpose  of 
trading  or  for  any  purpose  whatever,  in  any  order  or  rotation,  and 
whether  in  or  out  of  the  customary  or  advertised  routes,  without  the 
same  being  deemed  a  deviation,"  warrants  a  vessel  in  proceeding  to 
other  ports  in  the  opposite  direction  from  the  port  of  destination, 
where  there  is  evidence  of  its  being  an  invariable  practice  to  call  at 
the  shipping  port  on  the  outward  voyage  only.  Evans  Sons  &  Co. 
v.  Cunard  S.  S.  Co.  (1902)  18  Times  L.  B.  374. 

It  is  no  deviation  to  call  at  a  port  at  which  the  ship  was  accus- 
tomed to  call,  which  was  known  to  be  quarantined,  although  the  agent 
of  the  ship  may  have  given  the  shipper  to  understand  that  the  vessel 
would  not  call  at  that  port,  where  the  shipper  thereafter  accepted  a 
bill  of  lading  containing  permission  to  call  at  any  port  or  porta. 
The  Sidonian  (1888)  35  Fed.  534. 

A  bill  of  lading  giving  a  vessel  liberty  to  call  at  any  port  or  porta, 
for  whatever  cause,  does  not  warrant  a  general  average  charge  upon 
the  cargo  for  expenses  of  putting  into  a  port  of  refuge,  where  such 
call  is  occasioned  by  the  vessel's  voluntarily  leaving  the  port  of  de- 
parture with  a  short  supply  of  coal.  Hurlbut  v.  Turnure  (1897)  26 
C.  C.  A.  336,  51  TJ.  S.  App.  280,  81  Fed.  208. 

Under  bills  of  lading  giving  the  vessel  liberty,  either  before  or 
after  proceeding  to  the  port  of  destination,  to  proceed  to  and  stay  at 
any  port  or  places  whatsoever,  although  in  a  contrary  direction  to, 
or  out  of  or  beyond,  the  route  to  the  said  port  of  discharge,  etc.,  the 
stopping  of  the  vessel  in  an  intermediate  port  for  thirteen  days  await- 
ing cargo  is  not  a  deviation  where  not  shown  to  be  a  departure  from 
general  usage.    The  Citta  Di  Messina  (1909)  169  Fed.  472. 

— liberty  to  tow. 

Salvage  service  by  towing  a  vessel  in  distress  is  an  allowable  devia- 
tion under  a  charter-party  provision  by  which  the  vessel  has  liberty 
to  tow  and  be  towed,  and  assist  vessels  in  all  situations,  where  the 
delay  thereby  occasioned  is  not  so  great  as  to  frustrate  the  object  of 
the  charterers.  Potter  v.  Bvrrell  [1897]  1  Q.  B.  97,  66  L.  J.  Q.  B. 
N.  S.  63,  75  L.  T.  N.  S.  491,  49  Week.  Bep.  145,  8  Asp.  Mar.  L. 
Cae.  200. 

Where  the  charter  party  contains  a  clause  providing  that  the  vessel 
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shall  have  liberty  to  tow  and  be  towed,  and  to  assist  vessels  in  all  sit- 
uations, a  charterer  is  not  entitled  to  damages  for  delay  occasioned  by 
a  deviation  in  order  to  render  services  to  a  vessel  in  distress.  The 
Brixkam  (1893)  54  Fed.  539. 

Liberty  given  by  a  bill  of  lading  to  tow  and  assist  vessels  in  all 
situations  is  not  exceeded  by  a  vessel  which  leaves  the  wharf  where  it 
is  loading,  and  proceeds  a  distance  of  some  3  miles  to  aid  in  freeing  a 
stranded  vessel.  Stuart  v.  British  &  A.  Steam  Nav.  Co.  (1875)  32 
L.  T.  V.  S.  257,  2  Asp.  Mar.  L.  Cas.  497. 

The  clause  in  a  bill  of  lading  giving  a  vessel  liberty  to  call  at  any 
port  or  ports,  or  to  tow  and  assist  vessels  in  all  situations,  does 
not  warrant  a  vessel  in  proceeding  40  miles  directly  away  from  her 
port  of  destination,  and  away  from  the  ordinary  course  of  the  voy- 
age, to  take  in  tow  a  disabled  vessel.  Ardan  S.  8.  Co.  v.  Theband 
(1888)  35  Fed.  620. 

A  clause  in  a  bill  of  lading  giving  permission  to  tow  and  assist 
vessels  in  all  situations  cannot  receive  a  construction  which  would 
permit  a  vessel  to  abandon  a  voyage  and  go  in  search  of  a  salvage 
service,  without  becoming  liable  to  the  shipper  for  damages  resulting 
from  the  delay.  The  Wells  City  (1894)  10  C.  C.  A.  123,  26  XT.  S. 
App.  76,  61  Fed.  857. 

Such  a  clause  may,  however,  be  rationally  considered  as  authoriz- 
ing the  vessel,  when  in  the  ordinary  course  of  the  voyage  she  falls  in 
with  another  in  distress,  to  go  to  her  assistance  and  tow  her  to  such 
place  of  safety  as,  under  the  particular  circumstances  of  the  case, 
is  most  reasonably  accessible,  although  the  value  of  the  shipment  may 
be  materially  impaired  by  the  delay  thereby  occasioned.    Ibid. 

A  clause  in  a  bill  of  lading  reserving  liberty  to  tow  and  assist 
vessels  in  all  situations  does  not  render  necessary  and  justifiable  an 
extension  of  the  salvage  service  by  towing  a  disabled  vessel  to  a 
distant  port,  instead  of  to  one  of  the  most  reasonably  accessible. 
SchwarzckUd  v.  National  S.  S.  Co.  (1896)  74  Fed.  257. 

— miscellaneous. 

Liberty,  "either  before  shipment  or  at  any  period  of  the  voyage, 
and  so  often  as  may  be  deemed  expedient  at  any  port  or  place,  to 
ship  the  whole  or  any  part  by  any  other  steamship  (whether  belong- 
ing to  the  company  or  not),  or  transship,  or  land  and  Btore  .  .  . 
and  thence  reship,"  is  not  bo  inconsistent  with  the  object  of  the  bill 
of  lading  as  not  to  protect  a  vessel  in  transshipping  the  shipment  at 
an  intermediate  port.  Badji  Alt  Alebar  &  Sons  v.  Anglo-Arabian 
&  P.  8.  8.  Co.  (1906)  22  Times  L.  B.  600,  95  L.  T.  "$,  3.  610,  11 
Com.  Cas.  219,  10  Asp.  Mar.  L.  Cas.  307. 

Failure  to  forward  by  the  designated  vessel,  occasioned  by  the 
necessity  for  forwarding  more  perishable  articles,  is  excused  by  a 
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provision  of  the  bill  of  lading  that  if  the  goods  be  prevented  by  any 
cause  from  going  by  the  steamer  specified,  the  carrier  may  forward 
them  by  the  succeeding  steamer,  although  the  shipper  may  have  pro- 
cured insurance  on  the  goods  only  by  the  vessel  specified,  whereby  he 
is  unable  to  recover  on  the  policy.    The  Kansas  (1898)  87  Fed.  766. 

A  provision  giving  a  vessel  liberty  to  leave  the  port  of  loading 
with  part  cargo  and  to  fill  up  for  steamer's  benefit  at  any  port  with- 
in certain  limits,  "but  in  case  of  leaving  with  part  cargo  the  steamer 
shall  complete  the  voyage  as  if  a  full  cargo  had  been  loaded,"  does 
not  authorize  the  vessel  to  depart  to  an  unreasonable  extent  from  the 
voyage  on  which  the  goods  to  which  the  contract  relates  have  to  be 
carried,  and  the  ports  at  which  it  may  call  are  those  on  the  way  from 
the  port  at  which  the  original  cargo  is  taken  under  the  contract  with 
the  shipper,  to  the  ports  at  which  it  is  to  be  discharged.  The  Dun- 
ieth  [1897]  P.  133,  76  L.  T.  H".  3.  658,  66  L.  J.  Prob.  N.  9.  66,  8 
Asp.  Mar.  L.  Cas.  284. 

The  necessity  of  putting  in  at  an  intermediate  port  for  coal  in 
consequence  of  miscalculation  of  the  quantity  necessary  to  carry  the 
vessel  to  her  coaling  station,  the  ship  and  cargo  not  being  in  any  actual 
and  immediate  danger,  is  not  force  majeure  within  the  provisions 
of  a  bill  of  lading  giving  the  vessel  liberty  to  deviate  "for  the  pur- 
pose of  saving  life  or  property,  but  not  to  call  at  any  port  or  ports 
before  landing  her  live  stock,  except  in  case  of  force  majeure."  Yrazu 
v.  Astral  Shipping  Co.  (1904)  20  Times  L.  E.  153,  9  Com.  Caa.  100. 

Suffering  from  heavy  labor  in  high  seas  is  "stress  of  weather" 
within  the  meaning  of  the  provision  of  a  charter  party  that  the  vessel 
shall  keep  a  certain  course  unless  "absolutely  forced  south  by  stress 
of  weather."    The  Maria  Luigia  (1886)  28  Fed.  244. 

In  David  Mcher  Sans  &  Co  v.  Tate  Steamers  [1903]  1  K.  B. 
362,  72  L.  J.  K.  B.  N.  S.  253,  88  L.  T.  N.  S.  182,  19  Times  L.  R. 
217,  51  Week.  Rep.  393,  8  Com.  Cas.  124,  9  Asp.  Mar.  L.  Cas.  362, 
the  shipowners  were  held  liable  to  the  charterers  for  the  expense  occa- 
sioned by  putting  into  an  intermediate  port  to  get  a  fresh  supply  of 
coal,  notwithstanding  the  provision  of  the  charter  party  that  the 
charterers  should  "provide  and  pay  for  all  the  coal,"  as  such  provision 
does  not  relieve  the  shipowners  from  their  obligation  to  see  that  the 
ship  was  seaworthy  in  the  sense  of  having  enough  coal  on  board. 

Under  a  charter  party  of  a  vessel  to  go  to  a  certain  port  if  such  port 
is  not  blockaded,  and,  if  it  is,  to  go  to  some  other  port,  a  deviation 
for  the  purpose  of  inquiring  whether  the  blockade  of  such  port  has 
been  raised  does  not  entitle  the  charterer  to  any  allowance  for  the  loss 
of  time.    Stolcely  v.  Smith  (1868)  2  Ben.  407,  Fed.  Cas.  No.  13,473. 

(h)    In  contract*  of  carriage  ty  land. 
A  stipulation  in  a  bill  of  lading  that  the  carrier  may,  in  case  of 
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necessity,  forward  the  goods  to  destination  by  any  route,  will  not 
exonerate  it  from  liability  to  the  shipper  for  the  increased  cost  of 
transportation,  where  on  account  of  a  strike  it  cannot  obey  the  ship- 
ping directions  as  to  the  route  by  which  the  goods  should  be  sent  for- 
ward, and  selects  another  route  without  consulting  the  shipper,  on 
which  the  freight  charges  are  greatly  increased,  where  means  of  com- 
munication with  the  shipper  are  easily  available  and  can  be  utilized 
withont  injury  to  the  property.  Fisher  v.  Boston  £  M.  R.  Co. 
(1904)  99  Me.  338,  68  L.E.A.  390,  105  Am.  Si  Rep.  383,  59  Atl. 
538. 

IT.  Effect  of  Barter  act. 

A  vessel  is  protected  by  the  Barter  act  from  any  liability,  in  re- 
spect to  the  cargo,  for  deviation  to  engage  in  salvage  service.  The 
Chinese  Prince  (1894)  61  Fed.  697. 

Under  the  Hgrter  act,  every  vessel  transporting  merchandise  and 
passengers  to  or  from  different  ports — where  owners  having  exercised 
due  diligence  to  make  her  in  all  respects  seaworthy  and  properly 
manned,  equipped,  and  supplied — has  the  right  to  deviate  in  its 
course  so  far  as  may  be  necessary  to  save  life  and  property ;  but  such 
statute  justifies  a  deviation  only  so  far  as  may  be  necessary  to  tow  a 
disabled  vessel  to  the  nearest  safe  place,  and  as  soon  as  this  duty  is 
performed  the  right  of  deviation  ceases.  Re  Meyer  (1896)  74  Fed. 
881. 

V,  Effect  of  deviation. 

a.  On  rights  and   obligatlorts  arising  from  relation  of  carrier  and 


The  expression  is  frequently  to  be  met  with,  both  in  cases  relating 
to  carriage  hy  sea  (The  Dunbeih  [1897]  P.  133,  76  L.  T.  N.  S.  658, 
66  L.  J.  Prob.  N.  S.  66,  8  Asp.  Mar.  L.  Cas.  284;  The  Ethel  [1871] 
5  Ben.  154,  Fed.  Cas.  No.  4,540;  The  Bordentown  [1889]  40  Fed. 
682;  The  Wells  City  [1894]  10  C.  C.  A.  123,  26  V.  S.  App.  76, 
61  Fed.  857;  Calderon  v.  Atlas  8.  8.  Co.  [1894]  64  Fed.  874,  re- 
versed on  other  grounds  in  170  TJ.  S.  272,  42  L.  ed.  1033,  18  Sup. 
Ct.  Rep.  688;  The  Citta  Di  Messina  [1909]  169  Fed.  472;  The 
Indrapura  [1909]  171  Fed.  929;  Bazin  v.  Liverpool  ct  P.  S.  8.  Co. 
[1857]  5  Am.  L.  Reg.  459,  3  Wall.  Jr.  229,  Fed.  Cas.  No.  1,152; 
Cox  v.  Foscue  [1861]  37  Ala.  505,  79  Am.  Dec.  69;  Merrick  v. 
Webster  [1854]  3  Mich.  268 ;  Robertson  v.  National  8.  8.  Co.  [1893] 
139  8.  T.  416,  34  N.  E.  1053;  S.  D.  Seamy  Co.  v.  Union  Transit 
Co.  [1900]  106  Wis.  394,  82  N.  W.  285),  and  in  cases  relating  to 
carriage  by  land  (Dunseth  v.  Wade  [1840]  3  111.  285;  McKahan  v. 
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American  Exp.  Co.  [1911]  209  Mass.  270,  95  N'.  E.  785;  Brown  & 
H.  Co.  v.  Pennsylvania  Co.  [1896]  63  Minn.  546,  65  N.  W.  961 ; 
Ackley  v.  Kellogg  [1828]  8  Cow.  223;  Johnson  v.  JVew  Torfc  C.  fl. 
Co.  [1865]  33  N.  Y.  610,  88  Am.  Dec.  416;  Mo^Tiee  v.  Camden  & 
A.  B.  Co.  [1871]  45  N.  Y.  514,  6  Am.  Rep.  124;  Isaacson  v.  New 
York  C.  &  H.  B.  B.  Co.  [1884]  94  N.  Y.  278,  46  Am.  Hep.  142; 
Uptegrove  v.  Central  B.  Co.  [1896]  16  Misc.  14,  37  N.  Y.  Supp. 
659;  Ingalls  v.  Brooks  [1845]  1  Edm.  Sel.  Cas.  104;  Pavitt  v.  Le- 
high Valley  B.  Co.  [1893]  163  Pa.  302,  25  Ati.  1107;  Louisville 
&  N.  B.  Co.  v.  OdU  [1895]  96  Tenn.  61,  64  Am.  St.  Rep.  820,  33 
S.  W.  611;  Galveston,  H.  &  S.B.  Co.  Y.Allison  [1883]  59  Tex.  193; 
Southern  P.  Co.  v.  Booth  [1897]  —  Tex.  Civ.  App.  — ,  39  S.  W. 
585;  Texas  &  P.  B.  Co.  v.  Eastin  [1907]  100  Tex.  556,  109  S.  W. 
105 ;  Pecos  Biter  R.  Co.  v.  Harrington  [1907]  48  Tex.  Civ.  App. 
346,  99  S.  W.  1050;  St.  Louis  Southwestern  R.  Co.  v.  Louisiana  & 
T.  Lumber  Go.  [1908]  50  Tex.  Civ.  App.  179,  108  S.  W.  1143; 
Houston  &  T.  C.  B.  Co.  v.  Kemendo  [1910]  —  Tex.  Civ.  App.  — , 
131  S.  W.  634),  that  a  deviation  from  the  contract  of  carnage 
renders  the  carrier  an  insurer.  This  does  not  mean,  however,  as  the 
sequel  will  show,  that  the  liability  is  absolute.  The  grounds  and  ex- 
tent of  this  liability  must  now  be  considered. 

A  reason  for  the  statement  as  to  the  nature  of  the  carrier's  liability 
taking  this  form  is  found  in  the  fact  that  in  the  case  of  carriage  by 
sea,  the  deviation,  having  the  effect  to  substitute  a  different  risk 
from  that  insured  against,  has  the  effect  to  avoid  any  insurance  on  the 
shipment. 

It  is  not  necessary,  however,  that  a  cargo  owner,  in  order  to  recover 
against  the  carrier  for  losses  subsequent  to  deviation,  should  have  him- 
self lost  insurance  protection  by  reason  thereof.  Bond  v.  The  Cora 
(1807)  8  Wash.  C.  C.  80,  Fed.  Cas.  No.  1,621;  The  Citta  Di  Messina 
(1909)  169  Fed.  472. 

And  the  fact  that  the  shippers,  as  soon  as  advised  of  the  intended 
deviation,  effected  an  insurance  upon  their  shipment  on  such  voyage, 
and  after  the  loss  demanded  payment  of  the  underwriters,  will  not 
discharge  the  carrier  from  its  legal  responsibility  occasioned  by  the 
deviation.    Crosby  v.  Fitch  (1838)  12  Conn.  410,  31  Am.  Dec.  745. 

It  is  said  in  some  cases  that  a  deviation  gives  the  shipper  the  right 
to  rescind  the  contract  of  shipment  and  treat  the  goods  as  converted 
by  the  carrier.  See  inter  alia,  Phillips  v.  Brigham  (1859)  26  Qa. 
617,  71  Am.  Dec.  227;  Georgia  B.  Co.  v.  Cole  (1882)  68  Ga.  623; 
Brown  <£  H.  Co.  v.  Pennsylvania  Co.  (1896)  63  Minn.  546,  65  N. 
W.  961 ;  The  Citta  Di  M essina  (1909)  169  Fed.  472.  Contra,  South- 
ern P.  Co.  v.  Booth  (1897)  —  Tex.  Civ.  App.  — ,  39  S.  W.  585. 

Another  theory  of  the  ground  of  the  carrier's  liability  is  that  hav- 
ing broken  an  implied  warranty  not  to  deviate,  thereby  subjecting 
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the  shipment  to  a  different  risk  than  that  contemplated,  he  becomes 
responsible  for  damage  subsequent  to  warranty  broken,  being  per- 
mitted to  exonerate  himself,  however,  by  showing  that  the  same  risk 
would  have  been  encountered  even  had  there  been  no  deviation.  This 
is,  of  course,  apart  from  any  question  as  to  the  effect  of  a  special 
contractual  limitation  of  the  carrier's  common-law  liability, — a  mat- 
ter which  will  be  treated  elsewhere. 

These  theories  show  why  the  question  of  proximate  cause  forms  no 
part  of  the  plaintiffs  case  in  an  action  against  a  deviating  carrier 
for  loss  or  damage  to  the  shipment,  contrary  to  the  rule  prevailing 
in  actions  the  gist  of  which  is  negligence  in  the  manner  of  perform- 
ing the  contract.  This  question  will  be  more  fully  treated  under  a 
separate  head. 

A  deviating  carrier,  therefore,  becomes,  subject  to  the  qualification 
above  noted,  an  insurer  of  the  actual  delivery  of  the  goods  at  the  place 
of  destination  (Cox  v.  Foscue  [1861]  37  Ala.  505,  79  Am.  Dec  69; 
Merrick  v.  Webster  [1854]  3  Mich.  269;  Dunseth  v.  Wade  [1840] 
3  111.  285 ;  Brown  &  S.  Co.  v.  Pennsylvania  Co.  [1896]  63  Minn. 
546,  65  N.  W.  961 ;  Weaver  v.  Southern  R.  Co.  [1908]  135  Mo.  App. 
210, 115  S.  W.  500;  lngalls  v.  Brooks  [1845]  1  Edm.  Sel.  Cas.  104) ; 
and  is  liable  in  damages  for  their  delay  en  route,  apart  from  any  lia- 
bility for  injury  to  the  shipment  in  consequence  of  delay  (Illinois 
C.  R.  Co.  v.  Eopkinsville  Canning  Co.  [1909]  132  Ky.  578,  116  S. 
W.  758;  Bacharach  v.  United  States  Exp.  Co.  [1910]  15  Luzerne 
Leg.  Keg.  Rep.  Ill;  Pecos  River  R.  Co.  v.  Harrington  [1907]  48 
Tex.  Civ.  App.  346,  99  S.  W.  1050). 

And  the  carrier  is  indubitably  liable  for  a  loss  happening  in  con- 
sequence of  an  unnecessary  deviation.  See  Bond  v.  The  Cora  (1807) 
2  Wash.  C.  C.  80,  Fed.  Cas.  No.  1,621,  and  other  cases  elsewhere  set 
out  in  this  note.  Some  especially  clear  instances  of  this  are :  Powers 
v.  Davenport  (1845)  7  Blackf.  497,  43  Am.  Dec  100  (injury  to 
goods  occasioned  by  the  breaking  down  of  bridge,  which  accident 
would  have  been  avoided  had  the  carrier  continued  on  the  most  direct 
and  customary  route) ;  Snow  v.  Indiana,  B.  £  W.  R.  Co.  (1886)  109 
Ind.  422,  9  N.  E.  702  (injury  to  shipment  of  live  stock  from  delay 
by  shipping  over  an  unusual  and  indirect  route,  when  another  cus- 
tomary, direct,  and  more  available  route  was  open  for  carriage) ; 
8.  D.  Seavey  Co.  v.  Union  Transit  Co.  (1900)  106  Wis.  394,  82  N. 
W.  285  (goods  shipped  by  steamer  sent  to  destination  by  rail  from 
intermediate  port). 

Damage  to  a  vessel  occasioned  by  a  deviation  from  the  voyage  con- 
tracted for  must  be  borne  by  the  charterer,  and  not  the  shipowner. 
Latson  v.  Sturm  (1868)  2  Ben.  387,  Fed.  Cas.  No.  8,115. 

So,  also,  it  is  held  that  unnecessary  deviation  renders  the  carrier 
liable  for  any  subsequent  loss  or  damage.    The  Ethel  (1871)  5  Ben. 
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134,  Fed.  CaB.  No.  4,540;  The  Bordentown  (1889)  40  Fed.  682;  The 
Wells  City  (1894)  10  C.  C.  A.  123,  26  U.  S.  App.  76,  61  Fed.  857; 
The  Ciita  Di  Messina  (1909)  169  Fed.  472;  Bonn  v.  Liverpool  & 
P.  8.  8.  Co.  (1857)  5  Am.  L.  Beg.  459,  3  Wall.  Jr.  229,  Fed.  CaB. 
No.  1,152 ;  Southern  P.  Co.  v.  Booth  (1897)  —  Tex.  Civ.  App.  — ,  39 
S.  W.  585. 

It  is  accordingly  held  that  an  initial  carrier  which  delivers  a  ship- 
ment to  a  connecting  carrier  other  than  agreed  upon,  or  otherwise 
deviates  from  its  undertaking,  becomes  liable  not  only  for  any  conse- 
quent delay  in  delivery  (Bacharach  v.  United  States  Exp.  Co.  [1910] 
15  Luzerne  Leg.  Reg.  Hep.  Ill),  and  liable  jointly  with  such  connect- 
ing carrier  for  delay  occurring  on  the  tatter's  road  (Illinois  C.  B.  Co. 
v.  Hopkinsville  Canning  Co.  [1909]  132  Ky.  578,  116  S.  W.  758) ; 
but  continues  responsible  for  any  loss  of,  or  injury  to,  the  goods  subse- 
quent to  the  deviation  (Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Schaefer 
[1910]  —  Ind.  App.  — ,  90  N.  E.  502;  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  v.  Pendleton  [1906]  29  Ky.  L.  Bep.  721,  96  S.  W.  434; 
Brown  &  H.  Co.  v.  Pennsylvania  Co.  [1896]  63  Minn.  546,  65  N.  W. 
961;  Johnson  v.  New  York  C.  &  H.  R.  R.  Co.  [1865]  33  N.  Y.  610, 
88  Am.  Dec.  416;  Bostwick  v.  Baltimore  £  O.  R.  Co.  [1871]  45  N. 
T.  712 ;  Hinckley  v.  New  Tori  C.  <&  H.  R.  R.  Co.  [1874]  66  N.  Y. 
429;  Isaacson  v.  New  York  C.  £  E.  R.  R.  Co.  [1884]  94  N.  Y. 
278,  46  Am.  Bep.  142 ;  Philadelphia  £  R.  R.  Co.  v.  Beck  [1889] 
125  Pa.  620,  11  Am.  St.  Bep.  924,  17  Atl.  505;  Texas  £  P.  R.  Co. 
v.  Eaetin  [1907]  100  Tei.  556,  102  S.  W.  105;  Southern  P.  Co.  v. 
Booth  [1897]  —  Tex.  Civ.  App.  — ,  39  S.  W.  585;  Gulf,  C.  £  8.  F. 
R.  Co.  v.  Irvine  [1903]  —  Tex.  Civ.  App.  — ,  73  S.  W.  540; 
Houston  £  T.  C.  R.  Co.  v.  Buchanan  [1905]  38  Tex.  Civ.  App.  165, 
84  S.  W.  1073;  St.  Louts  Southwestern  R.  Co.  v.  Louisiana  £  T. 
Lumber  Co.  [1908]  50  Tex.  Civ.  App.  179, 109  S.  W.  1143;  Houston 
£  T.  C.  R.  Co.  v.  Eemendo  [1910]  —  Tex.  Civ.  App.  — ,  131  S. 
W.  634;  Cougar  v.  Galena  £  C.  U.  R.  Co.  [1863]  17  Wis.  477; 
8.  D.  Seavey  Co.  v.  Union  Transit  Co.  [1900]  106  Wis.  394,  82 
X.  W.  285) ;  in  the  absence  of  proof  that  such  deviation  did  not 
induce  or  contribute  to  the  loss  (Weaver  v.  Southern  R.  Co.  [1908] 
135  Mo.  App.  210,  115  S.  W.  500) ;  whether  such  loas  was  occa- 
sioned by  delay  or  otherwise  (Georgia  R.  Co.  v.  Cole  [1882]  68  Ga. 
623 ;  Pecos  River  R.  Co.  v.  Harrington  [1907]  48  Tex.  Civ.  App.  346, 
99  9.  W.  1050) ;  even  as  against  causes  of  loss  from  which  a  com- 
mon carrier  is  ordinarily  exempt  (Cleveland,  C.  C.  £  St.  L.  R.  Co. 
v.  Schaefer  [1910]  —  Ind.  App.  — ,  90  N.  E.  502;  Louisville  £  N. 
R.  Co.  v.  Odil  [1895]  96  Tenn.  61,  54  Am.  St.  Bep.  820,  33  S.  W. 
611) ;  and  notwithstanding  a  provision  in  the  bill  of  lading  limiting 
its  responsibility  to  loss  occurring  on  its  own  line  (see  V.  b,  5,  infra). 
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2.  Proximate  wtm  a*  c 

It  has  been  generally  held  that  a  carrier  is  liable  for  injury  or 
loss  arising  by  reason  of  deviation,  regardless  of  the  question  of  prox- 
imity of  cause.  The  Indrapura  (1909)  171  Fed.  929;  Walsh  v. 
Homer  (1846)  10  Mo.  6,  45  Am.  Dec.  342;  Southern  Kansas  R.  Co. 
v.  Cox  (1906)  43  Tex.  Civ.  App.  79,  98  S.  W.  1124;  and  cases  fol- 
lowing. 

The  reason  therefor  is  that  the  carrier,  by  deviating  from  the  voy- 
age described  in  the  bill  of  lading,  has  broken  the  warranty  not  to 
deviate,  thereby  giving  the  shipper  the  right  either  to  rescind  the 
contract  of  shipment  and  treat  the  goods  aa  converted  by  the  deviator, 
or  to  accept  the  goods,  holding  the  carrier  responsible  for  damage 
subsequent  to  warranty  broken,  without  any  reference  to  the  question 
whether  deviation  had  any  bearing  on  the  particular  loss  complained 
of.    The  Citta  Di  Messina  (1909)  169  Fed.  472. 

If,  however,  it  can  be  shown  that  the  loss  must  certainly  have  oc- 
curred from  the  same  cause  if  there  had  been  no  default,  misconduct, 
or  deviation,  the  carrier  will  be  eicused,  but  the  burden  of  proof  of 
this  fact  is  upon  the  carrier.  Davis  v.  Garrett  (1830)  6  Bing.  716, 
4  Moore  &  P.  540,  8  L.  J.  C.  P.  253.  5  Eng.  Hul.  Cae.  273  (dictum) ; 
The  Ely  (1901)  110  Fed.  563  (dictum) ;  Weaver  v.  Southern  R.  Co. 
(1908)  135  Mo.  App.  210,  116  S.  W.  500;  and  see  also  Souter  v. 
Baymore,  infra.  The  same  rule  seems  to  be  applied  without  distinc- 
tion, where  the  loss  results  from  a  peril  excepted  by  the  contract  of 
affreightment  See  Maghee  v.  Camden  £  A.  R.  Transp.  Co.  (1871) 
45  N.  Y.  514,  6  Am.  Rep.  124;  Louisville-Cincinnati  Packet  Co.  v. 
Rogers  (1898)  20  Ind.  App.  594,  49  N.  E.  970;  Robinson  v.  Mer- 
chants'  Despatch  Transp.  Co.  (1877)  45  Iowa,  470;  Stewart  v.  Mer- 
chants' Despatch  Transp.  Co.  (1877)  47  Iowa,  229,  29  Am.  Rep. 
476;  Globe  Nov.  Co.  v.  Rubs  Lumber  &  Mill  Co.  (1908)  167  Fed. 
228. 

Where  the  action  is  for  damages  for  breach  of  contract,  rather  than 
for  negligence  in  its  performance,  the  question  of  proximate  cause  has 
nothing  to  do  with  the  case.  Philadelphia  &  R.  R.  Go.  v.  Beck 
(1889)  125  Pa.  620, 11  Am.  St.  Rep.  924,  17  Atl.  505. 

In  Davis  v.  Oarrett  (1830)  6  Bing.  716,  5  Eng.  Bui.  Cas.  273, 
where  a  vessel  while  deviating  without  any  justifiable  cause  from  the 
usual  and  customary  course  of  the  voyage  met  with  stormy  and  tem- 
pestuous weather,  in  consequence  of  which  water  entered,  and  coming 
in  contact  with  the  lime  with  which  she  was  laden  occasioned  a  fire, 
whereby  both  vessel  and  cargo  were  lost,  the  court,  in  replying  to 
the  objection  that  there  was  no  natural  or  necessary  connection  be- 
tween the  wrong  of  the  master  in  talcing  the  vessel  out  of  its  proper 
course,  and  the  loss  itself,  for  that  the  same  loss  might  have  been  oc- 
casioned by  the  very  same  tempest  if  the  vessel  had  proceeded  in  her 
direct  course,  said:    "But  if  this  argument  were  to  prevail,  the  devia- 
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tion  of  the  master,  which  is  undoubtedly  ft  ground  of  action  against 
the  owner,  would  never,  or  only  under  very  peculiar  circumstances, 
entitle  the  plaintiff  to  recover.  For  if  a  ship  is  captured  in  the  course 
of  deviation,  no  one  can  be  certain  that  she  might  not  have  been 
captured  if  in  her  proper  course.  And  yet,  in  Parker  v.  James, 
(1814)  4  Campb.  112,  where  the  ship  was  captured  whilst  in  the  act 
of  deviation,  no  such  ground  of  defense  was  even  suggested.  Or, 
again,  if  the  ship  strikes  against  a  rock,  or  perishes  by  storm  in  the 
one  course,  no  one  can  predicate  that  she  might  not  equally  have 
struck  upon  another  rock,  or  met  with  the  same  or  another  storm,  if 
pursuing  her  right  and  ordinary  voyage.  .  .  .  But  we  think  the 
real  answer  to  the  objection  is,  that  no  wrongdoer  can  be  allowed  to 
apportion  or  qualify  his  own  wrong ;  and  that  as  a  loss  has  actually 
happened  whilst  his  wrongful  act  was  in  operation  and  force,  and 
which  is  attributable  to  his  wrongful  act,  he  cannot  set  up  as  an 
answer  to  the  action  the  bare  possibility  of  a  loss  if  his  wrongful  act 
had  never  been  done.  It  might  admit  of  a  different  construction  if 
be  could  show  not  only  that  the  same  loss  might  have  happened,  but 
that  it  must  have  happened,  if  the  act  complained  of  had  not  been 
done ;  but  there  is  no  evidence  to  that  extent  in  the  present  case." 

Since  the  implied  undertaking  not  to  deviate  has  the  effect  of  a 
condition,  the  failure  to  comply  with  which  displaces  the  contract, 
it  is  not  necessary  to  trace  the  loss  which  has  occurred  to  the  devia- 
tion; and  therefore  a  deviating  carrier  is  liable,  notwithstanding 
a  stipulation  in  the  bill  of  lading  against  liability  in  such  case,  for 
negligence  of  stevedores  in  loading.  Joseph  Thorley  v.  Orchis  8.  S. 
Co.  [1907]  1  K.  B.  660,  ante,  566,  76  L.  J.  K.  B.  N".  S.  59S,  96  L.  J. 
N.  S.  488,  23  Times  L.  R.  338,  12  Com.  Cas.  251,  7  Am.  &  Eng. 
Ann.  Gas.  281. 

Destruction  of  a  shipment  by  fire  while  being  carried  by  another 
route  and  a  different  mode  of  transit  than  that  stipulated  is  not  so 
remote  a  consequence  of  the  breach  of  agreement  as  not  to  render 
the  forwarder  liable  therefor.  Wallace  v.  Swift  (1871)  31  IT.  C. 
Q.  B.  523. 

But,  as  above  pointed  out,  the  carrier  may  exonerate  himself  from 
liability  by  showing  that  the  loss  must  have  occurred  from  the  same 
cause  notwithstanding  the  deviation, — in  other  words,  that  there 
was  no  connection  between  the  deviation  and  the  loss. 

In  Souter  v.  Baymore  (1847)  7  Pa.  415,  47  Am.  Dec.  518,  it  is 
held  that  the  carrier  is  liable  only  for  loss  actually  resulting  from  a 
deviation,  the  court  saying:  "The  contrary  position  is  based  upon 
a  supposed  analogy  between  the  contract  of  a  common  marine  car- 
rier, where  no  insurance  has  been  effected  by  the  owner  of  the  goods, 
and  the  contract  of  assurance  which  will  be  avoided  by  a  deviation 
rendering  the  owner  and  master  of  the  vessel  liable  to  the  insured. 
B.  R.  Cm.  Vol.  II.— 38. 
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It  is  thought  that,  where  there  is  do  actual  insurance,  the  owner  of 
the  freight  is  to  be  regarded  in  the  double  character  of  his  own 
insurer  and  of  owner,  and  in  the  latter  capacity  may  claim  to  stand 
in  the  relation  of  an  assured  whose  policy  has  been  determined  by 
the  misfeasance  of  the  master.  But  the  well-considered  case  of  Hart 
v.  Alien  (1833)  2  Watts,  114,  established  that  no  such  analogy  exists. 
As  is  said  by  the  chief  justice,  speaking  as  the  organ  of  this  court, 
in  the  contract  of  assurance  it  is  the  assured  who  enters  into  the 
warranty,  which  is  consequently  introduced  for  the  protection  of  the 
insurer ;  but  there  is  not  the  same  reason  to  make  it  a  fundamental 
and  specific  condition  of  the  contract,  where  the  owner  of  the  goods 
is  fully  protected  by  the  general  liability  of  the  carrier  for  the  actual 
consequences  of  any  delinquency." 

Where  the  deviation  consisted  in  towing  a  schooner  for  about  four 
days,  when  a  severe  storm  was  encountered,  during  which  the  tow- 
ing hawser  parted  and  the  schooner  was  cast  adrift,  and  the  loss  of 
cargo  occurred  an  hour  later,  when  the  sea  swept  over  the  stem  of 
the  vessel  and  carried  away  part  of  her  deck  load,  the  court  cannot 
say  that  if  the  Teasel  had  proceeded  on  her  voyage  with  diligence 
and  without  the  encumbrance  of  the  tow  she  would  still  have  been  in 
the  track  of  the  Btorm,  and  have  encountered  the  same  peril  which 
resulted  in  the  loss  of  the  cargo.  Globe  Nav.  Co.  v.  Ruts  Lumber  & 
Mill.  Co.  (1908)  167  Fed.  228. 

3.  Liability  for  loss  from  t 

The  consequence  of  a  deviation  being  to  change  the  risks  to  which 
a  shipment  is  subject,  it  follows  that  the  carrier  is  liable  for  loss  or 
injury  even  from  a  cause  from  which  he  ordinarily  is  exempt;  un- 
less, indeed,  as  above  pointed  out,  he  can  show  that  the  loss  must 
have  occurred  from  the  same  cause  had  there  been  no  deviation. 

Thus,  a  deviation  renders  the  carrier  liable  as  an  insurer,  even 
against  sea  perils.  Calderon  v.  Atlas  8.  8.  Co.  (1894)  64  Fed.  874, 
reversed  on  other  grounds  in  170  TJ.  S.  272,  42  L.  ed.  1033,  18  Sup. 
Ct.  Rep.  588. 

A  carrier  is  liable  for  the  loss  at  sea  of  goods  agreed  to  be  carried 
"all  rail,"  though  it  be  occasioned  by  perils  of  navigation.  Bostwick 
v.  Baltimore  &  0.  B.  Co.  (1871)  45  N.  Y.  712. 

A  deviation  from  the  voyage  renders  the  carrier  responsible  for 
all  losses,  even  from  unavoidable  casualty;  for  under  such  circum- 
stances the  loss  is  traced  back  through  all  the  intermediate  causes 
to  the  departure  from  duty.  Louisville-Cincinnati  Packet  Co.  v. 
Sogers  (1898)  20  Ind.  App.  594,  49  N.  E.  970;  Williams  v.  Grant 
(1816)  1  Conn.  487,  7  Am.  Dec.  235;  Robertson  v.  National  8.  8. 
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Co.  (1893)  139  V.  T.  416,  34  N.  E.  1053;  Louisville  &  N.  R.  Go. 
v.  Odil  (1895)  96  Tenn.  61,  54  Am.  St.  Bep.  820,  33  S.  W.  611. 

A  carrier  undertaking  to  transport  goods  without  delay  is  liable 
for  a  loss  occurring  in  consequence  of  delay,  though  resulting  from 
a  peril  or  an  act  of  God,  for  the  effects  of  which  the  carrier  would 
not  have  been  liable  had  it  been  encountered  in  the  ordinary  course 
of  the  voyage.  Cassilay  v.  Young  (1843)  4  B.  Mon.  865,  39  Am. 
Dec.  505. 

A  carrier  who  contracts  to  carry  by  a  particular  route,  but,  not- 
withstanding, proceeds  to  carry  by  another  and  totally  different  route, 
must  stand  responsible  for  any  loss  sustained  to  the  cargo  that  would 
not  have  been  sustained  had  it  not  been  for  the  deviation,  whether 
the  immediate  cause  of  the  loss  was  the  act  of  God  or  some  cause 
excepted  against  in  the  contract  itself.  The  Indrapura  (1909)  171 
Fed.  929. 

Where  a  carrier  deviates  without  necessity  from  the  regular  and 
usual  course,  he  is  held  responsible  for  any  loss  which  may  occur, 
whether  by  the  act  of  God  or  from  any  other  cause.  International 
<£  0.  N.  R.  Co.  v.  Wentworth  (1894)  8  Tex.  Civ.  App.  5,  27  S.  W. 
680. 

If  a  carrier  deviates  from  the  usual  and  common  course  of  trade, 
and  the  goods  are  lost  or  injured  during  such  deviation,  he  is  not 
excused  even  if  the  loss  or  injury  result  from  inevitable  accident  or 
the  public  enemieB.  Lawrence  v.  M'Oregor  (1833)  Wright  (Ohio) 
193. 

A  carrier  is  liable  for  the  destruction  of  goods  by  the  great  Chi- 
cago fire,  in  consequence  of  their  not  having  been  transported  by  the 
most  direct  route  (Merchants'  Despatch  Transp.  Co.  v.  Kahn  [1875] 
76  111.  520),  or  by  the  route  designated  in  the  contract  (Robinson  v. 
Merchants'  Despatch  Transp.  Co.  [1877]  45  Iowa,  470). 

An  initial  carrier  deviating  from  his  agreement  to  transport  a 
shipment  over  specified  lines  renders  itself  liable  as  an  insurer,  even 
against  those  causes  of  loss  from  which  a  common  carrier  ordinarily 
is  exempt.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Shaefer  (1910)  — 
Ind.  App.  — ,  90  N.  E.  502. 

4.  KlffM  to  frHcM. 
In  Balian  v.  Joly,  V.  &  Co.  (1890)  6  Times  L.  It.  345,  the  Master 
of  the  Bolls,  although  finding  it  unnecessary  to  decide  the  point,  inti- 
mated that  while  the  consequence  of  a  deviation  ia  to  eliminate  the 
contract  contained  in  the  bill  of  lading,  it  might  be  that  the  fact  of 
shipment  would  nevertheless  give  certain  rights  to  the  shipowner  and 
to  the  shipper,  and  that  what  was  agreed  upon  before  the  bill  of 
lading  would  remain,  e.  g.,  an  obligation  to  pay  the  freight.  And 
see  also,  Joseph  Thorley  v.  Orchis  S.  S.  Co.  [1907]  1  K.  B.  669, 
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ante,  565,  76  L.  J.  K.  B.  N.  S.  595,  96  L.  T.  N.  S.  488,  23  Times  L. 
R.  338, 12  Com.  Cas.  251,  7  A.  &  E.  Ami.  Cos.  281. 

By  accepting  a  cargo  its  owner  waives  his  right  to  treat  a  deviation, 
of  the  ship  on  her  voyage  as  a  rescission  of  his  liability  for  freight, 
and  most  rely  upon  his  right  of  action  for  damages.  Thatcher  v. 
McCvlloh  (1846)  Olcott,  366,  Fed.  Cas.  No.  13,862. 

A  carrier  has  no  right  to  charge  for  additional  transportation  in 
consequence  of  a  deviation  occasioned  by  the  negligence  of  its  agents 
in  billing  the  shipment  Jones  v.  Boston  &  A.  B.  Co.  (1874)  63 
Me.  188. 

A  shipowner  cannot  require  a  charterer  to  pay  compensation  for 
the  carriage  of  passengers,  where  they  are  conveyed  without  their 
consent  to  a  different  port  than  that  agreed  on  at  the  time  of  sailing. 
McGloin  v.  Henderson  (1834)  6  La.  715. 

Although,  as  stated  in  the  introductory  portion  of  this  note,  it 
does  not  assume  to  cover  the  question  of  the  effect  of  deviation  by 
a  preceding  carrier  upon  the  terminal  carrier's  right  to  a  lien  for 
freight,  it  may  be  said  in  passing  that  with  the  exception  of  a  few 
cases,  e.  g.,  Marsh  v.  Union  P.  R.  Co.  (1882)  3  McCrary,  236,  9 
Fed.  873;  Robinson  v.  Baker  (1849)  5  Cush.  137,  51  Am.  Dec.  54; 
Fitch  v.  Newberry  (1843)  1  Dougl.  (Mich.)  1,  40  Am.  Dec.  33, 
some  of  which  are  distinguishable  on  the  ground  that  the  preceding 
carrier  was  regarded  as  a  wrongdoer,  rather  than  the  shipper's  agent 
acting  with  apparent  authority, — it  is  generally  held  that  the  termi- 
nal carrier  is  entitled  to  its  charges,  including  any  freight  charges 
paid  the  preceding  carrier  (Patten  v.  Union  P.  R.  Co.  [1886]  29 
Fed.  590;  Fordyce  v.  Johnson  [1892]  56  Ark.  430,  19  S.  W.  1050; 
Price  v.  Denver  &  R.  G.  R.  Co.  [1888]  12  Colo.  402,  21  Pac.  188 ; 
Bird  v.  Georgia  R.  Co.  [1884]  72  Ga.  655;  Briggs  v.  Boston  &  L. 
B.  Co.  [1873]  6  Allen,  246,  83  Am.  Dec.  626 ;  Whitney  v.  Behford 
[1870]  105  Mass.  267;  Moore  v.  Henry  [1885]  18  Mo.  App.  35; 
Vaughan  v.  Providence  &  W.  R.  Co.  [1882]  13  B.  I.  578;  Andnu 
v.  Columbia  &  0.  S.  B.  Co.  47  Wash.  333,  92  Pac.  128)  ;  or  to  a  lien 
for  the  amount  of  duties  paid  (see  Wabash  R.  Co.  v.  Pearce  [1904] 
192  TJ.  S.  179,  48  L.  ed.  397,  24  Sup.  Ct.  Bep.  231),  except  where 
the  shipment  is  received  from  the  connecting  carrier  under  an  agree- 
ment between  the  two  to  disregard  all  shipping  directions,  and  to 
Bend  all  goods  for  points  reached  by  the  carrier  claiming  the  lien, 
over  its  road  {Denver  &  R.  O.  R.  Co.  v.  Bill  [1889]  13  Colo.  35, 
4  L.B.A.  376,  21  Pac.  914). 

ft.  On  rii/Ms  and  obligations  arising  from  special  contrast. 


There  is  a  difference  of  opinion  as  to  the  effect  of  deviation  upon 

a  special  contract  of  affreightment. 
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The  English  courts  hold  that  an  unjustifiable  deviation  does  away 
with  the  special  contract  altogether,  leaving  the  rights  of  the  parties 
to  be  governed  by  the  ordinary  rnles  applicable  to  the  relation  of 
carrier  and  shipper.  Joseph  ThorUy  v.  Orchis  8.  8.  Co.  [1907]  1  K. 
B.  660,  ante,  565,  76  L.  J.  K.  B.  N.  S.  595,  96  L.  T.  N.  S.  488,  23 
Times  L.  K.  338,  12  Com.  Caa.  251,  7  A.  &  E.  Aon.  Cas.  281 ;  Inter- 
nationale Guano  en  Superphosphaatwerken  v.  Roberta  Mocandrew  & 
Co.  [1909]  2KB.  360,  78  L.  J.  K.  B.  N.  8.  691,  100  L.  T.  N.  S. 
850,  25  Times  L.  B.  529, 53  Sol.  Jo.  504, 14  Com.  Cas.  194;  Kibh  v. 
Tatlob.  And  see  also  dictum  in  Balian  v.  Joly,  V.  &  Co.  (1890)  6 
Times  L.  R.  345. 

The  gist  of  the  action  in  such  a  case  is  not  for  mere  neglect  in 
the  course  of  performing  the  contract  of  carriage,  but  the  carrier's 
misfeasance  in  failing  to  execute  the  engagements  entered  into  by 
him.  Sleat  v.  Fogg  (1822)  5  Barn.  &  Aid.  342,  24  Bevised  Rep. 
407. 

The  Massachusetts  courts  have  also  expressly  held  that  the  effect 
of  a  deviation  is  to  do  away  with  the  express  contract  altogether, — 
at  least,  at  the  election  of  the  shipper.  McKahan  v.  American  Exp. 
Co.  (1911)  209  Mass.  270,  95  N.  E.  785. 

The  effect  of  the  English  view  is  that  the  carrier  is  not  only  not 
enabled  to  exonerate  himself  by  showing  that  the  loss  would  have 
occurred  from  the  excepted  peril  notwithstanding  the  deviation,  bat 
also  is  unable  (as  Kisn  v.  Taylok  illustrates)  to  avail  himself  of 
provisions  unconnected  with  the  manner  of  performance  of  the  con- 
tract of  carriage;  and  where  a  lose  is  one  for  which  he  would  be 
liable  in  the  absence  of  contractual  limitation  of  liability,  he  is  re- 
sponsible therefor  even  where  it  occurs  prior  to  the  deviation. 

Thus  in  Internationale  Qua.no  en  Superphosphaatwerken  v.  Robert 
Mocandrew  &  Co.  [1909]  2  K.  B.  360,  78  L.  J.  K.  B.  N.  S.  691, 
100  L.  T.  N.  S.  850,  25  Times  L.  B.  529,  53  Sol.  Jo.  504,  14  Com. 
Cas.  194  (a  divisional  court  case)  Pickford,  J.,  although  intimating 
some  doubt  as  to  whether  a  possible  distinction  between  the  effect  of 
a  deviation  at  the  beginning,  and  one  in  the  course,  of  a  voyage,  upon 
the  contract  of  affreightment,  was  present  to  the  minds  of  the  judges 
in  deciding  the  case  of  Joseph  Thorley  v.  Orchis  8.  8.  Co.  [1907] 
1  K.  B.  660,  ante,  666,  76  L.  J.  K.  B.  N.  S.  695,  96  L.  T.  N.  S.  488, 
23  Times  L.  B.  338,  12  Com.  Cas.  251,  1  A.  &  E.  Ann.  Cas.  281, 
the  deviation  in  that  case  having  occurred  at  the  beginning  of  the 
voyage, — nevertheless  considered  himself  bound  by  that  decision  to 
hold  that  a  deviation  taking  place  in  the  coarse  of  a  voyage  pat  an 
end  to  the  charter  party  as  from  the  beginning  of  the  voyage,  and 
thereby  imposed  upon  the  vessel  owner  the  liability  of  a  common 
carrier,  even  as  to  damage  occurring  prior  to  the  deviation. 

While  the  American  courts  have  adopted  the  doctrine  that  a 
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carrier  by  deviating  becomes  an  insurer  of  the  goods,  and  loses  the 
benefit  of  stipulations  relieving  it  from  its  common-law  liability 
(The  Wells  City  [1894]  10  C.  C.  A.  123,  26  F.  3.  App.  76,  61  Fed. 
857;  Globe  Nav.  Co.  v.  Russ  Lumber  &  Mill  Co.  [1908]  167  Fed. 
228;  Dunseth  v.  Wade  [1840]  3  III.  285;  Louisville-Cincinnati 
Packet  Co.  v.  Rogers  [1898]  20  Ind.  App.  594,  49  2*.  E.  970;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  v.  C.  &  A.  Potts  £  Co.  (1904)  33  Ind. 
App.  664,  71  N.  E.  685;  Chicago  G.  W.  R.  Co.  v.  Dunlap  (1905) 
71  Kan.  67,  80  Pac.  34;  McKakan  v.  American  Exp.  Co.  [1911] 
809  Mass.  270,  95  N .  E.  785 ;  Maghee  v.  Camden  £  A.  R.  Transp.  Co. 
[1871]  45  N.  Y.  514,  6  Am.  Rep.  124;  Pavitt  v.  Lehigh  Valley  R. 
Co.  [1893]  153  Pa.  302,  25  Atl.  1107;  Davis  Bros.  v.  Blue  Ridge  R. 
Co.  [1908]  81  8.  C.  466,  62  S.  E.  856 ;  Galveston,  H.  &  H.  R.  Co. 
v.  Allison  [1883]  59  Tex.  193;  Pecos  <6  N.  T.  R.  Co.  v.  Hughes 
[1906]  44  Tex.  Civ.  App.  135,  98  S.  W.  410 ;  St.  Louis  Southwestern 
R.  Co.  v.  Louisiana  &  T.  Lumber  Go.  [1908]  50  Tex.  Civ.  App.  179, 
109  S.  W.  1143 ;  and  see  also  other  cases  hereinafter  appearing  under 
specific  heads),  their  tendency  appears  to  have  been  to  view  the  ex- 
ceptions made  by  special  contract  as  analogous  to  those  created  by 
the  operation  of  law;  in  consequence  of  which  it  has  been  held  that 
if  it  can  be  shown  that  the  loss  must  certainly  have  occurred  from  the 
same  cause  if  there  had  been  no  default,  misconduct,  or  deviation,  the 
carrier  will  be  protected  by  the  stipulations  of  the  contract,  the  bur- 
den of  proof  of  this  fact  being  upon  the  carrier  {Robinson  v.  Mer- 
chants' Despatch  Transp.  Co.  [1877]  45  Iowa,  470;  Stewart  v. 
Merchants'  Despatch  Transp.  Co.  [1877]  47  Iowa,  229,  29  Am. 
Rep.  476 ;  Louisville-Cincinnati  Packet  Co.  v.  Rogers  [1898]  20  Ind. 
App.  594,  49  N.  E.  970;  Maghee  v.  Camden  &  A.  R.  Transp.  Co. 
[1871]  45  N.  T.  614,  6  Am.  Rep.  124;  Globe  Nav.  Co.  v.  Buss  Lum- 
ber &  Mill  Co.  [1908]  167  Fed.  228.  And  see  The  Wells  City 
[1894]  10  C.  C.  A.  133,  26  U.  S.  App.  76,  61  Fed.  857). 

With  reference  to  this  point  it  is  said  in  Waltham  Mfg.  Co.  v. 
New  York  &  T.  S.  S.  Co.  (1910)  204  Mass.  253,  90  N.  E.  550, 
17  A.  &  E.  Ann.  Cas.  837:  "There  seems  to  be  some  difference  of 
opinion  among  judges  as  to  whether  the  carrier  will  be  precluded  from 
Betting  up  his  contract  for  his  relief,  if  it  is  shown  that  the  loss  was 
not  caused  by  the  deviation,  but  would  have  occurred  in  the  Bame  way 
if  the  contract  had  been  performed  literally.  There  is  much  au- 
thority to  the  effect  that  this  makes  no  difference,  that  insurance  on 
the  cargo  is  lost  by  the  deviation,  and  the  carrier  is  relegated  to  bis 
common-law  liability."  The  court,  however,  found  it  unnecessary  to 
decide  the  question. 

In  one  case  (Pavtit  v.  Lehigh  Valley  R.  Co.  [1893]  153  Pa.  302, 
25  Atl.  1107,  infra)  the  view  has  been  expressed  that  a  deviation  has 
no  effect  upon  the  provisions  of  the  contract  of  affreightment,  except 
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those  bearing  upon  the  relation  of  the  parties  from  the  moment  of 
consignment  to  that  of  delivery;  but  compare  Cleveland,  C.  C.  &  St. 
L.  B,  Co.  v.  C.  &  A.  Potlt  &  Co.  under  heading  "Stipulation  as  to 
time  for  presenting  claim,"  infra. 

8.  On  exception  of  certain  perils. 

Deviation  deprives  the  vessel  of  the  benefit  of  a  stipulation  against 
liability  for  loss  caused  by  perils  of  the  sea,  if  such  loss  is  subsequent 
to  an  unauthorized  deviation.  Scaramanga  v.  Stamp  (1879)  4  C. 
P.  D.  316;  Leduc  v.  Ward  (1888)  20  Q.  B.  D.  475,  57  L.  J.  Q.  B. 
N.  S.  379,  68  L.  T.  N.  S.  908,  36  Week.  Rep.  537,  6  Asp.  Mar.  L. 
Cas.  290. 

A  deviating  carrier  loses  the  benefit  of  an  exception  in  the  bill  of 
lading  against  liability  for  loss  arising  from  negligence  of  stevedores 
in  loading  or  discharging  the  ship.  Joseph  Thorley  v.  Orckit  S.  S. 
Co.  [1907]  1KB.  660,  ante,  565,  76  L.  J.  K.  B.  N.  S.  595,  96  L. 
T.  N.  S.  488,  23  Times  L.  K.  338,  12  Com.  Cas.  251,  7  A.  &  E. 
Ann.  Cas.  281. 

The  carrier  who  unnecessarily  deviates  from  the  ordinary  course 
in  descending  a  river  is  liable  for  loss  of  the  cargo,  even  though 
such  loss  was  caused  by  an  excepted  peril.  Williams  v.  Grant  (1816) 
1  Conn.  487,  7  Am.  Dec.  235. 

A  deviation  deprives  the  carrier  of  the  right  to  avail  himself  of 
a  provision  in  a  bill  of  lading  against  liability  for  loss  by  fire,  unless 
he  can  show  the  loss  would  have  occurred  from  the  same  cause  had 
no  deviation  occurred.  Robinson  v.  Merchants'  Despatch  Transp.  Co. 
(1877)  45  Iowa,  470;  Stewart  v.  Merchants'  Despatch  Transp.  Co. 
(1877)  47  Iowa,  229,  29  Am.  Rep.  476 ;  Louisville-Cincinnati  Packet 
Co.  v.  Rogers  (1898)  20  Ind.  App.  594,  49  N.  E.  970;  Maghee  v. 
Camden  &  A.  R.  Transp.  Co.  (1871)  45  N.  Y.  514,  6  Am.  Rep. 
124. 

An  exception  in  a  bill  of  lading  against  liability  for  loss  by  fire 
does  not  protect  a  carrier  delivering  goods  at  a  dock  where  it  had  no 
right  to  leave  them.     The  Sultana  v.  Chapman  (1856)  5  Wis.  454. 

8.  Stipulation  as  to  carriage  at  owner'*  Hale. 

A  clause  in  a  bill  of  lading  providing  that  the  shipment  is  wholly 
at  the  risk  of  the  shipper,  and  that  the  owners  assume  no  responsi- 
bility therefor  during  the  voyage,  refers  to  the  voyage  contemplated 
by  the  parties  and  to  deviations  reasonably  incident  thereto,  and  not 
to  an  additional  voyage  arbitrarily  made  by  the  order  of  the  owner. 
Swift  £  Co.  v.  Furness,  W.  A  Co.  (1898)  87  Fed.  345. 

An  unjustifiable  deviation  deprives  the  carrier  of  the  benefit  of  a 
provision  of  the  charter  party  that  the  deck  load  shall  be  at  shipper's 
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risk.  Gloie  Nav.  Co.  v.  Buss  Lumber  &  Mill.  Co.  (1908)  167  Fed. 
228. 

Or  of  &  stipulation  in  the  bill  of  lading  that  the  shipment  is  to  be 
delivered  to  the  connecting  carrier  at  owner's  risk.  Wdttham  Mfg. 
Co.  v.  New  Tori  &  T.  3.  8.  Co.  (1910)  204  Mass.  253,  90  N.  E.  550, 
17  A.  &  E.  Ann.  Cas.  837. 

Failure  to  transport  goods  in  the  mode  stipulated  deprives  the 
carrier  of  the  benefit  of  a  stipulation  that  goods  of  the  kind  in  ques- 
tion are  carried  at  owner's  risk,  such  transportation  not  being  in 
pursuance  of,  but  in  direct  contravention  of,  the  contract  of  carriage. 
Grand  Trunk  B.  Co.  v.  Fitzgerald  (1881)  5  Can.  S.  C.  204. 

4.  Stipulation  agalnM  liability  for  delay. 

A  carrier  which  without  the  consent  of  the  shipper  sends  goods  by 
a  different  route  from  that  contracted  for,  in  consequence  whereof 
the  arrival  at  their  destination  was  delayed,  is  liable  therefor,  not- 
withstanding a  stipulation  against  liability  for  loss  by  delay,  the  delay 
not  being  in  the  performance  of  the  contract,  but  having  arisen  in 
consequence  of  doing  something  wholly  at  variance  with  the  contract. 
Mallet  t.  Great  Eastern  R.  Co.  [1899]  1  Q.  B.  309,  66  L.  J.  Q.  B. 
N.  8.  256,  47  Week.  Eep.  334,  80  L.  T.  N.  S.  63,  15  Times  L.  B. 
137. 

But  where  a  breach  of  contract  occurs  on  the  very  route  contem- 
plated, as,  where  a  shipment  is  carried  past  the  point  where  it  should 
have  been  transferred  to  another  train,  the  carrier  does  not  lose  the 
benefit  of  such  a  stipulation.  Foster  v.  Great  Western  B.  Co.  [1904] 
2  K.  B.  306,  73  L.  J.  K.  B.  N.  S.  811,  62  Week.  Eep.  686,  90  L.  T. 
N.  S.  779,  20  Times  L.  R.  472. 

ff.  Stipulation  limiting  responsibility  to  carrier's  own.  line. 

It  is  well  settled  that  a  deviation  deprives  the  carrier  of  the  benefit 
of  a  provision  in  the  bill  of  lading  that  it  shall  not  be  liable  for  loss 
occurring  beyond  its  own  line.  St.  Louis,  I.  M.  &  8.  B.  Co.  v.  Cdld~ 
well  (1909)  89  Ark.  218,  116  S.  W.  210;  Southern  B.  Co.  v.  Frank 
(1908)  5  Ga.  App.  574,  63  8.  E.  656;  Eckles  v.  Missouri  P.  B.  Co. 
(1905)  112  Mo.  App.  240,  87  8.  W.  99;  Uptegrove  v.  Central  B.  Co. 

(1896)  16  Misc.  14,  37  N.  Y.  Supp.  659 ;  Texas  &  P.  R.  Co.  v.  Boggs 

(1897)  —  Tex.  Civ.  App.  — ,  40  8.  W.  20. 

The  reason  is  that,  the  carrier  being  in  the  wrong,  and  it  being  im- 
possible to  determine  that  the  loss  would  have  occurred  but  for  the 
negligence  of  the  carrier,  it  must  answer  for  the  consequences.  St. 
Louis,  I.  M.  £  8.  R.  Co.  v.  Caldwell  (1909)  89  Ark.  218,  116  8.  W. 
210. 

An  initial  carrier  which,  in  violation  of  an  express  direction  given 
at  the  time  of  receiving  a  shipment,  routed  it  over  other  lines  than 
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those  selected  by  the  consignor,  and  provided  in  its  waybills  that 
the  car  was  to  be  iced  or  reiced  only  at  one  point,  while  the  agreement 
was  that  reicing  was  to  be  done  by  the  successive  carriers  whenever 
necessity  therefor  occurred, — is  liable  for  all  the  resulting  damage,  al- 
though by  the  bill  of  lading  the  responsibility  of  each  carrier  was 
confined  to  the  damages  occurring  on  its  own  line.  Atlantic  Coast 
Line  B.  Co.  v.  Richardson  (1908)  121  Tenn.  448, 117  S.  W.  496. 

A  stipulation  in  a  through  bill  of  lading  limiting  liability  for  loss 
or  damage  to  that  line  on  which  it  should  occur  will  not  relieve  the 
initial  carrier  from  liability  for  delay  on  another  line,  where  this  was 
caused  by  a  negligent  misdirection  in  the  waybill  made  out  by  the 
initial  carrier.  Illinois  C.  B.  Co.  v.  Southern  Seating  &  Cabinet  Co. 
(1900)  104  Tenn.  568,  50  L.R.A.  729,  78  Am.  St.  Bep.  933,  58  3.  W. 
303. 

Where  the  undertaking  of  the  initial  carrier  is  one  for  s  through 
shipment,  it  becomes  liable  for  the  deviation  of  the  connecting  carrier, 
notwithstanding  a  provision  in  the  bill  of  lading  to  the  effect  that 
its  liability  should  cease  upon  delivery  to  its  next  connecting  line. 
Lord  &  B.  Co.  v.  Texas  A  N.  0.  B.  Co.  (1911)  155  Mo.  App.  175, 
134  S.  W.  111. 

The  act  of  a  connecting  carrier  as  agent  for  the  initial  carrier,  in 
deviating  from  an  agreement  to  carry  the  shipment  through  without 
change  of  cars,  renders  the  initial  carrier  liable  notwithstanding  a 
stipulation  in  the  bill  of  lading  against  liability  for  damage  beyond 
its  own  terminus.  Galveston,  H.  &  H.  B.  Co.  v.  Allison  (1883)  59 
Tex.  193. 

0,  Stipulation  limiting  amount  for  which  liable. 

A  deviating  carrier  loses  the  benefit  of  a  stipulation  against  lia- 
bility for  losses  in  any  case  except  where  occasioned  by  want  of  care 
in  the  master  and  crew,  nor  even  in  such  case  beyond  10  per  cent  of 
the  loss  or  damage,  unless  extra  freight  should  be  paid.  Ellis  v. 
Turner  (1800)  8  T.  K.  531,  5  Revised  Rep.  441. 

Deviation  deprives  a  carrier  of  the  benefit  of  a  stipulation  limiting 
the  amount  to  which  it  shall  be  responsible  unless  the  value  of  the 
goods  is  disclosed.  Oarnett  v.  Willan  (1821)  5  Barn.  &  Aid.  53, 
24  Revised  Rep.  276;  Sleat  v.  Fogg  (1822)  5  Bam.  ft  Aid.  342,  24 
Revised  Rep.  407;  Balian  v.  Joly,  V.  &  Co.  (1890)  6  Times  L.  R. 
346. 

A  stipulation  in  a  bill  of  lading  that  the  limit  of  liability  of  the 
shipowner  should  not  exceed  a  certain  sum  is  invalid  as  against  an 
intentional  deviation.  Schwarzehitd  v.  National  S.  S.  Co.  (1896) 
74  Fed.  257. 

A  provision  that  claim  for  loss  or  damage  to  any  of  the  property 
shall  be  restricted  to  its  cash  value  at  the  port  of  shipment  at  the  data 
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of  shipment  is  forfeited  by  a  deviation.  Pacific  Coast  Co.  v.  Tvion 
Independent  Trantp.  Co.  (1907)  83  C.  C.  A.  686,  155  Fed.  29. 

A  stipulation  limiting  the  amount  for  which  the  carrier  shall  in 
any  case  be  liable  is  not  binding  upon  the  shipper  where  the  loss 
occurs  in  consequence  of  a  deviation.  Chicago  Q.  W.  R.  Co.  v.  Dun- 
lap  (1905)  71  Kan.  67,  80  Pac.  34. 

A  carrier  by  deviating  loses  the  benefit  of  an  agreement  limiting 
the  amount  for  which  it  shall  in  any  case  be  liable.  Davis  Bros.  v. 
Blue  Ridge  R.  Co.  (1908)  81  S.  C.  466,  62  S.  E.  856;  Pavitt  v. 
Lehigh  Valley  R.  Co.  (1893)  153  Pa.  302,  25  Atl.  1107;  McKahan  v. 
American  Exp.  Co.  (1911)  —  Mass.  — ,  95  N.  E.  785. 

But  in  Calderon  v.  Atlas  S.  8.  Co.  (1894)  64  Fed.  874,  effect  was 
given  to  a  stipulation  in  the  bill  of  lading  limiting  the  amount  for 
which  the  carrier  should  be  liable,  notwithstanding  the  goods  were 
lost  in  consequence  of  a  deviation.  The  effect  of  a  deviation  upon 
the  contract  of  carriage  itself  does  not,  however,  appear  to  have  been 
considered. 

7.  Stipulation  a*  to  time  for  presenting  claim,. 

A  carrier  which  disregards  instructions  as  to  the  place  of  shipment 
loses  the  benefit  of  a  provision  in  the  bill  of  lading  requiring  a  verified 
claim  for  damages  to  be  presented  within  ten  days.  Cleveland,  C.  C. 
&  St.  L.  S.  Co.  v.  C.  &  A.  Potts  &  Co.  (1904)  33  Ind.  App.  564. 
71  N.  E.  685. 

But  in  Pavitt  v.  Lehigh  Valley  R.  Co.  (1893)  153  Pa.  302,  25 
Atl.  1107,  it  is  held  that  a  deviation  does  not  relieve  the  shipper  from 
the  obligation  of  complying  with  a  stipulation  limiting  the  time  in 
which  he  must  notify  the  carrier  of  a  claim  for  damages,  upon  the 
ground  that,  as  the  reason  for  the  rule  imposing  on  a  carrier  in  case 
of  deviation  the  responsibility  of  an  insurer  grows  out  of  the  fiduciary 
relation  between  the  parties  from  the  moment  of  consignment  to  that 
of  delivery,  the  rule  has  no  application  to  a  provision  referring  to  an 
act  on  the  part  of  the  shipper  subsequent  to  delivery,  the  court  say- 
ing :  "The  distinction  between  a  stipulation  going  to  fix  the  liability 
of  the  carrier,  and  one  for  his  protection  against  fraud  either  be- 
fore acceptance  of  goods  or  after  delivery,  is  obvious;  the  law  fixes 
the  Btrict  accountability  of  the  carrier  while  he  has  possession  of  the 
goods,  to  prevent  him  defrauding  the  shipper;  there  is  no  reason  why, 
under  any  circumstances,  it  should  declare  abrogated  antecedent  or 
subsequent  stipulations  on  part  of  carrier  to  prevent  shippers  from 
defrauding  him.  Why,  then,  extend  the  rule  beyond  the  point  where 
the  reason  for  it  exists  ?  We  have  held  that  such  limitations  as  this 
one  are  reasonable,  because  they  lessen  not  the  legal  liability  of  the 
carrier,  while  they  tend  to  his  protection  against  fraud ;  if  in  so  hold- 
ing under  a  special  contract  we  close  the  door  against  frond,  why 
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should  we  open  it  under  the  implied  contract,  which  the  law  en- 
forces? The  shipper  here,  by  reason  of  the  deviation  from  the  con- 
tract on  part  of  defendant,  has  the  right  to  hold  it  to  accountability 
as  an  insurer;  the  defendant  has  a  right  to  hold  the  shipper,  this 
plaintiff,  to  that  reasonable  promptness  provided  in  the  contract  for 
presentation  of  his  claim." 

8.  Miscellaneous. 

A  deviating  carrier  loses  the  benefit  of  a  stipulation  in  the  bill  of 
lading  giving  him  a  lien  upon  the  cargo  for  dead  freight  Kish  t. 
Taylob. 

A  carrier  failing  to  perform  a  stipulation  that  casks  of  oil  carried 
by  it  should  be  kept  wet  loses  the  benefit  of  a  stipulation  in  the  bill 
of  lading  that  it  shall  not  be  accountable  for  leakage.  Hunnewell  v. 
Taber  (1854)  2  Sprague,  1,  Fed.  Cas.  No.  6,880. 

The  benefit  of  provisions  in  a  bill  of  lading  that  the  carrier  shall 
not  be  responsible  for  the  decay  of  perishable  articles,  or  damage  to 
any  article  arising  from  the  effect  of  heat  or  cold,  sweating  or  fer- 
mentation ;  that  the  carrier  shall  not  be  required  to  deliver  property 
at  the  port  of  delivery  at  any  specified  or  particular  time,  or  to  meet 
any  particular  market, — is  forfeited  by  a  deviation.  Pacific  Coast 
Co.  v.  TvJcon  Independent  Transp.  Co.  (1907)  83  C.  C.  A.  625,  155 
Fed.  89. 

A  provision  as  to  loss  by  changes  in  weather,  heat,  frost,  wet,  or 
decay,  has  no  application  to  a  loss  occurring  when  the  carrier  de- 
viates from  the  prescribed  or  customary  route,  and  the  goods  are 
damaged  from  causes  enumerated  while  they  are  being  carried  off 
that  route,  or  in  consequence  of  their  being  so  carried.  Corby  v. 
Grand  Trunk  R.  Co.  (1905)  6  Ont  Week.  Kep.  492. 

c.  On  rights  under  statutory   provisions. 

A  carrier  is  protected  by  a  statute  enacting  that  no  common  carrier 
shall  be  liable  for  the  loss  of,  or  injury  to,  certain  articles,  unless 
their  value  be  declared  and  an  increased  charge  paid,  notwithstand- 
ing the  goods  are  injured  after  having  been  negligently  carried  past 
their  destination.  Morritt  v.  Northeastern  R.  Co.  (1876)  1  Q.  B. 
D.  302,  34  L.  T.  N.  S.  940,  24  Week.  Sep.  386,  46  L.  J.  Q.  B.  N.  S. 
289. 

A  carrier  who  has  deviated  from  the  agreed  route  cannot  claim 
the  benefit  of  g  4282  of  TT.  S.  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p. 
2943),  exempting  the  vessel  owner  from  liability  for  any  damage 
or  loss  occasioned  by  fire  not  caused  by  design  or  neglect,  unless 
it  can  be  shown  that  the  fire  would  have  occurred  notwithstanding 
the  deviation ;  and  the  burden  is  cast  upon  the  owner  to  maintain 
that  defense.    The  Indrapura  (1909)  171  Fed.  929. 
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The  owners  of  goods  on  board  a  ship  which  has  been  captured  in 
consequence  of  a  deviation  are,  in  the  absence  of  evidence  that  the 
goods  were  worth  more,  entitled  to  recover  their  cost  price  together 
with  the  shipping  charges,  but  not  the  amount  of  the  premium  of 
insurance  effected  upon  them,  the  benefit  of  which  was  lost  in  con- 
sequence of  the  deviation.     Parker  v.  James  (1814)  4  Campb.  112. 

A  carrier  which  deviates  from  the  direct  voyage  becomes  liable  for 
an  extra  duty  to  which  the  goods  become  subjected  by  reason  of  not 
having  been  imported  directly  from  the  country  where  produced. 
Robinson  v.  BoUt  (1895)  96  Ga.  19,  23  S.  E.  76. 

Where  a  railroad  finds  itself  unable  to  forward  a  shipment  over 
a  connecting  road  by  reason  of  a  strike  on  that  road,  it  becomes  its 
duty  to  communicate  with  the  shipper,  if  convenient,  and  take  hia 
directions ;  and  where  it  has  failed  to  do  this,  it  is  liable  in  damages 
for  the  diversion  of  the  shipment  to  a  market  where  it  is  sold  at  a 
sacrifice.  Alabama  <£  V.  B.  Co.  v.  BHchetto  (1895)  72  Miss.  891, 
18  So.  421. 

An  initial  carrier  which  delivers  a  shipment  to  a  connecting  car- 
rier other  than  the  one  designated  in  the  contract  of  shipment  is 
liable  for  the  resulting  loss  to  the  shipper,  who  had,  unknown  to 
the  initial  carrier,  made  an  arrangement  with  the  last  connecting 
carrier  to  have  the  car  containing  the  goods  stopped  at  two  inter- 
mediate points  on  its  line  for  the  delivery  of  portions  of  the  goods 
at  each  point,  the  balance  only  to  be  carried  to  the  point  of  final 
destination.  Brown  £  H.  Co.  v.  Pennsylvania  Co.  (1896)  63  Minn. 
646,  65  N.  W.  961. 

A  carrier  which  delivers  a  shipment  to  another  connecting  carrier 
than  the  one  designated  in  the  contract  of  shipment  is  liable  at  least 
for  nominal  damages,  whether  or  not  it  knew  that  the  consignee 
would  not  accept  the  shipment  if  sent  over  the  line  chosen  by  it, 
or  whether  or  not  the  shipment  arrived  in  due  time  and  in  good  con- 
dition. H.  W.  Chandler  Commission  Co.  v.  Nashville,  C.  a?  St.  L. 
B.  Co.  64  Mo.  App.  144. 

But  it  has  been  held,  however,  that  deviation  from  the  shipper's 
instructions  as  to  routing  will  not  render  the  carrier  liable  for  dam- 
ages occasioned  by  the  refusal  of  the  consignee  to  receive  the  ship- 
ment, where  it  cannot  reasonably  be  supposed  that  the  carrier  knew 
that  its  failure  would  lead  to  such  result.  St.  Louis  Southwestern 
B.  Co.  v.  Louisiana  <£  T.  Lumber  Co.  (1908)  50  Tex.  Civ.  App.  179, 
108  S.  W.  1143. 

An  initial  carrier  should  refund  the  difference  in  charges  oc- 
casioned by  the  failure  of  its  freight  agent  to  make  such  notations 
on  the  waybill  as  will  carry  freight  on  the  route  designated  by  the 
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shipper.  Panhey  v.  Richmond  &  D.  R.  Co.  (1890)  3  Inters.  Com. 
Bep.  36,  3  I.  C.  C.  Rep.  658. 

The  carrier  who  misroutes  a  shipment  becomes  liable  for  the  in- 
creased cost  of  transportation.  Vaughan  v.  Providence  &  W.  R.  Co. 
(1882)  13  B.  I.  678. 

A  carrier  is  liable  to  the  shipper  for  the  increased  cost  of  trans- 
portation occasioned  by  its  delivery  of  the  shipment  to  a  connecting 
carrier  other  than  that  specified.  Proctor  v.  Eastern  R.  Co.  (1870) 
105  Mass.  512. 

An  initial  carrier  wilfully  misrouting  goods  contrary  to  the  ship- 
per's directions  becomes  liable  to  him  for  the  difference  between  the 
rate  agreed  upon  by  the  shipper  and  one  connecting  carrier,  and  the 
amount  which  the  shipper  was  compelled  to  pay  to  another  connect 
ing  carrier  to  which  the  goods  were  delievered,  and  cannot  escape  such 
liability  on  the  theory  that  the  rate,  because  fixed  too  low  by  mis- 
take of  the  agent  of  the  designated  connecting  carrier,  was  in  vio- 
lation of  the  interstate  commerce  clause.  Pond-Decker  Lumber  Co. 
v.  Spencer  (1898)  30  C.  C.  A.  430,  58  TJ.  S.  App.  173,  86  Fed.  846. 

But  in  Langdon  v.  Robertson  (1886)  13  Ont.  Bep.  497,  it  was  held 
that  a  carrier  which  violates  its  agreement  to  forward  by  a  designated 
connecting  carrier,  with  which  the  owners  had  a  special  rate,  is  not 
liable  to  each  owners  for  the  excess  in  freight  charges  which  they 
were  obliged  to  pay,  unless  the  carrier  had  notice  of  the  terms  of 
the  special  contract  with  the  designated  connecting  carrier;  and  in 
the  absence  of  such  notice,  the  initial  carrier  is  liable  only  in  nomi- 
nal damages. 

A  deviation  from  the  projected  voyage  is  a  breach  of  contract  en- 
titling a  passenger  to  reasonable  compensation  for  the  loss  of  time, 
and  the  inconvenience  and  annoyance  directly  arising  from  the  vio- 
lation of  the  contract.  De  Colange  v.  The  Chateau  Margaux  (1888) 
37  Fed.  157.  E.  S.  O. 
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I  SUPREME  COURT  OP  CANADA.] 

THE  CANADIAN  CASUALTY  &  BOILER  INSURANCE 
COMPANY  (Defendant*),  Appellants, 
and 
BOULTER,  DA  VIES,  &  COMPANY  (Plaintiffs),  Respond- 
ents. 

THE  CANADIAN  CASUALTY  &  BOILER  INSURANCE 
COMPANY  (Defendants),  Appellants, 
and 
D.  D.  HAWTHORNE  &  COMPANY  (Plaintiffs),  Respond- 
ents. 

39  Can.  a  C.  568. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 

Insurance   —   Sprinkler   eyatem   —   Damage    from    leakage    or   dto- 
vharue  —  Injury  from  frost  —  Application  —  Interim  receipt. 

A  policy  of  insurance  covered  loes  by  leakage  or  discharge  from  a 
sprinkler  system  for  protection  against  Are,  but  provided  that  it 
would  not  cover  injur;  resulting,  inter  alio,  from  freezing.  The  water 
in  a  pipe  connected  with  the  system  froze,  and,  the  pipe  having  bunt, 
damage  was  caused  by  the  consequent  escape  of  water. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  (14  Out  L. 
Rep.  160),  Davies,  J.,  dissenting,  that  the  damage  did  not  result  from 
freezing,  and  the  insured  could  recover  on  tbe  policy. 

In  the  Hawthorne  Case  the  majority  of  the  court  dismissed  the  ap- 
peal on  the  same  grounds.  The  policy  in  that  case  was  sent  to  the 
brokers  who  had  applied  for  it  on  behalf  of  the  assured  shortly  before, 
and  the  latter  did  not  see  it  until  the  lost  occurred. 

[659]  Held,  per  Davies,  J.,  that  tbe  contract  of  insurance  waa  not 
contained  in  the  policy,  which  the  assured  bad  no  opportunity  to  accept, 
but  in  what  took  place  between  the  brokers  and  the  agent  of  the  in- 
surers on  applying  for  it,  and,  as  the  latter  informed  tbe  brokers  that 
damage  by  frost  was  insured  against,  the  insured  could  recover. 

(December  13,  1907.) 
Present:     Girouard,  Davies,  Idington,  Maclennan,  and  Duff,  J.  J. 
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Appeals  from  the  decisions  of  the  Court  of  Appeal  for  On- 
tario (14  Ont.  L.  Rep.  166),  affirming  the  judgments  at  the  trial 
in  favor  of  the  plaintiffs  in  each  case. 

Bodxtbb  Cask. 

The  plaintiffs,  Boulter,  Davies,  &  Company,  applied  for  and 
obtained  a  policy  insuring  property  in  their  business  premises 
as  follows: — 

"The  Canadian  Casualty  &  Boiler  Insurance  Company  does 
insure  Boulter,  Davies,  &  Company  .  .  .  against  all  imme- 
diate loss  or  damage  to  the  property  of  the  assured  .  .  .  situ- 
ate in  that  part  of  the  premises  occupied  by  the  assured,  as  de- 
scribed hereafter,  and  caused  during  the  term  of  this  insurance 
by  the  accidental  discharge  or  leakage  of  water  from  the  auto- 
matic sprinkler  system  now  erected  in  or  upon  the  entire  build- 
ing at  24  Front  Street  West,  Toronto,  occupied  by  the  assured." 

Among  the  conditions  of  the  policy  was  the  following : — 

"This  policy  of  insurance  does  not  cover  loss  or  damage  re- 
sulting from  the  explosion,  rupture,  collapse,  or  leakage  of  steam 
pipes  or  steam  boilers;  nor  resulting  from  any  interruption  of 
business  or  stoppage  of  any  work  or  plant,  nor  resulting  from 
freezing." 

The  plaintiffs  claimed  for  a  loss  under  this  policy  resulting 
from  the  discharge  of  water  from  a  pipe  [860]  connected  with 
the  sprinkler  system,  which  had  burst  after  the  water  in  it 
had  frozen.  The  sole  question  to  be  decided  on  this  appeal  was 
whether  or  not  the  loss  had  resulted  "from  freezing"  under  the 
above  condition.  The  trial  judge  held  that  it  did  not,  and  the 
Court  of  Appeal  was  of  opinion  that  the  exception  as  to  freez- 
ing was  not  expressed  in  terms  clear  enough  to  relieve  the  in- 
surers from  liability. 

Watson,  K.C.,  for  the  appellants.  Both  clauses  of  the  pol- 
icy must  be  given  effect  to  if  possible,  and  there  is  certainly  no 
repugnancy.  See  German  F.  7n».  Co.  v.  Boost  (1897)  56  Ohio 
St  681,  36  L.R.A.  236,  60  Am.  St  Rep.  711,  46  N.  E.  1087. 

The  loss  clearly  resulted  from  freezing  within  the  terms  of 
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the  condition.    Ibid.;  Cole  v.  Accident  Ins.  Co.  (1889)  S  Times 
L.  R.  786. 
Blackstock,  K.C.,  and  Rose,  for  the  respondents. 

The  judgment  of  the  conrt  was  delivered  by — 

Maclennan,  J. :     I  think  this  appeal  must  be  dismissed  for 

the  reasons  given  in  my  judgment  in  the  appeal  of  the  same 

company  against  Hawthorne,  page  665,  infra. 

Davies,  J.  (dissenting) :  At  the  close  of  the  argument  of 
this  case  I  was  strongly  of  the  opinion  that  the  appeal  should 
be  allowed,  the  true  construction  of  the  contract  of  insurance 
upon  which  the  action  was  brought  being  that  damage  resulting 
from  frost  causing  the  bursting  of  the  pipes  was  not  insured 
against  I  agree  in  the  conclusions  of  Mr.  Justice  McLaren 
of  the  Appeal  Court,  and  in  his  reasons  for  them. 

As  I  understood  my  view  wss  not  in  accordance  [581]  with 
that  of  the  majority  of  the  court,  I  have  gone  carefully  over  the 
policy,  and  considered  its  meaning  from  every  standpoint  pre- 
sented by  the  judgment  appealed  from  and  by  counsel  at  bar. 
The  result  has  been  strongly  to  confirm  my  first  impressions.  I 
shall  state  very  shortly  the  reasons. 

The  policy  in  its  formal  or  insuring  part  professes  to  insure 
die  plaintiffs  against  "all  immediate  loss  or  damage  to  the  prop- 
erty of  the  assured  and  described  in  the  schedule  herein  given 
.  ,  .  and  caused  during  the  term  of  this  insurance  by  the  ac- 
cidental discharge  or  leakage  of  water  from  the  automatic  sprink- 
ler syBtem  now  erected  in  or  upon,"  etc. 

If  these  words  formed  the  contract  without  limitations,  I 
should  not  suppose  anyone  would  entertain  a  doubt  that  they 
covered  losses  occasioned  by  the  accidental  discharge  of  water 
from  the  sprinkler  system,  whether  resulting  from  frost  or  oth- 
erwise. 

There,  however,  follow  a  number  of  "conditions  and  agree- 
ments" which  are  as  much  a  part  of  the  policy  and  the  contract 
as  the  insuring  clause  quoted  above. 

The  one  material  to  this  appeal  reads: — 

"This  policy  of  insurance  does  not  cover  loss  or  damage  re- 
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suiting  from  the  explosion,  rapture,  collapse,  or  leakage  of  steam 
pipes  or  steam  boilers,  nor  resulting  from  freezing,"  etc. 

The  construction  put  upon  the  policy  by  the  court  below  seems 
to  me  to  add  to  the  words  of  the  insuring  part  of  the  policy, 
"loss  or  damage  caused  by  the  accidental  discharge  or  leakage 
of  water  from  the  automatic  sprinkler  system,"  the  words 
"whether  caused  by  freezing  or  otherwise,"  instead  of  reading 
into  such  insuring  clause  the  very  -words  of  the  condition  it- 
self, "this  policy  does  not  cover  loss  or  damage  resulting  from 
freezing." 

[562]  If  the  words  of  the  condition  relating  to  freezing  are 
transferred  bodily  from  the  conditions  where  they  appear,  to  the 
insuring  clause  of  the  policy,  and  read  with  it  as,  in  order  to 
construe  it  properly,  must  be  done,  there  would  seem  to  be  lesB 
danger  of  going  astray  as  to  the  real  meaning. 

To  my  mind  the  construction  adopted  places  a  liability  upon 
the  company  which  they  have  expressly  contracted  against.  How 
it  can  be  held  that  the  Iosb  or  damage  to  plaintiffs'  goods  did 
not  "result  from  freezing,"  where  it  is  admitted  that  the  burst- 
ing of  the  pipes  and  the  consequent  discharge  of  water  upon 
the  goods  was  directly  caused  by  frost,  is  more  than  I  can  un- 
derstand. 

It  was  urged,  I  thought  somewhat  faintly,  that  the  provision, 
"this  policy  does  not  cover  loss  or  damage  .  .  .  resulting  from 
freezing"  was  ambiguous,  and  might  be  intended  to  provide 
against  loss  or  damage  not  caused  to  the  goods  insured  by  the 
accidental  discharge  or  leakage  of  water  from  the  sprinkler  sys- 
tem, as  expressed  in  the  policy,  but  which  might  be  caused  sub- 
sequently to  the  goods  in  the  contingency  of  the  water  freezing 
on  them  after  they  had  been  soaked  by  the  accidental  discharge 
or  leakage  insured  against. 

Such  a  construction  does  not  commend  itself  to  my  mind 
as  a  reasonable,  fair,  or  just  one,  but  seems  somewhat  forced 
and  unreasonable. 

It  was  not  the  extent  or  character  of  the  damage  which  might 

be  caused  by  the  accidental  discbarge  of  the  water  which  the 

provision  in  the  condition  contemplated,  but  the  exclusion  of 

any  liability  arising  from  frost, — "this  policy  shall  not  cover 

B,  E.  Cm.  Vol.  H.— 40. 
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loss  or  damage  [583]  resulting  from  freezing."  The  policy  it- 
self  expressly  provided  in  ita  insuring  clause  only  for  the  im- 
mediate loss  or  damage  to  toe  property  insured.  Not  for  any 
remote  loss  caused  by  the  happening  of  some  subsequent  event, 
and  which  had  no  necessary  relation  to  the  accident  insured 
against  When  it  said  that  the  policy  did  not  cover  loss  or  dam- 
age resulting  from  freezing,  I  understand  it  to  mean  that,  while 
it  did  cover  all  immediate  damages  or  loss  caused  by  any  acci- 
dental discharge  or  leakage  of  water,  it  did  not  cover  any  dam- 
age or  loss  caused  by  such  discharge  or  leakage,  if  such  dis- 
charge or  leakage  was  the  result  of  frost.  The  insurance  was 
against  the  accidental  bursting  of  the  pipes.  They  were  to  be 
liable  for  all  damages  caused  by  that,  unless  such  accidental 
bursting  was  caused  by  frost  If  so  caused  the  company  was 
not  to  be  liable. 

To  hold  that  the  words  of  this  exemption  exclusively  apply  to 
some  additional  damage  which  frost  might  cause  to  the  wetted 
goods  after  they  had  been  so  wetted  by  the  accidental  discharge 
of  water  from  the  pipes,  and  that  they  do  not  apply  to  frost 
causing  such  accidental  discharge,  does  not  commend  itself  to 
my  mind  as  a  fair,  reasonable  construction  of  the  contract,  or 
one  which  the  parties  to  it  contemplated. 

I  would  allow  the  appeal  and  dismiss  the  action,  with  costs. 

Appeal  dismissed,  with  costs. 
Hawtbornb  Case. 

In  this  ease  a  policy  issued  similar  to  that  in  the  former  ap- 
peal, and  a  claim  was  made  for  a  loss  resulting  from  the  same 
accident  The  policy,  however,  which  was  procured  through  a 
broker,  was  not  delivered  [584]  to  Hawthorne  &  Company  un- 
til after  the  loss,  though  the  broker  bad  received  it  before,  and 
the  former  claimed  that  they  were  not  hound  by  its  terms,  and 
relied  on  a  verbal  contract  with  the  agent  of  the  defendant  com- 
pany when  the  insurance  was  applied  for. 

The  broker  instructed  to  procure  the  insurance  went  to  the 
head  office  of  the  company,  where  he  found  in  charge  the  ac- 
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oountant,  to  whom  he  made  the  application.  He  asked  the  ac- 
countant if  the  policy  would  cover  "frost  damage,"  and  was  told 
that  it  would.  The  accountant  gave  him  an  interim  receipt  in 
the  following  terms : — 

No.  3568.  Premium,  $30. 

Sprinkler  Leakage  Insurance  Interim  Eeceipt  of  the  Canadian 
Casualty  and  Boiler  Insurance  Company,  Head  Office, 
Toronto,  Canada. 
Received  from  D.  D.  Hawthorne  &  Company,  of  Toronto,  the 
sum  of  thirty  dollars,  being  the  premium  for  12  months  from 
date,  for  Insurance  to  the  extent  of  five  thousand  dollars  on  mer- 
chandise,    .     .     .     dollars  on  machinery,     .     .     .     dollars  on 
buildings  at  24  Front  St.  West,  Toronto,  against  loss  or  dam- 
age to  the  property  of  the  assured  in  consequence  of  the  acci- 
dental discharge  or  leakage  of  water  from  the  automatic  sprink- 
ler system  erected  in  or  upon  the  premises  above  named. 

The  application  for  this  insurance  is  subject  to  the  approval 
of  the  directors,  and  if  same  be  rejected  the  above  premium  will 
be  returned  to  the  address  given  on  the  application,  less  the  pro- 
portion for  the  time  the  risk  has  been  in  force. 
Dated  twenty-third  day  of  December,  1905. 

A.  G.  C.  Dinnick, 
Managing  Director. 
Countersigned  by 
3.  M.  Gouinlock, 
Acct 

The  formal  application  was  delayed  for  some  days,  but  the 
policy  was  eventually  issued,  though  it  did  not  reach  the  plain- 
tiffs until  after  the  loss. 

At  the  trial  judgment  was  given  for  the  plaintiffs.  The  Court 
of  Appeal  affirmed  such  judgment  and  held  that  the  plaintiffs 
could  recover  on  the  verbal  contract     The  defendants  appealed. 

[066]  Watson,  K.C.,  for  the  appellants. 
Blackstock,  K.C.,  and  Rose,  for  the  respondents. 

Girouard,  J. :     I  would  dismiss  the  appeal. 

Malta*  byGoOgle 


•»  SUPREME  COURT  OF  CANADA. 

Davics,  J. :  In  this  case  I  agree  that  the  contract  of  insur- 
ance is  to  be  found  in  the  verbal  application  of  the  plaintiffs  and 
the  receipt  issued  in  pursuance  thereof  to  them.  The  policy 
containing  the  clause  exempting  the  company  from  liability  for 
damages  resulting  from  frost  was  not  in  accordance  with  the 
terms  of  the  application  and  receipt  Under  the  circumstances 
in  which  the  policy  came  to  the  hands  of  the  plaintiffs  just  be- 
fore the  loss  occurred,  I  agree  that  they  cannot  be  held  as  hav- 
ing accepted  it  or  as  being  bound  by  its  terms.  I  concur  in  dis- 
missing the  appeal 

Idington,  J.,  concurred  with  Maclennan,  J. 

Maclennan,  J. :    I  am  of  opinion  that  this  appeal  fails. 

I  agree  with  the  judgment  of  the  Court  of  Appeal  on  the 
question  of  the  payment  of  the  premium. 

In  my  opinion  the  policy  ought  to  be  construed  according  to 
the  contention  of  the  respondents. 

The  operative  part  of  the  policy  and  the  condition  must  be 
read  together. 

The  insurance  is  against  all  immediate  damage  to  the  prop- 
erty of  the  assured,  whether  their  own  or  in  trust,  in  a  certain 
warehouse,  caused  by  the  accidental  discharge  or  leakage  of 
water  from  the  sprinkler  system. 

It  is  clear  that  the  damage  which  occurred  is  expressly  with- 
in this  language.  It  was  caused  by  water  [666]  resulting  from 
accidental  discharge  or  leakage  from  the  system.  That  discharge 
or  leakage  of  water  was  the  immediate  cause  of  the  damage- 
Then  the  condition  declares  that  the  policy  is  not  to  cover 
damage,  that  is,  having  regard  to  the  operative  words,  imme- 
diate damage,  resulting  from  various  things,  and  among  others 
resulting  from  freezing.  Now  while  in  a  certain  sense  the  dam- 
age did  result  from  freezing,  the  immediate  damage  arose  not 
from  freezing  at  all,  but  from  the  accidental  discharge  or  leak- 
age of  water.  There  was  no  immediate  damage  to  the  goods  from 
freezing.  The  freezing  was  a  remote,  not  the  immediate,  cause 
of  the  damage  to  the  goods.  The  frost  congealed  the  water  in 
the  pipe  leading  to  the  sprinklers.    The  expansion  of  the  water 
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at  the  moment  of  freezing  opened  the  seam  of  the  pipe,  and  al- 
lowed the  discharge  or  leakage  of  the  water  which  did  the  dam- 
age, but  the  frost  or  ice  never  came  near  the  goods,  and  did  them 
no  immediate  damage.  The  only  immediate  damage  done  by 
the  frost  was  the  bursting  of  the  pipe. 

In  expressing  this  opinion,  I  do  not  desire  to  be  understood 
as  dissenting  from  the  other  grounds  upon  which  the  judgment 
is  rested  in  the  Court  of  Appeal. 

The  appeal  should,  in  my  opinion,  be  dismissed,  with  costs. 

Duff,  J.,  concurred  with  Maclennan,  J. 

Appeal  dismissed,  with  costs. 

Solicitors  for  the  appellants :     Watson,  Smoke,  &  Smith. 
Solicitors  for  the  respondents:    Beaity,  Blachstoci,  &  Faaken. 

Note. — The  reported  case  seems  to  be  one  of  first  impression 
upon  the  question  'whether  sprinkler  insurance  covering  injury 
by  leakage,  but  containing  an  exception  from  liability  for  freez- 
ing, covers  a  case  of  leakage  due  to  freezing. 


[ENGLISH  DIVISIONAL  COURT.] 

PKINCE  v.  HAWORTH. 

[1006]  2  K.  B.  70S. 

Al»o  Reported  in  62  L.  T.  N.  8.  773,  21  Tines  L.  K.  402,  75  L.  J.  K.  B.  N. 

B.  92,  M  Week.  Rep.  249. 

Contract  —  lUegaWn  —  Probate  action  —  Contract  by  parties  that 
co***  mhaM  be  paid  out  of  the  estate  —  Infant  oo-eontractar. 

The  plaintiff  in  a  probata  action  sought  to  establish  the  validity  of 
a  will  as  residuary  legatee,  and  H.,  one  of  the  defendant*,  as  an 
executor  and  the  trustee  of  an  infant  beneficiary  under  a  will  of  the 
testator  earlier  in  date,  sought  to  establish  the  validity  of  that  will. 
Daring  the  coarse  of  the  proceedings  in  the  action,  a  contract  was 
made  between  the  plaintiff  of  the  one  part  and  H.  and  the  infant,  who 
was  also  a  defendant,  of  the  other  part,  whereby  it  was  agreed  that 
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whichever  of  the  two  wills  was  upheld  by  the  court,  the  coats  of  the 
plaintiff  and  of  the  defendant  H.  and  the  infant  should  be  paid  out 
of  the  estate,  whether  the  court  so  ordered  or  not.  The  court  pro- 
nounced in  favor  of  the  earlier  will,  and,  on  application  made,  refused 
to  sanction  the  contract  on  behalf  of  the  infant,  and  directed  that  the 
plaintiff  should  pay  the  coats  of  H.  and  the  infant  in  the  probate 
action. 

In  an  action  by  the  plaintiff  to  recover  his  coats  against  the  defend- 
ant H.  under  the  contract:  — 

Held,  that  the  contract  was  not  illegal,  and  that  the  defendant  was 
personally  liable  upon  it 

(April  3,  IMS.) 

Action  tried  before  Lawrance  J.,  in  which  the  plaintiff 
claimed  to  recover  3271.  15s.  5d.  from  the  defendant  Thomas 
Haworth,  who  was  sued  as  executor  of  the  will  of  one  Thomas 
Wright,  deceased,  and  personally. 

The  following  statement  of  the  facts  proved  or  admitted  at 
the  trial  is  taken  from  the  judgment  of  Lawrance,  J.  (infra) : 

A  testator  died  having  left  two  wills  dated  respectively  on 
consecutive  days,  March  3  and  4,  1903.  Under  the  later  will  the 
plaintiff  claimed  as  residuary  legatee,  and  under  the  former  the 
defendant  claimed  the  estate  as  executor  and  trustee  for  an  in- 
fant as  beneficiary.  Proceedings  were  taken  in  the  Probate 
Division  to  establish  the  validity  of  one  or  the  other  of  the  two 
wills.  In  the  course  of  these  proceedings,  the  following  agree- 
ment was  made  between  the  plaintiff  of  the  one  part  and  the  de- 
fendant and  the  infant  (Rebecca  Clegg)  of  the  other: 

We  hereby  agree  that  whether  the  will  dated  March  3d,  1903, 
or  the  will  dated  March  the  4th,  1903,  is  upheld  on  the  trial  of 
this  action,  that  the  costs,  as  between  a  solicitor  and  his  client, 
[769]  of  the  plaintiff  and  of  the  defendants,  Thomas  Haworth 
and  Rebecca  Clegg,  shall  be  paid  out  of  the  estate  of  deceased, 
whether  the  court  bo  orders  or  not. 
Dated  February  20, 1904. 

William  Prince,  plaintiff. 
Thomas  Haworth, 
Rebecca  Clegg,  defendants. 
James    Clegg,    guardian    for 
defendant  R  Clegg. 
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In  the  probate  action  the  court  pronounced  in  favor  of  the 
earlier  wilL  On  an  application  made,  the  court  refused  to 
sanction  the  agreement  on  behalf  of  the  infant  beneficiary,  and 
directed  that  the  plaintiff  should  pay  the  costs  of  the  defendant 
and  the  infant;  and  the  plaintiff  now  claims  a  sum  of  3271.  15s. 
5d.,  his  costs,  as  between  solicitors  and  client,  incurred  in  and 
about  the  proceedings. 

J.  A.  Hamilton,  K.O.,  and  R.  V.  Benkes,  for  the  plaintiff. 
St.  John  Leslie,  for  the  defendant 

The  arguments  and  cases  cited  are,  it  is  thought,  sufficiently 
stated  in  the  judgment 

Cur.  adv.  vult. 

The  following  judgment  was  read  by  Lawrence,  J.  This 
case  was  tried  before  me  as  a  short  cause  in  December  last. 
The  facts  are  as  follows:  [The  learned  judge  stated  the 
facts  as  set  forth  supra.]  The  defendant  refuses  to  pay, 
on  the  ground  that  the  agreement  was  and  is  void  as  being 
against  the  policy  of  the  law  in  that  it  tends  to  affect  the 
administration  of  justice.  In  support  of  this  contention  the 
case  of  Egerton  v.  Earl  Brownlow  and  Others  (1863)  1  H.  L 
Gas.  1,  at  p.  163,  23  L.  J.  Ch.  N".  8.  348,  18  Jur.  71,  24  Eng. 
Bui.  Cas.  118,  was  cited,  and  as  instances  of  the  general  prin- 
ciple that  snch  agreements  are  void  I  was  referred  to  Staines  v. 
Wamwright  (1839)  6  Bing.  JX,  C.  174,  8  Scott,  280,  9LJ. 
0.  F.  N.  S.  107,  a  case  of  fraudulent  preference  in  a  composi- 
tion with  creditors,  and  hound  v.  Orimwade  (1888)  39  Ch.  D. 
605,  57  L.  J.  Ch.  N.  S.  725,  59  L.  T.  N.  S.  168,  a  ease  of  an 
■  agreement  has  been  sui  juris,  can  anybody  doubt  that  they  might 
criminal  prosecution.  It  appears  to  me  that  none  of  these  author- 
ities really  touch  the  present  case.  If  all  the  parties  to  this 
agreement  had  been  sui  juris,  can  anybody  doubt  that  they  might 
have  [770]  made  it  i  Either  party  might  then  have  charged  or 
mortgaged  his  interest,  such  as  it  was,  in  the  fund ;  he  might 
even  have  conveyed  it  absolutely  either  to  the  party  on  the  other 
aide  or  to  anybody  else.    There  is  a  broad  distinction  between  an 
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agreement  which  tends  to  divert  the  course  of  justice  and  pre- 
vent it  reaching  its  proper  goal,  and  an  agreement  which  merely 
regulates  the  rights  of  the  parties  after  the  course  of  justice 
has  reached  its  proper  goal.  It  is  clear  that  an  agreement  of 
the  latter  kind  is  not,  merely  as  such,  void;  if  it  were,  every 
judgment  of  a  court  of  justice  would  operate  as  a  restraint  on 
alienation  of  the  property  recovered.  Then  is  there  any  special 
prohibition  against  a  successful  claimant  to  a  fund  or  estate 
agreeing  to  pay  out  of  the  fund  or  estate,  if  and  when  recovered 
by  him,  the  costs  of  the  nnmeoessf ul  claimant  f  It  is  said  that 
order  lxy.  r.  14a,  makes  such  an  agreement  invalid.  That 
rule  provides  that  the  cost  occasioned  by  any  unsuccessful  claim 
or  unsuccessful  resistance  to  any  claim  to  any  property  shall  not 
be  paid  out  of  an  estate  unless  the -judge  otherwise  orders.  But 
that  is  merely  a  rule  of  practice,  indicating  what  order  shall, 
under  ordinary  circumstances,  be  made  in  proceedings  before  the 
court ;  it  does  not  in  any  way  affect  the  conduct  of  the  parties 
after  the  order  of  the  court  has  been  made.  In  other  words,  it 
is  quite  consistent  with  the  judge's  order  directing  the  costs  to 
be  paid  by  the  parties,  that  one  party  shall  agree  to  pay  the  other 
party  his  costs,  and  pay  them  out  of  what  fund  be  pleases.  I 
come,  therefore,  to  the  conclusion  that  if  the  parties  to  this  agree- 
ment were  all  of  age,  there  would  be  nothing  to  prevent  them 
from  making  this  agreement. 

The  difficulty  is  caused  by  the  fact  that  one  of  the  persons 
who  signed  the  contract  is  an  infant;  and  it  is  contended  that, 
without  her  concurrence,  the  other  person,  i.  e„  the  defendant, 
cannot  in  fact  perform  his  promise  to  pay  the  plaintiff's  costs 
out  of  the  estate.  But  when  an  action  is  brought  against  a 
person  for  breach  of  contract  to  do  an  act,  it  is  not  generally 
an  answer  to  say  that  he  is  unable  to  do  it ;  the  mere  inability  ' 
of  the  defendant  to  perform  hie  contract  specifically  is  imma- 
terial to  the  question  of  his  liability  to  the  plaintiff  for  non- 
[771]  performance,  except  in  cases  where  his  promise  is  condi- 
tional upon  his  ability  to  perform  it.  I  do  not  think  that  the 
promise  of  the  defendant  in  the  present  case  was  subject  to  any 
such  condition.  Probably  the  liability  of  either  party  was  con- 
ditional upon  one  or  the  other  of  the  two  wills  being  upheld, 
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and,  if  neither  part;  succeeded  in  establishing  the  will  under 
which  he  claimed,  the  agreement  as  to  payment  of  costs  would 
not  bind  either.  But  I  cannot  see  that  this  agreement  was 
subject  to  any  other  condition.  If  the  plaintiff  had  succeeded 
in  establishing  the  will  of  March  4,  I  cannot  doubt  that  he 
would  have  been  liable  under  the  agreement  to  pa;  the  defend- 
ant's costs,  and  I  can  see  no  reason  why  the  liability  of  the 
defendant,  who  has  succeeded,  should  be  limited  by  any  condi- 
tions which  are  not  reciprocal  upon  both  sides.  It  cannot  be 
suggested  that  his  liability  was  intended  to  be  conditional  upon 
the  infant  being  jointly  liable  with  him,  because,  as  a  matter  of 
law,  he  must  be  taken  to  have  known  that  the  infant  was 
incapable  of  binding  herself  by  such  an  agreement  as  this.  A 
promise  by  two  persons  to  pay  a  sum  of  money  is  in  law  a 
promise  that  they  or  one  of  them  will  pay  it,  and  one  of  them 
ma;  be  sued  upon  it ;  bis  only  right  is  to  apply  by  summons  to 
have  the  other  joined  as  a  defendant,  which  has  not  been,  and 
could  not  be,  done  in  this  case,  as  the  co-contractor  is  an  infant 
It  appears,  therefore,  that  the  defendant  has  promised  for  good 
consideration  that  the  plaintiff's  costs  shall  be  paid  out  of  the 
fund.  He  cannot  perform  this  promise.  The  promise  is  not  con- 
ditional upon  the  happening  of  any  event  which  has  not  hap- 
pened. The  result  is  that,  on  the  authority  of  Bradly  v.  Heath 
(1830)  3  Sim.  543;  30  Revised  Rep.  217,  he  is  liable,  and  there 
must  be  judgment  for  the  plaintiff  for  the  amount  claimed. 

Judgment  for  the  plaintiff. 

Solicitor  for  plaintiff:  J.  C.  Jackson,  for  Steele  £  Steele, 
Burnley. 

Solicitors  for  defendant:  Bhaw,  TremeUen,  &  Company,  for 
Broughton  &  Broughton,  Accrington. 

Note.  —  Validity  of  agreement  that  costs  of  contesting  a  will 
shall  be  paid  out  of  the  estate. 
While  no  other  case  has  been  found  involving  the  validity  of  an 
agreement  that  the  costs  of  contesting  a  will  shall  be  paid  out  of 
the  estate,  the  decision  in  Prince  t.  Hawobth  seems  to  be  correct 
on  principle, — such  an  agreement,  as  pointed  out  by  Lawrance,  J., 
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merely  regulating  the  rights  of  the  parties  after  the  coarse  of  jus- 
tice has  reached  its  proper  goal,  and  not  tending  to  divert  the  course 
of  justice  and  prevent  its  reaching  such  goal ;  and  if  the  proponent 
of  a  will  is  unable  to  perform  an  unconditional  agreement  of  this 
kind,  by  having  the  coats  of  the  contest  paid  out  of  the  estate,  he  is 
simply  liable  personally  on  his  agreement  for  the  payment  of  such 
costs. 

But  a  stipulation  between  the  parties  to  a  will  contest,  not  includ- 
ing all  who  are  beneficially  interested  in  the  estate,  for  an  allowance 
to  the  contestant  of  counsel  fees  payable  out  of  the  estate,  is  not 
binding  on  the  court  Fox  v.  Martin  (1900)  108  Wis.  99,  84  N. 
W.  S3. 

In  this  case,  the  court  said :  "Of  course,  parties  who  are  sax  juris, 
and  are  dealing  with  their  own  property  or  rights,  may  unquestion- 
ably control  such  property  and  rights  by  stipulation  as  they  choose, 
and  their  agreement  will  be  respected  and  enforced  by  the  courts. 
But  it  is  difficult  to  see  how  parties  who  neither  own  nor  control  a 
fund  or  estate  can  stipulate  away  any  part  of  that  fund  or  estate. 
In  order  to  justify  the  court  in  ordering  payments  of  this  nature  out 
of  an  estate  by  virtue  of  a  stipulation,  all  who  are  beneficially  in- 
terested in  the  estate  should  certainly  join  in  the  stipulation.  If 
the  proponent  of  a  will  and  the  contestants  may,  by  stipulation,  carve 
up  the  estate  to  pay  for  their  litigation,  and  thus  bind  the  court,  an 
easy  way  is  opened  to  dissipate  estates  and  leave  both  legatees  and 
creditors  without  redress.  It  is  true  that  in  Hie  present  case  the 
contestants  are  also  legatees,  but  there  are  other  legatees  not  parties 
to  the  stipulation,  and  there  may  be  creditors.  To  give  binding 
force  to  the  stipulation  under  such  circumstances  would  be  a  clear 
departure  from  correct  principles.  Neither  the  trial  court  nor  this 
court  can  be  thus  bound.  On  grounds  of  public  policy,  and  for  the 
due  protection  of  estates,  we  find  no  difficulty  in  holding  that  the 
present  stipulation  was  ineffective."     Ibid. 

Ana  under  a  statutory  provision  that  when  a  decree  is  made  upon 
a  contested  application  for  a  probate  of  a  will,  costs  payable  out  of 
the  estate  shall  not  be  awarded  to  an  unsuccessful  contestant,  unless 
he  is  a  special  guardian  for  an  infant,  the  court  having  no  jurisdic- 
tion to  allow  costs  out  of  the  estate  to  an  unsuccessful  contestant  other 
than  such  special  guardian,  a  stipulation  of  the  parties  to  the  contest 
for  such  costs  cannot  confer  on  the  court  jurisdiction  or  authority 
to  allow  them.  Re  Keeler  (1889)  83  Abb.  N.  C.  376,  18  N.  T.  Civ. 
Proc.  Eep.  30,  7  N.  T.  Supp.  199. 

Nor  does  a  letter  of  an  attorney  for  one  of  the  parties  to  a  will 
contest,  containing  a  proposition  including  an  allowance  of  the  costs 
of  the  contestant,  which  proposition  ia  not  accepted  in  writing, 
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though  afterwards  orally  agreed  to  be  carried  out,  constitute  a  bind- 
ing stipulation  in  writing  for  the  allowance  of  such  costs.     Ibid. 

An  example  of  an  agreement  involving  the  payment  of  the  coats 
of  a  will  contest,  between  which  agreement  and  that  involved  in 
Pkinob  v.  Hawoeth,  by  the  very  nature,  purpose,  and  effect  of  the 
former,  there  is  the  "broad  distinction,"  pointed  out  by  Lawrance,  J., 
in  the  latter  case,  is  seen  in  Ridenbaugh  v.  Young  (1898)  145  Mo. 
274,  46  3.  W.  959,  where  it  was  held  that  a  contract  by  the  two  only 
heirs  at  law  and  next  of  kin  of  a  testator,  apparently  entered  into  for 
the  purpose  of  defrauding  another  devisee  under  the  testator's  will, 
and  of  imposing  upon  the  court,  providing  that,  inasmuch  as  one  of 
the  heirs  had  instituted  proceedings  to  set  aside  the  will,  the  other, 
in  consideration  of  the  promise  of  the  first  to  pay  him  a  certain  sum 
in  case  the  will  should  be  set  aside,  and  to  convey  certain  property 
to  the  third  devisee,  consented  and  agreed  to  the  prosecution  of  the 
suit  to  a  successful  termination,  and  agreed  to  pay  the  costs  and 
attorneys'  fees  in  the  suit,  provided  the  will  should  be  set  aside  and 
annulled,  is  illegal  and  void  as  against  public  policy.  The  court  said : 
"If  such  an  agreement  is  not  inconsistent  with  the  full  and  impar- 
tial course  of  justice,  then  we  are  at  a  loss  to  know  what  is.  It  was 
not  only  a  fraud  upon  one  of  the  parties  to  the  suit,  but  it  was  an  im- 
position on  the  court, — its  general  tendencies  fraudulent  and  against 
public  policy.  No  such  a  contract  can  or  should  be  enforced ;  it  is 
at  war  with  honesty  of  purpose  and  the  correct  and  fair  adminis- 
tration of  justice."  A.  C.  W. 
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Alto  of  good*  —  Ship  —  Passing  of  property  —  Solo  of  goods  act 
1808  (BO  A  87  Vict.  chap.  71) ,  §S  18,  18,  82  —  Scottish  arrest- 
ment of  ship  in  course  of  building. 

Where  it  appears  to  be  the  intention  of  the  parties  to  a  contract  for 
the  building  of  a  ship  that  the  vessel  ii  not  to  be  delivered  and  finally 
accepted  until  after  an  official  trial  off  a  foreign  coast,  and  until  after 
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conditions  of  the  contract  hare  been  fulfilled  aa  to  speed,  ouuauiupHoB 
of  coal,  capacity,  etc,  the  property  in  the  ahip  does  not  paaa  to  the 
purchaser,  while  the  vessel  remains  uncompleted,  although  the  contract 
contains  stipulations  for  the  price  to  be  paid  by  instalments  at  certain 
periods  of  construction. 

The  respondents,  a  Glasgow  firm  of  shipbuilders,  agreed  to  build  two 
ships  for  an  Italian  firm,  according  to  certain  specifications  and  under 
the  superintendence  of  an  agent  appointed  by  the  Italian  firm,  for  a 
certain  amount  payable  by  instalments  at  specified  stages  of  construc- 
tion; but  delivery  of  the  ships  waa  not  to  be  considered  to  be  com- 
pleted till  they  had  passed  trials  at  Greenock  and  off  the  Italian  coast. 
Before  the  shipe  were  fully  constructed,  but  after  several  Inatalmenta 
had  been  paid,  the  appellants,  an  English  firm  of  shipbuilders,  arrested 
the  ships  in  Scotland  for  a  debt  alleged  to  be  due  to  them  by  tho 
Italian  company,  but  on  a  petition  to  the  First  Division  of  the  Court 
of  Session  the  arrestments  were  recalled: — 

Held  (affirming  the  decision  of  the  First  Division),  that  no  Inten- 
tion waa  shown  in  the  contract  to  make  delivery  of,  or  to  pas*  the 
property  in,  the  ships  before  they  were  completed,  and  that  the  arrest- 
ments were  properly  recalled. 

(November  26,  1907.) 

Afpbax,  from  a  decision  dated  November  7,  1907,  of  the  First 
Division  of  the  Court  of  Session,  Scotland. 

On  October  26, 1907,  a  summons  was  signed  at  the  instance  of 
the  appellants,  Sir  James  Laing  &  Sons,  Limited,  shipbuilders, 
Deptford  Yard,  Sunderland,  against  Lloyd  Sabaudo  (Societi 
Anonima  per  Azioni),  an  Italian  company  carrying  on  business 
as  shipowners  at  Genoa,  concluding  for  payment  to  the  appellants 
of  sums  amounting  in  all  to  220,0912.  14s.  9d.,  due  by  that  com- 
pany to  the  appellants  as  the  balance  of  the  purchase  price 
[36]  of  three  steamers  built  for  and  sold  and  delivered  by  the 
appellants  to  that  company. 

The  appellants,  on  the  dependence  of  said  summons,  arrested 

(1)  the  vessel  No.  468,  then  lying  in  graving  dock  at  Glasgow; 

(2)  a  vessel,  No.  469,  then  on  the  stocks  in  the  shipbuilding  yard 
of  Messrs.  Barclay,  Curie,  &  Company,  shipbuilders  (the  re- 
spondents); and  (3)  the  sum  of  221,0001.,  more  or  leas,  in  the 
hands  of  the  respondents,  alleged  to  be  due  by  them  to  the  said 
Lloyd  Sabaudo  Company,  together  with  all  goods  and  gear  in 
the  respondents'  hands  belonging  to  the  Lloyd  Sabaudo  Company. 

On  November  1,  1907,  the  respondents  presented  a  petition  to 
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the  First  Division  of  the  Court  of  Session,  craving  the  court  to 
recall  the  whole  arrestments  above  mentioned.  To  that  petition 
answers  were,  on  November  4,  1907,  lodged  by  the  appellants. 
The  respondents  stated  that  the  ship  No.  468  {which  was  prac- 
tically completed)  was  due  to  leave  the  graving  dock  on  Novem- 
ber 6,  1907,  to  undergo  her  sea  trials,  and  that  the  ship  No.  469 
was  in  course  of  construction,  and  would  not  be  completed  until 
January,  1908. 

The  above-mentioned  ships  were  being  built  by  the  respondents 
for  the  Italian  company  under  an  agreement  dated  February  11, 
1907,  and  ratified  on  March  11,  whereby  the  respondents  agreed 
to  build  and  sell,  and  the  Italian  company  agreed  to  purchase, 
two  steel  twin-screw  steamers  to  be  numbered  468  and  469  in 
the  builders'  yard  at  Whiteinch.  The  steamers  were  to  be  built 
according  to  certain  specifications,  and  the  agreement  also  con- 
tained the  following  stipulations:  "The  vessels  to  be  built  to 
special  survey  of  the  Society  of  British  Lloyd  Register  of 
Shipping,  and  classed  100  Al,"  etc.  "The  vessels,  when  com- 
pleted, to  have  steam  trials  or  trials  at  sea  off  the  port  of  Gree- 
nock and  adjacent  coast  The  cost  of  such  steam  trial  or  trials 
shall  be  at  the  builders'  expense,  they  finding  crew  for  the  safe 
navigation  of  the  vessels,  and  for  the  engine  department,  also  coal 
and  engine  stores."  "Delivery  to  be  considered  completed  after 
the  satisfactory  official  trial  provided  for  as  follows :  After  the 
steam  trial  off  the  coast  of  Greenock  mentioned  above,  the  boats 
are  to  again  undergo  the  official  trial  off  the  Italian  coast,  but 
all  the  costs  of  transporting  [37]  the  ships  from  Greenock,  the 
costs  of  the  official,  trial,  including  insurance,  coals,  oils,  stores, 
port  and  harbour  dues,  and  any  further  expenses  attached  thereto, 
to  be  borne  by  the  purchasers.  The  vessels  will  not  be  considered 
as  delivered  to,  and  finally  accepted  by,  the  purchasers  until  the 
said  ships  have  passed  the  official  trial  trip  in  Genoa,  have  been 
approved  in  Genoa  by  the  Italian  emigration  authorities,  and 
all  conditions  of  the  contract  have  been  fulfilled."  "On  comple- 
tion of  each  of  the  steamers  at  Greenock  upon  the  terms  and 
conditions  aforesaid,  the  builders  shall,  in  exchange  for  the  pur- 
chase money  due  to  them  up  to  and  including  delivery  instalment, 
and  for  a  bank  guarantee  for  the  final  instalment,  hand  over  to 
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the  purchasers  or  their  representative  the"  usual  certificates. 
"The  purchasers  are  entitled  to  appoint  an  expert  to  superintend 
the  construction  of  the  vessels  and  the  machinery."  "The  steam- 
ers shall  be  at  the  risk  of  the  builders  until  they  finally  leave  the 
port  of  Greenock,  up  to  -which  date  the  builders  shall  keep  them 
insured  against  fire  and  other  risks  to  an  amount  equal  to  the 
purchase  money  paid  in  advance."  The  builders  hereby 
undertake  to  construct  the  said  vessels  in  full  accordance 
with  the  rules  and  regulation  of  the  British  Lloyd  and 
Registro  Italiano,  and  Italian  emigration  and  American 
immigration  rules  in  force  at  this  date,  and  in  con- 
formity with  the  midship  section,  profile,  and  deck  plans  ap- 
proved by  the  British  Lloyd  and  Registro  Italiano,  and  by  the 
purchasers'  expert,  and  to  carry  out  the  construction  of  the  said 
vessels  with  due  care  and  skill."  "Payable  in  cash  instalments 
as  follows  for  each  steamer: — (1)  on  the  signing  of  the  contract; 
(2)  when  keel  is  laid;  (3)  when  framed;  (4)  when  plated;  (5) 
when  launched;  (6)  when  handed  over  to  owners  after  steam 
trials  at  Greenock;  (7)  being  the  final  instalment  six  months 
after  delivery  to  owners  at  Genoa;  this  final  instalment  to  bear 
interest  from  the  date  of  delivery  in  Genoa  until  paid,  at  the 
rate  of  4  per  cent  per  annum."  "When  the  vessel  is  handed  over 
to  the  owners  at  Greenock,  the  builders  to  give  owners  the  build- 
ers' and  other  certificates  in  exchange  for  the  sixth  instalment 
and  a  bank  guarantee  from  the  Societa  Bancaria  Italians,  or 
other  bank  of  equal  standing,  to  be  mutually  agreed  upon,  for  the 
payment  of  the  seventh  [38]  instalment  when  it  falls  due." 
"Genoa,  11th  February,  1907."  Then  followed  supplementary 
arrangements  as  to  height  of  promenade  deck,  etc,  agreed  to 
by  builders  and  owners  in  consideration  of  the  payments  of  a 
further  sum.  The  respondents  contended  that,  neither  under  the 
sale  of  goods  act  1893  j1  nor  the  common  law  of  Scotland,  had  any 

lSale  of  goods  act  1893  (50  &  67  Vict.  chap.  71)  : 

Sect.  16 :  "Where  there  Is  a  contract  lor  the  sale  of  unascertained  goods, 
do  property  in  the  goods  is  transferred  to  the  buyer  unlets  and  until  the 
goods  are  ascertained." 

By  g  62,  "specific  goods"  "mean  goods  identified  and  agreed  upon  at 
the  time  a  contract  of  sale  is  made." 

"(4)    Qoods  are  in  a  'deliverable  state*    .    .    .    when  the;  an  in  snel 
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property  in  the  ships  passed  to  the  Italian  company,  and  they 
petitioned  the  First  Division  of  the  Court  of  Session  to  recall 
the  arrestments. 

On  November  7,  1907,  the  Lord  President  (Lord  Dnnedin) 
and  Lords  M'Laren  and  Kinnear  discharged  the  arrestments, 
holding  that  they  were  null  and  void,  the  vessels  being  prima 
facie  the  property  of  the  respondents,  and  that  there  was  no  evi- 
dence that  any  property  in  them  had  passed  to  the  Italian  com- 
pany. The  court  also  decided  a  subsidiary  question  as  to  the 
competency  of  the  petition,  it  being  strenuously  submitted  that, 
in  respect  that  the  petition  raised  certain  questions  of  disputed 
rights,  it  was  incompetent  in  a  petition  for  recall  to  inquire  into 
the  question  of  property  in  the  vessels,  and  that  the  arrestees, 
the  respondents,  must  be  left  to  find  their  remedy  in  the  action 
of  forthcoming  which  followed  an  arrestment  But  the  court 
repelled  this  objection,  taking  the  view  that  the  cases  relied  on 
by  the  appellants  did  not  apply  to  the  arrestment  of  corporeal 
movables.    This  point  was  not  argued  on  appeal 

[30]  The  Lord  President  (Lord  Dunedin)  said  in  his  opin- 
ion :  "It  seems  to  me  that  if  a  person  arrests  a  corporeal  movable 
in  the  hands  of  somebody  else,  alleging  it  to  belong  to  a  third 
person,  he  has  got  at  least  to  make  a  prima  facie  case  for  saying 
so;  and  if  he  cannot  make  a  prima  facie  case,  then  the  arrestee, 
who  has  had  the  corporeal  movable  in  his  hands  arrested,  is  en- 
titled to  say,  'No  prima  facie  case  has  been  made  out;  therefore,  I 
am  entitled  to  have  the  arrestment  recalled.'  But  when  a  prima 
facie  case  ie  made  out,  then  I  hesitate  to  give  any  general  defi- 
nition, because  I  think  each  case  will  depend  upon  circum- 

•  state  that  the  (raver  would  under  the  contract  be  bound  to  take  deliv- 
ery of  them." 

Sect  18:  "Rule  2. — Where  there  la  a  contract  for  the  sale  of  specific 
gooda,  and  the  teller  is  bound  to  do  something  to  the  goods  for  the  purpose  of 
putting  them  into  a  deliverable  state,  the  property  does  not  pass  until  such 
thing  be  done,  and  the  buyer  ha*  notice  thereof." 

"Rule  S. —  (1)  Where  there  ia  a  contract  for  the  sale  of  unascertained  or 
future  gooda  by  description,  and  gooda  of  that  description  and  in  a  deliver- 
able state  are  unconditionally  appropriated  to  the  contract,  either  by  the 
seller  with  the  assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of  the 
seller,  the  property  fn  the  gooda  thereupon  passes  to  the  buyer.  Such 
assent  may  be  express  or  implied,  and  may  be  given  either  before  or  aftM 
the  appropriation  ia  made." 
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stances ;  it  -will  depend  upon  circumstances  in  each  case  whether 
there  should  be  an  immediate  determination  of  the  question,  or 
whether  there  might  not  require  to  be  an  inquiry.  I  mean  that, 
although  I  think  a  petition  for  recall  of  arrestments  is  always,  so 
far  as  may  be,  a  summary  process,  yet  I  can  imagine  a  case  in 
which  it  would  be  right  to  have  an  inquiry.  What  I  find  in  the 
present  case  is  this, —  an  uncompleted  ship,  that  is  to  say,  a 
ship  that  has  not  come  into  the  position  of  being  registered, 
when,  of  course,  the  proper  title  is  the  title  of  registration,  but 
is  still  in  the  builder's  yard.  Prima  facie  it  seems  to  me  that 
ship  belongs  to  the  builders.  Accordingly,  if  anyone  arrests  the 
ship  upon  the  ground  that  it  does  not  belong  to  the  builder,  but 
that  it  belongs  to  somebody  else,  I  think  he  is  bound  to  give  a 
prima  facie  reason  for  that  assertion.  In  this  case  the  respond- 
ents table  what  they  say  fulfils  my  desire.  They  table  the  con- 
tract under  which,  admittedly,  the  ship  is  being  built,  and,  ac- 
cordingly, this  case  is  one  of  those  cases  where  it  is  possible  to 
give  a  judgment  without  further  inquiry.  We  have  here,  ad- 
mittedly, the  document  on  which,  and  on  which  alone,  the  trans- 
ference of  the  ship  from  the  builders,  who  created  it,  to  the  third 
party,  to  whom  it  is  now  said  to  belong,  depends. 

"Accordingly,  the  question  of  whether  this  ship  should  be 
allowed  to  be  arrested,  as  it  has  been,  or  whether  the  arrestment 
should  be  recalled,  seems  to  me  to  turn  upon  the  interpretation 
of  the  contract  I  think  the  onus,  so  to  speak,  rests  upon  the 
person  who  wishes  to  show  that  the  ship  belongs  not  to  the 
builder  to  whom  it  would  what  I  call  naturally  belong,  but  to 
[40]  someone  else.  We  have  the  contract  before  us,  and  that 
brings  one  to  the  consideration  of  that  branch  of  the  law  which 
has  been  much  discussed  in  recent  years;  I  mean  the  branch  of 
the  law  which  was  illustrated  in  the  case  of  Simpson  v.  Duncan- 
son  (1786)  Mor.  Diet.  14,204,  and  note  to  6  App.  Cas.  598,  and 
11  App.  Cas.  362.  I  do  not  think  it  is  necessary  for  your  Lord- 
ships to  try  to  add  anything  more  to  the  elucidation  of  what  was 
really  originally  decided  in  (Simpson  v.  Duncanson  (1786)  Jfor. 
Diet  14,204,  and  note  to  6  App.  Cas.  598,  and  11  App.  Cas.  362. 
Probably  a  sufficient  word,  if  not  the  last  word,  has  been  said 
about  it  in  the  judgment  of  Lord  Watson  in  Seatk  v.  Moore 
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(1886)  11  App.  Gas.  350,  378,  S5  L.  J.  P.  C.  N.  S.  54,  54  L.  T. 
2J".  S.  690,  5  Asp.  Mar.  L.  Cas.  686,  23  Eng.  KuL  Cas.  262.  One 
cannot  help  feeling  that  probably  the  doctrine  of  Simpson  v. 
Dvncanson,  supra,  had  its  origin  in  an  endeavor  to  secure  an 
equitable  result  in  the  teeth  of  what,  at  that  time,  was  the  very 
strict  Scottish  doctrine  of  the  transfer  of  property,  because  there 
is  no  doubt  that  at  the  time  of  Simpson  v.  Duncansan,  yon  might 
contract  in  what  terms  you  pleased, — you  might  contract  that 
property  should  pass, — and  yet  it  was  impossible  to  make  the 
property  really  pass  without  delivery ;  I  mean  delivery  in  the  full- 
est sense  of  the  word,  including  all  forma  of  what  may  be  called 
constructive  delivery.  But  all  that  has  now  been  altered.  It  was 
altered  to  a  large  extent  by  the  mercantile  law  (Scotland)  amend- 
ment act  (19  &  20  Vict.  chap.  60),  although,  as  has  been  often, 
pointed  out,  that  act  did  not  really  alter  the  true  conception  of 
where  the  property  was,  but  merely  interfered  with  the  right 
which  sellers  and  purchasers  in  old  times  would  have  had.  But 
the  whole  matter  has  been  really  altered  by  the  sale  of  goods  act 
(56  &  57  Vict.  chap.  71),  and  now  it  is  quite  clear  that  by  the 
law  of  Scotland,  if  people  choose  so  to  contract,  they  can  pass  the 
property  of  a  thing  which  is  being  sold  without  delivery.  That 
being  so,  it  seems  to  me  clear,  and  I  think  it  should  be  clearly  laid 
down,  that  if  people  want  these  consequences  to  happen  they  must 
really  say  so.  There  is  not  the  slightest  difficulty  in  so  framing 
a  contract,  if  it  is  wished,  as  between  a  shipbuilder  and  the  per- 
son who  is  buying  the  ship,  that  the  property  in  a  gradually 
constructed  ship  shall  be  held  to  pass  at  certain  stages;  but  if 
eo,  I  think  it  must  be  clearly  said. 

"My  lords,  in  the  contract  under  discussion  not  only  is  that 
[41]  not  clearly  said,  but  I  think  the  other  thing  is  said.  I 
think  that  the  only  sale  that  is  found  in  this  contract  is  the  sale 
of  a  completed  ship.  It  seems  to  me  to  resemble  in  that  respect 
the  contract  in  Reid  v.  Macbeth  [1904]  A.  C.  223,  73  L.  J.  P. 
O.  N.  S.  57,  90  L.  T.  N.  S.  422,  20  Times  L.  E.  316.  Accord- 
ingly, I  am  of  opinion,  upon  the  construction  of  this  contract, 
that  the  property  of  the  ship  was  not  passed  from  Barclay,  Curie, 
&  Company,  to  whom,  undoubtedly,  it  originally  belonged,  to  the 
purchaser  bit  by  bit,  as  it  came  into  existence.  That  question 
B.  B.  Cm.  Vol.  U,  -41. 
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we  cannot  decide  in  this  process,  as  it  is  a  question  between 
Barclay,  Carle,  b  Company  and  the  Italian  purchaser;  but  we 
can  decide  it  to  the  effect  of  saying  whether  the  arrestere  have 
made  out  a  prima  facie  case.  I  hold,  accordingly,  that  the  ar- 
resters here  hare  not  made  out  any  case  for  the  ship  being  the 
property  of  the  common  debtor,  and  that  the  arrestments  fall  to 
be  recalled." 

Lords  M'Laren  and  Kinnear  delivered  judgments  to  the  same 
effect 

James  Avon  Clyde,  K.O.,  and  F.  E.  Smith  (with  them  John 
Macgregor)  (the  first  and  third  of  the  Scottish  bar),  for  the 
appellants.  One  ship  has  sailed  away,  and  the  appeal  only 
.affects  No.  469.  The  decision  of  the  Court  of  Session  was 
wrong.  By  the  law  of  England  and  Scotland,  when  the  price  of 
a  ship  under  a  building  contract  is  payable  by  instalments,  ac- 
cording to  the  progress  of  the  work,  the  property  passes  to  the 
purchaser  at  each  period  of  the  construction  of  the  vessel,  as 
soon  as  the  work  has  been  inspected  and  approved  by  the  buyer's 
expert  The  sale  of  goods  act  1893  does  not  apply.  Rule  2  of 
§  18,  on  which  the  court  below  founded,  cannot  refer  to  a  ship  in 
course  of  construction,  for  it  does  not  come  under  the  description 
of  "specific  goods."  What  are  "specific"  goods  is  denoted  in 
§  62 ;  and,  moreover,  a  contract  for  the  sale  of  a  ship  to  be  built 
is  not  a  contract  for  ascertained  goods.  Assuming  the  act  to 
apply,  §  16  is  in  the  appellants'  favor,  as  also  was  rule  5  of  §  18. 
But  if  it  does  not  apply,  the  common  law  of  Scotland,  in  the 
case  of  an  executory  contract  such  as  this,  is  that  there  may  be 
constructive  delivery,  and  that  where  you  have  a  provision  for 
payment  by  instalments  and  for  inspection  by  the  buyer  as  the 
work  [42]  proceeds,  the  facts  show  a  purchase  of  goods  which  are 
to  remain  in  the  manufacturer's  hands  for  completion,  and  the 
law  regards  that  as  equivalent  to  a  transfer  of  the  property.  Lord 
Watson  said  in  Seath  v.  Moore  (1886)  11  App.  Cas.  850,  380, 
23  Eng.  BuX  Cas.  262,  that  it  appeared  to  him  to  be  the  result 
of  the  decisions  that  an  intention  or  agreement  to  pass  the  prop- 
erty in  the  ship  to  the  purchaser  "ought  (in  the  absence  of  any 
circumstances  pointing  to  a  different  conclusion)  to  be  inferred 
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from  a  provision  in  the  contract  to  the  effect  that  an  instalment 
of  the  price  shall  be  paid  at  a  particular  stage,  coupled  with  the 
fact  that  the  instalment  hag  been  duly  paid,  and  that,  until  the 
veasel  reached  that  stage,  the  execution  of  the  work  was  regularly 
inspected  by  the  purchaser  or  someone  on  his  behalf."  These 
requirements  for  the  passing  of  the  property  are  present  in  this 
contract,  namely,  payment  of  instalments  coupled  with  the  buy- 
ers' inspection;  and  therefore  the  property  in  the  ships  in  the 
shipbuilders'  hands  had  passed  to  the  Italian  company  to  the 
extent  of  the  instalments  paid  by  them.  See  Simpson  v.  Credit- 
ore  of  Duneanaon,  Mor.  Diet  14,204,  and  note  to  6  App.  Cas. 
698,  and  11  App.  Cas.  862 ;  M'Bain  v.  Wallace  &  Co.  (1881)  6 
App.  Cas.  588,  45  L.  T.  N.  8.  261,  80  Week.  Rep.  65;  and 
Seath  v.  Moore,  supra;  and,  in  England,  Clarke  v.  Spence  ( 1836) 

4  Ad.  &  EL  448,  6  Nev.  &  M.  899,  1  Harr.  &  W.  760,  5  L.  J. 
K.  B.  N.  S.  161.  Payment  by  instalments,  and  inspection,  raise 
a  strong  presumption  that  it  is  the  intention  of  the  parties  to 
pass  the  property  to  the  buyer,  and  there  is  nothing  in  this 
contract  against  that  presumption.  One  of  the  parties  to  the 
contract  was  a  foreigner,  and  he  might  well  ask,  "What  will 
become  of  these  ships  should  the  builder  fail  1 "  and  the  answer 
would  be,  "That  does  not  matter  to  you,"  for  the  agreement  is 
that  the  property  shall  pass  on  payment  of  instalments.  This 
agreement  is  not  against  the  interests  of  the  builder,  for  if  the 
instalments  are  not  all  paid,  he  has  a  lien  on  the  ships.  [They 
also  commented  on  Bell's  Com.  188,  189 ;  Beid  v.  Macbeth  and 
Gray  [1904]  A.  C.  228,  73  L.  J.  P.  C.  N.  S.  57,  90  L.  T.  N.  8. 
422,  20  Times  L.  R.  816;  the  former  case  of  Beid  v.  Macbeth 
and  Gray  (1901)  4  F.  345;  Orr's  Trustee  v.  Tullis  (1870)  8 
Maepherson,  936, 950 ;  Wylie  and  Lochhead  v.  Mitchell  (1870)  8 
Maepherson  552;  Spencer  &  Co.  v.  Dobie  &  Co.  (1879)  7  Re- 
ports 396;  [43]  M'Calmont  v.  Bankin  (1850)  19  L.  J.  Ch.  N. 
8.  215 ;  Woods  v.  BusseU  (1822)  5  Bam.  &  Aid.  942, 1  Dow].  & 
R.  68,  24  Revised  Rep.  621 ;  Laidler  v.  Burlinson  (1837)  2 
Hees.  &  W.  602,  6LJ.  Exch.  X.  8.  160;  Wood  v.  Bell  (1856) 

5  El.  &  Bl.  772,  25  L,  J.  Q.  B.  K.  8.  148,  2  Jur.  N.  8.  349;  6 
EL  &  BL  355,  25  L.  J.  Q.  B.  N.  S.  821,  2  Jur.  K.  S.  664,  4 
Week.  Rep.  553 ;  and  Benjamin  on  Sales,  5th  ed.  pp.  361,  363.] 
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Scott  Dickson,  K.C.,  and  D.  P.  Fleming  (both  of  the  Scot- 
tish bar),  for  the  respondents,  were  not  called  upon. 

Lord  Lorebum,  L.O.  My  Lords,  it  is  not  necessary  to  trou- 
ble the  learned  counsel  for  the  respondents  in  this  case,  because 
the  question  is  whether  the  property  passed,  and  whether  the 
parties  intended  by  the  contract  that  it  should  pass.  I  do  not 
know  that  any  conclusive  use  can  be  made  of  a  comparison  with 
other  contracts  and  the  language  that  is  used  in  regard  to  them 
in  judgments.  Speaking  for  myself,  I  always  have  some  mis- 
giving when  presumptions  in  regard  to  the  interpretation  that  is 
to  be  put  upon  particular  words  in  a  contract,  apart  from  their 
natural  significance,  are  put  forward.  It  may  be  a  very  useful 
guide  to  look  at  other  decisions,  but,  after  all,  the  question  is 
what  the  parties  said  and  intended.  The  facts  referred  to  by 
Mr.  Clyde  and  Mr.  Smith,  namely,  that  the  ship  was  to  be  paid 
for  by  instalments,  and  that  there  was  a  power  of  inspection  on 
the  part  of  the  purchasers,  may  be  marks  pointing  to  the  property 
passing,  but  it  is  not  conclusive,  and  the  question  still  remains 
as  to  what  the  contract  really  means. 

I  think  the  contract  was  for  a  completed  ship,  and  the  risk 
lay  upon  the  builders  until  delivery,  and  there  was  no  intention 
to  make  delivery  or  to  part  with  the  property  until  the  vessel 
was  completed.  Under  those  circumstances,  I  think  the  appeal 
ought  to  be  dismissed. 

Earl  of  Halsbury.  My  Lords,  I  am  of  the  same  opinion. 
There  is  no  doubt  that  a  contract  might  be  so  framed  as  to  give 
the  purchaser  power  to  claim  the  property  in  those  parts  which, 
when  they  are  put  together,  make  the  complete  ship;  but  in 
each  case  the  question  must  be  whether  or  not  the  contract  has 
been  such,  and  I  think  this  has  not  been  so  made. 

My  Lords,  I  confess  I  follow  the  judgment  of  the  learned  Lord 
[44]  President  in  Scotland,  with  one  little  exception.  I  think 
the  phrase  that  he  has  used  about  the  presumption  being  in  favor 
of  the  builders,  perhaps,  was  not  sufficiently  considered  by  him. 
Perhaps  he  did  not  think  it  necessary;  but  if  he  had  used  a 
different  phrase, — if  as  a  matter  of  proof  the  wood,  the  iron,  the 
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nails,  and  bo  forth,  which  constituted  the  ship  ultimately,  are 
once  the  builders',  and  are  proved  to  be  the  builders',  it  does 
become  necessary  to  show  that  there  is  some  contract  trans- 
ferring that  property  under  the  circumstances  to  the  purchaser ; 
and  if  instead  of  saying  there  was  a  presumption  that  it  belonged 
to  the  builders,  and  proceeding  upon  the  presumption,  he  had 
said  that  the  proof  was  that  it  was  the  builders'  property,  and  it 
became  necessary  to  show  that  the  builder  had  devested  himself 
of  the  property,  and  to  show  that,  by  the  words  of  the  contract, 
it  had  become  the  property  of  somebody  else, — if  he  had  said 
that  I  should  have  entirely  agreed.  From  the  reasoning  of  the 
rest  of  the  judgment  I  really  do  think  that  that  is  what  the 
learned  judge  meant  It  was  not  a  considered  judgment,  I 
understand,  and  if  the  phrase  that  there  was  a  presumption  that 
it  belonged  to  the  builder  was  one  used  in  the  course  of  the 
argument,  and  in  the  sense  in  which  I  have  explained  it,  I  should 
concur  with  it,  otherwise  I  should  not  Bay  that  there  was  any 
presumption  one  way  or  the  other.  The  question  is,  What  is  the 
contract,  and  by  that  contract  to  whom  does  the  property  belong  t 

Lord  Macnaghten.    My  Lords,  I  am  of  the  same  opinion. 

Lord  James  of  Hereford.      My  Lords,  I  concur 

Lord  Robertson :  My  Lords,  the  question  in  the  present  ap- 
peal seems  to  me  to  he  governed  by  the  sale  of  goods  act,  and, 
by  that  statute,  to  be  determinable  by  the  intention  of  the  instru- 
ment under  which  the  ship  is  built.  In  aid  and  supplement  of 
construction,  the  statute  supplies  certain  rules ;  but  these  may  or 
may  not  come  in  operation,  according  as  the  contract  requires 
it.  In  the  present  case  I  find  the  contract  to  require  no  aid  or 
supplement  from  the  statutory  rules,  for  it  [46]  seems  to  me 
to  provide  from  beginning  to  completion  of  this  ship  by  the  ship- 
builders with  their  materials,  and  transfers  it  to  the  purchasers 
only  as  a  finished  ship  and  at  a  stage  not  in  fact  yet  reached. 
This  is  a  simple  view  of  the  matter;  but  in  my  judgment  it  is 
the  sound  one.  It  treats  the  sale  of  goods  act  as  superseding  the 
previous  law ;  and  if  in  some  instance  it  may  be  found  necessary 
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to  revive  and  reconstruct  the  old  common  law  for  purposes  ol 
illustration,  I  can  only  say  that  that  occasion  has  not  yet  come. 

I  therefore  concur  in  the  conclusion  of  the  Court  of  Session, 
which  rests  on  the  contract  It  seems  right,  however,  to  say 
that  this  does  not  imply  my  concurrence  in  all  that  is  said,  by 
way  of  statement  of  doctrine,  in  the  judgments  of  the  learned 
lords.  Some  of  them  seem  open  to  exception,  or  at  least  criticism, 
but  the  judgments  of  the  learned  judges  do  not  seem  to  have  been 
at  least  minutely  considered.  Among  matters  of  omission  I 
think  the  fifth  head  of  the  18th  section  of  the  act  is  so  directly 
applicable  that  it  required  perhaps  more  attention  than  it  has 
received.  But  I  do  not  require  to  enter  on  those  disputable 
matters,  as  the  ground  of  judgment  which  your  Lordships  adopt 
is  common  to  us  and  to  their  Lordships  of  the  first  Division. 

Lord  Atkinson.    My  Lords,  I  concur. 

Ordered  that  the  interlocutor  appealed  from  be 
affirmed,  and  that  the  appeal  be  dismissed 
with  costs. 

Lords'  Journals,  November  25,  1907. 

Agents  for  appellants:  Pritchard,  Englefield  £  Company,  for 
Steedman,  Homage  &  Company,  W.8.,  Edinburgh. 

Agents  for  respondents;  Burchells,  for  S.  B.  &  F.  J.  Dewar, 
W.8.,  Edinburgh. 

Note. — Provision  for  payment  of  instalments  of  price  of 
article  during  construction  as  indicating  intention  to  pass 
title. 

Notwithstanding  some  earlier  decisions  to  the  contrary,  the  rule 
now  seems  to  be  well  settled,  both  in  England  and  the  United  States, 
that  a  provision  in  a  contract  for  the  sale  of  an  article  to  be  manufac- 
tured or  constructed,  for  the  payment  of  instalments  of  the  price 
during  manufacture  or  construction,  while  evidence  «f  an  intention 
to  transfer  title  prior  to  the  completion  and  delivery  of  the  article, 
is  not,  in  itself,  sufficient  to  overcome  the  general  rule,  founded  on 
the  presumed  intention  of  the  parties,  that,  in  the  absence  of  provi- 
sions or  circumstances  from  which  a  contrary  intentian  dearly  ap- 
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pears,  do  property  passes  in  the  article  until  H  ie  completed  and 
delivered,  or  at  least  ready  for  delivery.  35  Cyc.  299,  300 ;  Benjamin, 
Sales,  7th  Am.  ed.  p.  298 ;  2  Parsons,  Contr.  9th  ed.  p.  386. 

In  Simpson  v.  Duncaneon  (1786)  Mor.  Diet  14,204,  6  App.  Gas. 
598,  note,  11  App.  Cas.  362,  note,  the  earliest  reported  case  on  this 
question,  it  was  held  that  provision  for  the  payment  for  a  ship  in  in- 
stalments at  certain  stages  of  its  construction  appropriates  the  ship 
after  the  payment  of  the  first  instalment,  to  the  purchaser,  and  pre- 
vents the  crediton  of  the  builder  from  attaching  it, — at  least,  where 
the  purchaser  has  been  acknowledged  by  the  builder  as  the  "owner," 
and  has  acted  as  proprietor  of  the  vessel  during  its  building,  superin- 
tended the  work  on  it,  etc 

So,  in  Wood*  v.  Russell  (1822)  5  Bam.  &  Aid.  942,  cited  as  the 
leading  English  case,  the  court  said:  "This  ship  is  built  upon  a 
special  contract,  and  it  is  part  of  the  terms  of  the  contract  that  given 
portions  of  the  price  shall  be  paid  according  to  the  progress  of  the 
work.  .  .  .  The  payment  of  these  instalments  appears  to  us  to  ap- 
propriate specifically  to  the  defendant  the  very  ship  so  in  progress, 
and  to  vest  in  the  defendant  a  property  in  that  ship,  and  that,  as  be- 
tween him  and  the  builder,  he  is  entitled  to  insist  upon  the  comple- 
tion of  that  very  ship,  and  that  the  builder  is  not  entitled  to  re- 
quire him  to  accept  any  other." 

This  statement,  however,  was  clearly  obiter,  as  the  court  proceeds : 
"But  this  case  does  not  depend  merely  upon  the  payment  of  the  in- 
stalments, bo  that  we  are  not  called  upon  to  decide  how  far  that  pay- 
ment vests  the  property  in  the  defendant,  because  here  Faton  [the 
builder]  signed  the  certificate  to  enable  the  defendant  to  have  the 
ship  registered  in  his  (the  defendant's)  name,  and  by  that  act  con- 
sented, as  it  seems  to  ub,  that  the  general  property  in  the  ship  should 
be  considered  from  that  time  as  being  in  the  defendant  .  .  . 
The  signing  of  the  certificate  here,  to  the  intent  that  the  defendant 
might  obtain  a  registry  in  bis  own  name,  was  a  consent  that  what  was 
necessary  to  enable  the  defendant  to  obtain  such  registry  should,  as 
between  them,  be  considered  as  complete,  and  that,  as  the  defendant 
would  have  to  swear  that  he  was  the  sole  owner  of  the  ship,  the  owner- 
ship should  be  considered  his." 

But  though  purely  obiter,  the  above  expression  of  opinion,  as  to 
the  effect  of  the  provision  that  portions  of  the  price  should  be  paid 
according  to  the  progress  of  the  work  on  the  vessel,  has  been  recog- 
nized as  authority  in  subsequent  English  cases,  the  court  say- 
ing, in  Clarke  v.  Spence  (1836)  4  Ad.  &  El.  448:  "Though 
the  opinion  expressed  in  that  passage  is  extrajudicial,  yet  con- 
sidering that  time  was  taken  before  judgment  was  pronounced, 
and  the  very  great  learning  of  those  by  whom  it  was  pronounced,  we 
should  certainly  hesitate  very  much  before  we  could  come  to  any  con- 
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elusion  contrary  to  that  opinion."  And  further:  "We  apprehend 
that  the  passage  above  cited  from  the  judgment  in  that  case  is  found- 
ed on  the  notion  that  provision  for  the  payment  regulated  by  par- 
ticular stages  of  the  work  is  made  in  the  contract  with  a  view  to  give 
the  purchaser  the  security  of  certain  portions  of  the  work  for  the 
money  he  is  to  pay,  and  is  equivalent  to  an  express  provision 
that,  on  payment  of  the  first  instalment,  the  general  prop- 
erty in  bo  much  of  the  vessel  as  is  then  constructed  shall 
vest  in  the  purchaser."  And  "as  such  a  construction  has  been 
pnt  on  a  similar  contract  by  so  high  an  authority  in  the 
case  of  Woods  v.  Russell  (1822)  5  Bam.  &  Aid.  946,  which, 
as  to  this  point  in  particular,  has  been  subsequently  recognized,  and 
ss  that  construction  has  probably  been  acted  upon  since  that  decision, 
by  persons  engaged  in  shipbuilding,  we  feel  that  we  ought  not  to  de- 
part from  such  construction."  It  was  accordingly  held,  that  where  a 
vessel  is  being  built  under  a  contract  providing  for  superintendence 
by  an  agent  of  the  purchaser,  and  for  payment  of  the  price  in  in- 
stalments regulated  by  particular  stages  in  the  progress  of  the  work, 
upon  payment  of  the  first  instalment  the  general  property  in  so  much 
of  the  vessel  as  is  then  constructed  vests  in  the  purchaser,  subject  to 
the  right  of  the  builder  to  retain  it  in  order  to  complete  it  and  earn 
the  rest  of  the  price ;  and  all  materials  subsequently  added  will,  as 
added,  become  tie  property  of  the  purchaser,  as  general  owner. 

The  adoption  of  the  opinion  of  the  court  in  Woods  v.  Russell, 
resulting  in  this  holding,  was,  however,  "with  some  hesitation,*'  be- 
cause, as  the  court  said :  "Several  reasons  may  perhaps  be  adduced 
to  show  that  the  more  obvious  intention  to  be  collected  from  the  terms 
of  this  contract  is  that,  the  builder  requiring  advances  of  money  in 
the  progress  of  an  expensive  work,  the  purchaser  is  contented  to  make 
such  advances,  provided  he  sees  the  work  in  such  a  state  of  progress 
as  that  he  may  calculate  on  having  an  equivalent  for  his  money  within 
a  reasonable  time ;  and  therefore  he  stipulates  that  his  advances  shall 
be  made  at  specified  stages  of  the  work." 

But  in  Wood  v.  Bell  (1856)  5  El.  A  Bl.  772,  2  Jur.  N.  S.  349,  35 
L.  J.  Q.  B.  N.  S.  148,  it  was  again  held  that  provision  for  payment 
for  a  vessel  by  instalments  on  days  named,  the  first  four  payable  un- 
conditionally, but  the  next  two  conditioned  on  the  vessel's  having 
been  carried  on  to  certain  stages  in  her  building  on  the  respective 
days,  and  the  next  conditioned  on  her  being,  on  the  day  named,  com- 
plete according  to  contract,  together  with  the  circumstance  that  the 
building  is  to  be  carried  on  under  the  superintendence  of  an  agent  of 
the  purchaser,  and  the  facts  that  the  builder,  at  the  instance  of  the 
purchaser,  punched  the  letter's  name  on  the  keel  for  the  express  pur- 
pose of  securing  the  vessel  to  him,  and  that,  although  the  builder, 
after  this,  refused  to  execute  to  the  purchaser  a  formal  assignment 
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of  the  vessel,  he  at  the  same  time  admitted  that  it  was  the  property 
of  the  purchaser, — show  that  the  property  in  the  vessel  passed  to  the 
purchaser  as  it  advanced  toward  completion. 

And  in  Bank  of  Upper  Canada  v.  Killaly  (1861)  21  TJ.  C.  Q.  B.  9, 
it  was  held  that,  under  a  contract  for  the  building,  at  a  certain  price, 
of  a  specified  number  of  box  freight  cars  of  a  particular  description, 
a  provision  that  the  purchaser  is  to  make  payments  to  the  builder 
monthly,  on  estimates  to  be  made  by  a  person  appointed  by  the  pur- 
chaser, on  materials  furnished  and  work  done,  indicates  an  intention 
of  the  parties  that  the  right  of  property  in  the  cars  is  to  vest  in  the 
purchaser  before  delivery. 

And  in  Ex  parte  Lambton  (1875)  L.  B.  10  Ch.  405,  Lord  Justice 
Sir  G.  Melliah  said,  obiter;  "When  this  appeal  was  first  opened,  I 
was  a  little  alarmed  at  what  appeared  to  be  an  expression  of  opinion 
on  the  part  of  the  Chief  Judge  in  Bankruptcy,  that  no  property  has 
passed  in  this  ship;  because  for  years  I  have  always  understood  the 
law  to  be,  since  what  was  said  by  Lord  Tenterden  in  the  case  of 
Woods  v.  Russell  (1822)  5  Bam.  &  Aid.  942,  1  Dowl.  &  R.  58,  24 
Revised  Rep.  621,  that  where  a  contract  is  made  for  building  a  ship, 
and  the  price  is  to  be  paid  by  instalments  in  proportion  to  the  amount 
of  the  work  done  upon  the  ship,  that  there  is  an  inference  that  the 
property  passes;  because  if  any  doubt  were  thrown  upon  that  rule,  it 
would,  in  my  opinion,  very  seriously  affect  the  rights  of  purchasers 
of  ships  to  be  built,  in  the  event  of  the  insolvency  of  the  vendor." 

In  the  United  States,  Sandford  v.  Wiggins  Ferry  Co.  (1867)  27 
Ind.  522,  followed  the  earlier  English  cases,  and  held  that  a  provi- 
sion in  a  contract  to  build  the  hull  of  a  ferryboat  of  a  specified  de- 
scription, for  a  specified  sum,  that  payments  are  to  be  made  at  certain 
stages  of  the  work,  tends  to  show  an  intention  that  title  shall  pass 
as  payments  are  made;  and  where,  under  such  a  contract,  the  builder 
has  purchased  material  with,  and  paid  for  labor  out  of,  the  payments 
made  by  the  purchaser,  and  the  latter  has  employed  a  person  to  su- 
perintend the  building  of  the  hull,  and  a  watchman  to  stay  on  board, 
the  property  in  the  hull  is  sufficiently  shown  to  be  in  the  purchaser. 

But,  on  the  other  hand,  it  was  held  in  Anglo-Egyptian  Nov.  Co. 
v.  Rennie  (1875)  L.  R.  10  C.  P.  271,  44  L.  J.  C.  P.  N.  S.  130, 
32  L.  T.  N.  S.  467,  32  Week.  Rep.  626,  that  a  provision  in  a  contract 
for  removing  from  a  vessel  its  boilers  and  such  parts  of  its  machinery 
as  may  be  necessary,  and  for  fitting  the  vessel  with  new  boilers  and 
complete  machinery,  in  every  way  ready  for  the  sea,  to  be  tried  under 
steam  by  the  engineers  with  a  result  satisfactory  to  the  shipowner's 
inspector,  before  delivery  to  the  shipowner;  that  the  boilers  are  to 
be  inspected  by  the  shipowner's  inspector,  and  the  engineers  paid 
certain  instalments  of  the  total  price  for  the  job  as  the  work  pro- 
gresses, upon  the  inspector's  certificate  that  the  conditions  entitling 
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them  to  be  paid  are  fulfilled, — does  not  pass  title  to  the  portion  of  the 
boilers  and  machinery  thus  approved,  at  the  time  of  payment  of  the 
instalments,  so  that  the  shipowner  can  claim  delivery  thereof,  after 
the  completion  of  the  contract  has  been  prevented  by  loss  of  the  ship 
at  sea. 

And  the  present  role,  in  England  as  well  as  in  the  United  States, 
seems  to  be,  as  stated  by  Lord  Loreburn,  L.  C,  in  Sin  Jambs  Laing 
&  Sons  t.  Barclay,  C.  &  Co.  that  the  facts  that  the  article  is  to  be 
paid  for  by  instalments  during  construction,  and  that  there  is  also 
a  power  of  inspection  on  the  part  of  the  purchaser,  "may  be  marks 
pointing  to  the  property  passing,  but  it  is  not  conclusive,  and  the 
question  still  remains  as  to  what  the  contract  really  means." 

As  stated  by  the  Massachusetts  court  in  Briggt  v.  A  Light  Boat 
(1863)  7  Allen,  287:  "It  is,  however,  erroneous  to  say,  as  is  some- 
times stated  by  text  writers,  that  an  agreement  to  pay  the  purchase 
money  in  instalments  as  certain  stages  of  the  work  are  completed 
.  .  .  will  of  itself  operate  to  vest  the  title  in  the  person  for  whom 
the  chattel  is  intended.  Such  stipulations  may  be  very  significant 
as  indicating  the  intention  of  the  parties,  but  they  are  not  in  all  cases 
decisive." 

So,  under  a  contract  for  the  building  of  a  barge  according  to  cer- 
tain specifications  and  for  a  special  purpose,  to  be  paid  for  partly  in 
advance,  partly  as  the  work  progresses,  and  the  balance  when  the  barge 
is  completed  and  launched,  the  purchaser  does  not  become  the  owner 
of  the  barge  until  it  is  completed  and  paid  for  in  full.  Yukon  River 
8.  B.  Co.  v.  Qraito  (1902)  136  Cal.  538,  69  Pac  858. 

And  under  a  contract  for  the  malting  of  a  Bet  of  special  tools,  for 
a  special  purpose,  for  a  specified  sum,  to  be  paid  as  the  work  pro- 
gresses, no  title  passes  to  the  purchaser  prior  to  the  completion  and 
delivery  of  the  tools,  although  he  has  paid  the  entire  price, — the  last 
payment  having  been  procured  by  the  maker  by  a  false  and  fraudu- 
lent representation  that  the  tools  were  substantially  completed.  Shaw 
v.  Smith  (1880)  48  Conn.  306,  40  Am.  Rep.  170. 

In  Andrews  v.  Dwrant  (1854)  11  N.  T.  35,  62  Am.  Dec.  65,  a 
leading  case  on  the  question  in  the  United  States,  the  court  said: 
"The  provision  for  advances  at  particular  stages  of  the  work  is  a 
very  usual  one  where  an  expensive  undertaking  is  contracted  for, 
and  it  only  shows  that  the  party  advancing  is  willing  thus  to  assist 
the  artisan,  provided  that  he  can  see  that  the  work  is  going  on  in  good 
faith,  so  as  to  afford  a  reasonable  prospect  that  he  will  realize  the 
avails  of  his  expenditure  in  a  reasonable  period.'' 

And  it  was  there  held  that  under  a  contract  for  the  building  of  a 
barge  according  to  certain  specifications,  for  a  certain  sum,  a  provi- 
sion that  certain  portions  of  the  price  are  to  be  paid  at  specified  stages 
of  the  work,  even  in  connection  with  a  provision  that  a  superintendent 


a  By  Google 


ANNOTATION.  861 

of  the  purchaser  is  to  inspect  and  approve  of  the  work  and  materials, 
with  the  privilege  of  rejecting  any  unsuitable  timber  and  objecting 
to  any  unworkmanlike  work,  does  not  transfer  title  to  the  purchaser 
before  the  completion  and  delivery  of  the  barge.    Ibid. 

So,  in  The  Revenue  Cutter  No.  £  (1877)  4  Sawy.  143,  Fed.  Cas. 
No.  11,714,  the  court  said :  "The  fact  that  the  purchase  price  of  the 
vessel  was  to  be  paid  in  instalments  aa  the  work  progressed,  and  the 
further  fact  that  the  construction  was  to  take  place  under  the  super- 
intendence of  an  agent  of  the  United  States,  who  was  authorized  to 
reject  or  approve  any  materials  used  in  the  construction  or  equip- 
ment of  such  vessel,  are  not  sufficient  to  modify  or  overcome  the 
plain  and  positive  provisions  of  the  contract,  to  the  effect  that  the  de- 
livery is  to  take  place  upon  the  final  completion  and  successful  trial 
trip  of  the  vessel.  .  .  .  The  stipulation  for  payments  at  particu- 
lar stages  of  the  work  is  a  usual  and  almost  necessary  one  in  con- 
tracts involving  large  expenditure.  Without  it,  it  may  be  safely  as- 
sumed that  the  contractor  would  demand  and  receive  a  greater  sum 
for  the  same  work.  It  is  a  mere  arrangement  for  distributing  the 
burden  of  expenditures  incident  to  such  a  contract  between  the  par- 
ties, .  .  .  The  American  authorities  are  uniform  upon  this 
question,  although  the  English  courts,  since  the  case  of  Woods  v. 
Russell,  5  Barn.  &  Aid.  942,  decided  in  1882,  have  held  otherwise." 

And  in  The  Poconoket  (1895)  67  Fed.  262,  affirmed  in  17  G.  C.  A. 
309,  28  17.  S.  App.  600,  70  Fed.  640,  although  it  was  held  that  there 
was  competent  evidence  of  a  parol  agreement  collateral  to  the  writ- 
ten contract  for  the  building  of  the  ship,  that  title  should  pass  to 
the  purchaser  as  the  work  progressed,  the  court  said :  "Looking  at 
the  terms  of  the  written  contract  alone,  and  construing  them  as  simi- 
lar terms  have  been  construed  by  the  courts  of  this  country,  I  would 
be  constrained  to  hold  that  the  title  was  in  the  builders.  . 
These  cases  decide  that  payment  by  instalments  during  the  progress 
of  construction  does  not  vest  title  to  a  vessel  in  the  party  for  whom  it 
is  built,  in  advance  of  delivery.  The  question  is  one  of  intention, 
and  our  courts  hold  that  such  payment  is  not,  of  itself,  sufficient  evi- 
dence of  an  intention  to  vest  title  in  the  purchaser  before  delivery." 

In  the  absence  of  any  specific  and  clear  agreement  to  the  contrary, 
under  a  contract  for  the  building  of  a  vessel,  although  it  is  stipulated 
that  advancements  are  to  be  made  as  the  work  progresses,  no  property 
vests  in  the  person  for  whom  the  vessel  is  agreed  to  be  built,  until  it 
is  finished  and  delivered.  Honey  v.  The  Rosabelle  (1866)  20  Wis. 
248. 

And  a  contract  for  the  building  and  finishing  of  the  hull  of  a 
schooner  according  to  certain  specifications,  for  a  certain  sum  payable 
in  instalments,  each  upon  the  completion  of  a  specified  part  of  the 
vessel,  and  the  last  when  it  is  finished,  shows  no  intent  that  the  title 
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shall  rest  in  the  purchasers,  until  the  finishing  of  the  vessel  and  de- 
liver? of  possession.    Sckull  v.  Shaiespear  (1874)  75  Pa.  297. 

Likewise,  a  provision  in  a  contract  for  building  a  vessel,  that  pay- 
ments are  to  be  made  at  stated  periods  during  the  progress  of  the 
work,  does  not,  in  itself,  pass  title  to  the  person  for  whom  it  is  being 
built,  before  it  is  completed  and  delivered.  Elliott  v.  Edwards 
(1871)  35  N.  J.  L.  265,  affirmed  in  36  N.  J.  L.  449,  13  Am.  Bep. 
463. 

And  under  a  contract  to  build  a  steamboat  according  to  certain 
specifications,  and  to  deliver  it  at  a  stated  place  before  a  certain  date, 
in  consideration  of  a  certain  sum  payable  in  instalments,  in  part  at 
certain  stages  in  the  construction  of  the  boat,  no  title  vests  in  the 
purchaser  until  the  completion  and  delivery  of  the  boat.  Forsyth  v. 
Dickson  (1853)  1  Grant,  Cas.  26. 

Nor  does  a  provision  in  a  contract  for  the  building  of  a  sloop, 
that  the  price  is  to  be  paid  in  instalments  according  to  the  progress 
of  the  work,  as  a  matter  of  law,  indicate  an  intention  of  the  parties 
that  the  property  in  the  unfinished  sloop  is  to  vest  in  the  purchaser 
upon  payment  of  the  first  instalment, — especially  in  the  contract  also 
provides  that  the  purchaser  is  not  to  be  bound  to  accept  the  sloop 
until  it  has  been  completed  and  has  passed  inspection  upon  delivery 
according  to  the  terms  of  the  contract.  Hall  v.  Green  (1858)  1 
Houst  (Del.)  546,  71  Am.  Dec.  96. 

Under  a  contract  to  build,  deliver,  and  set  up  in  complete  running 
order  improved  and  special  machinery,  for  a  specified  sum,  of  which 
the  final  payment  is  to  be  made  when  the  machinery  is  completed, 
and  approved  by  the  purchaser,  a  provision  for  a  payment  upon  the 
signing  of  the  contract,  and  for  others  while  the  machinery  is  being 
built,  is  clearly  shown  not  to  be  intended  to  vest  any  present  prop- 
erty in  the  purchaser  by  the  further  stipulation  that  the  amounts 
are  to  be  applied  on  account,  and  that  if  the  machinery  should  prove 
a  failure,  or  not  meet  with  the  purchaser's  approval,  the  maker  will 
construct  other  machinery  which  will  meet  with  his  approval.  WoU 
lensak  v.  Briggs  (1887)  119  111.  453,  10  N.  E.  23. 

And  a  provision  in  a  contract  for  the  construction  of  a  war  ship 
for  the  United  States,  that  payments  on  the  purchase  price  are  to 
be  made  from  time  to  time  as  the  work  progresses,  upon  bills  certi- 
fied by  the  builder,  and  an  agent  of  the  United  States,  whose  author- 
ity extends  only  to  a  right  to  judge  as  to  the  cost  of  the  materials  and 
labor,  and  not  as  to  the  quality  or  fitness  of  the  materials  or  work- 
manship, does  not  show  an  intent  that  property  in  the  ship  shall  vest 
in  the  United  States  prior  to  final  delivery  and  acceptance,  where 
the  contract  also  requires  the  builder  to  give  security  for  full  per- 
formance of  the  contract  on  his  part,  and  provides  that  final  payment 
is  to  be  made  only  upon  certificate  of  certain  examiners  that  the 
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vessel  conforms  in  every  particular  with  the  requirements  of  the  eon- 
tract,  and  that  the  advances  are  made  in  the  meantime  in  considera- 
tion of  the  security  given.  Clarkson  v.  Stevens  (1882)  106  U.  3. 
605,  27  L.  ed.  139, 1  Sup.  Ct  Sep.  200. 

Where  a  builder  who  has  contracted  to  build  boats  with  all  their 
steam  machinery  contracts  with  a  machinist  to  build  and  set  up  the 
engines  for  these  boats,  for  a  certain  price,  a  general  understanding 
.that  the  builder  is  to  make  payments  to  the  machinist  during  the 
progress  of  the  tatter's  work,  but  without  stipulating  the  sums  of 
which  such  payments  shall  consist,  or  fixing  the  times  at  which  they 
shall  be  made,  does  not  transfer  the  property  in  the  engines  to  the 
boat  builder  before  their  completion;  nor  do  provisions  in  the  con- 
tract between  the  purchaser  and  the  builder  of  the  boats,  that  the 
work  ahall  be  superintended  by  inspectors  appointed  by  the  former, 
and  that  certain  percentages  of  the  contract  price  shall  be  paid  from 
time  to  time,  in  proportion  to  the  progress  of  the  work,  and  that  the 
purchaser  shall  have  a  lien  on  the  vessel  and  on  the  materials  pro- 
vided for  the  fulfilment  of  the  contract,  for  money  advanced  or  paid 
by  him  on  account  thereof,  deprive  the  machinist  of  his  property  in 
the  unfinished  engines.    Wright  v.  Tetlow  (1868)  99  Mass.  397. 

And  under  a  contract  to  build,  finish,  and  complete,  for  a  certain 
sum,  a  vessel,  to  be  ready  for  sea  at  a  certain  time  and  place,  a 
provision  for  the  advance  of  certain  sums  from  time  to  time  while 
the  ship  is  building,  which  sums  amount  to  less  than  one  half  the 
stipulated  price  of  the  vessel,  and  are  not  based  upon  the  progress 
of  the  work,  but  are  fixed  arbitrarily,  does  not  show  an  intent  to  pass 
title  to  the  purchaser  till  the  vessel  is  completed  and  delivered,  or 
ready  to  be  delivered.    Williams  v.  Jackman  (1860)  16  Gray,  514. 

In  some  other  cases  involving  contracts  for  payments  from  time  to 
time  on  the  price  of  articles  in  the  process  of  construction,  although 
the  effect  of  such  provisions  has  not  been  discussed,  or  even  mentioned 
by  the  court,  it  has  been  held  that  title  did  not  pass  to  the  purchaser 
prior  to  the  completion  and  delivery  of  the  articles.  Such  cases  are : 
Merritt  v.  Johnson  (1811)  7  Johns.  473,  5  Am.  Dec.  289 ;  Brown  v. 
Morgan  (1858)  2  Bosw.  485;  Low  v.  Austin  (1859)  20  X.  Y.  181; 
Cory  til  v.  Ferine  (1868)  6  Robt.  23 ;  Re  Carter  (1897)  21  App.  Div. 
118, 47  T$.  T.  Supp.  383,  affirmed  without  opinion  in  155  N.  Y.  627, 
49  N.  E.  1094.  A.  C.  W. 
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FOUNTAINE  v.  LORD  AMHERST. 

[1909]  2  cb.  382. 

o  Reported  in  76  L.  J.  Oh.  N.  a  848,  101  L.  T.  N.  8.  83,  26  Time*  L.  K. 


Trustee  —  Innocent  breach  e/  trust  —  J 

—  Limitation*,  mtatute  of  —  AdenowUidffnumt  —  Settled  fttmd  — 
Payment  of  interest  to  tenant  for  life  —  idwllon  o/  earfstesice 
of  trust  eoNsttal  —  Xvtdeno*  —  isocounts  —  ^daUMfUUty  —  JSntry 
of  deceased  person  aoatnst  interest  —  IVuUw  act  1SSS    fSi   <C 

o»  y*n*.  .Asp.  «*>>,  s  s,  mteee,  i  foj,  (b). 

Two  beneficiaries  under  ft  will,  a  mother  and  ton,  of  whom  the  tan 
was  absolutely  entitled  to  the  corpus  of  certain  trust  funds  subject  to 
the  mother's  beneficial  life  interest  therein,  sought  to  render  n  tnutee 
liable  to  make  good  to  the  trust  estate  certain  sums  oome  to  bis 
hands  and  not  invested.  The  trustee  employed  C,  or  hia  Arm,  as 
solicitors  in  the  execution  of  the  trusts  of  the  will,  and  had  allowed  the 
trust  funds  in  question  to  remain  tinder  the  control  of  C,  who  misap- 
propriated them.  The  fraud  was  discovered  on  C.'i  death  shortly  before 
the  action.  The  funds  sought  to  be  recovered  consisted  of  a  specific 
sum  of  91,0001.,  which  had  been  misappropriated  by  C.  more  titan  six 
years  before  the  commencement  of  the  action,  and  certain  uninvested 
balances  extending  over  a  period  of  ten  years,  as  to  which  an  account 
was  asked.  The  trustee  pleaded  |  8  of  the  trustee  act  1888,  as  a  de- 
fense to  the  action  as  against  the  mother,  in  reply  to  which  the  mother 
pleaded  an  acknowledgment  by  the  trustee  by  payment  to  her  of  inter- 
est an  the  capital  sums  sought  to  be  recovered  within  six  years  of  the 
commencement  of  the  action.  At  the  trial  no  evidence  was  tendered  in 
support  of  this  replication,  except  the  capital  and  income  accounts  of 
Cb  firm  with  the  trustee,  which  showed  that  interest  on  a  portion  of 
the  31,000/.  and  on  the  general  balance  of  capital  had  been  credited  by 
the  firm  to  the  trustee: — 

Held,  Srst,  that  the  accounts  were  not  admissible  as  being  entries  by  a 
dead  man  against  interest,  because  the  accounts  were  not  the  accounts 
[S8S]  of  C,  but  of  his  firm,  and  also  because  they  showed  only  a  pay- 
ment of  interest  on  debts  due  from  the  firm  to  the  trustee,  and  not  a 
payment  of  interest  on  a  debt  due  from  the  trustee  himself;  secondly, 
that  a  payment  of  interest  by  a  trustee  of  a  settled  fund  to  a  tenant  for 
life,  with  the  six  years,  did  not  constitute  an  admission  by  the  trustee  of 
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the  existence  of  tic  trust  capital  which  would  inure  for  the  benefit  of 
the  tenant  for  life,  so  a*  to  take  the  case  out  of  |  4  of  the  trustee  act 
1688. 

HtZA,  therefore,  that  aa  againat  the  mother  the  defense  of  |  8  of  tbo 
tmatea  act  1888  prevailed  aa  to  all  money*  come  to  the  trustee1!  bands, 
and  not  invested,  mora  than  six  year*  before  the  commencement  of  the 

Hie  court  accordingly  made  an  order  on  the  trustee  for  payment  to 
the  trust  estate  of  the  31,0001.,  but  declared  that,  upon  payment  of  the 
said  sum,  the  trustee  would  be  entitled  to  receive  the  income  thereof 
during  the  life  of  the  mother,  and  directed  an  account  aa  to  the  unin- 
vested balances  limited  to  six  years  before  the  commencement  of  the 


(June  2e,  1809.) 

Appeal  from  a  decision  of  Warrington,  J. 

The  plaintiffs  aa  beneficiaries  under  the  will  of  Andrew  Fotm- 
taine  Bought  to  render  the  defendant,  Lord  Amherst,  who  was 
one  of  the  trustees  under  the  will,  and  the  estate  of  Captain 
Francis  Edward  Bowler,  a  deceased  trustee,  liable  to  make  good 
to  the  trust  estate  certain  gums  of  money  come  to  the  hands  of 
the  trustees,  hut  not  duly  invested. 

The  trustees  employed  one  Charles  Cheston,  or  his  firm  Ches- 
ton  &  Sons,  as  solicitors  in  the  execution  of  the  trusts  of  the 
will,  and  the  breach  of  trust  alleged  against  them  was  that  they 
bad  allowed  the  moneys  in  question  to  be  retained  by  Cheston, 
who  had  misappropriated  them.  The  moneys  to  which  the 
action  related  consisted  of  (1)  moneys  forming  part  of  the 
general  estate  of  the  testator;  (2)  moneys  arising  from  the  sale 
of  chattels  settled  as  heirlooms.  The  plaintiff  Mary  Fountaine 
was  entitled  for  her  life  to  the  income  of  such  moneys,  and  her 
son,  the  plaintiff  Charles  Andrew  Fountaine,  was  absolutely  en- 
titled to  the  corpus  of  such  moneys  in  remainder  expectant  on 
the  death  of  his  mother.  The  testator  died  in  August,  1874. 
Lord  Amherst  was  one  of  the  original  trustees  of  the  will.  The 
other  original  trustees  died  in  1877  and  1881  respectively.  In 
April,  1883,  Lord  Amherst  and  Captain  Dowler  were  appointed 
trustees  of  the  settlement  effected  by  the  will  for  the  purposes 
of  the  settled  land  act,  1882,  and  later  in  the  same  month 
[384]  Captain  Dowler  was  appointed  trustee  of  the  will  jointly 
with  Lord  Amherst    In  April,  1900,  Captain  Dowler  died.    On 
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December  15,  1902,  the  plaintiffs' were  appointed  cotrustee*  with 
Lord  Amherst  of  the  will  and  cotrustees  with  him  for  the  pur- 
poses  of  the  settled  land  acts.  On  May  8,  1906,  Cheston  died, 
and  the  breaches  of  trust  were  then  discovered.  On  August  17, 
1906,  this  action  was  commenced.  The  plaintiffs  claimed  an 
immediate  order  for  the  making  good  of  three  sums  of  15,0001., 
10,0002.,  and  6,0001.,  and  an  account  of  other  moneys  received 
by  the  trustees,  and  not  invested,  with  an  order  for  the  making 
good  of  the  balance  on  the  account. 

The  facts  proved  by  the  plaintiffs  with  regard  to  the  three 
specific  sums  were  as  follows:  In  October,  1887,  the  sum  of 
15,0001.,  the  proceeds  of  certain  stock  held  by  the  trustees,  and 
representing  as  to  part  general  estate  of  the  testator  and  as  to 
the  balance  proceeds  of  heirlooms,  was  advanced  to  one  Bigge 
on  the  security  of  a  mortgage  dated  October  25,  1887.  On  Sep- 
tember 25,  1889,  the  trustees  executed  a  transfer  of  this  mort- 
gage, whereby  they  acknowledge  the  receipt  of  the  15,0001., 
but  the  money  was  paid  to  Cheston  and  misappropriated.  On 
February  28, 1893,  certain  bonds,  part  of  the  general  trust  funds, 
and  certain  stock,  representing  proceeds  of  heirlooms,  were  sold 
for  sums  amounting  together  to  10,0002.,  and  on  March  16, 1893, 
this  sum  was  paid  into  Cheston's  private  account  and  misap- 
propriated. On  July  29,  1884,  the  sum  of  6,0001.,  representing 
proceeds  of  heirlooms,  was  invested  on  the  security  of  a  mort- 
gage of  that  date  from  one  Arnal.  On  April  7,  1893,  the  trus- 
tees executed  a  reconveyance  whereby  they  acknowledged  the 
receipt  of  the  6,0O0Z.,  hut  the  money  was  in  fact  paid  to  Ches- 
ton and  misappropriated. 

It  was  also  alleged  by  the  plaintiffs  that,  in  addition  to  the 
above-mentioned  sums  from  1895  onwards,  there  were  large 
uninvested  balances,  for  which  the  trustees  were  accountable. 

The  substantial  defense  to  the  action  was  §  8  of  the  trustee 
act  1888.  This  defense,  however,  by  the  terms  of  the  section, 
was  only  available  against  the  plaintiff  Mary  Fountains,  the 
interest  of  the  plaintiff  C.  A.  Fountaine  not  having  fallen  into 
possession.  At  the  trial  the  court  allowed  the  reply  to  be 
amended  [385]  by  alleging  that  the  defendant,  Lord  Amherst, 
within  the  period  of  six  years  before  the  commencement  of  the 
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action,  acknowledged  the  right  of  the  plaintiff  Mary  Fountaine 
in  respect  of  the  said  sums  of  15,0001.  and  6,0001.,  and  also  in 
respect  of  the  uninvested  balances,  by  paying  her,  from  time  to 
time,  interest  on  those  respective  sums,  or  treating  such  interest 
us  paid  in  account. 

This  allegation  was  not  admitted,  and  Mrs.  Fountains  was  not 
called,  and  the  plaintiffs  tendered  no  evidence  in  support  of  this 
plea  of  acknowledgment  except  copies  of  the  capital  and  income 
accounts  of  the  firm  of  Cheston  &  Sons  with  the  trustees,  taken 
from  the  firm's  books,  which  showed  that  interest  on  the  sums 
of  15,0001.  and  6,0002.,  and  on  the  general  balance  of  capital, 
was  credited  by  the  firm  in  their  accounts  with  the  trustees,  and 
that  there  was  owing  to  the  trustees  at  the  death  of  Cheaton,  on 
the  balance  of  the  income  account,  a  Bum  of  9611.  The  books 
did  not  show  that  any  interest  was  ever  credited  to  anybody  in 
respect  of  the  10,000?.  Lord  Amherst  raised  no  objection  to 
the  use  of  copies,  but  he  objected  that  the  books  themselves  were 
not  evidence  against  him. 

Warrington,  J.,  upheld  the  objection.  He  said  that  no  evi- 
dence had  been  tendered  as  to  any  authority  given  to  C.  Cheston 
or  his  firm  beyond  that  implied  in  the  relation  of  solicitor  and 
client.  These  accounts  were  not  accounts  of  the  dealings  of  the 
trustee  with  the  trust  estate,  kept  as  between  him  and  the  cestui 
que  trust,  but  they  were  the  accounts  of  the  solicitors,  kept  by 
them  in  that  capacity  as  a  record  of  their  pecuniary  dealings 
between  them  and  their  client.  In  other  words,  the  statements 
were  not  statements  made  by  the  trustee  or  made  under  his  au- 
thority, but  were  statements  made  by  persons  accountable  to  him 
in  fulfilment  of  their  duty  as  accounting  parties.  In  his  opin- 
ion, therefore  there  was  no  evidence  to  support  the  plaintiff's 
contention  as  to  payment  of  interest.  But  even  if  the  account 
were  admissible  it  would,  in  his  opinion,  prove  no  more  than  a 
payment  by  the  solicitors  of  interest  on  debts  owing  by  them  to 
the  trustee,  and  not  a  payment  of  interest  on  a  debt  of  the  trustee 
himself.  The  plea  of  the  statute  must  therefore  prevail  in 
favor  of  both  Lord  Amherst  and  Captain  Dowler,  so  far  as  the 
claim  of  the  plaintiff  [386]  Mary  Fountaine  was  concerned,  as 
to  all  moneys  as  to  which  the  cause  of  action  arose  prior  to 
B.  E.  Cm.  Vol  11.-48. 
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August  17,  1900.  As  regards  the  account  claimed  by  the  plain- 
tiffs, the  question  as  to  the  applicability  of  the  statute  would  have 
to  be  decided  either  on  taking  the  account,  or  on  further  con- 
sideration in  reference  to  the  particular  Bums  with  which  it 
might  be  sought  to  charge  the  trustee.  The  learned  Judge  de- 
clared that  Lord  Amherst  and  the  estate  of  Captain  Dowler  were 
jointly  and  severally  liable  to  make  good  to  the  trust  estate  the 
three  sums  of  31.000L,  10,0001.,  and  6,0001.,  making  together 
the  sum  of  31,000!.,  and  he  made  an  order  on  Lord  Amherst 
for  payment  of  the  31,000/.  He  further  declared  that  the  plain- 
tiff Mary  Fountain©  would  not  be  entitled  to  the  income  of  the 
31,000/,,  so  to  be  paid  as  aforesaid,  but  that  Lord  Amherst  would, 
upon  payment  of  the  said  sum,  be  entitled  to  receive  the  income 
thereof  during  the  lifetime  of  the  said  plaintiff ;  and  he  directed 
an  inquiry  what  balances  of  the  trust  funds  had,  from  time  to 
time  since  August  17,  1900,  been  in  the  hands  or  under  the 
control  of  Lord  Amherst  and  had  not  been  invested,  other  than 
and  except  moneys  which  came  to  his  hands  or  under  his  con- 
trol after  December  15,  1902,  the  date  when  the  plaintiffs  were 
appointed  cotrustees  with  Lord  Amherst. 

The  plaintiffs  appealed  against  this  decision  in  so  far  as  it 
declared  that  the  plaintiff  Mary  Fountaine  was  debarred,  by  the 
trustee  act,  1888,  from  maintaining  any  action  in  respect  of  the 
31,0002.,  and  that  the  defendant,  Lord  Amherst,  would  upon 
payment  of  the  said  sum  be  entitled  to  receive  the  income  thereof 
during  her  lifetime,  and  in  so  far  as  it  directed  that  the  inquiry 
should  only  commence  from  August  17,  1900. 

Lord  Amherst  died  after  the  judgment  in  the  action  and  be- 
fore the  appeal  was  brought 

Upjohn,  K.C.,  Percy  Wheeler,  and  A.  M.  Begg,  for  the 
appellants.  The  statute  of  limitations  does  not  afford  a  good 
defense  to  the  trustees  in  the  circumstances  of  this  case.  No 
personal  complicity  is  alleged  against  Lord  Amherst,  but  he 
confided  entirely  in  Cheston,  and  must  make  good  the  loss  caused 
by  his  conduct.  Under  §  8,  subBec  1  (&),  of  the  trustee  act  of 
1888,  a  trustee  can  only  plead  the  statute  of  limitations  to  the 
Fame  [387]  extent  as  if  the  claim  against  him  had  been  made  in 
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an  action  of  debt  for  money  had  and  received.  In  such  an  action 
payment  of  interest  'within  six  rears  would  be  a  bar  to  the  de- 
fense of  the  statute;  and  these  trustees,  through  their  agent 
Cheston,  paid  the  supposed  income  of  the  funds  regularly  to 
Mrs.  Fountaine.  Trustees  who  represent  by  payment  of  inter- 
est that  trust  funds  are  iu  existence  cannot  plead  the  statute,  and 
the  fact  that  Lord  Amherst  did  not  know  of  the  misapplication 
of  the  funds  does  not  enable  him  to  do  so. 

[Farwell,  L.J. :  Your  difficulty  is  that  there  is  no  evidence 
that  Mrs.  Fountaine  received  anything  in  respect  of  interest  with- 
in the  six  years.] 

The  court  will  assume  that  interest  was  paid,  unless  there  was 
evidence  to  the  contrary.  Mrs.  Fountaine  was  too  ill  to  give 
evidence  in  the  court  below.  We  could  not  prove  payment  ex- 
cept through  Cheston's  account  books,  which  the  learned  Judge 
refused  to  admit  as  evidence.  We  contend  that  they  ought  to 
have  been  admitted.  They  were  books  kept  by  solicitors  as 
agents  for  the  trustees.  All  the  items  on  one  side  of  the  account 
were  entries  against  Cheston's  interest,  and  that  is  enough  to  let 
in  the  whole  of  the  account.  Higham  v.  Ridgway  (1808)  10 
East,  109,  10  Revised  Hep.  235,  2  Smith,  Lead.  Cas.  11th  ed. 
p.  327, 11  Eng.  Rul.  Cas.  266 ;  Rowe  v.  Brenion  (1828)  3  Mann. 
&  R  133,  267,  8  Barn.  &  C.  765,  2  Smith,  Lead.  Caa.  11th  ed. 
p.  344;  Williams  v.  Qeaves  (1838)  8  Car.  &  P.  592.  It  is  no 
objection  to  the  admissibility  of  the  accounts  that  they  are  not 
proved  to  be  in  the  handwriting  of  the  deceased  man,  if  they 
were  written  by  his  duly  authorized  agent.  Doe  ex  dem.  Graham 
v.  Hawking  (1841)  2  Q.  B.  212,  1  Gale  &  D.  551,  10  L.  J.  Q. 
B.  N.  S.  285,  6  Jur.  215.  Here  the  entries  were  made  in  the 
ordinary  course  of  business  in  Cheston's  office,  and  no  particu- 
lar act  of  acknowledgment  or  adoption  is  required. 

Further,  as  regards  the  uninvested  balances  Mrs.  Fountaine 
may  be  able  to  prove  on  the  inquiry  that  income  was  paid  to 
her  by  the  trustee  or  his  agent  in  respect  of  those  balances,  un- 
der snch  circumstances  as  will  constitute  an  acknowledgment 
by  payment  of  interest  so  as  to  take  the  case  out  of  the  statute, 
but  she  is  precluded  from  that  by  the  form  of  the  inquiry.  We 
desire  that  as  to  those  balances  the  question  of  the  statute  may 
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be  left  open.  If  this  were  an  action  at  common  law  by  an 
[386]  absolute  owner  for  money  had  and  received,  a  promise  to 
pay  the  creditor  would  be  implied  from  payment  of  interest 
within  the  statutory  period  under  such  circumstances  as  would 
constitute  an  acknowledgment ;  but  in  the  case  of  a  settled  fund 
a  slightly  different  promise  must  be  inferred.  It  was  not,  how- 
ever, intended  by  the  trustee  act  1888,  to  place  a  trustee  in  any 
better  position  than  an  ordinary  debtor  in  a  common-law  action. 
Therefore  it  is  submitted  that  where  a  claim  is  made  against  a 
trustee  in  respect  of  a  settled  fund  which  has  come  to  his  hands 
and  has  not  been  invested,  and  interest  is  paid  by  the  trustee  or 
his  agent  to  the  tenant  for  life,  either  expressly  as  interest  on 
the  trust  fund,  or  tinder  circumstances  which  ahow  that  it  is 
paid  on  that  footing,  that  amounts  to  an  admission  by  the  trus- 
tee that,  either  on  the  day  of  payment,  or  on  the  day  when  the 
interest  accrued,  he  holds  that  trust  fund  upon  the  trusts  of 
the  particular  will  or  settlement  in  question,  and  that  the  law 
implies  a  promise  from  that  admission  that  he  will  be  answerable 
for  the  trust  fund  as  on  that  day ;  and  further,  that  that  is  an 
admission  made  for  the  benefit  of  all  parties  interested  in  the 
corpus,  the  tenant  for  life  as  well  as  the  remainderman,  accord- 
ing to  their  respective  interests. 

In  re  Somerset  [1894]  1  Ch.  231,  63  L.  J.  Ch.  N.  S.  41,  7 
Reports,  34,  69  L.  T.  N.  S.  744,  42  Week.  Rep.  145,  is  distin- 
guishable because  the  facts  of  that  case  excluded  any  such  ad- 
mission or  acknowledgment  as,  it  is  submitted,  ought  to  be  im- 
plied in  the  present  case.  There  the  cause  of  action  was  not  that 
the  trustees  had  got  in  their  hands  an  uninvested  sum  of  money 
upon  which  they  had  paid  interest,  but  that  the  trustees  had 
been  guilty  of  negligence  in  investing  the  trust  funds  improperly : 
it  was  analogous  to  an  action  for  damages  for  trespass,  as  to 
which  it  has  been  held  that  no  acknowledgment  can  be  relied 
on  to  take  the  case  out  of  the  statute.  The  acknowledgment  must 
be  such  that  the  law  can  imply  a  new  promise  from  it,  and  you 
cannot  have  an  acknowledgment  of  a  trespass  so  as  to  imply  a 
now  promise.  The  interest  paid  to  the  tenant  for  life  in  that 
case  was  not,  as  it  is  in  this  case,  interest  on  the  very  sum  sought 
to  be  recovered,  so  as  to  enable  the  court  to  imply  a  promise  to 
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pay  that  sum.  For  the  purpose  of  this  replication  to  the  plea 
of  the  statute,  [389]  there  is  the  game  distinction  between  an 
action  for  a  wrong  investment  and  for  a  noninveetment  of  trust 
funds,  as  there  is  between  an  action  for  damages  for  tort  and 
an  action  to  recover  money  as  money  had  and  received.  [They 
also  referred  to  Moore  v.  Knight  [1891]  1  Ch.  547,  60  L.  J.  Ch. 
N.  S.  271,  63  L.  T.  N.  S.  831,  39  Week.  Rep.  312.] 

Buckmastcr,  K.C.,  and  Underhitt,  for  the  respondents,  the 
personal  representatives  of  Lord  Amherst,  were  not  called  upon. 

Cozens-Hardy,  M.R. :  This  is  an  appeal  from  a  decision  of 
Warrington,  J.,  raising  points  of  great  importance  to  the  par- 
ties, the  discussion  of  which  has  involved  considerations  of  law; 
but,  having  listened  attentively  to  Mr.  Up  John's  argument,  I 
see  no  reason  to  doubt  that  the  judgment  of  the  learned  Judge 
was  correct.  The  action  is  brought  by  Mrs.  Fountaine  and  her 
son,  who  is  absolutely  entitled,  subject  to  her  life  interest,  to 
very  considerable  properties,  of  which  the  plaintiffs  and  Lord 
Amherst  were  the  trustees.  The  plaintiffs  were  only  appointed 
trustees  with  Lord  Amherst  in  1902.  The  action  alleges,  and 
with  sad  truth,  that  a  considerable  part  of  the  trust  estate  was 
loBt  by  reason  of  the  fraud  of  Mr.  Cheston  in  circumstances 
under  which  Lord  Amherst  and  also  the  estate  of  Captain  Dow 
ler,  though  entirely  innocent  of  fraud  or  anything  of  that  kind, 
are  undoubtedly  responsible  to  a  certain  extent.  I  will  not  men- 
tion Captain  Dowler  again,  because  it  is  not  necessary  to  dis- 
tinguish. The  learned  Judge  has  held,  and  it  is  not  disputed 
here,  that  Lord  Amherst — or  I  should  say  Lord  Amherst's  es- 
tate, because  Lord  Amherst  himself  has  died  since  the  action — 
is  liable  to  make  good  three  sums  amounting  to  31,0001.,  which 
sums  it  is  alleged  in  the  statement  of  claim  were  received  by 
Mr.  Cheston,  and  not  invested,  under  such  circumstances  as 
make  Lord  Amherst  liable  to  make  them  good.  That  is  a  declara- 
tion which  is  not  appealed  againBt,  and  could  not  be  appealed 
against,  by  Lord  Amherst. 

But,  then,  a  further  question  is  raised.  What  is  the  position 
of  the  tenant  for  life  in  this  case.  Is  or  is  not  the  statute  of 
limitations — or,  to  speak  more  accurately,  the  enactment  in  §  8 
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of  the  trustee  act  1888 — an  answer  to  the  demand  of  the  plaintiff 
[390]  the  tenant  for  life?  For  this  purpose,  of  course,  it  is 
right  to  consider  the  action  as  though  Mrs.  Fountains  were  the 
sole  plaintiff.  By  the  defense  the  statute  of  1888  was  pleaded, 
and  by  way  of  reply,  by  permission  of  the  learned  judge,  an 
amendment  was  adopted  pleading  acknowledgment  by  payment 
of  interest  within  six  years  before  the  commencement  of  the 
action.  The  learned  Judge  says  that  whether  such  acknowledg- 
ment has  been  proved  is  the  only  difficult  question  in  the  case. 
The  only  attempt  to  prove  it  waB  by  the  production  of  certain 
books,  or  copies  of  books  which  were  treated  as  if  they  were  the 
books  themselves,  which  books  I  shall  have  occasion  to  refer 
to  hereafter.  There  was  no  evidence  that  these  books  were 
kept  by  Cheston  &  Sons  by  the  instructions  of  the  trustees,  in 
Buch  circumstances  as  would  make  them  the  books  of  the  trus- 
tees. The  learned  Judge  said  that  no  evidence  had  been  ten- 
dered as  to  any  authority  given  to  Cheston  or  hia  firm,  beyond 
that  implied  in  the  relation  of  solicitor  and  client,  to  the  extent 
to  which  that  relation  has  admittedly  existed.  On  that  ground, 
therefore,  these  books  cannot  be  put  in  evidence  as  being  Lord 
Amherst's  books. 

Then  it  is  argued  that,  though  that  may  be  so,  still  Mr.  Ches- 
ton is  dead,  and  these  books  are  admissible  in  evidence  on  the 
ground  that  they  are  entries  by  a  deceased  person  against  his 
interest.  But  there  is  a  fundamental  error  in  that  assertion. 
They  are  not  Cheston's  books ;  they  are  the  books  of  Cheston  & 
Sons.  We  have  copies  of  them.  The  firm  of  Cheston  &  Sons 
have  the  books.  To  say  that  you  can  make  the  books  of  a  firm 
evidence  under  the  principle  of  Higham  v.  Bidgway  (1808) 
10  East,  109,  10  Revised  Rep.  235,  2  Smith,  Lead.  Cas.  11th 
ed.  p.  327,  11  Eng.  Rul.  Cas.  266,  merely  because  one  member 
of  the  firm  is  dead,  is  to  assert  a  proposition  for  which,  in  my 
opinion,  there  is  no  foundation,  either  upon  principal  or  upon 
authority. 

That  being  so,  there  is  really  not  a  vestige  of  evidence  to 
support  the  amendment  in  the  reply,  which  and  which  alone  was 
asked  for  and  granted  by  the  learned  Judge  at  the  trial  of  the 
action.     It  seems  to  me  that  the  structure  of  law  which  has 
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been  sought  to  be  raised  upon  such  a  foundation  as  this  cannot 
be  supported,  and,  must  fall  to  the  ground.  I  therefore  think 
[391]  that  the  statute  of  limitations,  or  rather  §  8  of  the  trustee 
act  1888,  is  applicable  to  the  case,  and  is  not  got  rid  of  by  the 
reply,  because  there  is  no  evidence  to  support  the  plea  of  acknowl- 
edgment. 

Having  thus  dealt  with  the  main  part  of  the  case,  there  is 
one  further  point  which  I  think  it  is  necessary  to  deal  with  be- 
cause of  the  form  in  which  the  judgment  is  drawn.  The  judg- 
ment first  of  all  deals  with  these  specific  items  of  31,000?.  as  to 
which  the  parties  elected  to  take  the  decision  of  the  court  then 
and  there.  But  there  was  an  allegation  that  there  were  other 
moneys  uninvested  in  the  hands  of  the  trustees,  and  an  inquiry 
was  directed  what  balances  of  the  trust  funds  have  from  time 
to  time  since  August  17,  1900,  been  in  the  hands  or  under  the 
control  of  the  defendant,  Lord  Amherst,  other  than  and  except 
moneys  which  came  to  his  hands  after  December,  1902,  when 
the  plaintiffs  were  appointed  trustees.  Mr.  Upjohn  says:  True 
I  may  have  failed  as  to  the  specific  items,  but  in  the  inquiry  as 
to  balances  which  from  time  to  time  may  have  been  in  the  hands 
of  Lord  Amherst  uninvested  I  ought  not  to  be  tied  down  to  a 
period  of  six  years  before  the  issue  of  the  writ,  but  ought  to  be 
able  to  go  back  to  any  length  of  time  which  the  circumstances  of 
the  case  require, — in  the  present  case  X  think  he  suggests 
1895, — and  I  ought  to  do  that  because  there  might  be  an  im- 
plied promise  to  pay  by  reason  of  the  receipt  of  subsequent  in- 
terest from  the  trustees.  That  really  involves  a  consideration  of 
§  8  of  the  trustee  act  1888,  and  raises  a  question  as  to  the  mean- 
ing of  subsec.  1  (h).  We  start  with  this  idea  quite  plainly  in 
our  minds,  that  until  that  act  was  passed  the  defense  of  the 
statute  of  limitations  would  not  have  applied  at  all  in  a  case 
like  this.  That  act  did,  with  certain  limitations  and  with  cer- 
tain exceptions,  give  to  trustees  a  protection  similar  to  that  which 
is  afforded  by  the  statute  of  limitations.  It  enacts  (subsec.  1) 
that  "in  any  action  or  other  proceeding  against  a  trustee  or  any 
person  claiming  through  him,  except  where  the  claim  is  founded 
upon  any  fraud  or  fraudulent  breach  of  trust" — that  is  out  of 
the  question  here — "to  which  the  trustee  was  party  or  privy,  or 
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is  to  recover  trust  property,  or  the  proceeds  thereof  still  retained 
by  the  trustee,  or  previously  [382]  received  by  the  trustee  and 
converted  to  his  own  use," — that  is  out  of  the  question, — "the 
following  provisions  shall  apply."  Then  clause  (b)  is:  "If  the 
action  or  other  proceeding  is  brought  to  recover  money  or  other 
property,  and  is  one  to  which  no  existing  statute  of  limitations 
applies," — that  is  the  present  case, — "the  trustee  or  person  claim- 
ing through  him  shall  be  entitled  to  the  benefit  of  and  be  at  lib- 
erty to  plead  the  lapse  of  time  as  a  bar  to  such  action  or  other 
proceeding,  in  the  like  manner  and  to  the  like  extent  as  if  the 
claim  had  been  against  him  in  an  action  of  debt  for  money  had 
and  received,  but  so  nevertheless  that  the  statute  shall  run  against 
a  married  woman  entitled  in  possession  for  her  separate  use, 
whether  with  or  without  a  restraint  upon  anticipation,  bat  shall 
not  begin  to  run  against  any  beneficiary  unless  and  until  the 
interest  of  such  beneficiary  shall  be  an  interest  in  possession." 
There  are  two  things  which  I  think  are  perfectly  clear.  The 
statute  of  limitations,  of  course,  is  no  answer  against  the  son, 
who  is  entitled  in  reversion,  and  that  is  the  reason  why  the  or- 
der under  appeal  cannot  be  objected  to  so  far  as  the  trustee  is 
concerned.  But  it  is  equally  clear  that  the  section  is  available 
in  favor  of  the  trustee  against  the  tenant  for  life,  if  the  true 
meaning  of  this  clause  be  that  which  it  seems  to  me  it  really  is. 
A  beneficiary  under  a  trust  may  be  absolutely  entitled  to  the 
corpus.  In  such  a  case  the  claim  against  the  trustee  would  be 
to  pay  over  the  sum  of,  say,  10,0001.,  or  whatever  it  may  be, 
to  the  trust  estate,  with  interest  from  the  date  when  it  has  ceased 
to  be  paid.  To  determine  the  righto  of  the  parties  under  §  8, 
you  would  consider  the  claim  in  exactly  the  same  way  as  if  it  had 
been,  what  in  truth  it  was  not,  an  action  of  debt  for  money 
had  and  received.  I  agree  with  Mr.  Upjohn  that  any  kind  of 
reply  or  rejoinder  which  would  have  been  available  in  an  action 
for  money  had  and  received  to  recover  that  10,000f.  would  be 
available  here.  How  can  that  apply  to  the  case  of  a  tenant  for 
life?  The  tenant  for  life  never  could  recover  the  principal. 
The  tenant  for  life  is  really  in  the  position  of  a  person  who 
has,  by  virtue  of  some  contract  with  another  person,  a  right  to 
an  income,  say,  of  1001.  a  year  during  his  life.    If  that  pay- 
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merit  is  not  made,  and  an  action  is  brought  for  money  had  and 
received,  it  seems  to  me  to  be  really  too  [383]  plain  for  argu- 
ment that  no  payment  of  a  subsequent  instalment  of  that  an- 
nuity can  in  any  way  be  held  to  imply  or  to  justify  an  infer- 
ence of  a  promise  to  pay  the  past  instalment  of  that  annuity. 
In  the  ordinary  case  of  a  capital  sum  a  payment  of  interest,  not 
by  itself,  but  coupled  with  other  circumstances,  may  justify  an 
inference  of  a  promise  to  pay  the  capital  sum  in  respect  of 
which  that  interest  is  paid,  and  in  that  way  it  would  defeat  and 
get  behind  the  statute,  but,  treating  this  section  as  having  the 
meaning  which  I  have  attributed  to  it,  a  payment  of  interest  to 
the  tenant  for  life  under  a  will  or  settlement  can  have  no  such  ef- 
fect as  between  the  trustee  and  the  tenant  for  life.  I  entirely 
decline  to  assent  to  the  argument  that  an  admission  by  a  trustee 
of  trust  capital  is  an  admission  for  the  benefit  of  the  tenant  for 
life,  aa  well  as  the  remainderman,  so  as  to  take  the  case  out  of 
the  section.  To  accede  to  that  argument  would,  as  it  seems  to 
me,  really  be,  I  might  almost  Bay,  to  repeal,  but  certainly  to  do 
away  with,  the  beneficial  provisions  of  §  8,  and  it  is  an  argu- 
ment to  which  I  am  not  prepared  to  give  any  weight.  I  there- 
fore think  that  the  learned  Judge  was  quite  right  in  saying  that 
this,  which  for  the  present  purpose  I  treat  aa  an  action  by  the 
tenant  for  life,  was  an  action  in  which  the  tenant  for  life  was 
not  entitled  to  any  account  beyond  the  six  years  before  the  writ 
in  this  action  was  issued. 

There  is  one  other  point,  which  I  will  pass  by  with  a  word. 
The  learned  Judge  has  held,  and  I  think  with  perfect  correct- 
ness, that  as  the  plaintiff  tenant  for  life,  Mrs.  Fountaine,  is  pre- 
vented by  this  section  from  recovering  interest  on  this  sum  of 
81,0002.,  the  result  is  that  Lord  Amherst  himself  is  entitled  to 
the  income  of  the  fund,  when  made  good,  during  her  life.  There 
was  some  apprehension,  which  seems  to  me  to  be  unfounded,  but 
which  it  was  just  as  well  to  remove,  on  Mr.  Upjohn's  part,  that 
this  might  justify  a  payment  of  income  to  Lord  Amherst  whilst 
he  was  still  in  default  in  respect  of  moneys  found  due  from  him 
under  the  inquiry,  and  to  meet  that,  Mr.  Buckmaster  not  ob- 
jecting, we  propose  to  add  to  the  judgment  the  words  "without 
prejudice  to  any  application  by  0.  A.  Fountaine,  or  any  other 
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person,  aa  to  payment  out  to  Lord  Amherst"  The  addition  of 
those  words,  however,  does  not  in  an;  way  affect  the  substance  of 
[394]  the  case,  and  in  my  opinion  this  appeal  must  be  dismissed, 
with  costs. 

FarwelL  L.J. :  I  am  of  the  same  opinion.  This  is  one  of 
those  unfortunate  cases  in  which  two  innocent  persons  are  dis- 
puting as  to  which  of  them  is  to  suffer  in  consequence  of  the 
defalcations  of  a  rogue.  The  trustee  is  of  course  justified  in 
taking  advantage  of  any  plea  of  the  statute  of  limitations  which 
is  open  to  him,  or  of  any  failure  to  prove  her  case  on  the  part 
of  the  plaintiff  Mrs.  Fountains.  Two  points  are  raised  here. 
The  first  relates  to  interest  on  three  specified  sums,  16,0001., 
10,0002.,  and  6,000!.,  as  to  which  a  direct  issue  was  raised  at  the 
trial  and  determined  by  the  Judge.  If  the  trustees  had  in  fact 
employed  Cheston  &  Sons  as  their  agents  to  keep  the  trustees'  ac- 
counts on  their  behalf,  and  Mrs.  Fountains  had  proved  that 
fact,  then  the  question  would  have  been  decided  in  her  favor ;  but 
the  learned  Judge  has  found  that  there  was  no  evidence  that  the 
trustees  had  done  so,  and  it  is  quite  clear  that  there  was  none. 
The  accounts  of  the  solicitors  are  their  own  accounts,  and  in  no 
way  are  they  the  trustees'  accounts. 

Then  it  was  suggested  that  they  could  be  admitted  as  evidence 
because  they  were  entries  made  by  Cheston  &  Sons,  or  Cheston 
himself,  Cheston  being  dead,  and  they  were  made  by  a  dead 
man  and  were  against  his  interest.  The  answer  has  been  already 
given  by  the  Master  of  the  Bolls.  Cheston,  it  is  true,  is  dead, 
but  the  books  were  not  his  books,  and  there  is  no  evidence  to 
show  that  Cheston  made  the  entries.  They  may  have  been  made 
by  some  other  member  of  the  firm.  Certainly  there  is  no  ground 
that  I  can  see  for  admitting  them,  and  it  would  be  a  most  dan- 
gerous precedent  to  admit  books  which  ex  kypothesi  must  be 
regarded  as  being  probably  untrue  as  evidence  in  such  a  case  as 
the  present.  That  disposes  of  the  specific  sums  as  to  which  a 
distinct  issue  was  raised  and  disposed  of  by  the  learned  Judge. 

The  second  point  is  as  to  the  form  or  limitation  of  the  accounts 
directed.  Mrs.  Fountaine,  the  tenant  for  life,  contends  that  if 
she  can  prove  payments  of  income  by  the  trustee  within  the  six 
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years,  she  will  be  entitled  to  an  account  for  a  greater  period.  I 
am  unable  to  accept  that  view.  It  appears  to  me  that  [395] 
since  the  act  of  1888  in  a  case  lite  the  present,  where  the  trus- 
tees do  not  come  within  any  of  the  exceptions  mentioned  in  the 
section  and  are  to  be  treated  as  innocent  persons,  we  ought  to  dis- 
miss from  our  minds  any  question  of  trusteeship,  and  treat  the 
trustees  simply  as  debtors.  The  section  has  already  been  read ; 
it  provides  in  terms  that,  so  far  as  the  remainderman  entitled  to 
the  corpus  is  concerned,  time  does  not  begin  to  run  against  him 
until  the  property  falls  into  possession.  The  tenant  for  life, 
claiming  the  annual  income  as  a  debt,  claims  it  as  a  succession 
of  BumB  of  money  arising  ds  anno  in  annum, — a  payment  on 
account  of  one  sum  would  extend  to  that  one  only:  all  the  others 
are  separate  and  distinct  sums.  But  there  is  no  question  here  as 
regards  the  balance  of  the  income  of  any  one  year.  The  question 
argued  by  Mr.  Upjohn,  as  I  followed  him,  was  this :  The  ten- 
ant for  life,  he  says,  is  entitled  to  the  income  of  a  fund.  The 
payment  of  any  sum  on  account  of  income  is  equivalent  to  an 
acknowledgment  by  the  trustees  that  they  are  liable  for  the  prin- 
cipal sum,  and  that  acknowledgment  inures  for  the  benefit  of  the 
tenant  for  life.  I  find  it  impossible  to  accept  that  argument  now 
that  it  is  clear  that  this  is  a  question  of  debtor  and  creditor,  and 
not  a  question  of  trustee  and  cestui  que  trust.  As  A.  L.  Smith, 
L.J.,  says  in  In  re  Somerset  (1894)  1  Ch.  231,  268,  63  L.  J. 
Ch.  N.  S.  41,  7  Reports,  34,  69  L.  T.  N.  S.  744,  42  Week.  Rep. 
145 :  "It  is  said — and  in  this  I  agree — that  the  defense  is  to 
be  treated  as  if  it  were  a  plea  of  the  statute  of  limitations  plead- 
ed  at  common  law  to  an  action  for  money  had  and  received." 
Take  an  action  at  common  law  by  a  person  entitled  to  an  an- 
nual sum  for  arrears  of  that  annual  income.  Ko  part  payment 
on  account  of  any  of  those  annual  sums  could  possibly  be  read 
as  a  promise  to  pay  the  principal,  because  the  plaintiff  is  not  en- 
titled to  the  principal,  and  to  Bay  that  you  can  infer  from  a 
payment  to  a  person  entitled  to  income  alone  a  promise  to  pay 
the  principal,  to  which  he  is  not  entitled,  is  to  contradict  the 
whole  basis  on  which  payment  on  account  is  treated  as  taking  the 
case  out  of  the  statute.  The  effect  of  Mr.  Upjohn's  argument 
would  be  to  deprive  innocent  trustees  (for  §  8  only  applies  to 
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innocent  trustees)  of  the  very  benefit  which  the  legislature  in- 
tended to  give  them.  I  agree  that  the  appeal  should  be  dis- 
missed, with  costs. 

[396]  Kennedy,  L.J. :  With  regard  to  the  more  important 
point  in  this  case,  it  being  the  point  which  stands  on  the  thresh- 
old of  the  case,  I  desire  to  say  a  few  words.  The  learned  Judge 
in  the  court  below  wavered  as  to  whether  or  not  he  should  ad- 
mit or  refuse  to  admit  as  evidence  in  regard  to  certain  receipts 
by  the  trustees  and  payments  by  the  trustees,  certain  books  which 
were  the  books  of  the  firm  who  undoubtedly,  to  some  extent,  act- 
ed for  Lord  Amherst  I  think  that  the  learned  Judge's  second 
opinion,  which  he  acted  upon,  was  right,  and  that  these  books 
were  not  admissible  as  evidence.  These  books  were  not  books, 
as  Farwell,  L.J.,  has  said,  which  were  kept  by  Cheaton  &  Sons 
according  to  directions  from  the  trustees  that  they  should  keep 
such  accounts.  If  they  had  been,  no  doubt  they  would  have  been 
evidence  as  against  the  trustees. 

Then  it  is  said  they  are  entries  made  by  a  deceased  person, 
Mr.  Cheston,  who  was  one  of  the  partners  in  the  firm,  and,  I 
will  assume,  the  principal  partner.  As  to  entries  made  by  a  de- 
ceased person,  it  is  well  known  that  they  may  be  admissible  un- 
der either  of  two  beads :  First,  that  they  are  entries  made,  as  it 
is  called,  against  the  interest  of  the  person  who  is  proved  to 
have  made  them,  and,  secondly,  that  they  are  entries  made  by 
the  deceased  person  in  the  ordinary  course  of  his  business.  The 
various  decisions  under  those  two  heads  are  fully  discussed  in 

lith's  Leading  Cases  in  the  notes  to  Price  v.  Earl  of  Tor- 

gton  (1703)  1  Stalk.  285,  2  Smith,  Lead.  Cas.  11th  ed.  p.  320, 

1  Higham  v.  Ridgway  (1808)  10  East,  109,  10  Revised  Bep. 

>,  2  Smith,  Lead.  Cas.  11th  ed.  p.  327, 11  Eng.  EuL  Cas.  266. 
course  this  only  becomes  material  where  the  entries  in  ques- 

\  are  not  entries  of  the  parties  to  the  actic 

I  been  shown  in  this  case  that  these  entries  w 
himself,  or  by  his  direction,  a  much  more 

n  the  question  we  have  to  decide  upon  woul 

ise  there  is  no  doubt,  I  think,  that  where  yon 

i  person  which  can  fairly  be  construed  as  pi 
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his  interest,  that  evidence  is  admissible  as  evidence  for  all  pur- 
poses, irrespective  of  its  effect  or  value  when  received.  That 
is  the  law  as  laid  down  by  Sir  George  Jeasel  in  Taylor  v.  Wilham 
(1876)  3  Ch.  D.  605, 45  L.  J.  Ch.  K.S.  798,  24  Week.  Rep.  877, 
in  which  he  reviews  [397]  the  decisions  in  Doe  ex  dem.  Gallop 
v.  Votvles  (1833)  1  Moody  &  R.  261,  and  in  some  of  the  earlier 
cases,  and  refers  to  a  judgment  of  Parke,  B.,  in  Beg.  v.  Inhabit- 
ants of  Lower  Hey  ford  (1840)  cited  in  2  Smith,  Lead.  Gas.  11th 
ed.  p.  339,  whose  decision  he  prefers  to  the  decision  of  Little- 
dale,  J.,  in  Doe  ex  dem.  Gallop  v.  Votvles  (1833)  1  Moody  &  R. 
261.  But  here  it  has  not  been  shown  that  the  entries  in  ques- 
tion are  in  fact  in  the  handwriting  of  Cheston,  nor  has  it  been 
shown  that  they  were  made  by  a  clerk  upon  his  direction,  which 
would  be  equivalent,  I  agree,  to  his  own  handwriting.  The  books 
are  not  Cheston's  books,  so  that  no  presumption  could  arise  from 
that ;  they  are  the  books  of  the  firm  in  which  he  was  a  partner, 
a  firm  in  which  there  were  other  partners.  Certainly  there  is 
no  proof  in  this  case  that  they  were  entries  made  contemporane- 
ously in  the  ordinary  course  of  business,  because  it  is  said — and  I 
think  all  the  evidence  supports  it,  as  pointed  out  by  my  brother 
Warrington — that  the  entries,  so  far  as  they  are  to  be  treated 
as  entries  of  the  firm,  are  entries  made  in  their  business,  it  is 
true,  in  one  sense,  in  dealing  with  the  accounts  as  between  them- 
selves and  the  trustees,  but  are  not  entries  made  in  the  ordinary 
course  of  business  as  relating  to  debts  due  from  the  trustees,  or 
payments  made  by  thetrustees,  to  the  cestui  que  trust.  My  broth- 
er Warrington  says :  "But  even  if  the  account  were  admissible, 
it  would,  in  my  opinion,  prove  no  more  than  a  payment  by  the 
solicitors  of  interest  on  debts  owing  by  them  to  the  trustee,  and 
not  a  payment  of  interest  on  a  debt  of  the  trustee  himself."  He 
is  speaking,  no  doubt,  of  the  value  of  the  documents,  if  receiv- 
able; but  the  reasoning  appears  to  me  to  he  applicable  if  one 
had  to  test  the  question  of  the  admissibility  of  this  evidence,  and 
decide  one  way  or  the  other  on  the  question  whether  these  en- 
tries were  made  in  the  ordinary  course  of  business.  If  there  was  a 
course  of  business  in  which  Cheston  could  be  shown  to  have  made 
or  directed  to  be  made  these  entries,  they  might  have  become 
admissible  on  that  ground,  though  really  it  was  not  bo  much  on 
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that  ground,  as  I  follow  Mr.  Upjohn,  that  be  is  putting  hia  case, 
as  that  these  entries  were  entries  against  interest. 

On  the  whole,  for  the  reasons  I  have  given,  I  do  not  think  the 
learned  Judge  was  wrong  in  refusing  to  admit  these  books  as  evi- 
dence. On  the  question  with  which  he  proceeds  to  deal  as  [398] 
to  the  position  of  the  case  as  it  stands  if  those  entries  were  ad- 
mitted, I  desire  to  add  nothing  to  what  has  fallen  from  the  other 
members  of  the  court 

Solicitors :  Duffield,  Bruty,  <&  Company;  Lawrence,  Webster, 
Messer,  &  Ntcholls. 

Note. — Admissibility,  as  between  third  parties,  of  entries  against 
interest  made  by  deceased  persons  in  books  of  account. 
I.  In  general,  670. 
II.  Entries  ss  to  receipt  of  rent,  678. 
III.  Receipted  charges  for  services,  675. 
IT.  Miscellaneous  entries,  677. 

I.  In  general. 

A  well-established  exception  to  the  rale  excluding  hearsay  evidence 
exists  in  the  admissibility,  as  between  third  persona,  of  entries  against 
interest  in  the  books  of  account  of  deceased  persons ;  and  it  is  general- 
ly held  that  if  one  has  peculiar  means  of  knowing  a  fact,  and  makes 
a  declaration  or  written  entry  of  that  fact,  which  iB  against  his  in- 
terest at  the  time,  it  is  evidence  of  the  fact  as  between  third  persons 
after  his  death,  if  he  could  have  been  examined  as  to  it  in  his  lifetime. 
Tligham  v.  Ridgway  (1808)  10  East,  109,  10  Revised  Rep.  235,  11 
Eng.  Rul.  Cas.  266;  Percival  v.  Hanson  (1851)  7  Exch.  1.  21  L.  J. 
Exch.  B.  S.  1;  Crease  v.  Barrett  (1835)  1  Cromp.  M.  &  R.  919,  5 
Tyrw.  458,  4  L.  J.  Exch.  N.  S.  297 ;  Short  v.  Lee  (1821)  2  Jac.  &  W. 
464 ;  Field  v.  Boynt on  (1862)  33  Ga.  239 ;  State  v.  Wooderd  (1866) 
20  Iowa,  541  *  Sypher  v.  Savery  (1874)  39  Iowa,  258 ;  Zimmerman  v. 
Bloom  (1890)  43  Minn.  163,  45  B.  W.  10  -.Jones  v.  Howard  (1861) 
3  Allen,  223;  Peel  v.  Gilmer  (1839)  20  N.  C.  391  (4  Dev.  &  B.  L. 
249) ;  Heidenkeimer  v.  Johnson  (1890)  76  Tex.  200,  13  S.  W.  46; 
Rand  v.  Dodge  (1845)  17  B.  H.  343 ;  Chase  v.  Smith  (1833)  5  Vt. 
556;  Forgay  v.  Atlantic  Mut.  Ins.  Co.  (1864)  2  Robt.  79.  This 
statement  is  also  supported  by  dicta  in  Kent  v.  Richardson  (1902)  8 
Idaho,  750,  71  Pac.  117;  Sypher  v.  Savery  (1874)  39  Iowa,  258; 
Chase  v.  Smith  (1833)  5  Vt.  556;  Bartlett  v.  Patton  (1889)  33  W. 
Va.  71,  5  L.R.A.  523, 10  S.  E.  21. 
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The  interest  of  Be  Fountains  is  in  its  holding  that  this  doctrine 
will  not  warrant  the  admission  in  evidence  of  the  books  of  a  firm, 
one  member  being  dead,  as  entries  made  by  a  dead  man  against  his 
interest.  This  appears  to  be  the  only  reported  instance  in  which 
this  point  has  been  passed  upon. 

In  the  leading  case  of  Sigkam  v.  Bidgway  (1808)  10  East,  109, 11 
Eng.  Bui.  Cas.  266,  it  was  held  that  the  books  of  a  man  midwife  at- 
tending upon  a  woman  at  childbirth,  in  which  he  had  made  charges 
for  such  attendance,  and  acknowledged  payment,  were  admissible  to 
show  the  time  of  the  birth  of  the  child,  in  a  subsequent  proceeding 
in  which  the  child  suffered  a  recovery.  The  court  said:  "But  I 
think  the  evidence  here  was  properly  admitted,  upon  the  broad  prin- 
ciple on  which  the  receivers'  books  have  been  admitted ;  namely,  that 
the  entry  was  made  in  prejudice  of  the  party  making  it.  In  the 
case  of  the  receiver  he  charges  himself  to  account  for  so  much  to 
his  employer.  In  this  case  the  party  repelled  by  his  entry  a  claim 
which  he  would  otherwise  have  had  upon  the  other  for  work  per- 
formed and  medicines  furnished  to  the  wife;  and  the  period  of  her 
delivery  is  the  time  for  which  the  former  charge  is  made;  the  date 
of  which  is  the  23d  of  April,  when,  it  appears  by  other  evidence,  that 
the  man  midwife  was  in  fact  attending  at  the  house  of  Wm.  Fowden. 
If  this  entry  had  been  produced  when  the  party  was  making  a  claim 
for  his  attendance,  it  would  have  been  evidence  against  him,  that  his 
claim  was  satisfied.  It  is  idle  to  say  that  the  word  'paid'  only  shall 
be  admitted  to  evidence  without  the  context,  which  explains  to  what 
it  refers;  we  must  therefore  look  to  the  rest  of  the  entry,  to  see 
what  the  demand  was,  which  he  thereby  admitted  to  be  discharged. 
By  the  reference  to  the  ledger,  the  entry  there  is  virtually  incorporat- 
ed with  and  made  a  part  of  the  other  entry,  of  which  it  is  explana- 
tory." 

Such  entries  have  been  held  admissible,  although  it  appeared  that 
the  facts  stated  in  the  entry  were  not  known  to  the  one  making  them 
of  his  own  knowledge.  Crease  v.  Barrett  (1835)  1  Cromp.  M.  ft  R. 
919,  4  L.  J.  Exch.  N.  S.  297,  5  Tyrw.  488. 

And,  it  seems,  where  the  entries  are  made  by  an  agent  or  servant 
of  the  deceased  person,  the  relation  must  he  established  by  evidence 
dehors  the  account.  Thus  in  De  Rutzen  v.  Farr  (1835)  4  Ad.  ft  El. 
53,  5  Nev.  &  M.  617,  1  Harr.  ft  W.  735,  5  L.  J.  K.  B.  N.  S.  38,  it 
was  held  that  accounts  for  rents  received,  signed  by  a  person  styling 
himself  clerk  to  a  steward,  but  not  otherwise  shown  to  have  been  em- 
ployed by  such  steward,  were  not  admissible  in  evidence  after  the 
death  of  both  the  clerk  and  steward,  to  prove  the  receipt  of  either 
of  the  sums  of  money  therein  mentioned,  in  order  to  establish  the 
right  of  a  party  to  a  market  for  which  the  rents  were  received. 

Such  books  of  account  are  not  rendered  inadmissible  in  evidence 
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as  between  third  parties,  by  the  fact  that,  on  the  opposite  aide  of 
the  account,  the  person  keeping  it  discharges  himself  to  the  same 
extent  by  credits.  Bowt  v.  Brenton  (1838)  3  Mann.  &  R.  268,  8 
Barn.  &  C.  765,  5LJ.K.B.  137. 

Nor  are  they  rendered  inadmissible  by  the  fact  that  the  balance 
of  the  account  was  in  favor  of  the  person  making  the  entries  (Will- 
iams v.  Qeavet  [1838]  8  Car.  &  P.  592;  Whaiey  v.  Carlisle  [1866]  17 
Ir.  C.  L.  Rep.  792, 16  Week.  Bep.  1183),  the  reason  for  tins,  as  given 
in  the  last  cited  case,  being  that  the  balance  of  an  account  is  the 
mere  mechanical  operation  of  subtracting  the  debit  from  the  credit 
Bide,  which  does  not  affect  the  weight,  as  an  admission  against  in- 
terest, of  charges  on  the  debit  side  of  the  account 

Nor  will  mere  ambiguity  render  such  entries  inadmissible,  it  being 
a  matter  affecting  the  weight,  and  not  the  admissibility,  of  the  evi- 
dence. Thus  in  Taylor  v.  Witkam  (1875)  45  L.  J.  Ch.  N.  S.  798,  3 
Ch.  D.  605, 24  Week.  Rep.  877,  it  was  held  that  an  entry  in  the  hand- 
writing of  a  deceased  person,  which  purported  to  charge  him  with  the 
receipt  of  money,  was  admissible  in  evidence  between  third  parties 
as  well  as  between  parties  to  the  entry,  for  all  purposes,  irrespective 
of  its  effect  or  value  when  received ;  and  that  the  fact  that  it  might 
have  indicated  a  loan  to  another,  instead  of  a  charge  against  him- 
self, and  that  it  was  followed  by  other  entries  pointing  to  such  a 
loan,  went  to  the  weight,  and  not  the  admissibility,  of  the  entry. 

It  must,  of  course,  clearly  appear  that  the  entry  was  against  the 
interest  of  the  person  making  it ;  and  it  is  accordingly  held  in  Massey 
v.  Allen  (1876)  49  L.  J.  Ch.  N.  S.  76, 13  Ch.  D.  668,  41 L.  T.  N.  S. 
788,  28  Week.  Bep.  212,  that  an  entry  in  the  daybook  of  a  stock- 
broker, though  made  regularly  and  in  the  ordinary  course  of  busi- 
ness, consisting  of  a  memorandum  of  the  sales  and  purchases  effected 
by  him  during  the  day,  is  not  admissible  in  evidence  in  an  action  be- 
tween third  persons,  under  the  rule  as  to  entries  made  by  a  deceased 
person  against  pecuniary  interest,  because  it  might,  according  to  the 
turn  of  the  market,  be  available  for  the  advantage  of  the  stockbroker 
as  well  as  against  him. 

But  the  rule  under  discussion  does  not  render  entries  in  favor  of 
the  party  making  them  admissible,  unless  necessary  to  the  under- 
standing of  the  charging  items.  Doe  ex  dem.  Kinglabe  v.  Bevitt 
(1849)  7  C.  B.  456, 18  L.  J.  C.  P.  N.  S.  128. 

Thus,  an  ancient  rule  found  among  the  muniments  of  a  manor 
containing  the  reeve's  account  of  money  received  by  him  on  account 
of  the  lord,  followed  by  an  account  of  moneys  expended  by  him 
on  account  of  the  lord,  is  not  admissible  in  evidence  to  establish  a 
fact  stated  in  one  of  the  items  of  discharge  for  which  the  reeve  took 
credit  in  the  account,  where  it  does  not  appear  on  the  face  of  0\6 
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account  that  he  gave  credit  for  any  sum  applied  to  the  discharge  of 
that  particular  item.    Ibid. 

And  it  was  held  in  Whaley  v.  Carlisle  (1866)  17  Ir.  C.  L.  Rep. 
792,  15  Week.  Rep.  1183,  that  entries  of  a  debtor  and  creditor  ac- 
count in  the  books  of  a  deceased  attorney  are  not  to  be  admitted  in 
evidence  as  between  third  parties,  merely  because  there  are  items 
on  the  other  side  of  the  account  that  are  admissible  as  declarations 
against  interest. 

So,  in  Gale  v.  Pakington  (1835)  M'Clel.  &  Y.  352,  it  was  held 
in  an  action  by  the  executor  of  a  deceased  attorney  to  recover  for 
services  rendered  by  the  latter,  that  entries  of  charges  alone  in  the 
diary  of  the  deceased  were  inadmissible. 

And  an  entry  in  a  steward's  books  of  a  payment  or  allowance  for 
s  land  tax  and  poor  rates  on  the  tithes,  made  in  his  favor,  and  not 
connected  with  other  entries  made  against  him  with  reference  to 
the  receipt  of  the  tithes,  is  not  admissible  in  evidence  on  a  bill  against 
the  owners  and  occupiers  of  the  lands  for  an  accounting  and  satisfac- 
tion of  the  tithes  thereof.  Knight  v.  Waterford  (1840)  4  Younge 
&  C.  Exch.  283, 10  L.  J.  Exch.  N.  S.  57,  5  Jur.  88. 

In  Re  Paige  (1871)  62  Barb.  476,  a  memorandum  found  in  an 
account  book  of  a  deceased  physician  who  attended  at  the  birth  of 
a  testator,  charging  the  mother  of  the  testator  for  services,  was  held 
not  to  be  admissible  in  evidence  to  show  the  age  of  the  testator,  in 
a  proceeding  for  the  revocation  of  the  probate  of  his  will  on  the 
ground  that  it  was  made  when  he  was  under  eighteen  years  of  age, 
without  being  sustained  by  proof  of  its  truth,  although  there  was 
h  credit  mark  on  the  opposite  page  "settled."  But  see  Higham  v. 
Ridgway  (1808)  10  East,  109,  10  Revised  Rep.  235,  11  Eng.  Rul. 
Cas.  266,  where  upon  a  similar  state  of  fact  a  contrary  result  was 
reached. 

And  a  daybook  of  a  deceased  surgeon,  produced  by  his  son,  the 
entries  in  which  the  deceased  was  under  no  obligation  to  make,  and 
which  did  not  charge  himself,  is  not  admissible  in  evidence  in  an 
action  between  third  parties  involving  the  question  of  the  legitimacy 
of  a  person  at  whose  birth  the  surgeon  attended ;  though  an  entry  in 
the  ledger  of  the  deceased  in  his  handwriting,  which  was  marked 
"paid"  is  admissible.    Webster  v.  Webster  (1858)  1  Fost.  &  F.  401. 

If.  Entries  ae  to  receipt  of  rent. 

The  general  rule  admitting  evidence  of  the  character  under  con- 
sideration has  been  applied  in  the  following  cases  involving  entries 
of  the  receipt  of  rent: 

—Turner  v.  Dewan  (1877)  41  U.  C.  Q.  B.  361,  where  entries  in  a 
book  of  a  former  owner  of  the  premises  acknowledging  receipt  of 
rent  from  defendant  in  ejectment  were  held  admissible. 
B.  R.  Cm.  Vol.  n.— 48. 
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—Doe  ex  dem.  Lichfield  v.  Stacey  (1833)  6  Car.  <£  F.  139;  Doe  ex 
dem.  Strode  v.  Seaton  (1834)  2  Ad.  &  El.  171,  4  Nev.  A  M.  81,  4 
L.  J.  K,  B.  N.  S.  13,  where  entries  of  a  steward  aa  to  receipt  of 
rents  were  admitted  in  an  action  of  ejectment  against  a  third  party 
claiming  the  property. 

—Doe  ex  dem.  Ashburnham  v.  Michael  (1851)  17  Q.  B.  876,  20  L. 
J.  Q.  B.  N.  S.  480, 15  Jur.  677,  where  entries  in  the  books  of  a  stew- 
ard, in  which  he  was  credited  with  rents  paid  over,  and  a  balance  was 
made  every  six  months,  and  which  showed  a  balance  due  against  the 
steward  at  the  end  of  the  last  half  year,  were  admitted  in  ejectment, 
where  the  question  was  whether  the  premises  were  part  of  a  manor  to 
prove  payment  of  rent  therefor. 

— Jones  v.  Howard  (1861)  3  Allen,  223,  where  entries  in  aii  ac- 
count of  a  deceased  agent  of  the  plaintiff  charging  himself  with  money 
received  from  defendant  for  rent  were  held  admissible  in  an  action 
for  the  use  and  occupation  of  a  house. 

— Barry  v.  Bebbington  (179*)  4  T.  R.  514,  %  Revised  Rep.  450; 
Wynne  v.  Tywhitt  (1821)  4  Bam.  &  Aid.  376,  where  entries  by 
the  steward  of  a  former  owner  of  realty,  of  receipt  of  different  sums 
of  money  from  different  persons  for  rent,  were  admitted  in  an  action 
for  trespass  where  the  right  to  the  soil  and  freehold  was  in  issue. 

— Percwal  v.  Nanson  (1851)  7  Exeh.  1,  21  L.  J.  Exch.  N.  S.  1, 
where  entries  in  the  account  book  of  a  deceased  receiver  of  a  claimant 
to  a  right  to  a  fishery,  produced  from  the  custody  of  the  claimant,  and 
charging  the  person  making  them  with  the  receipt  of  rent,  doe  from 
certain  persons,  for  the  privilege  of  fixing  a  net  in  the  fishery  were 
admitted  on  the  issue  as  to  the  claimant's  right 

— Spiers  v.  Morris  (1833)  9  Bing.  687,  2  L.  J.  C.  P.  N.  S.  153,  3 
Moore  &  S.  124,  where  entries  of  the  receipt  of  rent,  made  in  his 
books  of  account  by  a  deceased  executor  under  whom  the  demandant 
in  a  writ  of  right  claimed,  were  admitted  for  the  demandant,  it 
appearing  that  they  were  made  by  him  in  the  character  of  executor, 
and  not  as  landlord,  and  that  they  charged  him  as  executor  with  the 
amount  received. 

—Doe  ex  dem,  Graham  v.  Hawkins  (1840)  1  Gale  &  D.  551,  6  Jur. 
215,  10  L.  J.  Q.  B.  N.  S.  285,  2  Q.  B.  212,  where  entries  of  the  re- 
ceipt of  money  in  the  account  book  of  a  deceased  steward,  made  in 
the  handwriting  of  a  clerk,  were  held  evidence  of  such  receipt  against 
third  parties,  though  the  clerk  who  made  the  entries  was  alive  and 
was  not  called  as  a  witness ;  it  appearing  that  the  etewart  had  adopted 
the  entries  by  presenting  them  to  be  audited. 

So,  in  Richards  v.  Oogarty  (1870)  Ir.  Rep.  4  C.  L.  300,  it  was  held 
that  an  entry  in  a  rent  book  in  the  handwriting  of  the  plaintiff's  de- 
ceased mother,  who  had  managed  his  affairs,  admitting  the  receipt  of 
rent  by  her,  amounted  to  a  recognition  by  her  that  certain  entries 
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of  payments  recorded  in  the  preceding  part  of  the  same  page  in  the 
handwriting  of  a  person  since  deceased,  which  ought  to  hare  been 
received  by  her,  represented  receipts  for  which  she  was  accountable, 
and  were  consequently  admissible  on  the  question  whether  there  had 
been  a  continued  tenancy  on  the  part  of  the  plaintiff  during  a  certain 
period. 

And  entries  of  the  receipt  of  rents  in  the  books  of  a  previous  tenant 
for  life  were  held  admissible  as  a  declaration  made  by  the  previous 
tenant  as  to  the  existing  rent  of  the  tenement  in  question,  as  against 
a  succeeding  tenant  for  life  of  the  estate,  in  an  action  of  ejectment, 
where  both  had  a  limited  power  of  leasing,  reserving  the  ancient  rent, 
and  the  books  showed  the  receipt  of  a  lesser  amount,  as  such  entries 
would  be  adverse  to  the  title  of  the  person  who  had  possession  of  it, 
and  would  diminish  his  interest  in  the  fine  or  renewal.  Roe  ex  dem. 
Brunt,  v.  Rowlings  (1806)  7  East,  279,  3  Smith,  254. 

Bat  entries  by  a  deceased  landowner  upon  his  rent  book,  charging 
two  persons  with  the  rent  of  designated  premises,  and  crediting  them 
with  the  payment  thereof,  are  not  competent  evidence  of  a  tenancy 
by  one  of  such  persons  in  favor  of  the  heir  of  the  deceased  land- 
owner in  a  suit  brought  by  him  for  rent,  where  both  alleged  tenants 
continued  to  occupy  after  the  death  of  the  former  owner.  Austin  v. 
Thomson  (1863)  45  N.  H.  113. 

And  entries  made  by  a  person  from  whom  the  owner  of  a  particular 
estate  in  lands  claims  the  rent,  as  to  the  rent  paid  therefor,  are  not 
admissible  in  evidence  to  prove  the  identity  of  the  land  in  a  cause 
between  other  persons  claiming  a  different  estate  therein.  Outram 
v.  Morewood  (1793)  5  T.  B.  121, 12  Revised  Bep.  542,  in  which  Barry 
v.  Bebbtngton  (1792)  4  T.  B.  514,  2  Revised  Bep.  450,  supra,  was 
distinguished  by  Grose,  J.,  upon  the  ground  that  there  the  entry  waa 
made  by  a  steward,  who  charged  himself  with  the  receipt  of  money. 

For  other  instances  in  which  the  entries  were  of  the  receipt  of 
rent,  see  Rowe  v.  Brenton  (1828)  3  Mann.  &  E.  268,  8  Barn.  &  C. 
765 ;  Williams  v.  Qeaves  (1838)  8  Car.  &  P.  592 ;  Doe  ex  dem.  King- 
lake  v.  Beviss  (1849)  7  C.  B.  456,  18  L.  J.  C.  P.  N.  S.  128;  Knight 
v.  Waterford  (1840)  4  Yonnge  &  C.  Erch.  283, 10  L.  J.  Exch.  N.  S. 
57,  5  Jor.  88,  and  De  Rutten  v.  Fair  (1835)  4  Ad.  &  El.  53,  5  Nev. 
ft  M.  617,  1  Harr.  ft  W.  735,  5  L.  J.  K.  B.  N.  S.  38,  under  head- 
ing "In  general,"  supra. 

III.  Receipted  charge*  for  service*. 

The  general  rule  as  to  the  admissibility  of  entries  of  deceased  per- 
sons against  their  interest,  in  actions  between  third  parties,  also  ap- 
plies to  receipted  charges  for  services;  as  appears  in  the  following 
cases: 

— Maries  v.  Lahee  (1837)  3  Bing.  N.  C.  408,  4  Scott,  137,  6  L.  J. 
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C.  P.  N.  S.  69,  where  an  entry  of  tender  and  refusal  made  by  a 
deceased  clerk  of  the  defendant's  attorney  in  a  daybook  kept  for  the 
purpose  of  entering  his  daily  transactions  was  admitted  to  prove  a 
tender  in  an  action  of  trover  for  property  seized  for  money  loaned 
and  advanced,  which  the  plaintiff  claimed  had  been  satisfied  by  the 
tender. 

— Qoodtitle  ex  dem.  Bridges  v.  Ckandos  (1760)  2  Burr.  1072; 
Warren  ex  dem.  Webb  v.  Greenville  (1739)  2  Strange,  1129,  where 
a  charge  in  an  attorney's  books  of  account  against  a  client  for  suffer- 
ing  a  recovery,  and  drawing  a  surrender,  and  other  legal  services,  it 
appearing  by  the  book  that  the  bill  was  paid,  was  admitted  in  an 
action  between  third  parties  to  verify  a  presumption  of  a  surrender. 

—Doe  v.  Robson  (1812)  15  East,  32,  13  Revised  Rep.  361,  where 
entries  of  charges  made  by  an  attorney  in  his  books,  showing  the 
time  when  a  certain  lease  prepared  for  a  client  was  executed,  which 
charges  appeared  to  have  been  paid,  were  admitted  after  the  attorney's 
death,  to  show  that  a  lease  executed  under  a  power  to  lease  in  posses- 
sion, and  not  in  reversion,  was  executed  at  a  date  later  than  that 
named  as  the  time  from  which  it  should  take  effect,  in  support  of  the 
claim  that  the  lease  was  one  in  possession,  and  not  in  reversion. 

— Augiuta  v.  Windsor  (1841)  19  Me.  317,  where  the  daybook  of 
a  physician,  containing  charges  against  a  former  employer  of  a  pan* 
per  for  services  rendered  the  latter  as  surgeon,  was  held  admissible, 
when  properly  authenticated,  in  a  controversy  between  towns  as  to  the 
settlement  of  the  pauper,  where  the  time  of  the  injury  was  material 
in  determining  when  his  residence  was  changed. 

— Slripworth  v.  Shirley  (1805)  11  Ves.  Jr.  64,  8  Revised  Rep.  86, 
where  the  books  of  a  deceased  solicitor,  containing  entries  of  charges 
for  the  preparation  or  execution  of  a  deed  of  appointment,  were 
held  admissible  to  establish  the  deed,  when  only  a  copy  was  produced 
to  support  a  decree  for  raising  money  thereunder. 

And  such  entries  are  also  admissible  upon  an  issue  -as  to  the  dis- 
tribution of  the  fund.    Rawlins  v.  Richards  (1860)  28  Beav.  370. 

And  entries  in  the  books  of  a  deceased  attorney  for  the  defendant 
in  a  foreclosure  case,  who  had  charge  of  the  affairs  of  the  defendant  at 
the  time  of  the  mortgage,  are  admissible  in  evidence  therein  on  be- 
half of  the  plaintiff,  to  show  that  all  of  the  money  loaned  had  been 
paid  to  the  defendant,  and  that  there  was  no  usury,  in  reply  to  a  plea 
of  usury,  and  that  a  part  of  the  moneys  had  been  retained,  where 
they  were  found  in  an  account  in  which  there  were  entries  against 
the  attorney's  interest,  though  such  entries  were  not  against  his 
interest.    Clark  v.  Wtimot  (1841)  1  Tounge  &  C.  Ch.  Cas.  53. 

For  other  cases  involving  entries  of  receipted  charges  for  services, 
see  Re  Paige  (1871)  62  Barb.  476;  Webster  v.  Webster  (1858)  1 
Fost.  &  F.  401;  Gale  v.  Pakington  (1825)  M'Clel.  &  Y.  352;  and 
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Whaley  v.  Carlisle   (1866)   17  Ir.  C.  L.  Bep.  792,  16  Week.  Hep. 
1183,  under  beading  "In  general,"  supra. 


The  rule  that  an  exception  to  the  hearsay  rule  exists  in  actions  be- 
tween third  parties  as  to  the  entries  made  by  deceased  persons  in 
their  books  of  account  has  been  applied  in  cases  of  entries  relating 
to  miscellaneous  matters,  in  the  cases  which  follow : 

Thus,  in  Middleton  v.  Melton  (1829)  10  Barn.  &  C.  317,  an  entry 
made  by  a  deceased  collector  of  taxes  in  his  private  book,  charging 
himself  with  certain  sums,  was  held  admissible  in  an  action  against 
a  surety  on  his  bond  conditioned  for  the  dne  payment  of  the  taxes 
collected. 

And  in  State  v.  Wooderd  (1866)  20  Iowa,  341,  entries  made  by 
the  holder  of  two  sets  of  notes  were  admitted  in  a  prosecution  for 
forgery  against  the  maker  of  one  set,  for  altering  receipts  concerning 
the  application  of  payments. 

So  also,  in  Rand  v.  Dodge  (1845)  17  N.  H.  343,  book  entries  of 
an  agent  of  successive  owners  of  the  demandant's  title  in  a  writ  of 
entry,  charging  himself  with  the  avails  of  timber  cut  from  the  land, 
were  held  admissible. 

In  Field  v.  Boynton  (1862)  33  6a.  239,  entries  of  memoranda  of 
sales  by  a  sheriff  in  a  book  kept  by  him  in  his  office  for  that  purpose 
were  admitted  after  his  death,  in  an  action  involving  the  title  to  a 
lot  of  land  shown  by  such  entries  to  have  been  sold  by  him. 

In  Hart  v.  Kendall  (1886)  82  Ala.  144,  3  So.  41,  entries  of  an 
administrator,  who  was  also  an  heir,  and  who  had  purchased  the 
property  in  question  at  administrator's  sale  showing  that  he  had  re- 
sold part  of  it,  were  admitted  in  an  action  by  another  heir  to  recover 
possession  of  the  premises  from  those  claiming  under  the  adminis- 
trator's grantee. 

In  Anderson  v.  Edwards  (1877)  123  Mass.  273,  and  Hetdenheimer 
v.  Johnson  (1890)  76  Tex.  200,  13  S.  W.  46,  an  entry  in  the  books 
of  a  bank,  charging  the  bank  with  a  deposit  of  money,  was  held 
admissible,  where  the  bookkeeper  who  made  it  was  shown  to  be  dead, 
in  an  action  between  third  persons,  for  the  purpose  of  establishing 
fraud  and  collusion  with  reference  to  the  deposit. 

In  Jones  v.  Hough  (1896)  98  Qa.  492,  26  S.  E.  566,  books  of 
account  kept  by  a  husband  in  his  own  handwriting  and  covering  a 
considerable  period  of  time  prior  to  the  date  of  a  note,  containing  no 
charges  against  his  wife,  but  containing  an  account  against  himself 
alone,  were  held  admissible  in  behalf  of  the  wife  in  an  action  on  the 
note,  to  show  that  the  note"  was  the  debt  of  the  husband  alone,  where 
it  appeared  that  the  principal  of  the  note  was  exactly  the  same  in 
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amount  as  would  be  due  upon  the  account  contained  in  snch  books 
after  competing  interest  thereon  to  the  date  of  the  note. 

In  Orrett  v.  Corser  (1855)  21  Bear.  52, 1  Jar.  N.  S.  882,  3  Week. 
Hep.  604,  an  entry  by  a  deceased  person,  showing  that  a  payment 
made  by  him  had  been  made  in  breach  of  trust  to  a  third  person,  in- 
stead of  to  trustees,  was  held  admissible  in  contradiction  of  a  deed 
evidencing  a  rightful  payment  by  him,  to  show  the  receipt  by  the 
third  party,  upon  the  ground  that  such  entry  tended  to  charge  the 
maker  of  it. 

And  where  the  proceeds  of  a  life  insurance  policy  were  sought  to 
he  recovered  on  the  ground  that  they  had  been  assigned  to  the  de- 
fendant in  trust,  and  that  the  trust  had  been  violated,  the  defendant 
denying  the  trust  and  alleging  that  the  policy  was  assigned  as  collat- 
eral security  for  a  debt  due  on  account  of  a  payment  to  a  third  per- 
son of  a  claim  against  the  assignor,  the  books  of  such  third  person 
in  his  handwriting  were  held  admissible  in  evidence  after  his  decease, 
tc  establish  the  defense.  Sands  v.  Hammeil  (1695)  108  Ala.  624,  18 
So.  489. 

So,  where  in  an  action  on  a  promissory  note,  the  defendant  claimed, 
and  there  was  evidence,  that  it  was  procured  by  false  representations 
and  without  consideration ;  that  the  note  sued  upon  was  given  in  re- 
newal of  an  earlier  note  to  reimburse  the  plaintiffs  intestate  for  pay- 
ments which  he  claimed  to  have  made  upon  obligations  of  the  defend- 
ant; and  that  such  intestate  executed  with  the  defendant  and  his 
brother  a  note  to  a  third  party,  the  intestate  being  a  surety  for  the 
other  maker, — entries  in  the  private  books  of  such  third  party,  to 
whom  the  note  was  made,  properly  proved,  showing  that  the  third 
party  had  accepted  the  note  of  the  intestate  and  the  two  other  persons, 
and  acknowledged  the  receipt  of  interest  on  the  note,  and  that  the 
intestate  had  paid  the  same,  are  admissible  in  evidence  after  the 
death  of  such  third  person,  as  declarations  against  interest.  Zimmer- 
man v.  Bloom  (1890)  43  Minn.  163,  45  N.  W.  10. 

And  where  all  the  owners  of  a  ship  separately  authorized  and  in- 
structed insurance  brokers  to  keep  their  several  interests  insured, 
valuing  her  at  a  certain  sum,  each  giving  such  direction  separately 
without  reference  to  the  interest  of  the  others,  and  the  brokers  in- 
sured the  ship  in  their  own  name  on  account  of  whom  it  may  concern, 
losses  if  any  payable  to  themselves,  without  disclosing  to  the  insurer 
at  the  time  anything  as  to  the  parties  or  interests  to  be  insured,  and 
charged  the  premiums  paid  upon  their  books  to  the  different  owners, 
according  to  the  usual  mode  of  dealing  by  insurance  brokers,  the 
entries  in  their  books  to  be  transferred  subsequently  into  the  account 
to  be  rendered, — such  entries  become  substantially  a  part  of  the 
res  getUe  upon  a  subsequent  contest  between  different  owners  claim- 
ing the  same  fractional  interest  in  the  policy,  and  constitute  an  ad- 
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mission  by  such  brokers,  against  their  interests,  that  they  themselves 
were  not  the  parties  insured.  Forgot/  v.  Atlantic  Mut.  Ins.  Co. 
(1864)2Bobt79. 

And  an  account  book  kept  by  a  deceased  rector,  containing  receipts 
and  payments  by  him  relative  to  a  living,  is  admissible  in  evidence 
in  favor  of  a  subsequent  incumbent  on  the  trial  of  an  issue  as  to 
whether  a  modus  had  been,  during  the  statutory  period,  payable  by 
the  occupiers  of  land  in  the  hamlet  to  the  rector  in  lieu  of  tithes, 
it  appearing  that  glebe  lands  therein  were  in  the  occupation  of  the 
rector  in  the  beginning  of  the  previous  century,  and  at  one  time  the 
occupants  of  the  land  in  the  hamlet  occupied  the  glebe  lands,  and 
that  for  more  than  the  statutory  period  no  tithes  had  bean  paid 
by  the  occupants  of  the  lands.  Young  v.  Clare  Sail  (1851)  17  Q.  B. 
629,  21  L.  J.  Q.  B.  JT.  S.  12, 16  Jur.  81. 

In  Maesee-F elton  Lumber  Co.  v.  Simons  (1905)  122  Ga.  297,  50 
S.  E.  92,  an  entry  by  a  deceased  sheriff  in  a  private  memorandum 
book,  stating  that  he  had  sold  certain  property  to  satisfy  a  tax  n.  fa., 
that  it  was  knocked  off  to  the  highest  bidder,  and  that  the  money 
was  applied  to  the  discharge  of  the  fi.  fa., — was  held  admissible  in 
a  proceeding  for  an  injunction  to  restrain  the  purchaser  at  the  sale 
mentioned  from  cutting  timber  on  the  land,  under  a  Code  section 
providing  that  declarations  of  a  person  since  deceased  against  his 
interest,  and  not  made  with  a  view  to  pending  litigation,  are  ad- 
missible in  evidence  in  any  case. 

But,  in  Doe  ex  dem.  Baden  v.  Burton  (1840)  9  Car.  &  P.  254,  it 
was  held  that  entries  in  the  books  of  a  deceased  tradesman  of  charges 
for  the  building  of  a  cottage,  stated  to  have  been  paid  by  the  lord  of 
the  manor,  were  not  admissible  in  evidence  on  behalf  of  the  defend- 
ant, in  an  action  of  ejectment  brought  by  parish  officers  to  recover 
possession  of  the  cottage  from  a  tenant  put  into  possession  by  the 
lord  of  the  manor. 

As  to  the  admissibility  under  the  rule  under  discussion,  of  the  entry 
in  a  stockbroker's  daybook  of  sales  and  purchases  effected  by  him,  see 
Money  v.  Allen  (1876)  49  L.  J.  Ch.  N.  S.  76,  13  Ch.  D.  558,  41  L. 
T.  N.  8.  788,  28  Week.  Bep.  212,  set  forth  under  heading  "In 
general,"  supra,  J.  T.  W. 
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BROWNE  *.  BRANDT. 

[1902]    1   K.    B.   696. 

AIm  Reported  in  71  L.  J.  K.  B.  N.  S.  367,  60  Week.  Rep.  864,  HLT.I. 

8.  626,  18  Time.  L.  R.  300. 

Innkeeper  —  Obligation  to  lodge  traveler  —  Shelter  and  aeeammo 
(lotion  for  the  night  —  Demand  of  traveler  to  pan  night  wt  MiMte 
room  of  inn  when  bedrooms  full. 

If  *U  the  bedrooms  of  an  inn  be  fall,  the  innkeeper  it  under  M  obli- 
gation at  common  Uw  to  provide  a  traveler  with  ahelter  and  m» 
modation  for  the  night,  although  the  coffee  room  be  unoccupied  art 
the  traveler  demands  to  be  allowed  to  pasa  the  night  there. 

{March  6,  1002.) 

Appeal  from  a  decision  of  the  judge  of  the  county  court  of 
Surrey,  holden  at  Redhill. 

The  plaintiffs  claim  was  for  damages  sustained  by  reason 
of  the  defendant,  who  was  the  landlord  of  an  inn  called  The 
Chequers  at  Horley,  having  refused  to  give  the  plaintiff  shelter 
for  the  night  at  that  inn. 

The  following  material  facts  appeared  from  the  county  court 
judge's  notes  and  the  defendant's  answers  to  interrogatories : 

The  plaintiff,  in  April,  1901,  was  traveling  on  a  motor  car 
from  Crawley  to  London.  The  car  broke  down  on  the  way 
The  plaintiff  walked  to  The  Chequers,  where  he  arrived  a  little 
before  two  o'clock  in  the  morning,  roused  the  defendant,  and 
demanded  a  bed  or  beds  for  himself  and  a  friend  who  was 
traveling  with  him.  The  defendant  refused,  saying  that  be 
was  full.  The  plaintiff  subsequently  demanded  refreshment, 
and  after  some  discussion  he  and  bis  friend  were  admitted  into 
the  inn  and  refreshment  waa  supplied  to  them.  Whilst  in  the 
inn  the  plaintiff  again  asked  for  a  bed,  and  the  defendant  again 
refused,  saying  he  was  full.  The  plaintiff  then  intimated  that 
he  and  his  friend  would  be  satisfied  if  they  were  allowed  to 
pass  the  night  in  the  coffee  room.  The  defendant  refused  to 
allow  this,  Baying  that  he  never  allowed  anyone  to  sit  up  ill 
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night  in  the  coffee  room.  The  plaintiff  and  his  friend  then 
left.  They  could  not  get  accommodation  at  another  inn,  and 
ultimately  the  plaintiff  hired  a  brougham  to  take  them  back  to 
Crawley.  There  were  six  bedrooms  at  the  inn,  and  on  the 
night  in  question  three  of  them  were  occupied  by  guests,  and 
three  by  the  defendant  and  his  family  and  servants.  The 
[697]  coffee  room  and  a  public  sitting  room  were  not  used  or 
occupied  on  that  night 

The  county  court  judge  found  as  facts  that  the  defendant's 
house  was  full  as  regarded  proper  sleeping  accommodation; 
that  there  was  no  empty  bedroom;  that  there  were,  however, 
at  least  two  rooms  available  for  the  shelter  and  accommodation 
of  the  plaintiff  and  his  friend,  and  that  that  accommodation  was 
refused. 

He  came  to  the  conclusion  that  the  defendant's  house  was 
full  when  the  plaintiff  applied  for  beds,  and  that  the  defendant 
was  not  bound  to  give  the  plaintiff  accommodation  for  the  night. 
He  therefore  gave  judgment  for  the  defendant  In  case  hia 
view  should  be  held  to  be  wrong,  he  assessed  the  plaintiff's 
damages  at  five  guineas. 

The  plaintiff  appealed. 

Thornton  Lawes,  for  the  plaintiff.  The  defendant  was  le- 
gally bound  to  afford  the  plaintiff  shelter  for  the  night.  The 
obligation  at  common  law  of  an  innkeeper  to  give  shelter  to 
travelers  has  been  established  from  time  immemorial.  He  is 
bound  to  give  such  accommodation  as  he  has.  He  can  only  re- 
fuse the  accommodation  on  the  ground  either  that  his  house  is 
full,  or  that  the  traveler  who  seeks  admission  is  not  a  proper 
person  to  be  admitted.  Here  the  bouse  was  not  full.  The  coffee 
room  and  sitting  room  were  unoccupied,  and  if  the  plaintiff  was 
content  with  that  accommodation  the  defendant  could  not  re- 
fuse it.  It  is  no  answer  to  say  that  it  was  unreasonable  for  the 
plaintiff  to  wish  to  sit  up  all  night  in  the  coffee  room,  and  the 
county  court  judge  has  misdirected  himself  if  he  took  that  ques- 
tion into  consideration  in  deciding  the  case.  The  innkeeper's 
obligation  to  afford  shelter  arises  whether  the  traveler  comes  by 
day  or  by  night    The  licensing  acts  do  not  affect  the  question. 
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Tlie  nature  of  the  obligation  appears  from  Rolle,  Abr.,  V.  3,  pL 
1;  Hawk.  P.  C,  714;  Bex  v.  Ivena  (1835)  7  Car.  &  P.  213,  48 
Rented  Rep.  780,  and  Fell  v.  Knight  (1841)  8  Mees.  &  W.  269, 
10  L.  J.  Eich.  N.  S.  277,  6  Jnr.  554. 

English  Harrison,  K.C.,  and  R  Burleigh  Muir,  for  the 
defendant,  were  not  heard. 

[698]  Lord  Alverstone,  C.J. :  The  plaintiff  in  this  case 
contends  that  the  defendant  has  broken  his  common-law  duty 
as  an  innkeeper  to  provide  accommodation  for  travelers,  and 
that  this  action  can  be  maintained  if  the  defendant  had  a  room 
at  the  inn  in  which  the  plaintiff  could  have  passed  the  night 
The  county  court  judge  has  found  that  the  defendant's  house 
was  full  as  regarded  proper  sleeping  accommodation ;  that  there 
was  no  empty  bedroom ;  that  there  were  two  rooms  available  for 
the  accommodation  of  the  plaintiff,  and  that  that  accommoda- 
tion was  refused.  I  do  not  think  the  question  whether  the  plain- 
tiff demanded  to  take  the  one  sitting  room  was  submitted  to  the 
county  court  judge,  but  I  do  not  wish  to  decide  this  case  on 
narrow  grounds ;  we  must  assume  that  there  was  some  place  in 
the  house  where  the  defendant  might  have  permitted  the  plain- 
tiff to  stay  for  the  night.  I  think  that  we  should  be  straining 
the  common-law  liability  of  an  innkeeper  if  we  were  to  hold 
that  the  plaintiff  has  a  good  cause  of  action.  The  true  view  is, 
in  my  opinion,  that  an  innkeeper  ma;  not  pick  and  choose  his 
guests ;  he  must  give  the  accommodation  he  has  to  persons  who 
come  to  the  inn  as  travelers  for  rest  and  refreshment.  I  cannot 
think  that  the  authorities  to  which  we  have  been  referred  show 
that,  where  an  innkeeper  provides  a  certain  number  of  bed- 
rooms and  Bitting  rooms  for  the  accommodation  of  guests,  he  is 
under  a  legal  obligation  to  receive  and  shelter  as  many  people 
as  can  be  put  into  the  rooms  without  overcrowding.  I  think 
a  person  who  comes  to  the  inn  has  no  legal  right  to  demand  to 
pass  the  night  in  a  public  sitting  room  if  the  bedrooms  are  all 
full,  and  I  think  that  the  landlord  has  no  obligation  to  receive 
him.  The  landlord  must  act  reasonably ;  he  must  not  captiously 
or  unreasonably  refuse  to  receive  persons  when  he  has  proper 
accommodation  for  tbem.     Here  the  county  court  judge  has 
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found,  in  effect,  that  the  defendant  did  act  reasonably.     For 
these  reasons  I  am  of  opinion  that  the  appeal  must  fail. 

Darling,  J. :  I  am  of  the  same  opinion.  No  doubt  an  inn- 
keeper is  bound  to  provide  accommodation  for  travelers,  but 
he  is  not  bound  to  do  so  at  all  risks  and  all  costs.  He  is  only 
[698]  bound  to  provide  accommodation  so  long  as  his  house  is  not 
full;  when  it  is  full  he  has  no  duty  in  that  respect.  The  ques- 
tion then  arises,  when  an  innkeeper's  house  may  properly  be 
said  to  be  full.  I  do  not  think  that  the  old  cases  can  help  one 
very  much,  because  in  olden  times  people  were  in  the  habit  of 
sleeping  -many  in  one  room,  and  several  in  one  bed.  People 
who  were  absolutely  unknown  to  each  other  would  Bleep  in  the 
same  room,  as  is  done  in  common  lodging  houses  at  the  present 
time.  Therefore,  if  we  got  a  definition  of  "full"  in  one  of  the 
old  cases,  I  should  not  be  surprised  to  find  that  what  was  called 
"full"  then  we  should  now  call  "indecent  overcrowding."  It 
is  the  habit  now  of  people  to  occupy  separate  bedrooms,  and, 
having  regard  to  the  ordinary  way  of  living  at  the  present  time, 
J  think  an  inn  may  be  said  to  be  full  for  the  purpose  of  afford- 
ing accommodation  for  the  night  if  all  the  bedrooms  are  occu- 
pied. There  might  have  been  a  difficulty  here  if  the  plaintiff  had 
said,  "I  will  take  your  sitting  room.  I  do  not  want  to  go  to 
bed.  I  will  Bit  up  all  night."  But  that  difficulty  does  not  arise 
on  the  facts  of  this  case.  The  county  court  judge  has  found  that 
the  house  was  full,  having  regard  to  modern  ways  of  living.  He 
referred  to  Chaucer  and  the  Canterbury  pilgrims.  One  need 
only  look  at  the  "Sentimental  Journey"  to  see  how  people's 
habits  have  altered  since  the  time  of  Laurence  Sterne.  I  am 
of  opinion  that  the  county  court  judge's  decision  was  right 

Channel!  J.:    I  agree. 

'Appeal  dismissed. 

Solicitors  for  plaintiff:  George  TerreU,  Terrell  &  Varley. 
Solicitors  for  defendant:  Morrisons  &  Nightingale. 
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Note. — Duty  of  innkeeper  as  to  shelter  and  entertainment  of 

traveler. 
I.  General  rales. 

a.  Duty  to  receive  and  entertain  travelers,  684. 

b.  Duty  to  furnish  liquor  to  traveler  on  Sunday,  687. 

c.  Termination  of  status  as  "traveler"  while  at  inn,  688. 

d.  Contract  and  terms,  688. 
II.  Limitations  and  exceptions. 

a.  Where  inn  already  full,  689. 

b.  Inability  of  traveler  to  pay,  689. 

o.  As  to  necessity  for  payment  in  advance,  690. 

d.  Kind  and  extent  of  accommodations,  690. 

e,  Conduct,  condition,  or  character  of  traveler,  693. 


a.  IHity  to  receive  and  entertain  traveler*. 

While  there  is  little  direct  authority  as  to  the  duty  of  innkeepers 
to  shelter  travelers,  the  law  seems  to  have  been  well  settled  for  cen- 
turies, and  has  been  recognized  in  numerous  cases  and  by  text  writers 
from  the  earliest  times,  that  an  innkeeper  is  bound  to  receive  and 
entertain  any  traveler  applying  for  the  accommodations  of  his  inn, 
unless  he  has  some  reasonable  ground  for  refusing  him.  Bennett  v. 
Mellor  (1793)  5  T.  B.  273,  2  Bevised  Bep.  593,  13  Eng.  Bui.  Cas. 
118  (obiter) ;  Dansey  v.  Richardson  (18S4)  3  El.  &  Bl.  144,  2  C.  L. 
H.  1443,  23  L.  J.  Q.  B.  N.  S.  217,  18  Jnr.  721  (obiter) ;  Robins  v. 
Gray  [1895]  8  Q.  B.  501,  65  L.  J.  Q.  B.  N.  S.  44,  14  Beports,  671, 
73  L.  T.  N.  8.  252,  44  Week.  Rep.  1,  59  J.  P.  741  (obiter) ;  State 
v.  Steele  (1890)  106  N.  C.  766,  8  L.B.A.  516,  19  Am.  St.  Bep. 
573,  11  S.  E.  478;  Maim  v.  McCutcheon  (1903)  33  Tex.  Civ.  App. 
387,  76  S.  W.  586  (liability  of  innkeeper  for  excluding  guest  without 
cause,  assumed). 

As  early  as  1460  the  rule  was  stated,  in  the  Anonymous  Case,  Y, 
B.  39  Hen.  VI.  folio  18,  that  an  action  on  the  case  lies  against 
an  innkeeper  for  refusal  to  entertain  a  person  applying  for  enter- 
tainment, which  rule  was  also  reiterated  or  recognized  in  the  fol- 
lowing subsequent  cases:  Rex  v.  Bishop  of  Chester  (1499)  Y.  B. 
14  Hen.  VII.  folio  21  (obiter) ;  Anonymous  (1503)  Keilw.  50;  Rex 
v.  Collins  (1623)  2  Bolle  Bep.  345;  Lane  v.  Cotton  (1701)  12  Mod. 
472,  4  Taunt.  628  (obiter,  per  Holt,  Ch.  J.) ;  Johnson  v.  Mid- 
land R.  Co.  (1849)  4  Exch.  367,  18  L.  J.  Exch.  N.  S.  366,  6  Eng. 
By.  &  C.  Cas.  61  (obiter). 

And  in  Rex  v.  Ivens  (1835)  7  Car.  &  P.  213,  it  was  said  that  "an 
indictment  lies  against  an  innkeeper  who  refuses  to  receive  a  guest, 
he  having  at  the  time  room  in  his  bouse,  and  either  the  price  of 
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the  guest's  entertainment  being  tendered  to  him  or  such  circum- 
stances occurring  as  will  dispense  with  that  tender.  This  law  is 
founded  in  good  sense.  The  innkeeper  is  not  to  select  his  guests. 
He  has  no  right  to  say  to  one,  you  shall  come  into  my  inn,  and  to 
another,  you  shall  not,  as  everyone  coming  and  conducting  hiTnaalf 
in  a  proper  manner  has  a  right  to  be  received ;  and  for  this  purpose 
innkeepers  are  a  sort  of  public  servants." 

So,  in  Kisten  v.  Hildebrand  (1848)  9  B.  Mon.  72,  48  Am.  Dec. 
416,  the  court  said,  obiter:  <elt  one  who  keeps  a  common  inn  re- 
fuses to  receive  a  traveler,  or  to  find  him  in  victuals,  etc.,  for  a  rea- 
sonable price  (without  good  excuse;  as,  that  his  house  is  full),  he 
is  liable  not  only  to  a  civil  action,  but  to  an  indictment.  For  having 
taken  upon  himself  a  public  employment,  he  must  serve  the  public 
to  the  extent  of  that  employment  (Bacon,  Abr.  title  Ins  and  Inn- 
keepers, C.  1)." 

In  another  early  case,  it  was  said  that  if  a  common  hostler  re- 
fused me  lodging,  upon  complaint  to  the  ruler  of  the  Till,  he  wilt 
have  direction  thereof.  Anonymous  (1465)  Y.  B.  5  Edw.  IV.  folio 
2;  cited  in  Warbrook  v.  Griffin  (1609)  2  Brownlow,  pt.  2,  p.  254, 
where  it  was  incidentally  said:  "The  innkeeper,  as  to  the  person 
of  his  gnest,  ought  to  receive  him,  and  he  is  compellable  to  do  it." 

And  in  Newton  v.  Trigg  (1691)  1  Shower,  K.  B.  268,  it  was  said 
hat  "innkeepers  are  compellable  by  the  constables  to  lodge  strangers." 

So,  it  is  said  in  1  Hawk.  P.  C.  452 :  "It  seems  also  to  be  clear 
that  if  one  who  keeps  a  common  inn  refuse  either  to  receive  a  traveler 
as  a  guest  into  his  house,  or  to  find  him  victuals  or  lodging,  upon 
his  tendering  him  a  reasonable  price  for  the  same,  he  is  not  only 
liable  to  render  damages  for  the  injury  in  an  action  on  the  case  at 
the  suit  of  the  party  grieved,  but  may  also  be  indicted  and  fined  at 
the  suit  of  the  King.  Also  it  is  said,  that  he  may  be  compelled  by 
the  constable  of  the  town  to  receive  and  entertain  such  a  person  as 
his  guest."  And  to  the  same  effect  is  Bacon's  Abr.  title.  Inns  and 
Innkeepers  (C)  3. 

"By  the  common  law  of  England  every  person  who  keeps  a  common 
inn  is  under  an  obligation  to  receive  and  afford  proper  entertainment 
to  everyone  who  offers  himself  as  a  guest,  if  there  be  sufficient  room 
for  him  in  the  inn,  and  no  good  reason  for  refusing  him."  Gordon 
v.  Silber  (1890)  25  Q.  B.  D.  491. 

And  "an  hotel  keeper  by  opening  his  house  as  an  hotel  offers 
it  to  the  use  of  the  public  as  such,  and  thereupon  the  common  law 
of  England  imposes  on  him  certain  duties  and  gives  him  certain 
rights.  He  has  no  right  to  refuse  to  take  into  his  house  anyone  of 
the  public  who  offers  himself  as  a  guest,  if  he  has  room  for  him  in 
his  house."    Medawar  v.  Grand  Hotel  Co.  [1891]  2  Q.  B.  11. 
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"By  the  common  law,  an  imperative  duty  of  an  innkeeper  was  to 
receive  and  entertain,  for  a  reasonable  compensation,  all  persons 
applying,  not  of  disorderly  conduct,  and  having  the  means  of  pay- 
ment. There  was  aa  little  discretion  left  him  in  the  choice  of  his 
guests,  aa  there  was  to  the  common  carrier  in  the  selection  of  the 
persons  for  whom  he  would  perform  his  duties.  Each  is  engaged 
in  public  employment, — bound,  in  the  absence  of  reasonable  grounds 
for  refusal,  to  serve  all  having  a  necessity  for  their  services."  BeaU 
v.  Posey  (1888)  72  Ala,  383  (obiter). 

So,  as  said  by  Parke,  B.,  in  Hawthorn  v.  Hammond  (1844)  1  Car. 
&  K.  404,  "There  is  no  doubt  that  the  law  is  that  a  person  who  keeps 
a  public  inn  is  bound  to  admit  all  persons  who  apply  peaceably  to  be 
admitted  as  guests." 

"Inns  are  of  necessity ;  an  innkeeper  is  chargeable  to  the  public  and 
compellable  to  lodge  all  comers.  .  .  .  He  cannot  refuse  whom 
he  pleases."  Newton  v.  Trigg  (1691)  1  Shower,  K.  B.  268  (obiier, 
per  Holt,  Ch.  J.) 

"An  innkeeper  holds  out  his  house  as  a  public  place  to  which 
travelers  may  resort,  and  of  course  surrenders  some  of  the  rights 
which  he  would  otherwise  have  over  it.  Holding  it  out  as  a  place  of 
accommodation  for  travelers,  he  cannot  prohibit  persons  who  come 
under  that  character,  in  a  proper  manner  and  at  suitable  times,  from 
entering,  so  long  as  he  has  the  means  of  accommodation  for  them." 
MarJcham  v.  Brown  (1837)  8  N.  H.  523,  31  Am.  Dec.  209  (obiter). 

"One  of  the  incidents  of  his  business  of  common  innkeeper  is  that 
he  is  bound  to  receive  and  entertain  all  such  as  apply  to  him  for  that 
purpose  and  are  in  fit  condition  to  be  taken  into  a  public  inn  as 
guests,  provided  there  be  room  for  that  purpose."  Russell  v.  Fagan 
(1886)  7  HouBt.    (Del.)  389,  8  Atl.  258. 

So,  "it  is  the  duty  of  an  innkeeper  to  receive  into  his  house  all 
strangers  and  travelers  who  may  call  on  him  for  entertainment,  pro- 
vided he  has  room,  and  they  tender  to  him  a  reasonable  sum  for  the 
accommodation  which  they  demand."  Com.  v.  Mitchel  (1850)  2 
Pars.  Sel.  Eq.  Cas.  431  (obiter). 

At  least,  an  innkeeper  "must  admit  and  entertain  to  the  extent 
of  his  accommodation  all  persons  of  the  class  for  whose  entertainment 
he  holds  out  his  house  and  against  whom  no  reasonable  objection  can 
be  shown,"  though  "it  appears  that  he  may  limit  hie  accommodation 
and  entertainment  to  a  certain  class."  Fraser  v.  McOibbon  (1907) 
10  Ont.  Week.  Rep.  54  (obiter). 

And  this  common-law  duty  of  innkeepers  to  receive  and  entertain 
travelers  is  further  recognized  in  the  following  cases :  York  v.  Grind- 
stone (1704)  1  Salk.  388;  Kirkman  v.  Shawcross  (1794)  6  T.  B. 
14,  3  Revised  Rep.  103  (obiter)  ■  Mulliner  v.  Florence  (1878)  3  Q. 
B.  Div.  484,  47  L.  J.  Q.  B.  N.  S.  700,  38  L.  T.  N.  S.  167,  26  Week. 
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Eep.  385  (obiter) ;  Willis  v.  McMahan  (1891)  89  Gal.  156,  26  Pac 
649 ;  Grinnell  v.  Cook  (1843)  3  Hill,  485,  38  Am.  Dee.  663  (obiter) ; 
Cornell  v.  Buber  (1905)  102  App.  Div.  293,  92  N.  T.  Snpp.  434. 

So,  in  fie  Earn/  (1909)  20  Ont.  L.  Hep.  178,  15  Ont.  Week.  Hep. 
1,  affirmed  in  21  Ont.  L.  Rep.  566,  16  Ont  Week.  Eep.  686,  a  mo- 
tion by  a  restaurant  keeper  to  quash  a  municipal  by-law  providing 
that  restaurants  should  be  closed  between  certain  hours  on  Sunday 
afternoon  and  Sunday  night,  it  was  incidentally  said:  "However 
convenient  it  may  be  for  the  hotel  keepers  to  have  a  near-by  res- 
taurant to  which  they  can  turn  the  belated  and  hungry  traveler  of 
a  Sunday  night,  they  cannot  so  relieve  themselves  of  their  proper 
obligation  to  provide  food,  shelter,  and  protection  for  travelers.  They 
are  required  to  supply  food  and  accommodation.  ...  It  is 
their  business  as  public  servants  to  provide  lodging  and  suitable  en- 
tertainment for  all  at  a  reasonable  price.  The  true  definition  of 
an  ion  is  a  house  where  the  traveler  is  furnished  with  everything 
which  he  may  have  occasion  for  while  upon  his  way.  .  .  .  If  he 
comes  late,  he  can  rouse  up  the  innkeeper  and  call  for  supper  and 
bed,  and  that  is  accommodation  to  which  he  is  entitled.  The  guest 
is  entitled  to  a  sufficient  supply  of  wholesome  food,  having  regard 
to  the  time  of  his  arrival." 

The  mere  lack  of  food,  without  any  evidence  to  justify  such  lack, 
does  not  relieve  an  innkeeper  from  his  obligation  to  he  provided  with 
food  for  guests.  Attvater  v.  Sawyer  (1884)  76  Me.  539,  49  Am. 
Rep.  634. 

Nor  is  the  lateness  of  the  hour  at  which  a  traveler  arrives  any 
excuse  for  refusing  to  receive  him  into  the  inn ;  and  "if  the  traveler 
conducts  himself  properly  the  innkeeper  is  bound  to  admit  him  at 
whatever  hoar  of  the  night  he  may  arrive."  Rex  v.  Ivens  (1837)  7 
Car.  &  P.  213. 

Furthermore,  an  innkeeper  has  no  right  to  insist  on  knowing  a 
traveler's  name  and  abode  before  admitting  him  to  the  inn.    Ibid. 

And  the  mere  fact  of  infancy  alone  in  an  applicant  will  not  justi- 
fy an  innkeeper  in  refusing  him, — the  innkeeper  being  legally  bound 
to  receive  and  entertain  all  guests  apparently  responsible  and  of  good 
conduct,  who  come  to  his  house.  Watson  v.  Cross  (1865)  %  Dot. 
147. 

6.  Duty  to  furnish  liquor  to  traveler  on  Sunday. 

In  Halt  v.  Stats  (1844)  4  Harr.  (Del)  132,  a  prosecution  of  an 
innkeeper  for  "having  done  and  performed  worldly  employment  and 
business"  on  Sunday,  by  selling  a  glass  of  brandy,  it  was  held  that 
an  innkeeper  is  hound  to  receive  and  entertain  all  travelers  on  Sun- 
day as  on  any  other  day,  furnishing  them  with  refreshments  required, 
including  liquor, — so  that  serving  a  guest  with  liquor  is,  as  to  nun, 


^Google 


eSS  ANNOTATION. 

a  work  of  necessity,  and  not  within  the  act  against  the  profanation 
of  the  Lord's  day. 

But  in  Com.  ex  rel.  Barr  v.  Naylor  (1859)  34  Pa.  86,  the  conrt 
said :  "If  a  traveler  came  to  an  innkeeper  on  Sunday,  he  is  bound 
to  receive  him  and  afford  him  rest  and  refreshment,  though  he  may 
Dot  sell  him  liquor.  Inns  are  designed  for  public  convenience,  as 
places  of  rest  for  the  stranger  and  traveler,  and  as  such  may  be  used 
on  Sunday,  without  violation  of  the  act  of  1794  [forbidding  worldly 
employment  on  the  Lord's  day] ;  but  as  places  for  selling  liquor  on 
that  day  they  are  forbidden  both  by  the  letter  and  the  spirit  of 
that  enactment." 

c.  Termination  of  statue  am  "traveler"  while  at  tout. 

But  while  the  proprietors  of  a  hotel  carrying  on  business  accord- 
ing to  the  custom  of  England  are  bound  to  take  in  every  traveler 
that  comes  and  asks  for  lodgings,  if  there  is  room  for  them,  a  person 
coming  to  an  inn  in  the  character  of  a  traveler  does  not  necessarily 
retain  the  same  character  for  any  length  of  time,  however  long;  and 
when  he,  in  fact,  ceases  to  be  a  traveler,  and  remains  at  the  inn  in 
some  other  capacity,  the  innkeeper  is  fully  justified,  after  giving 
reasonable  notice  to  leave,  in  ejecting  him  from  the  inn  and  refusing 
him  further  admission.  Lomond  v.  Richard  [1897]  1  Q.  B.  541, 
68  L.  J.  Q.  B.  N.  S.  315,  76  L.  T.  N.  S.  141,  45  Week.  Bep.  289,  61 
J.  P.  860. 

But  the  mere  fact  that  one  who  came  to  an  inn  and  was  there  re- 
ceived as  a  traveler  or  guest  has  remained  six  weeks,  paying  board 
by  the  week  two  days  in  advance,  does  not  show  that  the  relation  has 
terminated,  so  that  the  landlord  can  abruptly  dismiss  him  without 
cause, — though  if  he  had  rented  a  certain  apartment  as  a  tenant 
for  a  certain  term,  he  would  have  been  no  longer  a  guest  Whiting 
v.  MXlt  (1851)  7  IT.  C.  Q.  B.  450. 

A.  Contract  and  term*. 

No  previous  contract  is  necessary  to  entitle  a  traveler  to  enter- 
tainment at  an  inn.    Parker  v.  Flint  (1698)  12  Mod.  254. 

And  "as  they  [innkeepers]  cannot  refuse  to  receive  guests,  so 
neither  can  they  impose  unreasonable  terms  on  them."  Kirlcman  v. 
Shawcrots  (1794)  6  T.  R.  14,  3  Revised  Rep.  103. 

Innkeepers  are  bound  to  make  reasonable  rates  (Parker  v.  Flint, 
supra),  and  are  indictable  for  extortion  if  they  take  excessive  prices 
for  their  accommodations.  Newton  v.  Trigg  (1691)  1  Shower,  268; 
Luton  v.  Bigg  (1691)  Skinner,  291;  Crisp  v.  Pratt  (1639)  Cro. 
Car.  649;  Bacon,  Abr.  title,  Inns  and  Innkeepers  (C)  2. 

And  it  has  sometimes  been  provided  by  statute  that  an  innkeeper 
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shall  not  take  higher  prices  than  those  fixed  by  certain  authority. 
Stale  v.  Wynne  (1821)  8  N.  C.  (1  Hawks)  451. 

II.  Limitations  and  exceptions. 

a.  Where  inn  already  full. 

As  indicated  in  man;  of  the  above  cases,  the  fact  that  an  inn 
is  already  full  is  a  reasonable  ground  for  the  refusal  of  a  traveler 
applying  for  lodging  there.  So,  in  Bennett  v.  Mellor  (1793)  5  T. 
R.  273,  2  Revised  Hep.  593,  Buller,  J.,  said:  "The  circumstances 
of  this  case  distinguish  it  from  that  cited,  where  the  innkeeper  said 
his  house  was  full,  and  refused  to  take  the  guest ;  that,  if  true,  is  a 
good  excuse." 

"If  the  innkeeper  has  no  room  in  his  house,  then  he  is  not  bound 
to  take  in  any  person  who  offers  himself  as  a  guest."  Medawar  v. 
Grand  Hotel  Co.  [1891]  2  Q.  B.  11,  60  L.  J.  Q.  B.  N.  S.  809,  64 
L.  T.  N.  S.  851,  55  J.  P.  614. 

And,  as  said  in  Browne  v.  Brandt,  a  traveler  has  no  right  to  de- 
mand to  pass  the  night  in  a  public  room  of  an  inn,  if  the  bedrooms 
are  all  full,  and,  in  such  case,  the  innkeeper  is  under  no  obligation 
to  receive  him ;  an  inn  is  "full"  for  the  purpose  of  affording  accommo- 
dation for  the  night,  if  all  the  bedrooms  are  occupied. 

But  if  an  innkeeper  refuses  to  entertain  a  guest  on  the  false  pre- 
tense that  his  house  is  full,  action  on  the  case  lies  against  him. 
White's  Case  (1558)  2  Dyer,  158b;  Bennett  v.  Mellor  (1793)  5  T. 
K.  273,  2  Bevised  Bep.  593,  13  Eng.  Bui.  Cas.  118;  Bacon,  Abr. 
title,  Actions  on  the  Case  (F)  2;  Bolle,  Abr.  title,  Action  Sur  Case 
(F)l. 

And  even  if  the  only  unoccupied  room  has  been  engaged  before- 
hand by  someone  else,  while  it  may  be  that,  when  the  hirer  of  the 
room  arrives,  or  for  a  reasonable  time  before  his  arrival,  the  hotel 
keeper  is  entitled  to  resume  possession  of  the  room,  in  order  that 
he  may  prepare  it  and  deliver  it  to  the  hirer  on  his  coming,  yet,  until 
the  room  is  wanted  for  the  new  guest,  it  seems  that  according  to  the 
common  law  and  the  custom  of  the  realm,  the  innkeeper  is  bound  to 
afford  accommodation  to  anyone  who  offers  himself  as  a  guest,  and 
until  the  room  is  wanted  by  those  who  have  acquired  a  right  to  occupy 
it,  an  arriving  guest  is  entitled  to  find  accommodation  in  it.  Medawar 
t.  Grand  Hotel  Co.  supra. 

b.  inability  of  traveler  to  paf. 

An  innkeeper,  however,  "does  not  absolutely  engage  to  receive  every 
person  who  comes  to  his  house,  but  only  such  as  are  capable  of  paying 
a  compensation  suitable  to  the  accommodation  provided."    Thompson 
B.  R.  Cas.  Vol.  II.— 44. 
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v.  Lacy  (1820)  3  Bom.  &  Aid.  283,  22  Berated  Kep.  385  (obiter,  per 
Abbott,  C.  J.) ;  cited  in  Markham  v.  Brown  (1837)  8  N.  H.  523,  31 
Am.  Dec  209,  to  the  effect  that  "he  is  not  obliged  to  receive  one 
who  ie  not  able  to  pay  for  his  entertainment." 


And,  as  also  indicated  in  many  of  the  above  cases,  it  seems  that 
payment  may  be  required  in  advance  for  the  accommodation  demand- 
ed by  a  traveler.  Anonymous  (1460)  Y.  B.  39  Hen.  VI.  folio  18; 
Atty.  Gen.  v.  Capel  (1494)  Y.  B.  10  Hen.  VII.  folio  7;  Jackson  v. 
Rogers  (1683)  2  Shower,  327  (obiter). 

"Although  the  innkeeper  is  bound  to  receive,  the  guest  must  not 
only  be  ready  and  willing,  and  before  he  can  insist  as  of  right  to 
be  received  he  must  offer,  to  pay  whatever  is  a  reasonable  charge; 
and  a  guest  who  has  been  received  loses  the  right  to  be  entertained 
if  he  neglects  or  refuses  to  pay  upon  reasonable  demand.1*  Doyle  v. 
Walker  (1867)  26  TJ.  C.  Q.  B.  502. 

So,  in  Pinchon's  Case  (1611)  9  Coke,  86b,  it  was  said,  obiter: 
"A  victualer  or  hostler  is  not  compellable  to  deliver  victuals  till  he 
be  paid  for  them  in  hand." 

"An  innkeeper  may  demand  expenses  before  he  receives  a  guest." 
MulUner  v.  Florence  (1878)  3  Q.  B.  D.  484,  47  L.  J.  Q.  B.  N.  S. 
700,  38  L.  T.  X.  S.  167,  26  Week.  Rep.  385  (obiter,  per  Bramwell, 
L.  J-). 

And  thus  it  is  necessary,  in  an  action  against  an  innkeeper  for  his 
refusal  to  furnish  accommodations,  to  allege  either  a  tender  of  the 
amount  to  which  he  would  be  reasonably  entitled  for  the  entertain- 
ment demanded,  or  facts  justifying  a  failure  to  make  such  tender, — 
as,  that  he  shut  up  his  doors  or  windows,  so  that  a  tender  was  im- 
possible. Fell  v.  Knight  (1841)  8  Meea.  &  W.  269,  5  Jur.  554,  10 
L.  J.  Eich.  N.  S.  277  (obiter). 

But  in  Rex  v.  Ivens  (1835)  7  Car.  A  P.  213,  it  was  said:  "It  is 
now  a  custom  so  universal  with  innkeepers  to  trust  that  a  person 
will  pay  before  he  leaves  an  inn,  that  it  cannot  be  necessary  for  a 
guest  to  tender  money  before  he  goes  into  an  inn," — especially  if 
no  objection  to  his  reception  on  that  ground  is  made  at  the  time. 

d.  Kinil  and  mrtent  of  rooMMtodaMoM. 

An  innkeeper  is  bound  to  provide  only  reasonable  and  proper  ac- 
commodations for  his  guests,  and  is  not  bound  to  provide  the  precise 
room  the  latter  may  select.  Fell  v.  Knight,  supra,  cited  in  De  Wolf 
v.  Ford  (1908)  193  N.  Y.  397,  21  L.R.A.(N.S.)  860,  127  Am.  St 
Kep.  969,  86  N.  E.  527,  reversing  119  App.  Div.  808,  104  N.  Y. 
Supp.  876,  where  the  court  said,  obiter:  "Although  he  impliedly 
invites  the  public  to  his  establishment,  be  is  bound  to  furnish  no 
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particular  kind  of  entertainment  or  accommodation,  except  such  aa 
may  be  expressly  stipulated  for,  or  such  as  may  be  reasonably  im- 
plied from  the  prices  which  he  charges,  or  the  grade  of  the  inn  which 
he  maintains.  And  while  he  is  bound  to  accept  aa  gueats  all  proper 
persons,  so  long  as  he  has  room  for  them,  he  is  under  no  legal  ob- 
ligation to  assign  a  guest  to  any  particular  apartment." 

So,  an  innkeeper  is  not  liable  in  damages  for  putting  a  guest  out 
of  the  room  to  which  he  has  been  assigned,  provided  he  offers  him 
proper  and  suitable  accommodations  in  lieu  thereof.  Hervey  v.  Hart 
(1906)  149  Ala.  604,  9  L.B.A.(N.S.)  213, 123  Am.  St.  Bep.  67,  42 
So.  1013,  13  A.  A  B.  Ann.  Cas.  1049. 

Ab  stated  in  Doyle  v.  Walker  (1867)  26  TT.  C.  Q.  B.  502,  "what- 
ever may  be  the  traveler's  rights  to  be  received  as  a  guest,  and  to  be 
reasonably  entertained  and  accommodated,  the  landlord  has,  in  our 
opinion,  the  sole  right  to  select  the  apartment  for  the  guest,  and,  if 
he  finds  it  expedient,  to  change  the  apartment  and  assign  the  guest 
another,  without  becoming  a  trespasser  in  making  the  change.  If, 
having  the  necessary  convenience,  he  refuses  to  afford  reasonable 
accommodation,  he  is  liable  to  an  action,  but  not  of  trespass.  There 
is  no  implied  contract  that  a  guest  to  whom  a  particular  apartment 
has  been  assigned  shall  retain  that  particular  apartment  so  long  as  he 
chooses  to  pay  for  it" 

And  as  a  guest  at  an  inn  has  no  right  to  insist  upon  having  a 
particular  room,  upon  refusal  of  a  guest  to  leave  a  room  where  he 
has  misconducted  himself  to  the  annoyance  of  other  guests,  the  land- 
lord may  remove  him  from  thence,  though  not  from  the  inn.  Scrive- 
nor  v.  Reed  (1858)  6  Week.  Bep.  603. 

Likewise,  "an  innkeeper  is  not  bound  by  law  to  find  showrooms 
for  his  guests,  but  only  convenient  lodging  rooms  and  lodging."  Bur- 
gess v.  Clements  (1815)  4  Maule  &  S.  306,  Holt,  211,  note,  1  Starkie, 
261,  note,  16  Bevised  Bep.  473. 

And  a  guest  is  not  entitled  to  be  served  in  a  room  exactly  to  his 
own  taste,  but  the  innkeeper  can  select  the  room  in  which  to  serve  the 
guest,  provided  only  it  is  a  decent  and  proper  room.  Beg.  v.  Sprague 
(1899)  63  J.  P.  233. 

So,  an  innkeeper  is  not  guilty  of  neglect  and  refusal  to  supply 
victuals  to  a  traveler  requiring  them,  where  he  merely  refuses  to 
serve  a  lady  in  "rational"  cycling  costume  in  his  coffee  room,  but 
offers  to  serve  her  in  the  bar  parlour.    Ibid. 

But  under  a  statute  providing  for  a  forfeiture  to  a  citizen  denied 
the  full  and  equal  enjoyment  of  the  accommodations  of  an  inn  on 
account  of  race  or  color,  an  innkeeper  is  liable  if  his  clerk  agrees 
to  permit  a  negro  to  stop  there  only  on  condition  that  he  will  take 
his  meals  in  the  "ordinary"  and  away  from  the  other  guests,  such 
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condition  being  imposed  solely  because  the  applicant  is  a  negro. 
Fruchey  v.  Eagleson  (1896)  16  Ind.  App.  88,  43  N.  E.  146. 

«.  Conduct,  condition,  or  character  of  traveler. 

Other  reasonable  grounds  for  denying  to  a  traveler  the  accommo- 
dations of  an  inn  are  his  improper  conduct,  unfit  condition,  or  bad 
character.  As  said  by  Coleridge,  J.,  in  Bex  v.  Ivent  (1835)  7  Car. 
&  P.  213,  "If  a  person  came  to  an  inn  drunk,  or  behaved  in  an  in- 
decent or  improper  manner,  I  am  of  the  opinion  that  the  innkeeper  is 
not  bound  to  receive  him." 

And  it  is  now  expressly  provided  by  statute  [licensing  Act  1872 
(35  &  36  Vict  chap.  94)  §  13],  in  England,  that  an  innkeeper 
whose  premises  are  licensed  for  the  sale  of  intoxicating  liquors  may 
refuse  to  admit  to  the  premises  any  person  who  is  drunk,  while  it 
seems  that  even  at  common  law  an  innkeeper  was  not  bound  to  ad- 
mit a  drunken  person.  Thompson  v.  McKenzie  [1908]  1K.B.  905, 
77  L.  J.  K.  B.  N.  8.  605,  72  J.  P.  150,  98  L.  T.  N.  S.  896,  24  Times 
L.  Bep.  330,  52  Sol.  Jo.  302. 

"He  may  exclude  such  as  are  not  sober,  orderly,  able  to  pay  his 
reasonable  charges,  or  such  as  ply  his  guests  with,  solicitations  for 
patronage  in  their  business,  or  whose  filthy  condition  would  annoy 
other  guests."  Fraser  v.  McOibbon  (1907)  10  Ont.  Week.  Rep.  54 
(obiter) . 

So,  it  seems  that  an  innkeeper  is  not  bound  to  entertain  and  lodge 
an  agent  employed  by  a  rival  house  to  decoy  away  travelers  accus- 
tomed to  stop  at  his  inn.  Jencks  v.  Coleman  (1835)  %  Snmn.  221, 
Fed.  Cas.  No.  7,258  (ooifer). 

Nor  is  an  innkeeper  bound  to  receive  a  traveler  who,  having  been 
in  the  habit  of  visiting  the  inn  with  large  dogs,  which  were  an 
annoyance  to  other  customers  and  a  nuisance  to  the  innkeeper,  in- 
sists, after  notice  to  cease  bringing  the  dogs,  upon  bringing  one  of 
them  with  him  into  the  inn.  Reg.  v.  Rymer  (1877)  2  Q.  B.  D. 
136,  46  L.  J.  Mag.  Cas.  108,  35  L.  T.  N.  S.  774,  25  Week.  Bep.  415, 
13  Cox,  C.  C.  378. 

An  innkeeper  may  turn  out  of  his  house  any  person  conducting 
himself  there  in  a  disorderly  manner,  or  making  a  disturbance  and 
refusing  upon  request  to  leave.  Howell  v.  Jackson  (1834)  6  Car.  & 
P.  723. 

And  an  innkeeper  has  a  right  to  refuse  to  serve  further  guests 
who  are  conducting  themselves  improperly  as  such,  and  to  order 
them  to  leave  the  inn ;  and  if  they  wrongfully  refuse  to  leave,  after 
a  request  to  do  so,  he  has  a  right  to  remove  them  by  a  reasonable  de- 
gree of  force  whether  or  not  they  are  continuing  to  conduct  themselves 
in  an  improper  manner.  Holden  v.  Carrahtr  (1907)  195  Mass.  392, 
81  N.  E.  261, 11  A.  &  E.  Ann.  Cas.  724. 
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But  while  "an  innkeeper's  right  to  exclude  from  his  inn  all  dis- 
orderly persons, — all  persons  who  come  with  an  intent  to  make  an 
assault,  or  to  insult  him  or  his  customers, — and  the  right  to  ex- 
clude such  without  waiting  until  the  assault  was  made,  or  the  affray 
begun,  or  the  insult  perpetrated,  may  be  admitted,"  mere  apprehen- 
sion of  an  assault,  or  of  insult  to  himself  or  his  customers,  does  not 
justify  a  refusal  on  the  part  of  the  innkeeper  to  entertain  travelers, 
unless  he  has  a  reasonable  cause  for  such  apprehension.  Atwater  v. 
Sawyer  (1884)  76  Me.  539, 49  Am.  Rep.  634. 

And  while,  if  a  guest  is  wilfully  troublesome  to  an  innkeeper  and 
annoying  to  other  guests,  the  innkeeper  may  rightfully  put  him 
out  of  the  house,  using  no  unnecessary  force  or  violence,  yet,  if  the 
annoying  sets  of  the  guest  are  the  result  of  sickness,  the  innkeeper 
can  remove  him  only  in  a  manner  suited  to  his  condition,  and  will 
be  liable  for  his  death,  if  he  is  forcibly  driven  out  into  the  street  dur- 
ing a  winter  storm  without  adequate  covering,  and  left  for  half  an 
hour  lying  in  a  stream  of  melting  ice  and  snow  running  over  the 
pavement,  where  he  falls  from  inability  to  stand  on  his  feet,  if  it  is 
reasonable  to  suppose  that  death  may  follow  such  a  sudden  exposure 
in  his  condition.  McIIugh  v.  Schlosser  (1894)  159  Pa.  480,  23 
L.R.A.  574,  39  Am.  St.  Rep.  699,  28  Atl.  291. 

And  where  a  guest  is  taken  ill  at  a  hotel  with  a  contagious  disease, 
while  the  proprietor,  after  notice  to  leave,  has  a  right  to  remove  such 
guest,  in  a  careful  and  becoming  manner,  and  at  an  appropriate  hour, 
to  some  hospital  or  other  place  of  safety,  provided  the  life  of  the 
guest  be  not  imperiled  thereby,  he  is  liable  on  the  ground  of  negli- 
gence or  for  the  abuse  of  authority,  if  he  exercises  this  right  at  an 
improper  time  or  in  an  illegal  and  unbecoming  manner.  Levy  r. 
Corey  (1884)  1  If.  T.  City  Ct.  Rep.  Supp.  57. 

If  a  person  is  in  an  unfit  condition  to  be  in  an  inn, — as  a  chimney 
sweep  in  his  working  clothes, — the  innkeeper  is  justified  in  insisting 
upon  his  leaving.  Pidgeon  v.  Legge  (1657)  5  Week.  Rep.  649,  21 
J.  P.  743. 

And  an  innkeeper  is  justified  in  refusing  to  entertain  a  person  of 
bad  reputation,  who  is  also  guilty  of  a  trespass  or  violence  in  the 
house.    Ooodetww  v.  Travis  (1808)  3  Johns.  427. 

An  innkeeper  "is  not  bound  to  admit  one  whose  notorious  char- 
acter as  a  thief  furnishes  good  reason  to  suppose  that  he  will  pur- 
loin the  goods  of  his  guests  or  his  own."  And  he  "may  exclude  com- 
mon brawlers,  and  anyone  who  comes  with  intent  to  commit  an 
assault  or  make  an  affray.  So,  he  may  prohibit  the  entry  of  one 
whose  misconduct  in  other  particulars,  or  whose  filthy  condition, 
would  subject  his  guests  to  annoyance.  He  has  a  right  to  prohibit 
common  drunkards  and  idle  persons  from  entering,  and  to  require 
them,  and  others  before  mentioned,  to  depart,  if  they  have  already 
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entered."    Markham  T.  Brown  (1837)  8  N.  H.  523,  31  Am.  Dec. 
209. 

And  while  it  is  the  duty  of  an  innkeeper,  provided  he  haa  room, 
to  receive  into  his  inn  and  entertain  any  traveler  who  may  call  for 
entertainment,  if  he  is  a  fit  person  to  be  admitted  and  to  receive 
entertainment,  and  tenders  a  reasonable  sum  for  the  entertainment 
demanded,  the  innkeeper  is  not  bound  to  receive  or  entertain  as  a 
guest  anyone  who,  by  reason  of  his  not  being  &  law-abiding  citizen, 
but  being  engaged  in  a  business,  such  as  prize  fighting,  which  is  in 
violation  of  the  laws  of  various  states,  is  not  a  proper  person  to 
be  admitted;  and  it  is  a  question  for  the  jury  whether  such  a  person 
is  a  proper  person.   Nelson  v.  Boldt  (1910)  180  Fed,  779. 

A.  C.  W. 


[ENGLISH  COURT  OF  APPEAL.] 

OLAKK  v.  LONDON  GENERAL  OMNIBUS  COMPANY, 
LIMITED. 

[1908]    2   K.    B.  048. 

Abo  Reported  in  76  L.  J.  K.  B.  N.  S.  907,  05  L.  T.  N.  8.  435,  22  Tun*. 

L.    B.    891. 

Matter  and  servant  —  Cause  of  action  —  Negligence  causing  death 
—"Actio  personalis  moritur  cum  persona"  —  Parent  and  child  — 
Recovery  of  burial  expenses  —  Fatal  accidents  act  1849  (9  &  10 
Viet.  chap.  93). 

A  master  cmnnot  maintain  an  action  for  injuries  which  cause  the 
immediate  death  of  his  servant. 

A  father  cannot  recover,  either  at  common  law  or  under  the  fatal 
accident*  act  1840  (Lord  Campbell'*  act), the  funeral  expenses  to  which 
he  lias  been  put  in  burying  an  unmarried  infant  daughter  whose  death 
was  caused  by  reason  of  the  defendants'  negligence,  and  who  was 
residing  with  her  father  at  the  time  of  her  death. 

Osbon  v.  aillett  (1873)  L.  R.  8  Ex.  88,  42  L.  J.  Bzch.  N.  a  53, 
approved. 

(July   11,  IBM.) 

Appeal  by  the  defendants  from  the  judgment  of  Darling,  J., 
at  the  trial  of  the  action  with  a  common  jury. 

The  action  was  brought  by  the  plaintiff  under  the  fatal  acci- 
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dents  act  1846  (Lord  Campbell's  Act),  and  at  common  law,  to 
recover  damages  for  loss  sustained  by  him  owing  to  the  death 
of  hiB  daughter  (aged  twelve)  in  consequence  of  the  alleged  neg- 
ligence of  the  defendants'  servants  in  driving  an  omnibus,  and 
also  for  damage  done  to  two  bicycles. 

It  appeared  at  the  trial  that  the  deceased  girl  lived  wtih  her 
[649]  parents  and  had  been  in  the  habit  of  assisting  her  mother 
in  the  house,  and  that  since  her  death  additional  assistance  in 
the  way  of  a  permanent  servant  living  in  the  house  had  been 
rendered  necessary.  On  the  morning  of  May  18,  1904,  about  7 
o'clock,  the  plaintiff  was  cycling  with  his.  daughter  along  the 
New  King's  road,  Fulham,  on  their  return  home,  when  the 
daughter  came  into  collision  with  an  omnibus  which  was  coming 
out  of  one  of  the  defendants'  yards.  The  daughter  received 
injuries  which  resulted  in  her  almost  immediate  death.  Both 
bicycles  were  also  badly  damaged. 

The  plaintiff  brought  the  action  as  father  of  the  deceased,  on 
behalf  of  himself  as  the  person  entitled,  and  in'  hiB  personal 
capacity.  At  the  time  of  her  death  her  schooling  was  costing 
nothing. 

The  plaintiff  claimed  (a)  the  funeral  expenses  to  which  he 
had  been  put;  (b)  the  traveling  expenses  incurred  to  recruit  the 
health  of  himself  and  his  wife,  they  having  become  ill  by  rea- 
son of  the  shock  occasioned  by  their  daughter's  death;  (c)  the 
amount  of  the  damage  done  to  the  bicycles;  and  (d)  the  loss 
sustained  by  the  plaintiff  owing  to  the  loss  of  the  services  of  his 
daughter. 

The  jury  found,  in  answer  to  questions  left  to  them  by  Dar- 
ling, J.,  (a)  that  the  defendants  were  guilty  of  negligence 
which  caused  the  death  of  the  plaintiffs  daughter;  (6)  that  the 
plaintiff  had  suffered  no  damage  by  reason  of  any  loss  of  his 
daughter's  service;  (c)  that  the  plaintiff  and  Mb  wife  became 
ill  in  consequence  of  the  death  of  their  daughter;  (d)  that  the 
damages  in  consequence  of  such  illness  were  202.;  (e)  that  the 
amount  of  the  funeral  expenses  was  141.,  and  the  damage  to  the 
bicycles  61. 

Darling,  X,  gave  judgment  for  the  plaintiff  for  201.,  being  142. 
for  the  funeral  expenses  and  61.  for  the  damage  to  the  bicycles. 
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He  held  that  the  plaintiff  was  not  entitled  to  recover  the  202. 
awarded  as  damages  in  consequence  of  the  plaintiff's  illness  and 
that  of  his  wife. 

The  defendants  appealed  from  bo  much  of  the  judgment  as 
directed  that  judgment  be  entered  for  the  plaintiff  for  141.,  the 
amount  of  the  funeral  ( 


[650]  Roskill,  K.C.,  and  Horace  Marshall,  for  the  defend- 
ants. The  judge  was  wrong  in  holding  that  the  funeral  expenses 
were  recoverable.  They  are  not  recoverable  either  at  common 
law  or  under  Lord  Campbell's  act.1  The  law  was  summarized 
by  Lord  Ellenborough  in  Baker  v.  Bolton  (1808)  1  Campb. 
493,  10  Revised  Hep.  734,  where  be  said  that  "in  a  civil  court 
the  death  of  a  human  being  could  not  be  complained  of  as  an 
injury."  In  Higgins  v.  Butcher  (1806)  Yelv.  89,  it  was  held 
that  a  husband  could  not  recover  for  injuries  done  to  bis  wife 
which  caused  her  death.  These  are  the  only  two  authorities  prior 
to  Lord  Campbell's  act  This  lack  of  authority  points  to  the 
fact  that  the  law  was  considered  to  be  absolutely  clear,  that  there 
was  no  remedy  for  the  death  of  a  human  being.     This  view  is 

1  Fatal  accidents  act  1846  (Lord  Campbell'*  act):  "'Whereas  no  action 
at  taw  is  maintainable  against  a  parson  who  by  bis  wrongful  act,  neglect, 
or  default  may  have  caused  the  death  of  another  peraon,  and  it  is  often- 
times  right  and  expedient  that  the  wrongdoer  in  such  case  should  be  an- 
swerable in  damages  for  the  injury  so  caused  by  him:'  Be  It  therefore  en- 
acted .  .  .  that  whensoever  the  death  of  a  person  shall  be  canned  by 
wrongful  act,  neglect,  or  default,  and  the  act,  neglect,  or  default  is  aueh  a* 
would  (if  death  had  not  ensued)  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  respect  thereof,  then  and  in  ercry 
such  case,  the  person  who  would  have  been  liable  If  death  had  not  ensued 
■hall  be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  felony." 

Beet.  2 :  "And  be  it  enacted  that  every  such  action  shall  be  for  the  benefit 
□f  the  wife,  husband,  parent,  and  rhild  of  the  person  whose  death  shall  have 
been  so  caused,  and  shall  be  brought  by  and  in  the  name  of  the  executor 
or  administrator  of  the  person  deceased;  and  in  every  such  action  the  jury 
may  give  such  damages  as  they  may  think  proportioned  to  the  injury 
resulting  from  aueh  death  to  the  parties  respectively  for  whom  and  for 
whose  benefit  such  action  shall  be  brought;  and  the  amount  so  recovered, 
after  deducting  the  costs  not  recovered  from  the  defendant,  shall  be  di- 
vided amongst  the  before-mentioned  parties  in  such  shares  as  the  jury 
by  their  verdict  shall  find  and  direct." 
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supported  by  the  preamble  to  Lord  Campbell's  act,  which  re- 
cites that  "no  action  at  law  is  now  maintainable  against  a  per- 
son who,  by  bis  wrongful  act,  neglect,  or  default,  may  have 
caused  the  death  of  another  person."  In  Duncan  v.  Findlater 
(1839)  6  Clark  &  F.  894,  Maclean  &  R,  911,  Sir  J.  Campbell, 
A.  G.,  in  his  argument,  said:  "By  the  English  law,  if  a  man's 
wife  or  son  [651]  should  be  killed  on  the  spot,  he  could  hare  no 
action  against  the  person  whose  negligence  had  caused  the  death." 
This  appears  to  have  been  approved  by  the  House  of  Lords.  The 
decision  in  Raymond  v.  Fitch  (1835)  2  Cromp.  M.  &  R.  588, 
is  not  in  point  except  for  the  dictum  of  Lord  Abinger,  C.  E., 
who  said  "the  maxim  that  Actio  personalia  moritur  cum  per- 
sona is  not  applied  in  the  old  authorities  to  causes  of  actions 
on  contracts,  but  to  those  in  tort,  which  are  founded  on  malfeas- 
ance or  misfeasance  to  the  person  or  property  of  another,  which 
latter  are  annexed  to  the  person  and  die  with  the  person,  ex- 
cept where  the  remedy  is  given  to  the  personal  representative 
by  the  statute  law."  The  decision  of  the  majority  of  the  judges 
in  Osborn  v.  Oillett  (1873)  L.  R.  8  Ex.  88,  is  in  the  defend- 
ants' favor.  That  was  an  action  for  the  loss  of  service  of  a  daugh- 
ter and  for  burial  expenses.  Pigott,  B.,  said :  "It  is  admitted 
that  no  case  can  be  found  in  the  books  where  such  an  action  as 
the  present  has  been  maintained,  although  similar  facts  must 
have  been  a  matter  of  very  frequent  occurrence;"  and,  later: 
"We  are  not  at  liberty  to  disregard  the  law  thus  established  go 
long  ago,  and  expressly  recognized  by  the  Legislature,  nor  in 
effect  to  add  by  the  decision  of  this  court  another  clause  to  Lord 
Campbell's  act.  For  these  reasons,  as  regards  the  loss  of  serv- 
ice, therefore,  I  think  this  action  is  not  maintainable,  and  the 
same  reason  applies  also  to  the  expense  of  the  burial." 

Kelly,  C.B.,  in  his  judgment  agreed  with  Pigott,  B.  Bram- 
well,  B.,  on  the  other  band,  in  bis  dissenting  judgment,  thought 
that  the  action  was  maintainable,  but  none  of  the  cases  which  he 
cited,  when  carefully  examined,  are  opposed  to  the  defendants' 
present  contention;  and  Reg.  v.  Vann  (1851)  21  L.  J.  Mag.  Cas. 
K.  S.  39,  2  Den.  C.  C.  325,  Temple  &  M.  632,  upon  which 
Bramwell,  B.,  relied  as  to  the  funeral  expenses  being  recover- 
able, does  not  bear  out  that  proposition.     There  was  no  decision 
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in  that  case  that  a  person  is  legally  bound  to  bar;  his  child ;  all 
that  was  decided  was  that  the  guardians  could  recover  the  fu- 
neral expenses  which  they  had  incurred  in  burying  the  child  if 
the  father  had  means,  not  that  the  father  himself  was  under  a 
duty  to  bury  it-  If  the  father  were  under  a  legal  liability  to 
bury  his  child,  a  failure  on  his  part  to  perform  that  duty  would 
render  him  liable  to  [65S]  punishment;  but  there  is  no  punish- 
ment imposed  by  any  statute  for  failure  to  bury. 

[Lord  Alverstone,  C.J. :  Reg.  v.  Vann  (1851)  21  L.  J. 
(Mag.  Cas.  N.  S.)  39,  2  Den.  C.  C.  325,  Temple  &  M.  632, 
seems  to  be  an  authority  for  the  proposition  that  a  father  who 
has  the  means  is  bound  to  bury  his  child.] 

There  is  no  poor  law  statute  which  compels  a  father  to  bury 
his  child.    It  was  suggested  in  Reg.  v.  Stewart  (1840)  12  Ad. 

6  El.  773,  L.  R  4  P.  4  D.  349,  8  Eng.  Eul.  Cas.  462,  that  at 
common  law  someone  was  liable  to  bury  the  body  decently. 

[Sir  Gorell  Barnes, P.:  BramwelL,  B.,  put  the  liability  for 
the  funeral  expenses  on  the  ground  that  an  obligation  had  been 
imposed  on  the  father  through  a  wrongful  action,  for  which  the 
defendant  was  responsible.] 

In  Hubgh  v.  New  Orleans  and  Carrollton  Ry.  Co.  (1351)  6 
La.  Ann.  495,  498,  54  Am.  Dec  565,  an  action  by  the  widow 
to  recover  damages  for  the  loss  of  her  husband,  Eustis,  C.J., 
laid  down  the  law  as  follows:  "We  consider  it  unquestionable 
that  no  civil  action  can  be  maintained  under  the  common  law  by 
the  relations,  for  the  death  of  a  free  person ;"  and  Bowen,  L. J., 
in  The  Vera  Cruz  (No.  2)  (1884)  9  P.  D.  96,  53  L.  J.  Prob. 
N.  S.  33,  51  L.  T.  N.  S.  104,  32  Week.  Rep.  783,  5  Asp.  Mar.  L, 
Cas.  270,  stated  that  "the  killing  of  the  deceased  per  se  gives 
no  right  of  action  at  all,  either  at  law  or  under  Lord  Campbell's 
act." 

[Sir  Gorell  Barnes,?. :  Bowen,  L.J.,  was  not  there  dealing 
with  the  question  of  funeral  expenses.  Why  should  not  an  ac- 
tion lie  for  loss  of  service  through  death !  The  reason  cannot  be 
that  the  maxim,  Actio  personalis  moritur  cum  persona,  applies.] 

The  true  reason  why  such  an  action  does  not  lie  was  stated 
by  Ritchie,  C.J.,  and  Qwynne,  J.,  in  Monaghan  v.  Horn  (1822) 

7  Can.  S.  C.  409.    Ritchie,  C.J.,  said :    "No  civil  action  can 
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be  maintained  at  common  law  for  an  injury  which  results  in 
death.  The  death  of  a  human  being,  though  clearly  involving 
pecuniary  loss,  is  not  at  common  law  the  ground  of  an  action 
for  damages,  and  therefore  until  the  passing  of  Lord  Camp- 
bell's act  there  was  in  England  no  right  of  action  for  the  re- 
covery of  damages  in  respect  of  an  injury  causing  death ;"  and 
later  lie  continued:  [653]  "Shearman  and  Eedfleld  on  Negli- 
gence says :  .  .  .  'Obviously,  the  deceased  person  never  would 
have  had  a  cause  of  action  for  his  own  death;  therefore  none 
could  survive  to  his  legal  representatives,  even  if  the  law  had 
allowed,  as  in  fact  it  did  not  allow,  a  cause  of  action  for  an  in- 
jury to  the  person  to  survive  him.  The  husband  or  master  of 
the  deceased  was  not  allowed  to  sue,  because  the  only  damage  rec- 
ognized by  the  law  was  the  loss  of  service  during  the  lifetime  of 
the  servant,  and  the  death  of  the  servant,  therefore,  worked  no 
injury  to  the  master  of  which  the  law  could  take  notice.  And 
if  the  act  causing  death  amounted  to  a  felony,  the  general  rule 
of  the  common  law,  forbidding  any  civil  suit  upon  a  felony, 
would  alone  have  sufficed  to  exclude  a  claim  for  damages.  What- 
ever may  be  said  of  the  logic  of  these  arguments,  it  is  certain 
that  the  conclusion  thus  reached  formed  a  settled  doctrine  of  the 
common  law.  No  one,  whether  as  executor,  master,  parent,  hus- 
band, wife,  or  child,  or  in  any  other  right  or  capacity  whatso- 
ever, could  maintain  an  action  for  damages  on  account  of  the 
death  of  a  human  being.'  " 

Gwynne,  J.,  said:  "There  does  appear  to  my  mind  good 
reason  why,  where  death  is  instantaneous,  the  action  should  not 
be  maintainable,  and  why,  when  death  is  not  immediate,  but  the 
injury  eventually  results  in  death,  no  damages  should  be  recover- 
able for  any  portion  of  time  subsequent  to  the  death.  .  .  . 
The  master's  claim  to  the  services  of  his  servant  arises  ont  of  a 
contract  with  the  servant,  and  the  right  to  compensation  for  loss 
of  services  is  based  upon  and  commensurate  with  the  continuing 
existence  of  the  contract,  in  virtue  of  which  alone  they  are  due 
and  can  be  claimed.  If  then  a  servant  be  injured  by  the  tort  of 
a  third  person,  and  can  no  longer  render  to  his  master  the  serv- 
ices due  under  the  contract  of  service,  both  master  and  servant 
have  their  separate  action  for  the  damage  accruing  to  each  from 
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this  injury,  but  the  measure  of  the  master's  damage  is  the  lot* 
of  service  to  which  he  was  entitled  under  the  contract  of  hiring 
with  the  servant.  The  contract  of  service  still  continuing,  .  .  . 
the  master  is  entitled  to  compensation  for  the  loss  of  such  serv- 
ices still  due;  but  .  .  .  supposing  that  the  servant,  finding 
himself  incapable  by  reason  of  the  injury  received,  of  rendering 
any  further  service,  .  .  .  declines  to  continue  in  the  service 
of  the  [654]  master  any  longer,  and  in  express  terms  puts  an 
end  to  the  contract  of  service,  can  it  be  said  that  the  master 
would  nevertheless  still  be  entitled  to  recover  damages  from  the 
person  who  injured  the  servant,  for  loss  of  service  during  any 
portion  of  time  subsequent  to  the  servant  so  terminating  the  con- 
tract of  service  ?  The  answer  must  clearly,  in  my  judgment,  he 
in  the  negative,  and  for  the  reason  that,  the  contract  of  service 
being  terminated,  the  master  cannot  be  entitled  to  demand  com- 
pensation for  the  loss  of  services  to  which  he  is  no  longer  en- 
titled. The  gist  of  the  master's  action  is  .  .  .  that  the  act 
of  the  wrongdoer  has  deprived  the  master  of  the  benefit  of  serv- 
ices to  which  he  continued  to  be  entitled  under  a  still  existing 
contract  with  his  servant,  so,  when  the  death  of  the  servant  re- 
sults from  the  injury,  the  contract  of  service  and  the  master's 
claim  to  any  future  service  thereunder  is  conclusively  determined, 
and  so  all  claim  for  damages  for  loss  of  service  subsequent  to 
the  death  must  cease.  In  my  mind,  .  .  .  when  the  death  of 
the  servant  occurs  (no  matter  from  what  cause  occurring),  the 
contract  of  hiring  being  determined,  the  right  of  the  master  to 
all  service  under  the  contract  ceases,  and  such  right  ceasing,  all 
claim  for  damages  for  loss  of  service  must  cease  also." 

That  judgment  shows  that  the  distinction  in  principle  be- 
tween the  case  where  death  is  instantaneous,  and  where  that  is 
not  the  case  but  death  ultimately  ensues,  is  that  where  death  is 
instantaneous  the  contract  of  service  is  terminated;  but  where 
the  servant  is  not  killed  at  the  time  of  the  accident  the  contract 
continues,  and  the  master  Buffers  loss  by  reason  of  the  servant's 
incapacity  to  perform  it.  That  reasoning  applies.  In  that  case 
Ritchie,  C.J.,  Gwynne,  J.,  and  Henry,  J.,  agreed  with  the  judg- 
ment of  the  majority  of  the  Court  in  Osborn  v.  QiUett  (1878) 
L.  R.  8  Ex.  88,  42  L.  J.  Exch.  K.  S.  53.    In  the  present  case 
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there  was  no  loss  of  actual  service,  bat  only  of  the  possibility  of 
future  service.  Funeral  expenses  can  only  arise  after  the  death 
of  a  person,  and  no  action  can  be  brought  against  a  tort  feasor 
for  anything  that  has  arisen  after  the  death  of  the  person 
caused  by  his  negligence.  Phillimore,  J.,  in  Bedwett  v.  Oolding 
(1902)  18  Times  L.  R.  436,  held  that  a  father  was  entitled 
to  recover  for  the  funeral  expenses  of  his  child  on  the  ground 
that  he  was  bound  [655]  to  bury  his  daughter,  and  distinguished 
Dalton  v.  South  Eastern  By.  Co.  (1858)  4  C.  B.  N.  S.  296,  27 
L.  J.  C.  P.  N.  S.  227,  4  Jur.  N.  S.  711,  6  Week.  Rep.  574,  on 
the  ground  that  there  the  plaintiff  was  under  no  obligation  to 
bury  the  deceased.  But  the  judge  appears  to  have  been  under 
a  misapprehension  as  to  the  duty  of  the  father  to  bury  his  child. 

[Lord  Alverstone,  C.J. :  In  Dalton  v.  South  Eastern  By. 
Co.  (1858)  4  C.  B.  N.  S.  296,  27  L.  J.  0.  P.  N.  S.  227,  4  Jur. 
N.  S.  711,  6  Week.  Rep.  574,  the  deceased  son  was  twenty-seven 
years  of  age  and  living  away  from  his  parents,  and  therefore 
the  father  could  not  be  liable  for  his  burial;  that  was  the  dis- 
tinction Phillimore,  J.,  drew  in  Bed-well  v.  Oolding  (1902)  18 
Times  L.  R.  436.] 

The  poor  law  statutes  impose  no  obligation  as  to  paying 
funeral  expenses  of  persons.  No  distinction  in  this  respect  has 
been  drawn  as  to  age.  If  a  parent  has  means,  he  ought  to  bury 
his  child ;  and  if  he  does  not,  then  the  guardians  of  the  poor  can 
bury  the  body  and  recover  the  expenses  from  the  parent  Dal- 
ton v.  South  Eastern  By.  Co.  waB  a  case  under  Lord  Campbell's 
act,  and  Willes,  J.,  there  held  that  funeral  expenses  were  not 
recoverable,  as  the  Bubject-matter  of  the  statute  was  compensa- 
tion for  injury  by  reason  of  the  relative  not  being  alive,  and 
there  was  no  language  in  the  statute  referring  to  the  cost  of  the 
ceremonial  of  respect  paid  to  the  memory  of  the  deceased  in  his 
funeral.  In  Boulter  v.  Webster  (1865)  11  L.  T.  N.  S.  598,  13 
Week.  Rep.  298,  the  claim  for  the  funeral  expenses  of  a  child 
was  given  up  as  not  maintainable. 

This  is  not  a  case  to  which  the  maxim,  Actio  personalis 
moritvr  cum  persona,  applies,  because  the  father  does  not  sim- 
ply represent  his  dead  child.  But  it  is  clear  from  it  having  been 
found  necessary  to  pass  Lord  Campbell's  act,  that  there  must 


^Google 


70S  ENGLISH  COURT  OF  APPEAL. 

have  been  some  legal  principle  which  prevented  the  father  hav- 
ing a  right  of  action  at  common  law  where  the  child  was  killed. 
That  principle  was  that  the  instantaneous  death  of  the  child 
deprived  the  father  of  an;  right  of  action.  The  death  of  the 
child  was  an  absolute  bar  to  any  action.  The  only  ground  upon 
which  a  cause  of  action  could  arise  would  be  that  some  pro- 
prietary right  of  the  father's  had  been  infringed.  Bacon's 
Abridgment,  7th  ed.  vol.  7,  "Trespass,"  667  (E.)  But  one 
person  can  have  no  property  in  another  person.  In  the  present 
[656]  case  no  proprietary  right  was  infringed.  Horse  v.  Pearl 
Life  Atumr.  Go.  [1904]  1KB.  558,  73  L.  J.  K.  B.  N.  S.  373, 
52  Week.  Rep.  457,  80  L  T.  N.  S.  245,  20  Times  L.  R.  264; 
Robert  Mary&'s  Case  (1612)  9  Coke,  111b. 

[Harris  v.  Pamall  (1905)  Times  Newspaper,  July  13,  1905, 
was  also  referred  to.] 

T.  Mathew  (J.  Eldon  Bankes,  K.C.,  with  him),  for  the 
plaintiff.  Funeral  expenses  are  recoverable  both  at  common  law 
and  under  Lord  Campbell's  act  The  judgment  of  Bramwdl, 
B.,  in  Osborn  v.  GUlett  (1873)  L.  R.  8  Ex.  88,  42  L.  J.  Exeh. 
N.  8.  53,  was  right.  It  constitutes  the  argument  on  behalf  of 
the  present  plaintiff.  Reg.  v.  Vann  (1851)  21  L.  J.  Mag.  Caa. 
X  S.  39, 2  Den.  C.  C.  325,  Temple  &  M.  632,  shows  that  a  father 
is  under  a  legal  liability  to  bury  bis  child.  In  Dalton's  Case 
(1858)  4  C.  B.  N.  S.  296,  27  L.  J.  C.  P.  N.  S.  227,  4  Jur. 
N.  S.  711,  6  Week.  Rep.  574,  the  judgment  had  relation  to  the 
fact  that  the  son  was  a  person  of  mature  age,  whom  the  over- 
seers were  bound  to  bury.  The  funeral  and  mourning  expenses 
were  therefore  treated  as  being  in  the  same  category. 

[Lord  Alverstone,C.J.:  Franklin  v.  South  Eastern  Ry.  Co. 
(1858)  3  Hurlst.  &  N.  211,  4  Jur.  N.  S.  565,  6  Week.  Rep. 
573,  8  Eng.  Rul.  Gas.  419,  and  Pym  v.  Great  Northern  Ry. 
Co.  (1863)  4  Best.  &  S.  396,  32  L.  J.  Q.  B.  N.  S.  377,  10  Jur. 
N.  S.  199,  8  L.  T.  N.  S.  734,  11  Week.  Rep.  922,  appear  to 
show  that  the  funeral  expenses  are  not  recoverable  under  Lord 
Campbell's  act.] 

Sect.  2  of  Lord  Campbell's  act  shows  what  expenses  are  re- 
coverable. The  plaintiff  was  compelled  to  incur  the  funeral 
expenses,  and  they  are  recoverable  under  §  2  of  Lord  Camp- 
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bell's  act  as  being  the  injury  he  suffered,  and  which  resulted 
from  the  death.  The  liability  to  pa;  them  has  been  imposed  upon 
him  by  the  negligence  of  the  defendants.  This  is  an  injury 
caused  by  the  death  which  is  within  the  statute.  In  Boulter  v. 
Webster  (1865)  11  L.  T.  N.  S.  598,  13  Week.  Rep.  298,  Dixon 
v.  Bell  (1816)  1  Starkie,  287,  5  Maule  &  S.  198,  17  Revised 
Rep.  308,  19  Eng.  £ul.  Cob.  26,  was  not  cited.  That  case  shows 
that  a  master  is  entitled  to  recover  the  expenses  incurred  in 
healing  wounds  inflicted  on  his  servant.  If  he  can  do  this,  why 
should  he  not  be  entitled  to  recover  expenses  necessarily  in- 
curred where  the  servant  is  killed  ?  The  decision  of  the  majority 
of  the  court  in  Osborn  v.  OUlett  (1873)  L.  R.  8  Ex.  88,  42  L.  J. 
Exch.  N.  S.  53,  has  not  been  received  with  approval  by  text 
writers.  See  Pollock  on  Torts,  7th  ed.  pp.  62,  63,  64,  224  (n). 
It  is  supported  only  in  Boven  on  Negligence,  2d  ed.  pp.  210, 
211. 

[•57]  [The  public  health  act  1876  (38  &  39  Vict  chap.  56), 
§  142,  and  the  poor  law  amendment  act  1834  (4  &  5  Will.  IV. 
chap.  76),  §  68,  were  also  referred  to.] 

Roskffl,  K.O.,  in  reply,  referred  to  Hail  v.  Hollander  (1825) 
4  Ram.  &  C.  660,  7  Bowl.  &  R.  133,  4  L.  J.  K.  B.  39,  and 
Connecticut  Mutual  Life  Insurance  Co.  v.  New  York  and  New 
Haven  Railroad  Co.  (1856)  25  Conn.  265,  65  Am.  Dec.  571. 

Lord  Alverstone,  C.J. ;  This  case  is  undoubtedly  one  of 
very  great  importance,  and  if  I  thought  I  could  arrive  at  a 
clearer  view  of  the  points  raised  in  argument  by  taking  time 
for  consideration,  I  should  certainly  have  done  so;  but  I  have 
in  my  mind,  I  hope  clearly,  the  contentions  on  both  Bides,  and 
particularly  that  on  behalf  of  the  plaintiff,  and  I  therefore  do 
not  think  I  should  by  further  consideration  of  the  case  be  en- 
abled to  add  any  additional  reasons  for  my  judgment.  We  have 
practically  to  decide  whether  we  are  to  adopt  the  reasoning  of 
the  majority  of  the  court  in  Osborn  v.  QiUett  (1873)  L.  R.  8 
Ex.  88,  42  L.  J.  Exch.  N.  S.  53,  or  whether  we  are  to  give  ef- 
fect to  the  main  arguments  contained  in  the  dissenting  judg- 
ment of  Bramwell,  B.  We  are  told,  and  I  believe  it  is  the  fact, 
that  round  this  decision  has  raged  controversy  of  very  learned 
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men,  including  Sir  Frederick  Pollock  and  Mr.  Seven,  and  I 
can  well  imagine  persons  contending  very  strenuously  that  the 
death  of  a  human  being  by  a  wrongful  act  which  in  fact  causes 
others  to  incur  pecuniary  expenses,  which  they  have  legitimately 
incurred  without  reference  to  their  strict  legal  obligations,  might 
be  a  sufficient  ground  for  a  cause  of  action.  But  it  seems  to 
me,  after  the  best  consideration  I  can  give  to  this  case,  that  that 
contention  goes  too  far.  I  agree  with  the  reasoning  of  the  ma- 
jority of  the  court  in  0  shorn  v.  Qillett,  and  I  do  not  think  the 
arguments  of  Bramwell,  B.,  were  well  founded. 

Two  claims  were  made  in  the  present  action,  one  under  Lord 
Campbell's  act  and  the  other  at  common  law.  With  regard 
to  Lord  Campbell's  act,  in  my  opinion,  the  course  of  authority 
is  far  too  strong  to  justify  us  in  saying  that  an  action  to  re- 
cover funeral  expenses  will  lie  under  that  act  It  seems  to  me 
that  [658]  the  object  of  Lord  Campbell's  act  (as  has  been  point- 
ed out)  is  to  give  certain  persons  a  right  of  action  in  respect  of 
the  same  cause  of  action  as  could  have  been  relied  upon  by  the 
deceased  if  he  had  not  been  killed.  It  cannot  be  said,  I  think, 
that  it  was  for  the  purpose  of  altering  any  rules  of  common 
law  except  in  that  respect.  There  have  been  a  number  of  cases 
in  which  funeral  expenses  have  been  incurred  and  claimed,  e.  g., 
Ballon  v.  South  Eastern  By.  Co.  (1868)  4  C.  B.  N.  S.  296, 
27  L.  J.  C.  P.  N.  S.  227,  4  Jur.  N.  S.  711,  6  Week.  Hep.  574; 
Franklin  v.  South  Eastern  By.  Co.  (1858)  3  Hurisfc  &  IS.  211, 
4  Jur.  N.  S.  565,  6  Week.  Rep.  573,  8  Eng.  Rut  Cas.  419,  and 
Pym  v.  Great  Northern  By.  Co.  (1863)  4  Best  &  S.  396,  32 
L.  J.  Q.  B.  N.  S.  377,  10  Jur.  N.  S.  199,  8  L.  T.  N.  S.  734, 
11  Week.  Rep.  922.  If  the  wider  proposition  contended  for  by 
Mr.  Hathew  on  behalf  of  the  plaintiff,  as  to  the  construction  of 
Lord  Campbell's  act,  were  sound,  the  court  might  take  the  view 
that  there  are  certain  persons,  relatives,  who  are  entitled  to  or 
on  behalf  of  whom  some  one  person  may  sue  by  the  express 
provisions  of  the  act,  and  that  where  the  action  was  properly 
brought  by  such  persons  and  they  had  in  fact  incurred  funeral 
expenses,  those  expenses  were  recoverable  as  damages  under  Lord 
Campbell's  act.  But  in  my  opinion  the  reasoning  upon  which 
the  decisions  which  have  been  cited  are  founded  is  against  that 
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view.  By  those  decision!  it  his  been  held  that  that  is  not  the 
kind  of  damage  which  is  in  the  contemplation  of  Lord  Camp- 
bell's act,  but  that  what  is  contemplated  is  the  pecuniary  loss 
which  has  been  sustained  by  one  member  or  the  whole  of  the 
limited  class  by  reason  of  a  wrongful  act  in  respect  of  which  the 
deceased  could  have  brought  an  action  had  he  lived.  It  seems 
to  me  that  that  reasoning  excludes  funeral  expenses  from  the 
damages  which  are  recoverable  under  Lord  Campbell's  act,  and 
it  is  therefore  impossible  for  us  to  say  that  this  particular  claim 
ought  to  fall  under  a  different  category.  I  therefore  think,  as 
regards  the  claim  under  Lord  Campbell's  act,  that  the  authorities 
are  too  strong  to  justify  us  in  saying  that  Mr.  Mathew's  argu- 
ment on  behalf  of  the  plaintiff  can  be  supported. 

With  regard  to  the  claim  at  common  law,  it  is  contended  on 
behalf  of  the  defendants  that  the  preamble  to  Lord  Campbell's 
act  contains  a  complete  statement  of  the  common  law  where 
the  death  of  a  person  was  caused  by  the  wrongful  act  of  an- 
other [659]  person,  and  that  it  shows  that  at  common  law  no 
action  would  lie  at  the  suit  of  a  father  for  expenses  incurred  in 
burying  his  child.  I  do  not  think  that  is  so.  I  think  we  must 
consider  the  matter  a  little  further.  In  my  opinion  the  pre- 
amble to  the  act  was  intended  to  lead  up  to  the  alteration  of  the 
law  in  the  respect  which  I  have  indicated,  namely,  that  where- 
as, before  the  act  was  passed,  no  action  could  have  been  main- 
tained in  favor  of  the  particular  individuals  mentioned  in  §  2 
in  respect  of  the  cause  of  action,  which  died  with  the  person 
killed,  under  the  act  an  action  can  be  maintained.  It  is  there- 
fore necessary  to  consider  whether  an  action  can  be  maintained 
at  common  law  by  a  father  to  recover  the  expenses  of  burying 
his  child.  I  have  very  considerable  doubt  upon  the  point,  but 
I  think  the  action  cannot  be  maintained.  I  doubt  whether  the 
duty  upon  a  father  to  bury  his  child  can  be  put  as  high  as  has 
been  suggested  by  Mr.  Mathew  on  behalf  of  the  plaintiff.  Speak- 
ing for  myself,  I  should  not  have  been  disposed  to  doubt  that 
the  enunciation  of  the  law  in  Reg.  v.  Vann  (1851)  21  L.  J.  Mag. 
Cas.  N.  S.  3d,  2  Den.  C.  C.  325,  Temple  &  M.  632,  is  correct, 
namely,  that  where  a  person  has  means,  there  is  an  obligation 
upon  him  to  bury  the  child.  It  may  be  that  there  is  a  question 
B.  K.  Cm.  Vol.  II.— 46. 
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whether  the  preamble  in  Lord  Campbell's  act  does  not  go  too 
far  in  the  recital  it  contains,  but,  for  the  purpose  of  my  judg- 
ment on  this  point,  I  assume  that  there  »  an  obligation  on  a 
person  who  has  an  infant  child,  and  who  has  means,  to  bur; 
the  child.  Further,  although  a  master  can  recover  damages  for 
loss  caused  by  injury  to  a  servant,  the  authorities  are  against 
the  contention  that  loaa  caused  by  the  death  of  the  servant  can 
properly  be  made  the  foundation  of  a  cause  of  action.  It  seems 
to  me  that  for  this  purpose  any  loss  by  a  master  on  the  ground 
that  his  servant  was  killed  must  be  excluded.  The  jury  have 
in  fact  found  that  there  was  in  the  present  case  no  pecuniary 
loss  by  reason  of  the  child  having  been  killed,  assuming  it  were 
a  servant  of  the  plaintiff.  It  is  therefore  necessary  to  contend 
on  behalf  of  the  plaintiff  that  there  is  an  obligation  on  a  mas- 
ter to  bury  his  servant,  and  that  the  expenses  that  the  master 
incurs  would  be  recoverable.  In  my  opinion  the  right  of  a 
master  to  recover  in  respect  of  injury  to  the  servant  does  not 
assist  the  plaintiff  in  his  claim  to  recover  the  [660]  funeral 
expenses  as  the  master  of  his  dead  child.  The  question  is 
whether  I  ought  to  hold  that  the  reasoning  of  Kelly,  C.B.,  and 
Pigott,  B.,  in  Osborn  v.  OHUett  (1873)  L.  R.  8  Ex.  88,  42  L.  J. 
Exch.  N.  S.  53,  is  wrong,  and  to  come  to  the  conclusion  that 
Bramwell,  B.,  was  right  in  saying,  as  he  did  at  the  end  of  his 
judgment,  that  the  funeral  expenses  could  be  recovered.  I  agree 
to  a  certain  extent  with  Bramwell,  B.,  when  he  says  that  proba- 
bly Baker  v.  Bolton  (1808)  1  Campb.  498,  10  Revised  Rep.  734, 
does  not  go  far  as  an  authority  against  that  view ;  100  L  was 
recovered,  and  it  does  not  appear  whether  the  wife's  funeral  ex- 
penses were  included  or  not;  and  the  expression  "till  the  mo- 
ment of  her  dissolution"  might  almost  haxe  excluded  funeral 
expenses.  But  on  the  main  question,  if  it  was  intended  in  Baiter 
v.  Bolton  to  enunciate  the  proposition  that  no  action  lies  in  re- 
spect of  death  apart  from  statutory  enactment,  it  would,  of 
course,  be  an  authority  in  favor  of  the  present  defendants.  What 
right  can  be  said  to  be  infringed!  What  is  the  injuria  which 
has  caused  the  damnum  t  The  father  has  no  right  of  property 
in  the  child  in  the  sense  that  he  can  recover  if  his  property  is 
injured.     In  this  oaae  it  seems  to  me  that  there  is  no  duty 
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towards  the  father  which  has  been  broken.  There  is  no  prop* 
erty  of  the  father  which  has  been  injured,  and  no  contract  with 
the  father  which  has  been  broken.  Some  breach  of  duty  must 
be  made  out,  and  I  can  Bee  no  ground  for  any  suggestion  that 
there  is  any  duty  to  the  father  that  has  been  infringed,  or  any 
property  of  the  father  which  has  been  injured.  It  seems  to  me 
that  this  case  fails  within  that  class  to  which  reference  is  made 
in  the  notes  to  Ashby  v.  White  (1793)  1  Smith,  Lead.  Cas,  11th 
ed.  p.  340,  2  Ld.  Raym.  938,  14  How.  St  Tr.  695,  viz.,  where 
there  are  certain  wrongful  acts  which  may  place  persons  in  the 
position  of  spending  money,  and  yet  will  not  involve  a  legal 
liability  to  make  that  expenditure  good.  I  am  therefore  of 
opinion  that  the  plaintiff's  action  fails  at  common  law  as  well 
as  under  Lord  Campbell's  act  I  am  aware  that  I  am  differing 
from  the  view  expressed  by  Phillimore,  J.,  in  Bedwell  v.  Gold- 
ing  (1902)  18  Times  L  R,  436.  It  seems  to  me,  however,  that 
the  decision  of  Phillimore,  J.,  in  that  case,  is  not  an  authority 
which  bears  upon  the  right  of  the  present  plaintiff  at  common 
law.  [661]  In  Bedwell  v.  Qolding,  supra,  Phillimore,  J., 
thought,  the  action  being  brought  under  Lord  Campbell's  act, 
that  there  was  a  sufficient  distinction  between  that  case  and 
Datton  v.  South  Eastern  By.  Co.  (1858)  4  C.  B.  N.  S.  296, 
27  L.  J.  C.  P.  N.  S.  227,  4  Jur.  N.  S.  711,  6  Week.  Rep.  574, 
upon  the  ground  that  there  was  in  Dalton's  Case  no  obligation 
to  bury  a  man  twenty-seven  years  old  not  residing  with  his 
father,  but  that  that  rule  would  not  apply  in  the  case  of  the 
burial  of  a  child.  In  my  opinion  the  child's  funeral  expenses 
are  equally  not  recoverable  under  Lord  Campbell's  act.  I  there- 
fore only  differ  from  my  brother  Phillimore  in  so  far  as  he 
was  dealing  with  Lord  Campbell's  act.  The  only  real  authority 
in  favor  of  Mr.  Mathow's  contention  in  support  of  the  plaintiff's 
right  of  action  at  common  law  is  the  judgment  of  Bramwell,  B., 
in  Osborn  v.  GUlett,  supra;  but  it  seems  to  me  that  there  is  not 
sufficient  ground  for  adopting  his  view  in  preference  to  the  judg- 
ment of  the  majority  of  the  court.  The  case  has  now  stood  for 
many  years,  and  controversy  has  raged  about  it  I  think  that  a 
proposition  which  might  involve  the  consequence  that  death 
which  leads  persons  to  incur  pecuniary  expenses  will  give  a 
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of  action  to  recover  those  expenses  goes  a  great  deal  too  far. 
In  my  opinion  there  was  no  duty  broken,  and  no  legal  right 
infringed,  either  at  common  law  or  under  Lord  Campbell's 
act,  which  enables  this  action  to  be  maintained.  Therefore, 
however  much  I  may  regret  the  consequence,  I  think  the  conten- 
tion of  the  defendants  that  they  are  not  liable  to  pay  the  fun- 
eral expenses  is  well  founded,  and  that  the  appeal  must  be  al- 
lowed. 

Sir  Gorell  Barnes,  P. :  I  am  of  the  same  opinion.  The 
plaintiff  in  this  case  sues  as  the  father  of  a  daughter,  and  al- 
leges that  he  has  suffered  damage  through  the  negligence  of  the 
defendants  and  their  servants, — of  the  character  of  unskilful 
driving  of  an  omnibus,  which  struck  and  killed  the  girl,  and 
damaged  the  bicycles  which  she  and  the  plaintiff  were  riding. 
The  plaintiff  seeks  to  recover  damages  for  the  loss  of  his  daugh- 
ter's life  as  being  damages  which  he  has  sustained  through  her 
death ;  and  he  bases  his  claim  upon  the  fact  that  she  was  acting 
in  domestic  service  for  him.  [662]  With  regard  to  that  claim, 
however,  the  jury  have  found  that  no  actual  loss  was  sustained 
by  him  as  far  as  her  services  were  concerned.  It  appears  to 
me  that  no  previous  decision  can  be  found  in  support  of  the 
plaintiff's  contention  in  this  case.  It  is  a  very  remarkable  fact 
that,  among  the  whole  series  of  previous  decisions,  there  is  no 
case  to  be  found  in  which  this  cause  of  action  has  been  sustained, 
and,  except  for  the  judgment  of  Bramwell,  B.,  in  Osborn  v.  OH- 
Utt  (1873)  L.  E,  8  Ex.  88,  42  L.  J.  Excb.  N.  8.  53,  there  is 
practically  no  judicial  authority  for  saying  that  this  action  can 
be  maintained.  I  gather  (although  I  have  not  had  an  oppor- 
tunity of  complete  reference)  that  the  American  authorities  are 
in  the  same  state.  All  the  American  decisions  which  have  been 
cited  are  in  accordance  with  the  view  which  prevails  in  England. 
It  appears  to  me,  for  reasons  which  the  Lord  Chief  Justice  has 
given,  that  the  claim  in  this  case  under  Lord  Campbell's  act 
cannot  be  supported,  and  that  if  any  claim  could  be  maintained, 
it  would  be  necessary  to  rely  upon  some  common-law  right  for 
loss  of  service  and  consequential  damage.  I  do  not  myself  quite 
take  the  view  that  the  recital  in  Lord  Campbell's  act  has  any 
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real  application  to  a  case  of  this  character.  It  seems  to  me  that 
the  recital  and  the  statute  itself  are  confined  to  causes  of  action 
which  do  not  survive  the  death  of  a  deceased  person,  and  where, 
but  for  the  death,  an  action  of  a  similar  character  might  have 
been  brought  bj  that  person  (that  is  to  say,  for  injury  sustained) , 
but  could  not  be  brought  afterwards  in  consequence  of  his  death. 
With  regard  to  the  common  law,  it  seems  to  me  that  the  plain- 
tiff fails  to  make  out  a  case  of  any  right  of  his  having  been  in- 
fringed by  the  death  of  the  girl.  This  action  was  brought  to 
recover  damages  for  loss  of  service.  There  is  an  explanation 
given  in  the  judgment  of  Gwynne,  J.,  in  Monaghan  v.  Horn 
(1882)  7  Can.  8.  C.  409,  of  a  reasonable  difference  between 
an  action  brought  for  loss  of  service  where  the  service  has  been 
suspended  by  injury,  and  an  action  brought  where  there  has 
been  an  absolute  termination  of  the  service  by  death.  That 
judgment  appears  to  me  to  give  a  very  satisfactory  reason  for 
the  difference  between  the  two  positions,  namely,  where  there 
is  a  claim  for  loss  of  service,  and  the  contract  of  service  still 
continues,  and,  on  the  other  [663]  hand,  where  no  claim  can 
be  sustained,  in  consequence  of  the  contract  absolutely  coming 
to  an  end  by  the  death  of  the  servant  I  am  therefore  of  opin- 
ion that,  both  on  principle  and  authority,  no  right  of  the  plain- 
tiff in  this  case  was  infringed  by  the  unfortunate  accident  which 
produced  the  death  of  the  child.  The  only  remaining  point  is 
whether  in  that  state  of  things  the  claim  for  funeral  expenses 
can  be  maintained.  With  regard  to  that,  it  seems  to  me  that 
the  plaintiff  is  in  a  position  in  which  a  great  many  persons  have 
found  themselves  in  consequence  of  the  doctrine  of  damnum  sine 
injuria,  illustrations  of  which  are  given  in  Ashby  v.  White 
(1703)  1  Smith,  Lead.  Cas.  11th  ed.  p.  240,  2  Ld.  Raym.  938, 
14  How.  St  Tr.  695.  In  Smith's  Leading  Cases,  vol.  1,  11th 
ed.  p.  268,  there  are  a  number  of  illustrations  of  that  proposi- 
tion. Therefore,  as  to  that  claim,  it  seems  to  me  that  the  plain- 
tiff is  confronted  with  the  difficulty  which  arises  out  of  that 
proposition.  Speaking  broadly,  it  appears  to  me  that  the  judg- 
ments of  the  majority  of  the  court  in  Osborn  v.  Gillett,  supra, 
are  correct,  and  my  view  is  in  accordance  with  them. 
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Farwell,  L..T. :  X  agree.  I  have  nothing  to  add  as  regards 
Lord  Campbell's  act,  and  on  the  general  question  aa  to  the 
common  law,  the  view  I  take  agrees  with  that  of  my  brothers. 
Bowen,  L.J.,  says  in  The  Vera  Cruz  (No.  2)  (1884)  9  P.  D. 
96,  53  L.  J.  Prob.  N.  S.  88,  51  L.  T.  N.  S.  104,  32  Week.  Rep. 
783,  5  Asp.  Mar.  L.  Cas.  270,  that  "the  killing  of  the  deceased 
per  se  gives  no  right  of  action  at  all,  either  at  law  or  under  Lord 
Campbell's  act"  It  has  been  contended  on  behalf  of  the  plain- 
tiff that  the  expense  of  a  funeral,  which  is  said  to  be  a  necessary 
legal  expense  cast  upon  the  father  in  this  case,  will  give  a  right 
of  action.  I  will  assume — without  saying  that  I  am  at  all  satis- 
fied of  it — that  the  father  is  under  an  actual  legal  liability,  as 
distinguished  from  a  moral  duty,  to  go  to  the  expense  of  the 
burial  of  his  child.  It  may  be  that  in  some  cases  the  guardians 
might  be  called  upon  to  bury  the  child,  and  the  relatives  be  com- 
pelled to  repay  to  the  guardians  what  they  paid.  But  in  the 
present  esse  the  father  has  undertaken  the  expense  of  the  funeral, 
and,  assuming  that  there  is  a  legal  liability  upon  the  father,  as 
I  think  there  would  be  upon  a  husband  to  bury  hie  [664]  wife, 
it  is  one  of  those  cases  in  which  pecuniary  damage  arises  from 
something  which  is  not  an  infringement  of  any  legal  right.  It 
cannot  be  stated  as  a  proposition  of  law  that  the  father  has  a 
right  not  to  be  disturbed  or  put  to  expense  by  having  to  carry 
out  a  legal  liability  imposed  upon  him.  There  are  a  number  of 
cases  of  a  similar  nature  referred  to  in  Aahby  v.  White  (1703) 
1  Smith,  Lead.  Cas.  11th  ed.  p.  240,  2  Ld.  Raym.  938,  14  How. 
St  Tr.  695.  One  occurs  to  me,  viz.,  that  of  a  man  who  is  not 
entitled  by  grant  or  prescription  to  lateral  support  His  house 
is  let  down  by  the  removal  of  his  neighbor's  buildings,  so  that 
it  ia  in  a  state  of  danger.  Thereupon  the  public  authorities  call 
upon  him  to  make  the  house  safe  and  prop  it  up,  and  he  is 
thereby  put  to  expense,  but,  inasmuch  as  he  has  no  legal  right 
to  support,  and  has  chosen  to  build  on  the  edge  of  his  own  land, 
the  withdrawal  of  the  support  and  the  expense  consequent  there- 
on give  him  no  right  of  action.  I  cannot  see  that  any  right 
can  be  alleged,  as  existing  in  the  father,  to  be  left  free  from 
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liability  to  bury  his  child.    That  being  so,  I  t.TiinV  there  is  no 
cause  of  action,  and  that  the  appeal  succeeds. 

Appeal  allowed. 

Solicitors  for  plaintiff:  Druces  &  Attlee. 
Solicitors  for  defendants:    Hicks,  Davis,  £  Hunt. 

Note. — Right  to  recover  funeral  or  medical  expenses  of  person 
negligently  killed. 
I.  In  absence  of  statute,  711. 
II.  In  admiralty,  714. 
III.  Under  statutes,  714. 

I.  In    aMnm    Of   statute. 

While  it  is  well  settled  that  in  the  absence  of  statute,  no  action 
can  be  maintained  to  recover  the  general  damages  suffered  by  any 
person  by  reason  of  the  cessation  of  the  life  of  another  person 
negligently  killed,  it  seems  that,  notwithstanding  the  resulting 
death,  special  and  definite  damages  caused  by  the  negligent  injury, 
at  least  those  accruing  prior  to  death,  such  as  medical  expenses,  may 
be  recovered. 

Thus,  a  father,  being  under  legal  obligation  to  support  his  child, 
can  recover  the  necessary  medical  and  other  extra  expenses  he  is 
put  to  in  caring  for  the  child  during  its  life,  on  account  of  negligent- 
ly inflicted  injuries  ultimately  resulting  in  its  death.  Trow  v.  Thom- 
as (1898)  70  Vt.  580,  41  Atl.  652. 

If  the  killing  is  not  practically  instantaneous,  he  may  recover, 
as  incidental  damages,  for  the  original  wrongful  or  negligent  act 
resulting  in  death,  the  expenses  of  medical  attendance,  care,  and 
nursing  from  the  time  of  the  injury  up  to  the  time  of  death.  Jack- 
son v.  Pittsburgh,  C.  C.  <6  St.  L.  B.  Co.  (1894)  140  Ind.  241,  49 
Am.  St  Rep.  192,  39  N.  E.  663   {obiter). 

So,  in  Bunyea  v.  Metropolitan  B.  Co.  (1890)  8  Mackey,  76,  a 
statutory  actios  by  the  administrator,  who  was  also  the  father,  of 
an  infant  child,  to  recover  damages  for  her  wrongful  death,  the 
court  said,  obiter:  "The  father  had  a  right  independent  of  the  act 
to  bring  a  suit  in  his  own  name  f or  .  .  .  the  expense  to  which 
he  wss  subjected  for  medical  attendance,  etc.,  during  her  life,  and 
these  would  have  been  caused  by  the  injury,  but  not  by  the  death." 

And  a  mother,  as  surviving  parent,  of  a  minor  son  who  has  not 
been  emancipated,  may,  without  reference  to  any  statute,  in  case 
of  the  wrongful  death  of  the  son,  not  resulting  instantly,  from  in- 
juries negligently  inflicted,  sue  for  and  recover,  in  addition  to  the 
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value  of  his  services  from  the  date  of  his  injuries  to  that  of  his 
death,  "any  incidental  expenses  she  may  have  incurred  for  medical 
attention,  care,  and  nursing  up  to  that  time.  She  would  have  a 
remedy  at  common  law,  not  for  the  death  of  the  child,  or  for  the 
injuries  suffered  by  him,  bat  for  the  loss  of  his  services  said  inci- 
dental expenses,  as  above  specified."  Natchez,  J.  &  C.  B.  Co.  v. 
Cook  (1885)  63  Miss.  38. 

And  likewise,  a  husband  may  recover,  in  case  of  a  negligent  in- 
jury to  his  wife,  resulting  in  her  death,  the  damages  which  accrue 
prior  to  her  death,  including  the  expense  of  caring  for  and  treating 
her  during  the  time  between  the  injury  and  her  death.  Nixon  v. 
Ludlam  (1893)  50  111.  App.  273. 

As  to  funeral  expenses,  as  they  accrue  only  after  death  and  may 
be  said  to  constitute  an  item  of  damage  resulting  solely  from  the 
death,  as  distinguished  from  the  injury  ultimately  causing  the  death, 
some  courts  have  refused  to  allow  their  recovery,  on  the  general 
ground  that  at  common  law  no  civil  action  lies  for  the  wrongful 
death  of  a  human  being,  or  for  any  damages  resulting  therefrom; 
although  other  courts  have  permitted  the  recovery  of  funeral  ex- 
penses, even  in  the  absence  of  any  statute,  on  substantially  the  same 
grounds  as  those  for  the  allowance  of  medical  expenses. 

In  Osborne  v.  QHlett  (1873)  L.  E.  8  Exch.  88,  approved  in 
Clabs  v.  London  General  Omnibus  Co.,  it  was  held  that  one 
cannot  recover  burial  expenses  as  an  item  of  special  damages  for 
the  negligent  killing  of  his  "daughter  and  servant" — Pigott,  B., 
concluding:  "For  these  reasons,  as  regards  the  loss  of  service,  there- 
fore, I  think  this  action  is  not  maintainable,  and  the  same  reason 
applies  also  to  the  expense  of  the  burial." 

And  in  Toronto  R.  Co.  v.  Mulvaney  (1907)  38  Can.  S.  C.  327, 
following  Clark  v.  London  General  Ounibus  Co.,  it  was  held 
that  a  father  cannot  recover  as  part  of  his  damages  the  amount  of 
the  funeral  expenses  incurred  by  him  as  a  consequence  of  the  wrong- 
ful death  of  his  unmarried  daughter,  twenty  years  of  age. 

So,  in  Trow  v.  Thomas,  supra,  it  was  held  that  a  father  cannot 
recover  burial  expenses  resulting  from  the  wrongful  death  of  his 
child,  as  at  common  law  the  death  of  a  human  being  affords  no 
ground  for  an  action  for  damages.  And  to  like  effect  is  Jackson 
v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  supra. 

And  in  Nixon  v.  Ludlam,  supra,  funeral  expenses  seem,  likewise, 
to  have  been  classed  as  damages  suffered  in  consequence  of  the  death, 
for  which  no  civil  action  can  be  maintained,  in  the  absence  of  statute. 

In  Trow  v.  Thomas,  supra,  however,  the  court  said;  "It  is  diffi- 
cult to  preceive  why,  upon  principle,  the  parent  cannot  recover 
damages  resulting  from  the  death,  e.  g„  the  expenses  of  the  burial" 

And  in  Worley  v.  Cincinnati,  S.  £  D.  R.  Co.  (1855)  1  Handy 
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(Ohio)  481,  an  action  by  a  husband  for  the  negligent  killing  of 
his  wife,  in  which  "he  also  stated  that  he  has  expended  a  consider- 
able sum  for  the  funeral  charges  of  his  deceased  wife,"  although 
the  court  makes  no  further  specific  mention  of  this  alleged  item 
of  damages,  it  concludes:  "There  is  no  claim  in  the  petition  that 
can  be  legally  supported,  except  for  the  expenditures  actually  made 
in  consequence  of  the  wife's  death,  and  for  these,  as  the  husband 
would  have  been  liable,  he  has  the  right  to  recover." 

So,  in  Missouri,  K.  £  T.  R.  Co.  v.  Evans  (1897)  16  Tex.  Civ. 
App.  68,  41  3.  W.  80,  a  statutory  action  by  parents  for  the  negli- 
gent killing  of  their  minor  son,  it  is  said  that,  independently  of  the 
statutory  action,  the  father  was  entitled  to  recover  incidental  ex- 
penses accruing  from  the  injury  resulting  in  the  death  of  his  son, 
apparently  including  funeral  expenses. 

And  although  under  the  Washington  statute  a  husband  has  no 
cause  of  action  for  the  negligent  killing  of  his  wife,  it  was  conceded 
in  Johnson  v.  Seattle  Electric  Co.  (1905)  39  Wash.  211,  81  Pac. 
705,  and  held,  in  Philby  v.  Northern  P.  B.  Co.  (1907)  46  Wash. 
173,  9  L.R.A.(N.S.)  1193,  123  Am.  St.  Rep.  926,  89  Pac.  468,  13 
A.  &  E.  Ann.  Cas.  742,  that  he  is  entitled  to  recover  any  amount 
he  may  have  paid  for  her  funeral  expenses  as  a  result  of  such  death. 

But  children  who  have  accepted  the  succession  of  their  mother, 
who  has  been  negligently  killed,  cannot  recover  her  funeral  ex- 
penses as  a  part  of  their  damages  for  the  wrongful  death,  as  in 
paying  such  expenses  they  are  only  discharging  debts  against  the 
succession,  which,  from  their  having  accepted  it,  is  presumed  to 
be  a  source  of  profit  rather  than  a  burden  to  them.  Filiatrault  v. 
Canadian  P.  B.  Co.  (1900)  Bap.  Jud.  Quebec  18  C.  S.  491. 

Some  cases  make  no  distinction  whatever  between  medical  and 
funeral  expenses,  but  allow  the  recovery  of  both  as  special  and  def- 
inite damages  resulting  from  the  injury  causing  the  death.  Thus, 
independently  of  any  statute  giving  a  cause  of  action  for  wrongful 
death,  it  was  held,  in  Augusta  Factory  v.  Davis  (1891)  87  Ga.  648, 
13  S.  £.  577,  that  a  father  may  recover  his  expenses  incurred  in 
the  hut  illness,  death,  and  burial  of  his  minor  daughter,  in  conse- 
quence of  an  injury  to  her  caused  by  the  negligence  of  another 
person. 

And  in  Southern  R.  Co.  v.  Covenia  (1896)  100  Ga.  46,  40  L.R.A. 
253,  62  Am.  St.  Rep.  312,  29  S.  E.  219,  the  court  said :  "It  is 
well  settled  that,  although  a  parent  cannot  recover  damages  for  the 
death  or  injury  of  his  child  unless  the  child  was  capable  of  render- 
ing service,  he  can  recover,  in  an  action  against  the  person  who 
inflicted  the  injury,  for  his  trouble  and  expense  in  caring  for  the 
child;  and  if  it  dies  from  the  injuries  inflicted,  he  can  recover  his 
necessary  and  reasonable  expenses  in  the  burial,  including  compensa- 
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tioii  for  the  low  of  such  time  on  the  parent's  part  as  wis  needed 
for  this  purpose." 

So,  in  Sieber  v.  Great  Northern  E.  Co.  (1899)  76  Minn  269,  79 
N.  W.  95,  it  seems  to  have  been  admitted  that  a  father  may  re- 
cover the  expense  of  the  last  sickness  and  of  the  funeral  of  an  adult 
son,  paid  or  incurred  on  account  of  an  injury  negligently  inflicted 
on  the  eon,  and  resulting  in  his  death,  though  in  this  case  the  ver- 
dict was  reduced  because  greater  than  the  amount  shown  by  the 
evidence  to  have  been  expended  for  these  purposes. 

And  similarly,  in  Pack  t.  New  York  (1850)  3  N.  Y.  489,  al- 
though medical  and  funeral  expenses  were  not  in  question,  the 
plaintiff  seeking  to  recover  the  value  of  his  child's  services,  the  court 
said:  "I  have  a  strong  impression  that  the  fattier  could  recover 
nothing  on  account  of  the  injury  to  the  child  beyond  the  physician's 
bill  and  funeral  expenses." 

And  in  Whitford  v.  Panama  E.  Co.  (1861)  23  N.  T.  465,  the 
right  of  a  husband  to  maintain  a  civil  action  for  medical  and  funeral 
expenses  incurred  in  consequence  of  injury  to  his  wife  is  recognized 
(obiter)  as  one  of  the  exceptions  to  the  settled  rule  "that  where 
injuries  are  inflicted  causing  the  death  of  the  person,  all  right  of 
action  for  such  injuries  dies  with  the  person  upon  whom  they  are 
inflicted." 

II.  In  a 


General  damages  being  recoverable  in  admiralty  for  wrongful 
death,  contrary  to  the  rule  at  common  law,  it  seems  clear  that  fu- 
neral and  medical  expenses  of  a  person  negligently  killed  may  be 
recovered,  independently  of  any  statutory  remedy,  as  an  element  of 
the  damage  sustained  on  account  of  the  death.  Thus,  in  Eeene  v. 
The  David  Reeves  (1879)  5  Hughes,  89,  Fed.  Gas.  No.  6,625,  s 
libel  in  admiralty  filed  by  a  widowed  mother  for  damages  resulting 
from  the  wrongful  death  of  her  minor  son,  the  court,  in  fixing  the 
amount  of  the  damages,  took  note  of  the  expense  of  recovering  and 
interring  the  body  of  the  son. 

And  in  The  Catskill  (1899)  95  Fed.  700,  a  proceeding  in  ad- 
miralty to  limit  liability  on  account  of  damages  by  collision,  the 
funeral  expenses  of  those  killed  in  the  collision  were  awarded  as 
part  of  the  damages  for  the  loss  of  life. 

And  in  The  Mauch  Chunk  (1905)  139  Fed.  747,  affirmed  in  83 
C.  C.  A.  276,  154  Fed.  182,  a  like  proceeding,  it  was  held  that 
funeral  expenses,  in  addition  to  damages,  were  allowable  under  the 
limited  liability  act,  in  cases  of  deaths  resulting  from  collision. 

171.  Under  •tafNtM. 

In  nearly  all  jurisdictions,  at  present,  there  are  statutes  provid- 
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ing  for  Actions  for  wrongful  death;  and  the  decisions  as  to  the 
right,  in  an  action  brought  under  such  a  statute,  to  recover  funeral 
or  medical  expenses  of  the  person  killed,  torn  largely  npon  the  pro- 
visions of  the  respective  statutes  as  to  the  person  for  whose  benefit 
the  action  is  maintainable  and  the  precise  recovery  authorised,  al- 
though it  seems,  as  said  in  Murphy  v.  New  York  C.  &  H.  B.  B.  Co. 
(1862)  88  N.  Y.  445,  that  "in  this  country  ...  it  has  been 
uniformly  held  that  the  plaintiff  can  recover  such  expenses  if  the 
law  imposes  upon  the  relatives  for  whose  benefit  the  suit  is  brought, 
the  obligation  to  bear  them." 

Under  Lord  Campbell's  act,  in  England,  after  which  much  of  the 
legislation  in  this  country  on  the  subject  has  been  patterned,  it  has 
been  held  that  funeral  expenses  are  not  the  kind  of  damages  con- 
templated by  the  act  Thus,  under  this  act,  a  father  cannot  recover 
tiie  funeral  expenses  of  an  adult  eon  {Dalton  v.  South  Eastern  B. 
Co.  [1858]  4  C.  B.  N.  S.  296,  4  Jur.  N.  S.  711,  6  Week.  Bep.  574) ; 
or  of  an  unmarried  infant  daughter  (Clark  v.  London  General 
Omnibus  Co.)  or  the  funeral  or  hospital  expenses  of  an  infant 
daughter  who  has  been  negligently  killed  (Boulter  v.  Webster  [1865] 
11  L.  T.  N.  S.  598, 13  Week.  Rep.  298)  although  in  Bedwell  v.  Coin- 
ing (1902)  18  Times  L.  S.  436,  apparently  overruled  in  Clark  v. 
London  General  Omnibus  Co.  Philtimore,  J.,  held  that  under  Lord 
Campbell's  act,  a  father  may  recover  the  funeral  expenses  of  his  minor 
daughter  who  has  been  negligently  killed, — his  damages  claimed  in 
this  respect  being  damages  arising  directly  from  the  death  of  the 
child,  as  the  father  was  bound  to  bury  the  body  of  his  daughter. 

In  accordance  with  the  last  case,  under  a  statute  giving  an  action 
for  wrongful  death,  and  providing  that  the  jury  may  give  damages 
"with  reference  to  the  necessary  injury  resulting  from  such  death 
to  the  surviving  parties  who  may  be  entitled  to  sue,"  funeral  ex- 
penses have  been  held  to  be  a  proper  element  of  the  damages,  in  an 
action  by  •  mother  for  the  wrongful  death  of  her  infant  child,  as 
"Buch  expenses  must,  if  anything  can,  be  one  of  the  most  obvious 
and  necessary  injuries  resulting  from  death."  Owen  v.  Brock- 
schmidt  (1873)  54  Mo.  285. 

And  in  estimating  the  damages  in  an  action  by  a  parent,  under 
the  same  statute,  for  the  death  of  a  minor  son,  the  jury  may  properly 
consider  "the  cost  of  nursing,  surgical  and  medical  attendance,  and 
appropriate  funeral  expenses.  These  constitute  the  necessary  in- 
jury resulting  from  such  death,' "  within  the  statute.  Sains  v.  St. 
Louis,  I.  M.  £  S.  B.  Co.  (1879)  71  Mo.  164,  36  Am.  Hep.  459. 

In  an  action  by  an  administrator  under  the  Nova  Scotia  statute, 
copied  verbatim  from  Lord  Campbell's  act,  it  was  held  however,  in 
McDonald  v.  Bex  (1901)  7  Can.  Exch.  216,  that  there  can  he  no 
recovery  of  the  funeral  expenses  of  the  deceased,  the  court  saying : 
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''The  parties  for  whose  benefit  the  action  was  brought  are  not  to  be 
compensated  for  .  .  .  the  expenses  of  medical  treatment  of 
the  deceased  or  for  his  burial  expenses." 

And  under  a  New  Jersey  statute  similar  to  Lord  Campbell's  act, 
giving  an  action  for  wrongful  death  to  be  brought  by  the  personal 
representative  of  the  deceased,  for  the  benefit  of  his  widow  and 
next  of  kin,  and  providing  that  the  jury  may  give  damages  "with 
reference  to  the  pecuniary  injury  resulting  from  such  death  to  the 
wife  and  next  of  kin  of  such  deceased  person,"  it  has  been  held 
that  a  father  suing  as  administrator,  and  being  also  the  next  of 
kin,  cannot  recover,  as  an  element  of  damages  for  the  death  of  his 
minor  daughter,  the  amount  paid  by  him  for  surgical  services  ren- 
dered to  the  child  in  the  effort  to  save  her  life  after  she  had  been 
injured  by  the  defendant's  negligence  (Hutchinson  v.  West  Jersey 
&  8.  B.  Co.  [1909]  170  Fed.  615) ;  or  the  funeral  expenses  of  a 
minor  son  who  has  been  negligently  killed,  as  "the  estate  of  a  de- 
cedent is  liable  for  the  payment  of  his  funeral  expenses,  and  they 
cannot  properly  be  considered  to  constitute  a  deprivation  of  a  pe- 
cuniary advantage  resulting  from  his  death  to  the  next  of  kin. 
Death  must  inevitably  occur  to  all,  and  when  it  is  occasioned  by  the 
wrongful  act  of  another,  the  necessity  for  the  payment  of  funeral 
charges  is  not  thereby  created ;  the  time  for  payment  is  merely  ad- 
vanced" (Consolidated  Traction  Co.  v.  Hon*  (1897)  60  N.  J.  L. 
444,  38  Atl.  759,  reversing  59  N.  J.  L.  275,  35  Atl.  899,  where  the 
lower  court  said:  "As  the  father,  who  is  next  of  kin,  was  legally 
responsible  for  such  expenses,  the  payments  in  question  constituted 
part  of  the  pecuniary  loss  specified  in  the  statute,  and  were  con- 
sequently assessable  as  part  of  the  damages  to  be  awarded"). 

So,  in  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Swset  (1893)  57  Ark.  387, 
21  S.  W.  587,  it  was  held  that,  in  an  action  by  the  personal  rep- 
resentative of  a  deceased  to  recover,  for  the  benefit  of  his  widow  and 
next  of  kin,  damages  for  his  negligent  killing,  the  funeral  expenses 
are  not  an  element  of  damages  recoverable,  although  it  was  intimated 
that  it  would  be  otherwise  in  case  of  a  similar  action  for  the  benefit 
of  the  estate  of  the  deceased. 

But  while  it  seems  that,  in  an  action  by  the  personal  representa- 
tive of  a  decedent  to  recover  damages  for  his  wrongful  death  for 
the  benefit  of  Mb  estate,  the  amount  paid  by  such  personal  representa- 
tive and  the  amount  for  which  the  estate  is  liable,  for  medical  and 
surgical  attention  consequent  upon  the  injuries  received,  and  for 
funeral  expenses,  are  proper  elements  of  the  recovery,  there  can  be 
no  recovery  on  account  of  such  attention  and  expenses  if  the  estate 
iB  no  longer  liable  therefor  by  reason  of  the  fact  that  no  claim  for 
the  amount  due  therefor  has  been  probated  within  the  required  peri- 
od after  the  date  of  the  granting  of  letters  of  administration.    St. 
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Louis,  I.  M.  £  3.  B.  Co.  j.  Sweet  (1897)  63  Ark.  563,  40  S.  W. 
463. 

And  an  administrator  of  a  married  woman,  whose  husband  is 
liable  for  her  funeral  expenses,  cannot  recover  each  expenses  in  a 
statutory  action  to  recover,  for  the  benefit  of  the  estate,  damages 
for  her  negligent  killing.  Wilcox  v.  Wilmington  City  E.  Co.  (1899) 
2  Penn.  (Del.)  157,  44  Atl.  686. 

Likewise,  under  a  statute  giving  a  right  of  action  for  wrongful 
death  for  the  benefit  of  all  the  heirs  of  the  decedent,  there  can  be  no 
recovery  for  charges  for  medical  and  hospital  services  rendered  to 
the  deceased,  which  charges  have  never  been  paid  by  the  heirs,  and 
for  which  they  are  in  no  way  liable,  and  on  account  of  which  they 
have  incurred  no  loss ;  "and  it  may  be  doubted  whether  in  an  action 
of  this  character  money  expended  in  medical  or  surgical  treatment 
of  the  deceased  can  ever  be  a  proper  element  of  damages."  Salmon 
.  v.  Rathzew  (1907)  153  Cal.  290,  92  Fac  733. 

But  under  a  statute  giving  a  right  of  action  for  the  benefit  of  a 
wife,  husband,  parent,  and  children  of  one  negligently  killed,  to 
recover  such  damages  as  the  jury  think  appropriate  to  the  injury 
resulting  from  the  death  to  each  parties,  it  was  held,  in  Petri*  v. 
Columbia  £  0.  B.  Co.  (1888)  29  S.  C.  303,  7  S.  £.  515,  that  adult 
children  may  recover,  as  an  element  in  the  amount  of  their  damages 
on  account  of  the  death  of  their  mother,  funeral  expenses  which 
they  have  paid. 

And  a  husband,  in  a  statutory  action  for  injuries  resulting  in 
the  death  of  his  wife,  may  recover  as  one  item  of  his  damages  the 
cost  of  medical  expenses  necessarily  incurred.  International  £  Q. 
N.  B.  Co.  v.  Boyhin  (1903)  32  Tex.  Civ.  App.  72,  74  S.  W.  93. 

In  Illinois  C.  B.  Co.  v.  Cmdup  (1885)  63  Miss.  291,  it  is  said 
that  the  Tennessee  statute  of  1883  expressly  provided  as  elements 
of  the  damages  for  a  wrongful  death  recoverable  for  the  benefit  of 
the  widow  and  next  of  kin,  "necessary  expenses  resulting  to  the  de- 
ceased from  the  personal  injuries,  and  also  the  damages  resulting 
to  the  parties  for  whose  use  and  benefit  the  right  of  action  survives, 
from  the  death  consequent  upon  the  injuries  received." 

And  in  Swift  £  Co.  v.  Johnson  (1905)  1  L.R.A.(N.S.)  1161, 
71  0.  0.  A.  619,  138  Fed.  867,  the  court  said  (obiter)  of  the  Min- 
nesota Gen.  Stat,  §  5913:  "Bepeated  and  uniform  decisions  of 
the  highest  court  of  the  state  have  given  to  the  statute  a  settled 
meaning  and  effect,  which  may  be  summarized  as  follows:  the 
right  of  action  which  the  statute  creates  is  for  the  exclusive  benefit 
of    .     .     .     (b)  those  who  have  demands  for  his  funeral  expenses." 

In  Bunyea  v.  Metropolitan  B.  Co.  (1890)  8  Mackey,  76,  where 
several  causes  of  action  were  joined  in  one  count  of  the  declara- 
tion in  an  action  by  an  administrator,  who  was  also  the  father,  of 
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an  infant  child,  for  damages  for  her  wrongful  death,  under  a  stat- 
ute giving  BTich  an  action  to  be  brought  by  the  administrator  of  the 
deceased,  although  a  judgment  for  the  plaintiff  was  affirmed  on  the 
ground  that  after  a  verdict  it  should  be  presumed  that  proper  in- 
structions were  given  to  die  jury  as  to  the  causes  upon  which  the 
plaintiff  might  recover,  the  court  said  that,  under  this  statute, 
the  plaintiff  could  not  recover  medical  expenses  (the  father,  per- 
sonally, having  been  liable  therefor),  but  might  recover,  "at  fur- 
thest, merely  for  the  lose  of  the  child's  services  by  her  death,  and 
possibly  her  funeral  expenses." 

And  in  Holland  v.  Brown  (1888)  13  Sawy.  284,  35  Fed.  43,  it 
was  held  that  under  an  Oregon  statute  giving  the  administrator  of 
s  person  a  right  to  recover  damages  for  the  wrongful  death  of  the 
latter,  to  be  assessed  for  the  pecuniary  injury  to  the  deceased  per- 
son's estate  caused  by  his  death,  nothing  can  be  allowed  for  the 
expense  of  the  sickness  and  the  burial  of  the  deceased, — at  least  not . 
as  such,  the  court  saying :  "True,  they  are  the  result  of  the  wrong- 
ful conduct  of  the  defendants  which  caused  the  death  of  the  de- 
ceased. But  the  action  given  by  the  statute  is  for  the  death  simply. 
This  includes,  of  course,  all  such  losses  to  his  estate  or  creditors 
and  next  of  kin  to  whom  it  belongs,  and  for  whose  benefit  the  action 
is  allowed,  as  may  be  fairly  implied  from  the  cessation  of  his  life. 
The  fact  on  which  the  damages  are  computed  is  death  and  its  con- 
sequences, and  not  its  antecedents  or  cause.  And  yet  it  is  manifest 
that  the  estate  of  the  deceased  is  injured  or  diminished  by  these  ex- 
penses. The  damages  allowed  in  this  case  most  first  be  applied 
by  the  administrator  to  the  payment  of  what  may  be  found  justly 
due  the  creditors  of  the  estate  on  this  account.  For  this  reason 
it  might  be  proper  and  convenient  to  have  the  probable  amount  of 
these  expenses  considered  in  estimating  the  general  damages.  But 
as  the  statute,  in  my  judgment,  does  not  authorize  the  recovery  of 
damages  on  any  such  account,  the  claim  must  be  rejected." 

But  the  damages,  under  a  statute  providing  that  a  decedent's 
cause  of  action  for  personal  injuries  causing  his  death  shall  survive 
to  bis  administratrix,  include  the  expense  of  nursing  and  medical 
aid.    Corliss  v.  Worcester,  N.  &  B.  B.  Co.  (1886)  63  N.  H.  404. 

And  under  a  statute  giving  a  father  merely  a  right  of  action 
for  the  death  of  his  child,  a  father  may  recover,  as  an  item  of  his 
damages  for  the  negligent  killing  of  his  minor  son,  the  reasonable 
cost  of  burial  and  the  expenses  appropriately  incidental  thereto, 
such  as  the  expense  of  transporting  the  body  from  the  place  of  the 
decedent's  death  to  his  father's  home.  Dean  v.  Oregon  B.  Jt  Nav. 
Co.  (1906)  44  Wash.  564,  87  Pac.  824. 

So,  in  Le  Blanc  v.  Sweet  (1901)  107  La.  355,  90  Am.  St  Bep. 
303,  31  So.  766,  an  action  by  parents  for  the  negligent  drowning 
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of  their  daughter,  the  court  seems  to  have  considered,  as  one  ele- 
ment of  their  damage,  the  expense  in  connection  with  the  search 
for  the  remains  of  the  daughter  and  her  burial. 

And  under  a  statute  giving  the  mother,  the  father  being  dead, 
the  right  to  sue  a  railroad  for  damages  sustained  by  her  by  reason 
of  the  negligent  killing  of  her  infant  son  by  the  running  of  a  train, 
she  may  recover,  as  elements  of  damage,  and  necessary  expense 
incurred  by  her  for  nursing  and  medical  attendance  before. his  death, 
and  for  burial  expenses  afterward.  Little  Bock  &  Ft.  8.  B.  Co.  v. 
Barker  (1878)  33  Ark.  350,  34  Am.  Rep.  14. 

Likewise,  in  Pennsylvania  Co.  v.  Lilly  (1881)  73  Ind.  252,  it 
was  said,  generally,  that  under  the  Indiana  statute  a  parent  in  an 
action  for  the  wrongful  death  of  his  infant  child  may  recover  "in 
proper  cases"  the  expenses  of  care  and  attention  to  the  child,  made 
necessary  by  the  injury,  funeral  expenses,  and  the  cost  of  medical 
services;  and  this  rule  is  also  recognized  in  the  following  cases,  al- 
though they  do  not  seem  to  involve  directly  a  question  of  funeral 
or  medical  expenses:  Ohio  &  M.  B.  Co.  v.  Tindall  (1859)  13  Ind.  366, 
74  Am.  Dec  259;  Mayhew  v.  Burns  (1885)  103  Ind.  328,  2  N.  E. 
793;  Louisville,  N.  A.  &  C.  B.  Co.  v.  Wright  (1893)  134  Ind.  509, 
34  N.  E.  314. 

The  rale  was  directly  applied  in  Southern  Indiana  B.  Co.  v.  Moors 
(1904)  34  Ind.  App.  154,  71  N.  E.  516,  an  action  under  the  Indiana 
statute  by  a  mother  on  account  of  the  death  of  her  infant  son, 
holding  that  the  damages  recoverable  might  include  "the  expenses 
of  care  and  attention  to  the  child,  made  necessary  by  the  injury, 
funeral  expenses,  and  medical  services.'' 

And  under  a  statute  giving  the  husband,  widow,  children,  or  par- 
ents of  a  decedent  a  right  of  action  to  recover  damages  for  his 
wrongful  death,  parents  may  recover,  as  an  element  of  their  damages 
for  the  negligent  killing  of  a  minor  son,  the  expenses  which  they 
have  incurred  by  reason  of  his  death,  including  funeral  expenses 
(Esher  v.  Mineral  B.  &  Min.  Co.  [1905]  28  Pa.  Super.  Ct.  393), 
medical  services,  if  any,  and  the  expenses  of  care  and  attention  to 
the  deceased,  arising  out  of  the  injury  (Pennsylvania  B.  Co.  v.  Zebe 
[1858]  33  Pa.  318). 

So,  a  widowed  mother  may  recover,  as  elements  of  her  damages 
on  account  of  the  wrongful  death  of  her  minor  son,  the  expense 
of  noising  and  medical  attention,  if  any,  after  the  injury  and  be- 
fore the  resulting  death,  and  funeral  expenses  afterward.  Pennsyl- 
vania B.  Co.  t.  Bantom  (1867)  54  Pa.  495;  Cleveland  &  P.  B.  Co. 
v.  Bowan  (1870)  66  Pa.  393. 

And  under  a  statute  similar  to  that  of  Pennsylvania,  it  has  been 
held,  in  Texas,  that  a  husband  may  recover  funeral  expenses  in- 
curred by  him  on  account  of  the  negligent  killing  of  his  wife.    Gulf, 
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C.  &  8.  F.  B.  Co.  v.  Southwick  (1895)  —  Tex.  CiT.  App.  — ,  30 
B.  W.  592. 

And  this  rale,  allowing  the  recovery  of  expense*  canted  by  the 
injury  and  death,  wm  also  recognized  in  Lehigh  Iron  Co.  r.  Bupjt 
(1882)  100  Pa.  95,  although  it  was  there  held  that  the  plaintiff, 
a  father,  had  no  right  of  action,  because  the  statute  gave  it  first 
to  the  widow,  if  any,  and  the  deceased  in  this  case,  though  a  minor, 
left  a  widow. 

In  New  Tork,  under  a  statute  giving  a  right  of  action  for  dam- 
ages based  on  the  pecuniary  injury  resulting  from  a  wrongful  death, 
it  was  admitted,  in  Boeder  v.  Ormsby  (1861)  22  How.  Pr.  270, 
that  a  father  can  recover  necessary  expenses  incurred  for  medical 
attendance,  required  by  injuries  negligently  inflicted  on  his  infant 
son,  and  for  reasonable  funeral  charges  incurred  in  consequence  of 
the  son's  resulting  death. 

So,  in  Stwbing  r.  Marshall  (1882)  2  N.  Y.  Civ.  Proc.  Hep. 
(Browne)  77,  the  court  said,  obiter,  that  a  father,  as  administrator 
of  an  unmarried  minor  child  who  had  been  negligently  killed,  might, 
under  the  New  Tork  statute,  recover  damages  for  nursing,  medical 
attendance,  funeral  expenses,  etc. 

And  in  Meyer  v.  Hart  (1897)  23  App.  Div.  131,  48  N.  Y.  Supp. 
904,  the  right  of  a  husband,  under  the  New  York  statute,  to  recover 
the  funeral  expenses  of  his  wife,  who  had  been  negligently  killed, 


Necessity  for  evidence  as  to  amount  of  expenses. 

While  it  seems  that,  under  the  Texas  statute,  a  husband  may  re- 
cover the  cost  of  nursing  his  wife  after  a  negligently  inflicted  injury 
resulting  in  her  death,  he  cannot  recover  anything  on  account  of 
this  expense  without  offering  evidence  as  to  the  value  of  the  nurse's 
services.    Qulf,  C.  &  8.  F.  B.  Co.  v.  Southwick,  supra. 

So,  although  the  pecuniary  loss  to  the  next  of  kin,  to  be  recovered 
in  an  action  for  wrongful  death  under  the  New  York  statute,  may 
include  special  damages,  such  as  funeral  expenses,  the  amount  of 
such  special  and  actual  damage  must  be  shown,  and  the  jury  should 
not  be  permitted  to  guess  at  their  amount  as  an  element  of  the 
total  loss.  Eoughtirlc  v.  Delaware  &  H.  Canal  Co.  (1883)  92  N.  Y. 
219,  44  Am.  Rep.  370. 

And  in  McCubbin  v.  Hastings  (1875)  27  La.  Ann.  713,  an  action 
by  a  husband  to  recover  damages  for  the  death  of  his  wife,  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant's  servant, 
the  court  said  that  his  damages,  if  he  was  entitled  to  any,  were  the 
amounts  expended  by  him  for  medical  and  other  services  subsequent 
to  the  injury  due  to  the  alleged  negligence,  and  for  the  funeral 
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expenses;  but  that  he  could  not  have  judgment  as  he  had  not  shown 
what  he  had  expended. 

— as  affected  by  joinder  of  parties  plaintiff. 

In  an  action  by  parents  under  the  Texas  statute,  for  the  negligent 
killing  of  their  minor  son,  a  recovery  for  burial  expenses  was  held 
proper,  in  Missouri,  E.  &  T.  R.  Co.  r.  Evans  (1897)  16  Tex.  Civ. 
App.  68,  41  S.  W.  80,  although  as  to  this  item  of  damage  the  mother 
may  have  been  improperly  joined,  or  as  to  it  the  father  may  have 
prosecuted  a  separate  suit,  as,  independently  of  the  statutory  action, 
the  father  was  entitled  to  recover  incidental  expenses  accruing  from 
the  injury,  and  the  award  was  proper  as  to  him,  at  least,  in  the 
statutory  joint  action. 

So,  in  Covens'  B.  Co.  v.  Washington  (1900)  24  Tex.  Civ.  App. 
422,  58  S.  W.  1042,  an  action  by  parents  for  damages  for  the  death 
of  their  minor  son,  the  plaintiffs  claimed,  as  one  item  of  such  dam- 
ages, the  amount  of  the  funeral  expenses,  which  item  was  apparently 
not  questioned,  and  a  judgment  for  the  plaintiffs  was  affirmed. 

And  similarly,  a  husband  suing  as  administrator,  under  a  statute, 
to  recover,  for  the  benefit  of  himself  as  husband,  and  of  the  next 
of  kin,  damages  "with  reference  to  the  pecuniary  injuries  resulting 
from  the  death"  of  his  wife,  to  himself  as  husband,  and  to  the  next 
of  kin,  may  recover  the  amount  of  the  necessary  funeral  expenses 
which  he  was  obliged  to  pay,  although  the  children  for  whose  joint 
benefit  recovery  is  had  were  not  bound  to  defray  such  expenses,  which 
fact  is  immaterial.  Murphy  v.  'New  York  C.  &  S.  B.  R.  Oo.  (1882) 
88  N.  T.  445.  A.  C.  W. 


[SUPREME  COURT  OF  CANADA.] 

JAMES  P.  KENT  {Plaintiff),  Appellant, 

and 

LORENZO  ELLIS  (Defendant),  Respondent. 

31    Can.    B.    C.    110. 

ON  APPEAL  FROM  THE  SUPBEME  COURT  OP  NOVA  SCOTIA. 

Ftoadino  —  ConvenUm  —  Defect  in  ptatnUff"  title  —  Statute  of  frauds. 

In  an  action  claiming  damages  for  the  conversion  of  good*  the  plain' 
tiff  must  prove  an  unquestionable  title  in  himself,  and  If  it  appears 
B.  R.  Cas.  Vol.  n.-  -46. 
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that  inch  title  ii  baaed  on  a  contract,  the  defendant  may  tttee— fsirj 
urge  that  such  contract  is  void  under  the  statute  of  frauds,  thongi 
no  inch  defente  is  pleaded. 

It  is  only  where  the  action  ia  between  the  parties  to  the  contract 
which  one  of  them  seeks  to  enforce  against  the  other,  that  the  de- 
fendant must  plead  the  statute  of  frauds,  if  he  wishes  to  avail  him- 
•elf  of  It 

Judgment  of  the  Supreme  Court  of  Nova  Scotia  (32  N.  S.  Rep.  649] 


(December  7,  1900.) 
Present: — Taacbereao,  Gwynne,  Sedgewick,  King,  and  Girouard,  JJ. 

[Ill]  Afpkax  from  a  decision  of  the  Supreme  Court  of  Xora 
Scotia  (32  N.  S.  549),  affirming  the  judgment  at  the  trial  in 
favor  of  the  defendant. 

The  material  facta  are  stated  in  the  judgments  published  here- 
with. The  main  question  raised  on  the  appeal  was  whether  or 
not  the  defendant  could,  without  having  pleaded  it,  claim  the 
benefit  of  the  statute  of  frauds  as  avoiding  the  contract  under 
which  plaintiff  claimed  title  to  the  goods  for  conversion  of  which 
the  action  was  brought,  to  which  contract  the  defendant  was  not 
a  party. 

The  trial  Judge  gave  judgment  for  defendant,  which  was 
affirmed  by  the  court  en  banc  The  plaintiff  appealed  to  this 
court. 

Newcombe,  Q.C.,  and  Sedgewick,  for  the  appellant  The 
statute  must  be  pleaded.  Clarke  v.  Callow  (1876)  46  L.  J.  Q. 
B.  N.  8.  63;  Olley  v.  Fisher  (1886)  34  Ch.  D.  367,  56  L.  J. 
Oh.  N.  S.  208,  55  L.  T.  N.  S.  807,  35  Week.  Rep.  301;  Morgan 
y.  Worthington  (1878)  38  L.  T.  N.  S.  443;  James  v.  Smith 
[1891]  1  Ch.  384,  63  L.  T.  K  S.  524,  39  Week.  Rep.  396. 
Nor  will  the  defense  of  the  statute  be  allowed  at  the  trial  unless 
the  plaintiff  to  a  material  extent  changes  front.  Brtaming  v. 
Odhams  Bros.  (1897)  75  L.  T.  K.  S.  602.  Even  if  pleaded, 
the  respondent,  being  a  stranger,  could  not  avail  himself  of  the 
statute.  Waters  v.  Towers  (1853)  8  Exch.  401;  Maddison  v. 
Alderson  (1883)  8  App.  Cas.  467,  at  page  488,  52  L.  J.  Q.  R 
K.  S.  737,  49  L.  T.  N.  S.  303,  31  Week.  Rep.  820,  per  Black- 
burn, L.J. 
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In  reference  to  the  sufficiency  of  the  contract  at  common  law, 
delivery  is  not  necessary  to  pass  the  title.  As  Boon  as  a  bargain 
and  sale  of  specific  personal  property  are  concluded,  the  con- 
tract becomes  absolute  without  actual  payment  or  delivery. 
Tarlmg  v.  Baxter  (1827)  6  Barn.  &  C.  360,  9  Dowl.  &  B.  272, 
5  L.  3.  K.  B.  184,  30  Revised  Rep.  355,  23  Eng.  BnL  Cas.  257; 
Himde  v.  Whitehouse  (1806)  7  East,  558,  3  Smith,  528,  8  Re- 
viaed  Rep.  676;  Clarke  v.  Spenee  (1836)  4  Ad.  &  EI.  448,  6 
Nev.  &  M.  399,  1  Harr.  &  W.  760,  5  L.  J.  K.  B.  N.  S.  161; 
Bentall  v.  Burn  (1824)  3  Barn.  &  C.  423,  5  DowL  &  E.  284, 
Moody  &  E.  107,  8  L  J.  K.  B.  42,  27  Eevised  Eep.  391. 

[112]  R.  G.  Code,  for  the  respondent.  This  court  will 
not  interfere  with  a  decision  such  as  is  now  appealed  from,  as 
it  is  upon  a  mere  question  of  procedure.  Dawson  v.  Union  Bank, 
Cass.  Dig.  2d  ed.  429 ;  Gladwin  v.  Cummmgs,  Cass.  Dig.  2d  ed. 
427;  Ferrier  v.  Trepannier  (1894)  24  Can.  S.  C.  86;  Scannell 
v.  James  (1889)  16  Can.  S.  C.  593;  Williams  v.  Leonard  £ 
Sons  (1896)  26  Can.  S.  C.  406. 

The  failure  to  plead  the  statute  of  frauds  was  not  invoked  at 
the  trial,  and  it  is  too  late  now  to  claim  any  benefit  from  it 
Hart  v.  McDvugaU  (1892)  25  N.  S.  38;  Horlor  v.  Carpenter 
(1857)  3  C.  B.  N.  S.  172,  27  L.  J.  C.  P.  N.  S.  1;  Bavid  v. 
Chaltoner  (1896)  28  N.  S.  205.  The  trial  Judge  had  power  to 
amend  for  the  purpose  of  determining  the  real  question  or  issue 
raised  by  or  depending  on  the  proceedings  (order  xxvm.  rule 
12) ;  and  he  would  undoubtedly  have  ordered  such  amend- 
ment if  objection  had  been  raised  at  the  trial  to  the  plead- 
ings. Dempster  v.  Fairbanks  (1897)  29  N.  S.  456;  Power 
v.  Prmgle  (1898)  31  N.  S.  78;  James  v.  Smith  [1891]  1 
Ch.  384,  63  L.  T.  N.  S.  624,  39  Week.  Eep.  396.  The  plain- 
tiff has  no  title  to  the  goods,  which  were  above  the  value  of 
$40  and  were  not  delivered  to  him,  nor  did  he  make  payment, 
nor  was  there  any  memorandum  in  writing,  as  required  by 
the  statute  of  frauds.  Waters  v.  Towers  (1853)  8  Ezch. 
401,  is  distinguishable,  and  in  Smeed  v.  Ford  (1859)  5  Jur. 
N.  S.  291,  1  El.  &  El.  602,  28  L.  J.  Q.  B.  N.  S.  178,  7 
Week.  Rep.   266,  Crompton,  J.,  said:     "Waters  v.    Towers, 
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supra,  seems  to  be  treated  as  overruled  in  Hadley  v.  Baxem- 
dale"  (1864)  9  Exch.  341,  23  L.  J.  Exch.  N.  S.  179,  2  C.  L.  B. 
617, 18  Jur.  358,  2  Week.  Rep.  802,  5  Eng.  KuL  Cat,  502. 

This  is  not  an  action  on  contract,  and  we  are  not,  properly 
speaking,  setting  up  the  statute  of  frauds.  Our  contention  is 
that  every  link  in  the  plaintiff's  title  should  be  a  good  valid  link, 
and  that  if  the  link  in  question  is  dependent  on  a  contract  which 
cannot  be  [113]  enforced,  it  is  not  a  valid  link.  Britain  v.  Rea- 
dier (1879)  11  Q.  B.  D.  123,  48  L.  J.  Exch.  K.  S.  362,  40  L. 
T.  N.  S.  240,  27  Week.  Sep.  482 ;  Sykea  v.  Dixon  ( 1839)  9  Ad. 
&  EL  693,  1  Perry  &  D.  468,  1W.W.4E  120,  8  L.  J.  Q.  R 
N.  S.  102 ;  Benbow  v.  Low  (1880)  16  Oh.  D.  93,  50  L.  J.  Ch. 
N.  S.  85,  44  L.  T.  N.  8.  119,  29  Week.  Rep.  265. 

Taschereau,  J. :  Who  owns  the  old  sleigh  and  carriage  in 
question,  worth,  at  most,  $80,  which  the  appellant,  who  claims 
them,  bought  for  $50,  is  the  important  question  to  be  determined 
by  the  Supreme  Court  of  Canada  upon  this  appeal. 

We  hold  with  the  two  courts  below  that  the  appellant  pur- 
chased the  articles  from  one  who  had  no  right  to  sell  them,  and 
the  appeal  is  dismissed,  with  costs. 

The  Maritime  Provinces  enjoy  the  costly  privilege  of  bringing 
appeals  to  this  court  upon  such  paltry  amounts.  In  a  case  from 
Prince  Edward  Island  of  Gorman  v.  Dixon  (1896)  26  Can.  S, 
C.  87,  where  $160  was  the  amount  in  controversy,  the  Chief 
Justice,  speaking  for  the  court,  said :  "It  is  to  be  hoped  that  some 
statutory  amendment  of  the  law  may,  in  the  future,  prevent  ap- 
peals to  this  court  in  cases  of  such  very  minor  importance  as  the 
present,  in  which  the  amount  in  controversy  is  so  greatly  dispro- 
portioned  to  the  expense  of  the  appeal." 

These  remarks  have  their  full  application  in  this  case. 

That  such  appeals  should  be  possible  is  a  blot  upon  the  ad- 
ministration of  justice.  I  hope  the  bar  from  the  Maritime  Prov- 
inces will  assist  in  obtaining  the  necessary  legislation  to  pat 
an  end  to  that  state  of  things. 
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Gwynne,  J. :  The  plaintiff  in  hia  statement  of  claim  alleges 
that  he  has  suffered  damage  by  the  defendant  wrongfully  depriv- 
ing the  plaintiff  of  his  goods  and  chattels;  to  wit,  one  double- 
seated  sleigh  and  one  light  riding  carriage,  which  the  defendant 
wrongfully  took  and  carried  away  and  converted  to  his  own  use. 
The  [114]  defendant  in  his  statement  of  defense  pleads:  First, 
that  the  said  goods  were  not,  nor  was  any  of  them,  the  plain- 
tiff's ;  secondly,  that  the  defendant  did  not  at  any  time  deprive 
the  plaintiff  of  the  said  goods ;  and,  thirdly,  that  at  the  time  the 
defendant  took  the  said  goods,  they  were  the  property  of  one 
Arthur  A.  Archibald,  and  not  of  the  plaintiff,  and  that  in  tak- 
ing the  goods  the  defendant  acted  by  the  authority  and  as  the 
servant  or  agent  of  the  said  Archibald. 

The  plaintiff  replied  by  joining  issue  to  this  defense,  and  he 
also  pleaded  a  special  replication  to  the  defendant's  third  plea. 

This  replication,  Mr.  Justice  Ritchie  was  of  opinion,  was 
wholly  unnecessary  and  irregular.  It  may  not  have  been  neces- 
sary, for  there  ifl  little  or  no  difference  between  the  modern  and 
the  former  mode  of  pleading  in  actions  for  the  conversion  of 
goods.  The  first  two  paragraphs  or  pleas  in  the  defendant's 
statement  of  defense  are  precisely  similar  in  substance  to  the  old 
pleas  of  "not  guilty"  and  that  the  property  was  not  the  prop- 
erty of  the  plaintiff;  and,  under  those  pleas,  all  matters  in  differ- 
ence of  title  could  be  given  in  evidence.  It  may,  therefore,  be 
that  the  special  replication  in  the  present  case  was  unnecessary ; 
but  inasmuch  as  the  plaintiff's  title,  if  any  he  had,  was  acquired 
from  a  person  not  the  absolute  owner  of  the  goods,  but  having 
only  a  qualified  title  to  them  under  the  true  owner,  and  so  that 
his  title,  if  any,  was  derived  under  and  in  virtue  of  chap.  92 
R.  S.  N.  8.  (5  ser.),  I  cannot  say  that  it  was  improper  for  the 
plaintiff  to  plead  a  title  under  that  statute  as  a  purchaser  for 
valuable  consideration  without  notice. 

The  special  replication  is  pleaded  to  the  defendant's  third 
plea,  and,  in  short  substance,  is  that  Arthur  A.  Archibald's  sole 
title  to  the  goods  in  question  was  by  virtue  of  an  unfiled  and 
secret  bill  of  sale  thereof,  and  [115]  that  the  same  was  and  is, 
under  chap.  92  R.  S.  N.  S.,  void  against  the  plaintiff,  for  that 
Lindsay  as  administrator  of  Nelson,  without  any  notice  or  knowl- 
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edge  of  the  claim  or  title  of  Archibald,  sold  the  goods  for  good 
and  valuable  consideration  to  the  plaintiff,  who  likewise  had  no 
notice  or  knowledge  of  such  claim. 

I  concur,  however,  with  the  learned  Judge,  that  the  rejoinder 
filed  by  the  defendant  to  this  replication  served  no  useful  pur- 
pose; for  all  the  matters  therein  alleged,  otherwise  than  by  way 
of  repetition  of  hie  denial  of  the  plaintiffs  title  to  the  goods, 
were  matters  of  evidence  in  support  of  the  defendant's  plea  of 
title  in  Archibald. 

Now,  at  the  trial,  it  appeared  that  within  four  days  after  Nel- 
son's decease,  one  Lindsay  and  the  plaintiff,  who  lived  about 
16  miles  from  where  Nelson  had  lived  and  died,  came  out  to- 
gether to  the  deceased's  place,  claiming  to  be  creditors  of  the 
deceased  and  wanting  to  see  about  his  property,  and  they  found 
one  Ohishohn  Nelson,  a  cousin  and  brother-in-law  of  the  de- 
ceased, in  possession  of  his  effects. 

The  plaintiff  on  that  occasion  went  into  the  barns  where  the 
carriage  and  sleigh  in  question  were  and  saw  them  there.  Lind- 
say entered  into  conversation  with  Chisholm,  and  asked  him  if 
he  would  administer  to  the  deceased's  estate,  saying  that  if  be, 
Chisholm,  would  not,  he  would.  Chisholm  replied  that  he 
would  let  him  know  in  a  few  days,  which  he  did,  and  within  two 
or  three  days  executed  some  papers  renouncing  administration. 

Chisholm  said  that  he  told  Lindsay  that  he  thought  the  defend- 
ant had  a  claim  against  the  carriage  and  sleigh.  Lindsay  re- 
plied that  it  was  hard  to  tell  whether  he  had  or  not;  that  he, 
Chisholm,  told  him  that  he  thought  there  was  an  agreement; 
that  Lindsay  said,  "Some  people  would  do  moet  anything." 
[116]  Chisholm  also  said  that  as  soon  as  deceased  was  buried  he 
had  locked  up  the  deceased's  goods  in  the  barn,  and  kept  it  locked 
until  the  defendant  got  possession  of  the  carriage  and  sleigh, 
which  he  did,  as  also  appears  in  the  evidence,  from  Chisholm 
himself,  on  production  of  the  paper  showing  Archibald's  title 
to  the  goods.  And  he  aaid  further,  that  Lindsay  had  told  him 
not  to  let  the  defendant  have  the  property  unless  he  had  a  writ- 
ten agreement 

Lindsay,  who,  besides  the  plaintiff  himself,  was  the  plaintiff's 
sole  witness,  said  that  he  had  made  no  inventory  of  the  de- 
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ceased's  effects  before  receiving  the  letters  of  administration,  and 
that  die  carriage  and  sleigh  in  question  were  not  included  in  an 
inventory  made  after  receiving  the  letters  of  administration, 
-which  he  received  by  mail  on  the  17th  of  March,  1899. 

He  admitted,  also,  that  he  bad  heard  that  the  deceased  had  got 
the  carriage  and  sleigh  from  the  defendant,  whom  he  knew  to  be 
a  person  employed  in  selling  carriages  and  sleighs ;  that  he  did 
not  know  how  the  deceased  had  bought  these ;  he  said  further, 
that  he  himself  had  never  seen  the  carriage  before  he  sold  it  and 
the  sleigh,  as  he  said  he  did  to  the  plaintiff  on  the  17th  of  March. 
He  had  seen  the  sleigh  on  the  day  when  he  went  out  with  the 
plaintiff  before  receiving  the  letters  of  administration. 

Now  the  facts  of  what  he  calls  a  sale  to  the  plaintiff  are  these. 
He  says  that  the  plaintiff  never  got  possession  of  the  goods ;  that 
the  defendant  had  taken  them  away  before  he  could  do  so;  that 
plaintiff  did  not  pay  anything  for  diem,  nor  did  he  give  any  note 
for  the  price;  that  he  took  the  plaintiff's  word  that  he  would 
pay  $50  at  the  expiration  of  nine  months;  that  he  sold  on  the 
17th  of  March,  because  he  thought  that  he  had  got  a  good  chance 
to  do  so;  that  he  had  not  seen  the  goods  after  receiving  the 
[117]  letters  of  administration  before  this  sale  to  the  plaintiff; 
that  he  told  the  plaintiff  that  the  goods  were  locked  up  in  a  build- 
ing owned  by  the  deceased ;  the  key,  be  said  was  at  the  house  of 
the  deceased's  brother-in-law  (Chisholm  Nelson) ;  that  a  few 
days  after  this  sale  he  and  the  plaintiff  went  out  together  to 
this  brother-in-law's  house,  which  was  7  miles  from  where  the 
goods  were,  for  the  purpose  of  getting  the  key,  but  did  not  get 
it,  and  that  in  consequence  thereof  the  plaintiff  did  not  get  the 
goods. 

But  at  this  time  the  goods  were  restored  by  Chisholm  Nelson 
to  the  defendant's  possession;  for  Lindsay  said  that  not  having 
got  Hie  key,  they  did  go  on  to  where  the  goods  were,  but  that  he 
and  the  plaintiff,  returning  home,  met  the  defendant  on  the  road, 
driving  the  carriage;  that  neither  he  nor  the  plaintiff  then  made 
any  claim  to  the  carriage ;  that  although  he,  Lindsay,  had  some 
conversation  with  the  defendant,  who  told  them  that  he  had  re- 
ceived the  sleigh  also,  and  was  about  to  sell  it,  yet  that  he  cannot 
say  that  the  plaintiff  said  anything  at  all. 
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The  plaintiff,  having  been  called  in  his  own  behalf,  said  that 
Lindsay,  after  he  was  appointed  administrator,  sold  him  the 
carriage  and  sleigh  in  his,  Lindsays,  own  store  at  Kiddle  Mos- 
quodoboit  on  the  17th  of  March,  1899,  for  $50,  payable  in  nine 
months;  that  the  carriage  and  sleigh  were  then  at  Moore  river; 
that  Lindsay  asked  him  if  he  would  go  ont  to  Moore  river  and 
get  them;  that  he,  plaintiff,  asked  if  they  were  all  right  there, 
to  which  Lindsay  replied  that  the  barn  was  locked  and  that  no- 
body could  get  them;  that  plaintiff  said  he  would  go  out  and 
get  them  the  first  of  the  week.  Then  he  added :  "I  hear  that 
the  defendant  was  going  to  take  the  carriage  and  sleigh,  and  I 
started  ont  with  Lindsay  to  get  [118]  ahead  of  him,  but  we 
were  too  late;  on  the  road  we  met  the  defendant" 

Then,  as  to  what  took  place  on  that  occasion,  he  said :  "Lind- 
say and  the  defendant  were  talking  about  the  properly.  The  de- 
fendant said  that  he  had  taken  them  away,  I  understood,  before 
that.  I  said  nothing  to  the  defendant  about  the  property;  he, 
Lindsay,  did  not  speak  to  the  defendant  of  the  carriage  being 
bis  or  mine." 

The  plaintiff  denied  that  he  had  any  notice  of  Archibald,  oi 
anyone,  having  a  claim  on  the  carriage  or  sleigh. 

The  defendant  showed  Archibald's  title  to  the  goods,  and  pro- 
duced the  leases  or  bills  of  sale  in  virtue  of  which  Nelson  had 
held  them  in  his  lifetime,  which  reserved  the  property  in  Arch- 
ibald until  payment  in  full ;  and  he  proved  that,  upon  the  sleigh, 
no  payments  had  been  made,  and  that  nearly  half  of  the  rental 
of  the  carriage  remained  unpaid.  He  also  proved  the  authority 
of  Archibald  for  Mm  to  do  all  that  he  had  done  in  the  premises, 
and  he  testified  that  he,  as  agent  for  Archibald,  took  from  Nel- 
son his  signature  to  the  papers,  and  that  he  retook  possession. 
He  found  them,  he  said,  in  deceased's  barn  when  he  went  for 
them ;  that  he  found  Chisholm  Nelson  in  charge  of  the  building ; 
that  he  had  the  key  and  that  he  showed  the  papera  (of  title)  to 
Chisholm  Nelson,  who  at  defendant's  request  came  and  opened 
the  door  and  allowed  the  defendant  to  take  the  carriage  and 
sleigh  away. 

He  said  that  the  second  day  after  he  had  taken  them  away  he 
met  the  plaintiff  and  Lindsay  on  the  road ;  that  Lindsay  asked 
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him  by  what  authority  he  had  taken  the  goods,  to  which  the  de- 
fendant replied,  that  if  he,  Lindsay,  would  come  to  town,  Mr. 
Archibald  would  show  his  authority ;  that  Lindsay  said :  "I  will 
find  out  what  authority  he  had  for  taking  them,  [119]  if  yon  are 
without  it ;"  that  plaintiff  was  sitting  iu  the  same  wagon  with 
Lindsay  during  this  conversation,  hut  said  nothing  at  all,  and 
the  witness  finally  told  them  that  if  they  would  pay  what  was 
against  die  goods  they  could  have  them. 

At  the  close  of  the  plaintiffs  case,  before  the  defendant  en- 
tered upon  his  defense,  defendant's  counsel  moved  for  judgment 
for  the  following  reasons: 

1.  That  the  sale  was  void  under  the  statute  of  frauds; 

2.  No  delivery ; 

3.  No  payment ;  no  writing ; 

4.  No  delivery  before  or  after  Lindsay  appointed  administra- 
tor. 

The  contention  of  the  plaintiffs  counsel  as  to  the  objection  of 
the  statute  of  frauds  was  that  no  person  but  a  party  to  the  con- 
tract could  raise  that  objection. 

The  learned  trial  Judge,  after  the  close  of  the  defendant's 
evidence  and  arguments  of  counsel,  rendered  judgment  for  the 
defendant,  holding  that  it  was  competent  in  the  present  action  for 
the  objection  to  be  taken  by  the  defendant,  and  he  held  that 
the  plaintiff  never  having  had  any  possession,  and  not  having 
title  in  writing,  under  the  statute  of  frauds,  could  not  recover 
in  this  action. 

From  this  judgment  the  plaintiff  appealed  to  the  Supreme 
Court  of  Nova  Scotia,  and  there  changed  the  frame  of  his  con- 
tentions, which  then  was  not  that  a  stranger  to  a  contract  could 
not  raise  any  objection  to  the  plaintiffs  title  as  being  defective 
for  noncompliance  with  the  statute  of  frauds,  but  that  he  was 
bound  to  plead  the  statute,  and  that  the  defendant,  not  having 
done  so,  could  not  object  to  any  defect  appearing  in  the  plain- 
tiffs title  by  reason  of  noncompliance  with  the  statute. 

This  alteration  in  the  plaintiffs  contention  never  should  have 
been  entertained;  for,  if  the  plaintiffs  objection  had  assumed 
that  shape  at  the  trial,  the  [120]  learned  Judge  should  have, 
and  undoubtedly  would  have,  under  ihe  circumstances  appear- 
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ing  at  tlie  trial,  intervened  by  allowing  the  plea  to  have  been 
then  pleaded]  whether  necessary  or  not,  and  bo  have  avoided  the 
scandal  of  an  appeal  in  a  case  like  the  present,  involving  a  claim 
by  the  plaintiff  to  the  amount  of  $50,  in  a  case  where  he  had 
not  paid  a  cent,  nor  bound  himself  by  any  note  or  other  instru- 
ment to  pay  a  cent,  for  the  property  in  question,  in  the  even 
which  has  happened  of  his  never  having  had  the  property  de- 
livered to  him. 

The  ends  of  justice  will,  I  think,  be  attained,  if  we  dismiss 
the  present  appeal  upon  this  ground  alone,  although,  as  the  case 
has  been  argued  both  in  the  Supreme  Court  of  Nova  Scotia  and 
before  us,  I  must  say  that  in  my  opinion  there  is  really  no  mate- 
rial difference  between  the  present  and  the  former  mode  of  plead- 
ing, or  in  the  evidence  necessary  to  support  such  pleading,  or 
in  the  practice  on  the  trial  of  a  case  of  conversion. 

When  defendant  denies  the  actual  taking  of  the  goods  from 
the  plaintiff,  and  also  the  plaintiff's  property  in  the  goods,  the 
case  is  wholly  at  issue,  and  nothing  remains  but  evidence  of 
title,  which  the  plaintiff  in  order  to  recover  must  prove  to  be  in 
himself  by  an  unquestionable  title ;  and  if  an  instrument  in  writ- 
ing is  necessary,  under  the  circumstances  appearing  in  evidence, 
to  make  his  title  perfect  as  against  the  defendant,  he  must  prore 
such  instrument  or  fail ;  and,  if  he  should  make  default  in  show- 
ing a  perfect  title,  it  is  quite  competent  for  the  defendant  still, 
as  it  always  was,  to  point  to  such  defect  in  the  plaintiff's  title 
and  to  insist  upon  it 

Until  the  defect  became  apparent,  he  could  not  have  been  re- 
quired by  a  plea  to  point  out  a  defect  of  which  he  cannot  be  as- 
sumed to  have  been  aware.  The  defendant  [121]  had  only  to 
support  his  own  title,  and  anticipation  of  defects  in  the  plain 
tiff's  evidence,  produced  by  him,  of  his  title,  constituted  no  part 
of  the  defendant's  case  or  of  the  duty  oast  upon  him. 

All  the  cases  which  have  been  cited  before  us  show  that,  where 
the  defendant  was  bound  to  plead  the  statute  of  frauds  was  in 
cases  between  the  parties  to  the  contract,  where  one  of  the  parties 
was  seeking  to  enforce  the  contract  against  the  other ;  and  the 
language  of  Lord  Blackburn  in  Maddison  v.  Alderson  (1883) 
8  App.  Cas.  488,  shows  that  it  is  in  relation  to  a  case  instituted 
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by  one  of  the  parties  to  a  contract  against  the  other  to  enforce 
the  contract,  he  is  speaking,  when  he  says  that  a  defendant  must 
plead  the  statute.  And  Chief  Baron  Kelly,  in  Clarke  v.  Callow 
(1876)  46  L.  J.  Q.  B.  N.  8.  53,  and  Lord  Cairns  in  Daavkint 
v.  Lord  Penrhyn  (1878)  4  App.  Cas.  68,  48  L.  J.  Ch.  N.  S. 
804,  39  L.  T.  N.  S.  563,  27  Week.  Rep.  173,  explain  why  a 
party  to  a  contract  who  is  sued  by  the  other  party  to  enforce  it 
must  plead  the  statute  of  frauds,  if  he  intends  to  rely  upon  it, 
because  otherwise  it  could  not  be  known  whether  or  not  he  in- 
tended to  shelter  himself  under  the  statute,  or  to  waive  his  right 
to  shelter  himself  under  it 

This  cannot  apply  to  the  case  of  a  defendant  in  an  action  for 
the  conversion  of  goods  where  title  to  the  goods  is  the  point  in 
issue,  in  which  action  the  defendant  has  nothing  to  do  but  to  in- 
sist upon  the  plaintiff  showing  a  title  good  in  omnibus  as  against 
the  defendant. 

In  a  case  like  the  present  where  the  plaintiff  had  no  title 
whatever  to  the  goods  in  question,  unless  he  should  prove,  as  he 
has  undertaken  to  do  upon  the  record,  a  good  title  under  the 
provision  of  chap.  92  It.  S.  If.  S.  (5  ser.),  he  could  not  defeat 
Archibald's  title,  unless  he  should  establish  beyond  all  reasonable 
doubt  a  bona  fide  purchase  for  valuable  consideration  [122] 
without  notice,  and  I  most  say  that  the  evidence  in  the  present 
case  is,  in  my  opinion,  pregnant  with  doubts  as  to  the  bona  fides 
of  the  transaction  and  as  to  what  was  the  real  bargain  between 
the  parties. 

The  noninsertion  by  Lindsay  in  any  inventory  of  the  de- 
ceased's effects;  the  time  selected  for  the  alleged  sale  to  the 
plaintiff,  immediately  after  the  receipt  by  Lindsay  of  the  letters 
of  administration;  the  price  fixed,  which  was  just  about  two 
thirds  of  the  amount  due  to  Archibald  and  less  than  half  the 
value  set  by  the  plaintiff  upon  the  goods  in  this  action ;  the  defer- 
ring of  the  payment  of  that  small  sum  for  nine  months,  without 
even  the  security  of  a  promissory  note;  the  nonexplanation  of 
any  reason  for  the  hasty  sale;  the  knowledge  that  Lindsay 
had  not  possession  of  the  goods,  not  even  possession  of  the  key 
of  the  building  in  which  Chisholm  Nelson  had  them  locked  up 
ever  since  Nelson's  death;  the  admission  by  the  plaintiff  that 
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it  was  because  he  had  heard  of  tie  defendant's  intention  to  take 
possession  of  the  goods  that  he  and  Lindsay  hurried  away  to  get 
the  key  with  the  intention  of  endeavoring  to  get  ahead  of  the 
defendant;  and  the  nonassertion  by  the  plaintiff  of  any  chum 
whatever  to  the  goods  when  he  and  Lindsay  met  the  defendant 
driving  the  carriage,  and  when  he  said  he  had  got  the  sleigh  also, 
and  was  about  to  sell  it, — all  these  things  appear  to  me  to  point 
to  the  conclusion  that  the  bargain  between  the  plaintiff  and  Lind- 
say was  an  imperfect  one,  and  was  not  intended  to  be  complete 
unless  they  should  succeed  in  getting  possession  of  the  goods  so 
as  to  enable  delivery  to  be  made  of  them  to  the  plaintiff. 

This  question  of  getting  possession  and  of  delivery  to  die 
plaintiff  had  surely  something  to  say  to  the  postponement  for 
nine  months ;  that  sum  sorely  never  could  become  payable  in  the 
event  [123]  which  has  happened  of  the  plaintiff  never  getting 
possession  of  the  goods. 

Of  the  mala  fides  of  Lindsay  there  can  be  no  doubt  And  I 
must  say  that  the  evidence  affects  my  mind  with  the  very  gravest 
suspicions  that  the  plaintiff  was  combining  with  Lindsay  in  an 
attempt  to  defeat  the  claim  of  Archibald  or  of  some  person 
known  or  believed  to  be  the  owner  of  the  goods.  Upon  the  plain- 
tiff was  cast  the  burthen  of  clearing  up  these  doubts  and  sus- 
picions, and  in  my  opinion  he  has  failed  to  do  so. 

Then  there  is  another  point.  When  Chiaholm  Nelson  re- 
stored the  goods  to  the  defendant  upon  production  of  the  papers 
under  which  alone  the  deceased  had  held  them,  he  acted  either 
in  the  character  of  an  executor  de  son  tort  or  as  agent  of  Lind- 
say, the  administrator  and  by  his  authority;  for  Chiaholm  said 
that  Lindsay  told  him  not  to  give  up  the  goods  to  the  defendant 
unless  he  should  produce  a  written  agreement.  That  direction 
implied  authority  for  Chiaholm  to  give  them  up  upon  production 
^of  the  -written  agreement.  This  Chisholm  did,  and  thereby  the 
'  uninterrupted  possession  of  the  goods  got  back  to  the  owner  in 
the  terms  of*the  agreement  under  which  the  deceased  had  held 
them.  This  restoration  of  the  actual  possession  of  the  goods  to 
the  person  having  the  properly  in  mem  must  supersede  the 
agreement  between  Lindsay  and  the  plaintiff,  as  it  appears  in 
the  evidence. 
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For  the  above  reasons  I  am  of  opinion  that  the  appeal  should 
be  dismissed,  with  costs.  I  will,  however,  add  a  few  words  in 
relation  to  actions  of  this  description.  When  a  plaintiff  can 
only  claim  a  title  to  goods  under  the  provisions  of  chap.  92  R 
S.  N.  S.,  or  snch  like  statute,  by  showing  a  bona  fide  purchase 
for  valuable  consideration  without  notice,  I  think  that  as  equit- 
able principles  are  now  to  govern  in  all  actions  [124]  of  what- 
ever form,  and  as  the  plea  of  purchase  for  valuable  consideration 
without  notice  owes  its  origin  to  courts  of  equity,  the  least  that 
should  be  required  of  a  plaintiff  should  be  conformity  with  the 
principles  prevailing  in  equity,  by  his  shewing  that  before  he 
had  notice  of  any  adverse  claim  he  had  actually  paid  his  pur- 
chase, or  such  portion  of  it  as  would  afford  some  guaranty  of 
the  bona  fides  of  the  transaction,  and  that,  as  in  courts  of  equity 
upon  such  a  plea,  he  should  have  protection  only  as  to  the  extent 
of  the  amount  of  his  purchase  money  actually  paid.  See  Story's 
Pleading  in  Equity,  §§  604-805,  and  Metford  on  Equity  by 
Jeremy. 

Sedgewick,  King,  and  Girouard,  JJ.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  appellant:   James  A.  Sedgewick. 
Solicitor  for  the  respondent:  Hugh  Mackenzie. 

Note. — Right  of  defendant  in  action  for  conversion  to  impeach 
plaintiff's  title  as  being  baaed  upon  a  contract  void  under  the 
statute  of  frauds. 

In  view  of  the  fact  that  the  decision  of  the  Supreme  Court  of 
Canada  in  Kent  v.  Ellis  appears  to  turn  upon  the  question  whether 
the  statute  of  frauds  must  be  pleaded  in  order  to  render  it  available 
to  the  defendant  in  an  action  for  conversion,  rather  than  upon  the 
question  of  the  efficacy  of  such  a  defense ;  it  is,  so  far  as  it  may  be 
regarded  as  supporting  the  right  of  such  a  defendant  to  impeach 
the  plaintiff's  title  as  being  based  upon  a  contract  void  under  the 
statute  of  frauds,  of  but  doubtful  authority,  inasmuch  as  in  that 
aspect  it  runs  counter  to  the  general  rule  that  no  person  but  a  party 
to  the  contract  can  raise  the  objection  of  the  statute  of  frauds.  As 
stated  in  20  Cyc.  306:    "It  is  held  almost  universally  that  the  de- 
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fenses  arising  tinder  the  statute  of  frauds  are  personal  to  the  parties 
to  the  contract,  and  no  one  else  can  take  advantage  of  them  ox  re- 
quire the  parties  to  do  so.** 

So  also,  in  Qafford  v.  Steams  (1874)  51  Ala.  431,  and  Lavender 
v.  Salt  (1877)  SO  Ala.  214,  actions  by  landlords  against  third 
persons  for  the  conversion  of  cotton  to  which  the  landlords  were 
entitled  under  contracts  with  their  tenants,  alleged  to  be  void  under 
the  statute  of  frauds,  the  court  said  that,  aside  from  the  considera- 
tion that  the  contracts  were  parti;  performed  and  that  "the  statute 
of  frauds  avoids  executory,  not  executed  contracts,  ...  it  is 
not  for  a  mere  stranger  to  a  contract,  as  is  the  defendant  to  the 
contract  between  plaintiff  and  his  tenants,  to  question  its  validity, 
because  it  is  offensive  to  the  statute  of  frauds.  The  parties  may 
elect  to  treat  it  as  valid,  and  to  perform  it  If  they  should,  othen 
cannot  avail  themselves  of  an  objection  to  the  contract,  which  the; 
have  waived." 

And  in  Richards  v.  Cunningham  (1880)  10  Neb.  417,  6  N.  W. 
475,  an  action  of  replevin,  the  court  said :  "Even  were  we  to  can- 
cede  that  the  statute  might  have  been  available  to  Qrable  [plaintiffs 
vendor],  as  against  the  plaintiff,  in  a  controversy  between  them  an 
to  the  alleged  sale, — which,  however,  we  do  not, — it  would  not  follow 
that  the  defendants,  who  are  strangers  to  that  sale,  can  plead  it." 

But  if  the  case  is  to  be  regarded  as  turning  only  upon  the  neces- 
sity of  specifically  pleading  that  plaintiff's  title  is  invalid  by  reason 
of  the  statute  (assuming  for  the  purpose  of  deciding  the  point  that 
the  invalidity  under  the  statute  of  frauds  of  the  contract  upon  which 
plaintiffs  claim  of  title  is  based  would  be  available  as  a  defense)  the 
decision  in  Kent  v.  Ellis,  is  wholly  in  harmony  with  the  rule  that 
at  common  law  a  plea  of  not  guilty  puts  in  issue  the  plaintiffs 
averments  as  to  his  ownership  of  the  property  and  right  to  possession, 
and  enables  defendant  to  introduce  any  and  all  evidence  to  overcome 
such  allegation;  which  rule  is  stated  in  21  Enc  PL  &  Pr.  p.  1096,  to 
be  that  which  prevails  in  most  states.  A.  C.  W. 
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[ENGLISH  COUBT  OF  APPEAL.] 

BANNATYNE  v.  D.  &  C.  MaoIVEB. 

[1906]  1KB.  103. 

Alto  Reported  in  76  L.  J.  K.  B.  N.  S.  120,  Ci  Week.  Rep.  293,  94  L.  T. 

N.  8.  160. 

Principal  and  agent  —  Borrowing  by  agent  —  Excess  of  authority 
—  Debts  of  principal  paid  \ctth  money  borrowed  —  Belief  of  tender 
in  authority  of  agent  —  Equitable  right  of  lender  to  recover. 

The  defendant*,  a  country  Arm,  opened  a  branch  of  their  business 
in  London,  and  appointed  an  agent  to  carry  it  on.  The  defendants  had 
an  account  with  a  London  bank  in  their  name,  upon  which  the  agent 
was  entitled  to  draw.  The  agent  had  no  authority  to  borrow  money, 
but  the  banking  account  being  low,  he  borrowed  a  lum  of  money  of 
the  plaintiff,  who  was  told  that  it  was  for  the  use  of  the  firm,  and 
believed  that  the  agent  had  authority  to  borrow.  The  money  was  paid 
into  the  bank,  and  part  of  it  wae  need  by  the  agent  in  the  payment  of 
obligations  of  the  defendants.  Subsequently,  the  defendants  supplied 
further  sums  of  money,  which  would  have  been  sufficient  to  meet  their 
obligations  but  for  the  agent  drawing,  on  his  own  account,  sums  to 
which  he  was  not  entitled.  The  agent  meanwhile  borrowed  other  sums 
of  money  of  the  plaintiff,  portions  of  which  were  alleged  to  have  been 
used  in  discharging  further  obligations  of  the  defendants.  In  an  action 
to  recover  the  amount  so  borrowed: — 

Held  that,  to  the  extent  to  which  the  money  borrowed  should  be 
found  on  inquiry  to  have  been  in  fact  applied  in  paying  legal  debts  of 
the  defendants,  the  plaintiff  was  entitled  in  equity  to  stand  in  the 
same  position  as  if  that  amount  had  been  originally  borrowed  by  them. 

(November  22,  1906.) 

Api'e&i.  from  the  judgment  of  Grantham,  J.,  at  the  trial  with- 
out a  jury, 

The  claim  on  the  writ  was  against  the  defendants  as  acceptors 
of  a  hill  of  exchange  for  3721.  10s.,  drawn  by  die  plaintiff,  or  in 
the  alternative  for  money  lent,  and  for  interest.  An  application 
was  made  for  judgment  under  order  xrv.,  and  a  direction  was 
[104]  given  that  the  cause  should  he  placed  in  the  short  cause 
list  The  facts,  as  appearing  hy  affidavit  or  admission,  were  as 
follows:  The  defendants  were  a  firm  of  ship  and  insurance 
brokers  carrying  on  business  at  Liverpool.     They  established  a 
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branch  business  in  London,  and  appointed  one  of  their  clerks, 
named  Hudson,  as  manager.  There  was  a  banking  account  with 
a  London  bank  in  the  name  of  the  defendant  firm,  upon  which 
Hudson  drew.  He  was  supplied  with  money  from  time  to  time, 
which  was  paid  into  this  banking  account,  but  at  one  time  there 
was  little  or  no  money  in  it,  and  Hudson  applied  to  the  plaintiff 
for  a  loan.  The  plaintiff  asked  whether  the  loan  was  for  the 
firm,  and,  on  being  told  by  Hudson  that  it  was,  he  made  out  a 
cheque  in  the  name  of  the  firm,  which  was  passed  through  their 
London  banking  account,  and  entered  in  their  books.  This 
money,  or  a  part  of  it,  was  used  by  Hudson  in  payment  of  ex- 
penses of  the  London  branch,  such  as  rent,  salaries,  and  other 
ordinary  matters  of  business.  The  defendants  alleged  that  one 
of  the  terms  on  which  Hudson  was  engaged  was  that  his  salary 
was  dependent  on  the  profits  made  by  the  London  branch,  and 
that  they,  subsequently  to  the  loan  above  mentioned,  sent  him 
considerable  sums  of  money,  more  than  sufficient  to  cover  the 
liabilities  of  the  branch,  and  rendering  any  borrowing  by  Hud- 
son unnecessary.  They  further  alleged  that,  although  no  profits 
were  made,  Hudson  drew  from  the  London  banking  account 
large  sums  of  money  on  his  own  account  It  appeared  that  Hud- 
son, subsequently  to  the  first  loan,  borrowed,  on  three  occasions, 
other  sums  of  money  from  the  plaintiff,  the  whole  amount  so 
borrowed  being  350  J.,  for  which,  with  interest,  Hudson  accepted, 
in  the  name  of  the  firm,  the  bill  upon  which  the  plaintiff  sued. 

At  the  trial  the  defendants  called  evidence  to  prove  that  it 
was  no  part  of  the  business  of  an  insurance  broker  to  borrow 
money,  and  contended  that,  as  the  borrowing  was  not  authorized, 
they  were  not  liable  to  the  plaintiff.  The  learned  Judge  took 
this  view,  and  gave  judgment  for  the  defendants. 

The  plaintiff  appealed. 

J.  R.  Atkin  (Scmtton,  K.C.,  with  him),  for  the  plaintiff. 
Assuming  that  Hudson  had  not  authority,  either  express  or 
[108]  implied,  to  borrow  money  on  behalf  of  the  defendants, 
nevertheless  to  the  extent  to  which  the  money  borrowed  by  him 
has  been  applied  for  the  defendants'  benefit  by  discharging  their 
liabilities,  the  plaintiff  is  entitled  to  recover,  by  virtue  of  the 
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well-known  equitable  doctrine  applied  in  Blackburn  Bmlding  So- 
ciety v.  Cunliffe,  Brooks,  &  Co.  (1882)  22  Oh.  D.  61,  52  L.  J. 
Ch.  N.  8.  92,  48  LT.N.8.  33,  31  Week.  Hep.  98,  on  the  au- 
thority of  In  re  Cork  and  Youghal  By.  Co.  (1869)  LR4CL 
748,  39  L.  J.  Ch.  N.  S.  277,  21  L.  T.  N.  S.  735, 18  Week.  Eep. 
36.  In  Wenlock  (Baroness)  v.  River  Dee  Co.  (1887)  19  Q.  E. 
D.  155,  56  L.  J.  Q.  B.  N.  S.  689,  57  L.  T.  N.  S.  820,  35  Week. 
"Rep.  822,  die  doctrine  was  based  upon  a  subrogation  of  the  lender 
of  the  money  to  the  rights  of  the  creditor,  upon  a  supposed 
transaction  between  the  creditor  paid  off  and  the  lender  of  the 
money,  by  which,  in  consideration  of  payment  of  his  debt,  the 
creditor  assigned  it  to  the  lender.  It  was  questioned  in  the  case 
of  In  re  Wrexham,  Mold  and  Connah's  Quay  By.  Co.  [1899] 
1  Ch.  440,  68  L.  J.  Ch.  N.  S.  270,  47  Week.  Hep.  464,  80  L. 
T.  N.  S.  130, 15  Times  L.  K.  122,  6  Hanson,  218,  whether  that 
is  the  true  basis  of  the  doctrine.  But  whether  it  is  based  on 
such,  a  subrogation,  or  on  the  equitable  doctrine  of  following 
money,  or  whatever  its  true  basis  may  be,  there  is  no  doubt  that 
in  equity,  if  the  result  of  the  unauthorized  borrowing  of  the 
money  and  its  application  has  been  that  the  liabilities  of  the 
company  hare  not  been  extended,  but  remain  as  before,  the 
lender  can  recover  the  money  lent.  It  appears  from  Iandley  on 
Partnership,  7th  ed.  p.  219,  that  this  doctrine  applies  where  a 
partner  borrows  money  on  behalf  of  his  firm  without  authority. 
In  the  present  case,  it  is  clear  on  the  figures  that  some,  at  any 
rate,  of  the  amount  borrowed,  was  applied  in  payment  of  the 
defendants'  liabilities.  The  case  was  not  fully  investigated  at 
the  trial  from  this  point  of  view,  but  it  is  clear  on  the  books  of 
the  defendants  that  the  first  sum  borrowed  from  the  plaintiff  was 
paid  into  the  banking  account  of  the  defendants'  London  branch 
business,  and  the  whole,  or  nearly  the  whole,  of  it,  was  applied  in 
payment  of  liabilities  of  the  business,  no  other  moneys  having 
in  the  meantime  come  in  which  could  be  so  applied.  The 
plaintiff  must  be  entitled  to  a  judgment  for  some  amount  in  the 
action,  and  to  an  account  to  ascertain  the  amount  due  to  htm. 
Carver,  K.C.,  and  Sims  Williams,  for  the  defendants.  It  is 
clear  that  it  is  an  essential  condition  of  the  application  of  the 
doctrine  [106]  relied  on  by  the  plaintiff  that  the  company  or 
B.  E.  Cm.  VoL  H.— 47. 
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person  for  whom  the  money  has  been  borrowed  without  authority 
should  not  be  prejudiced,  and  that  their  or  his  liability  shall  not 
be  increased  by  the  transaction,  and  for  the  purpose  of  seeing 
whether  that  condition  is  satisfied,  the  state  of  their  or  his  ac- 
count as  a  whole  must  be  considered ;  and  for  this  purpose  the 
doctrine  of  Clayton's  Case  (1816)  1  Meriv.  572, 15  Revised  Sep. 
161,  S  Eng.  Bui.  Cas.  329,  namely,  that  the  items  on  either  side 
must  be  applied  in  order  of  date,  is  inapplicable  See  Black- 
burn  Building  Society  v.  Cunliffe,  Brooks  £  Co.  22  Ch.  D.  61, 
at  p.  71,  52  L.  J.  Ch.  N.  S.  92,  48  L.  T.  N.  S.  33,  31  Week.  Rep 
98.  It  has  been  argued  that  the  plaintiff  must  be  entitled  to 
judgment,  because,  taking  the  account  immediately  after  the 
payment  of  the  liabilities  of  the  defendants'  branch  business, 
and  stopping  there,  it  would  appear  that,  the  money  borrowed 
having  been  applied  to  payment  of  these  liabilities,  the  total 
liability  of  the  defendants  was  not  increased.  It  is  sought  to 
limit  the  account  for  this  purpose  to  the  period  of  a  few  weeks, 
during  which  these  sums  were  being  borrowed,  but  this  is  not 
the  right  way  of  looking  at  the  case.  The  defendants'  case  is 
that  Hudson  could  draw  out  from  the  hank,  on  his  own  account, 
a  proportion  of  any  profits  that  were  made,  and  although  no 
profits  were  made  by  the  branch  he  drew  sums  to  which  he  was 
not  entitled.  So  far  as  he  took  money  out  of  the  branch  for  him- 
self, it  was  he,  and  not  the  defendants,  who  had  the  benefit  of 
the  borrowed  money,  and  if  the  defendants  have  to  pay  the 
plaintiff  their  obligations  have  been  increased  by  the  unau- 
thorised borrowing.  Tims,  neither  on  the  ground  of  authority 
to  borrow  nor  on  that  of  benefit  to  the  defendants  can  they  be 
liable  to  repay  the  amount  borrowed. 

The  equity  relied  on  does  not  arise  in  an  ordinary  case  of 
principal  and  agent,  but  is  confined  to  the  case  of  companies 
where  money  has  been  borrowed  ultra  vires. 

The  cases  cited  as  to  the  equity  are  all  cases  of  borrowing  by 
companies,  and  in  the  case  of  partnership  it  is  pointed  out  in 
Lindley  on  Partnership,  7th  ed.  p.  218,  that  it  is  an  erroneous 
notion  that  if  a  firm  obtains  the  benefit  of  a  contract  made  with 
one  of  the  partners,  it  must  needs  be  bound  by  that  contract,  and 
that  the  question  ia  not  whether  the  firm  obtained  the  benefit,  but 
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whether,  by  one  of  its  partners  or  otherwise,  it  entered  into  the 
("107]  contract.  Smith  v.  Craven  (1831)  1  Oromp.  &  J.  500,  1 
Tyrw.  300,  &  L.  J.  Exeh.  174,  is  an  example  of  nonliability  of  a 
firm,  although  benefit  has  been  derived  from  money  supplied  to 
one  member.  The  only  true  test  to  apply  in  such  cases  as  the 
present  is, — With  whom  was  the  contract  made,  and  are  the 
defendants  bound  either  as  having  originally  authorized  the 
making  of  the  contract,  or  subsequently  ratified  it! 

[They  also  cited  EnatckhvU.  v.  Ealleti  (1880)  13  Oh.  D. 
696,  49  L.  J.  Ch.  N.  S.  415,  42  L.  T.  N.  S.  421,  28  Week.  Rep. 
732,  and  Jacobs  v.  Morris  [1902]  1  Ch.  816,  71  L.  J.  Ch.  N.  S. 
363,  50  Week.  Eep.  371,  86  L.  T.  N.  S.  275,  18  Times  L.  R. 
384.] 

Collins,  M.R. :  In  this  case  a  man  of  the  name  of  Hudson  was 
acting  in  London  as  the  representative  of  the  defendants,  and 
was  carrying  on  a  branch  of  their  business  in  London,  and  he 
seems  to  have  been  allowed  considerable  latitude  in  the  conduct 
of  the  business.  He  had  an  account  in  the  name  of  the  defend- 
ant firm  at  a  London  bank,  and  no  doubt  it  is  the  case  that,  as 
between  himself  and  his  principals,  he  had  been  spending  more 
money  than  they  desired  that  he  should  spend,  and  they  remon- 
strated with  him,  but  let  him  go  on  with  the  business,  and  from 
time  to  time  supplied  money  to  meet  his  demands.  A  time  came 
when  he  had  used  all  the  money  available  at  the  bank,  but  there 
were  pressing  demands  in  relation  to  the  branch  business,  and  he 
borrowed  money  from  the  plaintiff,  telling  him  that  the  money 
was  required  for  the  purposes  of  the  firm,  and  the  plaintiff  lent 
it  under  the  impression  that  it  was  for  the  use  of  the  firm,  and 
had  no  knowledge  of  Hudson's  want  of  authority  to  borrow 
money. 

It  is  clear  upon  the  admitted  facts  before  us,  that  a  certain 
proportion  of  the  money  so  borrowed  was  applied  by  Hud- 
son in  payment  of  liabilities  of  the  firm. 

An  application  appears  to  have  been  made  in  this  action  un- 
der order  xrv.  to  enforce  the  plaintiff's  claim,  bat  it  is  not  mate- 
rial to  go  into  that  matter,  because  the  claim  is  now  rested  on 
a  broader  ground.     It  is  said  that  the  plaintiff  is  entitled  in 
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equity  to  recover  from  the  defendants  all  such  part  of  the  bor- 
rowed money  as  had  been  applied  in  discharging  their  legal 
liabilities,  and  the  plaintiff  sought  to  have  an  account  taken, 
and  relief  given  to  the  extent  of  the  money  ascertained  to  hare 
been  so  used. 

The  principle  on  which  the  plaintiff  bases  his  claim  is  that 
[108]  stated  by  Lord  Selborne  in  Blackburn  Building  Society 
v.  Cunliffe,  Brooks,  £  Co.  22  Ch.  D.  61,  at  p.  71,  cited  and 
adopted  in  his  judgment  by  Rigby,  L.J.,  in  the  case  of  In  re 
Wrexham,  Mold  and  Connah's  Quay  By.  Co.  [1899]  1  Ch.  440, 
at  p.  461.  The  Lord  Chancellor  said :  "I  think  the  consistency 
of  the  equity  allowed  in  the  Cork  and  Youghal  By.  Co.'s  Case, 
L.  R.  4  Ch.  748,  39  L.  J.  Ch.  N.  S.  277,  21  L.  T.  N.  S.  735. 
18  Week.  Rep.  26,  with  the  general  rule  of  law  that  persons  who 
have  no  borrowing  powers  cannot,  by  borrowing,  contract  debts 
to  the  lenders,  may  be  shown  in  this  way:  The  test  is,  Has  the 
transaction  really  added  to  the  liabilities  of  die  company?  If 
the  amount  of  the  company's  liabilities  remains  in  substance 
unchanged,  but  there  is,  merely  for  the  convenience  of  payment, 
a  change  of  the  creditor,  there  is  no  substantial  borrowing  in 
the  result,  so  far  as  relates  to  the  position  of  the  company. 
Regarded  in  that  light,  it  is  consistent  with  the  general  principle 
of  equity,  that  those  who  pay  legitimate  demands  which  they  are 
bound  in  some  way  or  other  to  meet,  and  have  had  the  benefit 
of  other  people's  money  advanced  to  them  for  that  purpose,  shall 
not  retain  that  benefit  so  as,  in  substance,  to  make  those  other 
people  pay  their  debts."  That  is  the  principle  that  is  said  to 
give  the  plaintiff  the  remedy  which  he  seeks  in  this  ease,  and  it 
certainly  appears  to  me  that,  on  the  facts  before  us,  a  strong 
prima  facie  case  has  been  established.  Some  money  has  found 
its  way  into  the  coffers  of  the  firm  in  this  sense, — that  it  was 
credited  to  their  account  at  the  bank,  and  has  been  applied  on 
their  behalf  in  payment  of  their  liabilities.  Whether  or  not  it 
could  be  recovered  at  common  law  by  the  lender,  it  is  not  neces- 
sary to  decide,  though  I  should  think  that  it  could  not ;  but  we 
have  to  apply  the  general  law,  legal  and  equitable,  and  it  appears 
to  me  that,  so  far  as  the  money  can  be  shown  to  have  been 
applied  for  the  benefit  of  the  defendants  in  paying  claims  for 
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which  they  wen;  legally  liable,  it  can  be  recovered  upon  equi- 
table grounds.  If  bo,  the  plaintiff  baa  a  right  to  an  account,  and 
to  recover  such  Bume  as  are  found  to  be  due  upon  that  account. 
The  case  must  go  back  to  have  an  account  taken  either  before 
an  official  referee  or  someone  selected  by  the  parties,  and  it  fol- 
lows that  this  appeal  succeeds  and  must  be  allowed. 

[109]  Romer,  L.J.:  I  am  of  the  same  opinion.  I  think 
this  case  is  governed  by  the  general  principle  which  I  am  about 
to  state.  That  principle  is  one  that  is  well  recognized  in  the 
present  day,  and  is  binding  upon  us.  Where  money  iB  borrowed 
on  behalf  of  a  principal  by  an  agent,  the  lender  believing  that 
the  agent  has  authority,  though  it  turns  out  that  his  act  has  not 
been  authorized  or  ratified  or  adopted  by  the  principal,  then,  al- 
though the  principal  cannot  be  sued  at  law,  yet  in  equity,  to  the 
extent  to  which  the  money  borrowed  has  in  fact  been  applied  in 
paying  legal  debts  and  obligations  of  the  principal,  the  lender  is 
entitled  to  stand  in  the  same  position  as  if  the  money  had  orig- 
inally been  borrowed  by  the  principal.  That  limitation,  and  its 
true  bearing  upon  the  position  of  the  lender,  showing  that  he  is 
not  exactly  in  the  position  of  a  person  who  is  entitled  to  stand 
in  the  shoes  of  the  creditor  in  all  respects,  and  therefore  entitled 
to  the  benefit  of  any  securities  of  the  creditor  paid  off,  is  clear- 
ly put  in  the  decision  of  the  case  In  re  Wrexham,  Mold  and  Con- 
nah's  Quay  By.  Co.  [1899]  1  Ch.  440,  68  L.  J.  Ch.  N.  S.  270, 
47  Week.  Hep.  464,  80  L.  T.  N.  S.  130,  15  Times  L.  R  122,  6 
Hanson,  218,  which  has  been  cited  in  the  course  of  the  argu- 
ment. It  was  suggested  by  counsel  for  the  defendants  that  the 
principle  is  limited  to  the  case  of  agents  of  limited  companies, 
because  the  directors  are  their  agents  purporting  to  borrow 
on  behalf  of  their  company,  whereas  by  the  constitution  of 
the  company  the  borrowing  is  unauthorized  and  cannot  be  val- 
idly made.  I  need  scarcely  point  out  that  there  is  no  reason 
why  the  principle  should  be  limited  to  companies,  and,  indeed, 
if  one  comes  to  think  of  it,  the  case  of  such  companies  as  are 
referred  to  would  be  a  more  difficult  case  to  which  to  apply  the 
principle  than  the  ordinary  case  of  principal  and  agent.  When 
directors  of  a  company  purport  to  borrow  on  behalf  of  a  limited 
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company,  the  proposed  lender  might  well  be  supposed  to  have 
put  upon  him  the  obligation  of  inquiring  into  the  position  of  the 
company,  and  seeing  whether  the  directors  are  under  the  circum- 
stances authorized  to  borrow ;  and  a  company  on  whose  behalf  a 
loan  is  purported  to  be  effected  cannot  in  any  sense  be  bound 
where,  by  its  constitution,  it  cannot  borrow,  and  a  person  might 
well  be  supposed  to  be  put  upon  inquiry  to  see  whether  the  com- 
pany is  in  the  position  of  a  private  principal,  for  no  one  can  aay 
[110]  that  a  person  lending  money  to  a  private  principal  through 
an  agent  has  notice  that  the  principal  cannot  borrow.  The  case 
of  money  lent  to  such  a  principal  through  an  agent,  where  the 
agent  has  no  authority  to  borrow  on  behalf  of  his  principal, 
seems  to  me  to  be  an  a  fortiori  case.  Certainly,  the  distinction 
suggested  by  counsel  is  not  supported  by  any  authority,  and,  in 
my  view,  cannot  be  supported  on  principle ;  indeed,  it  seems  rea- 
sonably clear  that  the  principle  is  applicable  in  other  cases  than 
that  of  a  limited  company.  Take,  for  instance,  the  case  where 
a  wife  purports  to  borrow  money  for  the  purpose  of  paying  for 
necessaries.  There  the  borrowing  would  not  make  the  husband 
liable  at  law,  even  though  the  money  had  been,  in  fact,  applied  in 
paying  for  necessaries  for  the  wife;  yet  in  equity  it  has  been 
decided  that  if  the  money  borrowed  has,  in  fact,  been  applied  in 
the  payment  of  necessaries  for  the  wife,  for  which  the  husband 
would  have  been  legally  liable,  to  that  extent  the  husband  is 
liable  to  the  lender  of  the  money. 

The  principle  to  which  I  have  referred  clearly  governs  this 
case.  The  facts  apeak  for  themselves,  and  it  cannot  be  said  that 
this  is  a  mere  speculative  application  on  behalf  of  the  plaintiff, 
in  the  hope  that  he  may  be  able  to  show  that  some  legal  debts  of 
the  defendants  have  been  paid  off  by  means  of  money  lent  by  the 
plaintiff.  The  bankers7  account  is  in  evidence  before  us,  and  it 
appears  that  the  money  first  borrowed  went  to  the  credit  of  the 
firm's  account  at  their  bankers,  which  was  kept  by  the  agent  of 
the  branch  establishment.  It  further  appears  that,  immediately 
after  the  money  was  paid  in,  some  legal  debts  of  the  firm  were, 
in  fact,  paid  off  at  a  time  when  there  was  nothing  in  the  bank  to 
meet  them  except  the  money  which  had  been  borrowed  of  the 
plaintiff. 
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In  these  circumstances  the  proper  course  to  be  taken  is  that 
suggested  by  my  Lord, — to  direct  an  inquiry  to  ascertain  what 
debts  and  legal  obligations  of  the  firm  were  in  fact  paid  off  by 
means  of  the  borrowed  money.  The  point  that  arose  in  Clay 
ton's  Case  (1816)  1  Meriv.  572,  15  Revised  Eep.  161,  3  Eng. 
Rul.  Cas.  329,  which  was  referred  to  in  the  course  of  the  argu- 
ment, will  have  to  be  borne  in  mind  in  ascertaining  what  debts 
were  paid  off;  that  is  to  say,  what  the  plaintiff  has  to  prove  is 
actual  [111]  payment  of  the  debts,  and  not  what  I  may  call  a 
payment  by  means  of  an  adjustment  of  accounts.  It  was  sug- 
gested that  the  equitable  principle  which,  in  my  opinion,  governs 
this  case,  ought  not  to  be  applied  if  it  turns  oat  that,  although 
the  borrowed  money  was  in  fact  applied  in  payment  of  debts  of 
the  firm,  the  account  of  the  agent  with  his  principals,  if  it  were 
continued  up  to  the  time  when  this  action  was  brought,  would 
show  that  the  agent  was  not  a  creditor  of  the  firm.  It  appears 
to  me  that  this  consideration  is  not  relevant.  It  might  be  rele- 
vant if  the  plaintiff  were  seeking  to  enforce  a  different  equity, 
that  is,  the  right  to  stand  in  the  shoes  of  the  agent  as  against  his 
principal.  That  is  not  the  equity  which  the  plaintiff  is  seeking 
to  enforce  in  this  action. 

For  these  reasons  I  think  that  the  appeal  must  succeed,  and 
that  the  inquiry  that  has  been  indicated  must  take  place. 


Mathew,    L.J.,  concurred. 


Appeal  allowed. 


Solicitor  for  the  plaintiff:    J.  8.  Wilkinson. 
Solicitors  for  the  defendants:  Charles  Russell  £  Company, 
for  IAghtbound,  Owen,  £  Company,  Liverpool. 

Note. — Ratification  of  unauthorized  loan  by  agent,  by  retention 
of  benefit. 
"The  principle  that  a  person  cannot  retain  the  avails  of  an  un- 
authorized contract  made  for  his  benefit  by  another  assuming  to 
act  as  his  agent,  and  repudiate  the  responsibilities  of  such  contract, 
and  that  any  attempt  so  to  do,  with  full  knowledge  of  the  facts,  con- 
stitutes a  ratification  of  the  unauthorized  act,  and  creates  a  liability 
on  the  part  of  such  person  to  the  same  extent  as  if  such  contract 
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were  originally  authorized,  is  familiar.  The  law  governing  the  sub- 
ject .  ,  .  if  elementary."  McDermott  v.  Jackson  (1897)  97 
Wig.  64,  72  K.  W.  375. 

The  person  sought  to  be  held  liable  may,  however,  escape  respon- 
sibility if  he,  within  a  reasonable  time  after  having  knowledge  of  the 
facta,  repudiates  the  transaction.  He  may  nevertheless  be  liable  to 
account  for  the  Bum  of  which  he  has  had  the  benefit,  unless  there  is 
some  other  ground  upon  which  he  is  entitled  to  retain  the  property 
into  which  the  money  has  gone,  as  in  the  cases  of  Arey  v.  Hall  (1888) 
81  He.  17,  10  Am.  St  Rep.  232,  16  Atl.  302,  and  Union  Gold  Mi*. 
Co.  v.  Rocky  Mountain  Nat.  Bank  (1872)  1  Colo.  531,  hereinafter 
set  forth. 

And  there  appears  to  be  a  qualification  of  the  general  rule,  when 
the  proceeds  of  the  loan  come  into  the  principal's  possession,  or  the 
benefit  resulting  to  him  by  the  use  of  the  money  is  enjoyed  as  some- 
thing due  from  the  agent  individually. 

Thus,  where  an  agent  to  sell  and  collect  has  no  authority  to  borrow 
money  and  opens  a  bank  account  without  authority,  and  sends 
cheques  thereon  in  remitting  to  his  principal,  the  latter  is  not  liable 
for  an  overdraft  received  and  accepted  by  him  as  money  dne  from 
the  agent  on  account  of  collections  made  from  customers.  Case  v. 
Hammond  Packing  Co.  (1904)  105  Mo.  App.  168,  79  3.  W.  732.  The 
court  said :  "But  it  is  said  by  plaintiff  that  defendant  received  and 
kept  the  money  represented  by  the  overdraft  That  fact  does  not 
create  a  liability  against  defendant.  If  money  due  a  principal  from 
his  agent  is  obtained  by  such  agent  by  the  unauthorized  use  of  the 
principal's  name,  and  paid  over  to  the  principal,  who  receives  it  in 
good  faith,  without  notice,  he  is  not  liable  to  the  party  from  whom 
the  agent  got  the  money.  The  fact  that  he  keeps  the  money  after 
being  informed  of  how  the  agent  obtained  it  is  not  a  ratification." 

This  esse  seems,  although  not  expressly  referring  thereto,  to  re- 
pudiate the  decision  in  First  Nat.  Bank  v.  Badger  Lumber  Co. 
(1893)  54  Mo.  App.  327,  reaffirmed  on  subsequent  appeal  in  60  Mo. 
App.  255,  where  a  sales  agent,  to  cover  np  a  shortage  in  his  account, 
obtained  a  loan  without  authority,  upon  the  principal's  credit,  and 
remitted  the  proceeds  to  the  latter  as  money  received  on  sales  and 
collections,  and  the  principal,  upon  retaining  the  proceeds  after 
knowledge  of  the  facts,  was  held  liable  for  the  amount  of  the  loan. 

And  where  a  person  who  is  liable  for  the  payment  of  a  mortgage 
borrows  money  for  that  purpose,  upon  the  credit  of  the  owner,  the  fact 
that  the  latter  was  benefited  by  the  discharge  of  the  mortgage  does 
not  alone  necessarily  and  absolutely  raise  an  obligation  npon  his 
part  to  refund  the  money.  Henry  v.  Wilkes  (1868)  37  N.  T.  56a. 
The  court  in  this  case  said  that  to  impose  such  an  obligation  would 
entirely  ignore  the  well-settled  rule  that  when  one  of  two  innocent 

>,ato0t>yGoOQle 


ANNOTATION.  746 

persons  most  suffer  from  the  fraud  of  a  third,  the  one  should  suffer 
who,  by  indiscretion,  has  enabled  each  third  person  to  commit  the 
fraud. 

And  where  money  was  borrowed  without  authority  by  a  co-owner 
of  a  vessel,  who  was  the  ship's  husband,  and  the  proceeds  deposited 
in  a  bank  to  his  private  credit,  and  the  account  was  drawn  upon  to 
pay  bills  incurred  to  preserve  the  vessel,  which  had  gone  ashore,  it 
was  held  that  the  co-owners  were  not  liable,  since  it  was  doubtful  if, 
in  a  legal  sense,  the  particular  money  went  to  their  benefit;  and  since, 
being  entitled  to  retain  the  vessel,  they  were  not  wrongfully  with- 
holding the  money  which  had  gone  into  it  without  their  knowledge. 
Amy  t.  Sail,  supra. 

Where  principal  receives  proceeds. 

Applying  the  rule  above  stated,  the  principal  has  been  held  liable : 

— where  be  retained  money  borrowed  by  his  unauthorized  agent 
from  a  building  and  loan  association.  KiriUn  v.  Atlas  Sav.  &  L. 
Atso.  (1899)  107  Ga.  313,  33  S.  E.  83; 

— where  proceeds  of  note,  principal's  signature  to  which  was  af- 
fixed by  unauthorized  agent,  were  retained  by  principal.  Campbell 
v.  Campbell  (1901)  133  Gal.  33,  65  Pac.  134;  Rosenthal  v.  Hasberg 
(1903)  84  N.  Y.  Supp.  290; 

— where  the  principal  received  the  proceeds  and  executed  a  mort- 
gage to  Becure  the  repayment.  Ottawa  Northern  PI.  Road  Co.  v. 
Murray  (1864)  15  HI.  336;  Marks  v.  Taylor  (1900)  23  Utah,  158, 
63  Pac  897. 

And  i  principal  who  uses  the  proceeds  of  the  discount  of  an  ac- 
commodation note  obtained  by  bis  agent  upon  the  faith  of  an  un- 
dertaking that  he  would  protect  it  at  maturity  is  liable  upon  the 
undertaking,  although  the  agent  did  not  have  authority  to  sign  the 
principal's  name  to  the  undertaking.  Mundorff  v.  Wickersham 
(1869)  63  Pa.  87,  3  Am.  Rep.  531. 

And  where  a  bank  actually  received  money  borrowed  by  its  cashier 
without  authority,  it  is  liable  therefor,  although  the  cashier  after- 
wards  appropriated  a  part  of  the  same  to  his  own  use.  Bank  of  Lalein 
v.  National  Bank  (1896)  57  Kan.  183,  45  Pac.  687.  The  court  said : 
"There  is  a  suggestion  that  Carr  had  used  part  of  the  money  by 
investing  in  property  in  his  own  name;  but  we  think  the  evidence 
supports  the  finding  of  the  court  that  the  Bank  of  Lakin  actually 
received  the  money  borrowed  on  said  notes,  and,  if  so,  it  would  make 
no  difference  that  the  cashier  appropriated  a  part  of  the  same  to  his 
own  use.  A  principal  cannot  receive  and  retain  the  benefits  of  a 
transaction)  and  at  the  same  time  deny  the  authority  of  the  agent 
by  whom  it  was  consummated."    But  compare  First  Nat,  Bank  v. 
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Oberne  (1886)  121  HI.  25,  7  N.  E.  85;  and  Fay  v.  Slaughter  (190S) 
194  111.  157,  56  L.H.A.  564,  88  Am.  St.  Rep.  148,  62  S.  E.  592, 
under  heading  "Sufficiency  of  evidence  of  ratification,"  infra. 

Where  agent  uses  proceeds  for  benefit  of  principal 

The  application  of  the  rule  that  ratification  may  be  implied  where 
the  principal  retains  benefits  after  knowledge  of  the  transaction  u 
the  same  although  the  proceeds  of  the  loan  were  used  by  the  agent 
instead  of  the  principal,  for  the  tatter's  benefit. 

Thus,  it  has  been  held  that  a  ratification  of  an  unauthorized  loan 
of  money  by  an  agent,  which  he  uses  in  his  principal's  business,  may 
he  inferred  where  the  principal  fails  to  disavow  the  act  of  hifl  agent 
within  a  reasonable  time  after  knowledge  thereof.  Union  Gold-Mix. 
Co.  v.  Rocky  Mountain  Nat.  Bank  (1877)  96  U.  8.  640,  24  L.  ed. 
648, 1  Mor.  Min.  Sep.  432,  affirming  2  Colo.  565,  and  Breed  v.  Pint 
Nat.  Bank  (1878)  4  Colo.  481, 1  Mor.  Min.  Eep.  467. 

The  refusal  of  a  principal  to  return  money  borrowed  by  his  agent 
without  authority,  and  used  by  the  latter  in  the  principal's  business, 
where  the  principal  has  knowledge  of  the  facts,  or  notice  in  sufficient 
time  to  discover  the  facts  by  the  use  of  reasonable  diligence,  con- 
stitutes a  ratification  of  the  unauthorized  act  McDermott  v.  Jack- 
son (1897)  97  Wis.  64,  72  N.  W.  375. 

And  the  rule  laid  down  has  been  applied  and  the  principal  held 
liable : 

— where  an  unauthorized  agent  borrowed  money  and  purchased  s 
horse  and  buggy  which  he  used  in  the  principal's  business,  and  the 
latter  took  possession  of  the  horse  and  buggy  and  retained  them  with 
knowledge  of  the  fact,  and  afterwards  sold  them.  Watson  v.  Bigelov 
(1871)  47  Mo.  413; 

— where  proceeds  of  unauthorized  loans  were  employed  by  the 
agent  in  his  principals'  business,  and  the  principals  were  residents  of 
the  vicinity  where  the  business  was  conducted,  frequented  it,  and 
were  entitled  at  all  times  to  inspect  the  books  disclosing  the  transac- 
tion, and  the  husband  of  one  of  the  principals  knew  that  borrowed 
money  was  used  in  the  business.  Collins  v.  Cooper  (1886)  65 
Tex.  460; 

— where  property  was  purchased  by  an  agent  who  exceeded  his 
authority  by  executing  a  mortgage  for  part  of  the  purchase  price, 
and  the  principal  took  possession  of  the  properly  and  claimed  title 
with  knowledge  of  the  facts.    Fouch  v.  Wilson  (1877)  69  Ind.  93; 

— where  an  agent  employed  in  constructing  a  house  which  cost 
more  than  was  anticipated,  so  that  the  funds  in  his  hands  proved 
insufficient,  effected  a  loan  to  carry  on  the  work,  and  the  principal, 
upon  the  completion  of  the  house,  went  into  possession.  J.  P. 
Calnan  Comtr.  Co.  v.  Brown  (1899)  110  Iowa,  37,  81  N.  W.  163; 
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— where  an  agent  employed  in  conducting  a  store,  but  without 
authority  to  procure  loans,  appropriated  the  proceeds  of  a  loan 
effected  by  him  to  the  payment  of  the  principal's  debts.  Perkins  v. 
Boothby  (1880)  71  Me.  91. 

But  the  mere  borrowing  of  money  on  his  principal's  credit,  by 
an  unauthorized  agent,  and  the  use  of  a  part  of  it  to  pay  the 
principal's  creditor  without  Ms  knowledge,  will  not  entitle  the 
lender  to  maintain  an  action  against  the  principal.  Spooner  v. 
Thompson  (1876)  48  Vt  269. 

The  rule  that  ratification  may  be  implied  from  the  use  of  the 
proceeds  of  unauthorized  loans  has  also  been  applied  where  officers 
of  corporations  have,  without  authority,  procured  loans,  and  the 
money  has  been  used  for  the  corporation's  benefit.  Taylor  v.  Agri- 
cultural &  M.  Asso.  (1880)  68  Ala.  229;  Willis  v.  St.  Paul  San- 
itation Co.  (1893)  53  Minn.  370,  55  N".  W.  550;  Despatch  Line  of 
Packets  v.  Bellamy  Mfg.  Co.  (1841)  12  N.  H.  205,  37  Am.  Dec. 
203;  Connecticut  Biver  Sav.  Bank  v.  Fiske  (1880)  60  N.  H.  363; 
Murray  v.  Beal  (1901)  23  Utah,  548,  65  Pac  726;  Lyman  v.  Nor- 
wich University  (1856)  28  Vt.  560;  Allen  v.  Olympia  Light  &  P. 
Co.  (1895)  13  Wash.  307,  43  Pac  55. 

And  see  also  under  this  head,  Arey  v.  Hall  (1888)  81  Me.  17, 
10  Am.  St  Eep.  232,  16  AH.  302,  supra;  also  Shiras  v.  Morris 
(1827)  8  Cow.  60;  Swindell  v.  Latham  (1907)  145  N.  C.  144,  122 
Am.  St.  Eep.  430,  58  S.  E.  1010 ;  American  Min.  &  Smelting  Co. 
v.  Converse  (1900)  175  Mass.  449,  56  W.  E.  594;  and  Blakley  v. 
Cochran  (1898)  117  Mich.  394,  75  N.  W.  940,  set  forth  under  the 
head  "Sufficiency  of  evidence  of  ratification,"  infra. 

— where  only  part  UBed  for  principal's  benefit 
The  decision  in  Bannattnb  v.  MacIvbr  involves  the  considera- 
tion of  the  principal's  liability  where  only  a  part  of  the  money 
borrowed  by  the  unauthorized  agent  was  used  for  the  principal's 
benefit,  and  holds  bint  liable  to  the  extent  that  he  has  profited  by 
the  loan. 

And  a  principal  has  been  held  liable  upon  the  agent's  guaranty 
to  the  extent  of  money  applied  to  his  benefit,  where  the  agent,  with- 
out  authority,  discounted  the  note  of  a  third  person  and  guaranteed 
its  payment  deposited  the  money  to  the  principal's  credit  and 
checked  it  out  in  payment  of  the  tatter's  debts.  First  Nat.  Bank 
v.  Oberne  (1886)  121  III.  25,  7  2f.  E.  85. 

And  it  was  held  in  Be  Wrexham,  M.  &  C.  Q.  R.  Co.  [1899]  1  Ch. 
440,  68  L.  J.  Ch.  N.  S.  270,  47  Week.  Rep.  464,  80  L.  T.  N.  S.  130, 
15  Times  L.  B.  122,  6  Manson,  218,  referred  to  in  Bannatyne  v. 
MaoIveb,  that  where  a  company  had  obtained  a  loan  which  was 
ultra  vires,  because  beyond  its  borrowing  capacity,  it  was  neverthe- 
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less  liable  in  so  far  as  the  money  had  been  applied  to  the  discharge 
of  the  company's  legal  debts.  And  to  the  same  effect  are  Re  Cork  A 
Y.  R.  Co.  (1869)  L.  E.  4  Ch.  748,  39  L.  J.  Ch.  N.  S.  877,  81  L.  T. 
N.  S.  735,  18  Week.  Sep.  86;  Blackburn  Bldg.  3oc.  v.  Cunlifft 
B.  &  Co.  (1888)  88  Ch.  D.  61,  58  I*  J.  Ch.  N.  S.  98,  48LT. 
N".  S.  33,  31  Week.  Rep.  98,  affirmed  in  L.  B.  9  App.  Cas.  857,  54 
L.  J.  Ch.  N.  S.  376,  58  L.  T.  N.  S.  885,  33  Week.  Rep.  309; 
Wenlock  v.  River  Dee  Co.  (1887)  19  Q.  B.  D.  155,  56  L.  J.  Q.  B. 
N".  S.  589,  57  L.  T.  N.  S.  320,  35  Week.  Bep.  882. 

Sufficiency  of  evidence  of  ratification. 

An  implied  ratification  has  been  held  to  result  from  a  receipt 
of  the  proceeds  of  a  loan  and  the  payment  of  interest  thereon  (Fitch 
v.  Levnston  Steam  Mill  Co.  [1888]  80  Me.  34, 12  Atl.  732 ;  Episcopal 
Charitable  8oc.  v.  Episcopal  Church  [1883]  1  Pick.  378;  Whitneg 
v.  Union  Trust  Co.  [1875]  65  N.  Y.  576) ;  from  the  renewal  of  a 
note  given  for  the  loan  (Ballston  Spa  Bank  v.  Marine  Bank  [1863] 
16  Wis.  180) ;  from  the  recognition  of  a  mortgage  given  as  security 
(McAdow  v.  Black  [1882]  4  Mont  475,  1  Pac  761) ;  and  from  the 
repayment  of  the  loan  in  part  (Mohrfeld  v.  Second  German  S.  E. 
Bldg.  Asso.  [1900]  194  Pa.  488,  45  Atl.  335;  Prentiss  Tool  & 
Supply  Co.  v.  Godchaux  [1895]  13  C.  C.  A.  420,  30  U.  8.  App.  68, 
66  Fed.  234). 

And  recovery  may  be  had  against  a  corporation  where  its  agents 
without  authority  borrowed  money  and  used  it  in  building  a  boat 
which  was  delivered  to  the  principal,  where  the  lender  proved  an 
acknowledgment  of  the  debt  and  a  promise  to  the  agent  to  pay  it 
by  a  committee  of  the  corporation.  Shiras  v.  Morris  (1887)  8  Cow. 
60. 

And  a  ratification  of  a  loan  made  to  a  National  Executive  Com- 
mittee of  a  political  party,  having  no  power  to  borrow  money,  is 
shown  by  evidence  that  the  party  received  the  benefit  of  the  money, 
and  the  loan  and  its  purposes  were  both  reported  to  the  National 
Convention,  which  silently  acquiesced  in  the  loan  after  having  such 
knowledge.  Siff  v.  Forbes  (1909)  63  Misc.  319,  117  N.  T.  Supp. 
143. 

A  proof  of  some  benefit  to  the  principal,  and  also  a  knowledge  of 
the  facts  by  him,  is  essential  in  order  to  charge  him  on  the  ground 
of  implied  ratification;  but  it  is  also  true  that  a  principal  may 
ratify  the  unauthorized  act  of  his  agent  without  having  received  the 
benefit  thereof. 

Thus,  no  recovery  can  be  had  against  the  principal  where  there 
ifl  no  proof  that  he  received  any  benefit  from  money  obtained  by  his 
agent  without  authority,  by  procuring,  without  the  principal's  knowl- 
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edge,  the  discount  of  a  note.  First  Nat.  Bank  v.  Martin  (1895)  56 
Kan.  247,  42  Pac  713. 

And  the  principal  through  whose  bank  account  his  agent  passes 
money  obtained  by  unauthorized  hypothecation  of  his  principal's 
securities  is  not  liable  for  it  as  for  money  had  and  received,  in  the 
absence  of  anything  to  show  that  he  ratified  the  transaction,  where 
such  money  was  embezzled  by  the  agent.  Fay  v.  Slaughter  (1901) 
194  111.  157,  56  L.E.A.  564,  88  Am.  St.  Rep.  148,  68  N.  E.  592. 

And  where  the  proceeds  of  an  unauthorized  loan  are  deposited  in 
a  bank  in  the  principal's  name,  the  fact  that  the  agent,  who  was 
authorized  to  give  cheques  on  the  principal's  bank  account,  draws 
out  such  proceeds,  does  not  amount  to  an  implied  ratification,  where 
they  were  not  used  for  the  principal's  benefit  First  Nat.  Bank 
v.  Oberne  (1886)  121  111.  25,  7  N.  E.  85. 

But  compare  Bank  of  Lakin  v.  National  Bank  (1896)  57  Kan. 
183,  45  Fac.  587,  in  which  it  was  held  that  where  a  bank  actually 
received  money  borrowed  by  its  cashier  without  authority,  it  was 
liable  therefor,  although  the  cashier  afterward  appropriated  a  part 
of  the  same  to  his  own  use. 

In  La  Qranda  Hermanos  Y.  Co.  v.  American  Electrical  &  Novelty 
Mfg.  Co.  (1906)  Bap.  Jud.  Quebec  29  C.  S.  444,  where  the  liability 
of  the  principal  for  money  borrowed  by  an  agent  without  authority 
was  in  question,  the  court  said  that  the  only  way  in  which  it  would 
seem  possible  to  hold  the  principal  responsible  for  the  loan  was  by 
showing  that  the  money  was  expended  for  his  benefit,  and  that  this 
had  not  been  done. 

While  failure  on  the  part  of  a  principal  to  dissent  from  or  repu- 
diate an  unauthorized  act  of  his  agent  within  a  reasonable  time, 
dependent  upon  the  nature  of  the  transaction  and  the  situation  and 
surroundings  of  the  parties  concerned,  is  evidence  of  ratification  of 
the  unauthorized  act,  a  lack  of  knowledge  on  the  part  of  the 
principal  of  any  of  the  material  facts  connected  with  the  unau- 
thorized loan  obtained  by  such  agent  will  prevent  his  silence  or  his 
failure  to  repudiate  the  act  from  amounting  to  a  ratification  thereof. 
Thompson  v.  Laboringman'a  Mercantile  £  Mfg.  Co.  (1906)  60  W. 
Va.  42,  6  L.B-A.(N.S.)  311,  53  S.  E.  908. 

And  the  fact  that  an  unauthorized  loan  was  expended  by  the 
agent  in  the  principal's  mine,  or  that  the  expenditure  was  advan- 
tageous to  the  principal,  is  not  material  to  the  question  of  ratifica- 
tion, where  it  is  not  shown  that  the  principal  had  knowledge  of  the 
loan  and  of  the  expenditure;  and  ratification  cannot  be  implied  from 
the  fact  that  the  principal  retained  the  ore  taken  from  the  mine,  the 
ground  of  distinction  between  the  effect  of  such  retention  and  the 
effect  of  the  retention  of  a  chattel  purchased  without  authority  being 
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that  the  ore  belonged  to  the  principal  before  it  was  mined.  Union 
Gold  Min.  Co.  v.  Rocky  Mountain  Nat.  Bank  (1872)  1  Colo.  531. 

And  in  Swindell  v.  Latham  (1907)  146  K  G.  144,  122  Am.  St 
Rep.  430,  58  S.  E.  1010,  where  an  agent  employed  to  conduct  a 
mercantile  business  is  authorized  only  to  purchase  such  goods  and 
merchandise  as  are  necessary  in  the  business,  either  for  cash  or  on 
credit,  and  he  borrows  money  on  a  note  executed  by  him  in  the 
name  of  the  principal,  for  the  purpose  of  the  business,  it  was  held 
not  sufficient  to  show  that  the  principal  received  the  use  and  benefit 
of  the  money  thus  borrowed,  to  establish  a  ratification  to  the  full 
amount  of  the  debt,  but  it  must  also  be  shown  that  the  principal  had 
knowledge  of  the  fact.  The  court  said  that  whether  the  defendant 
would  be  liable  for  the  value  of  the  goods  actually  used  in  hii 
business,  or  for  the  value  of  any  benefit  derived  therefrom,  even  if 
he  had  no  notice  that  his  agent  had  disobeyed  his  instructions,  was 
a  question  which  was  not  before  it. 

In  Alien  Mfg.  Co.  v.  Garrett  Biblical  Inst.  (1909)  243  HL  298, 
90  N.  E.  704,  it  was  held  that  the  question  of  liability  of  the 
corporation  should  be  submitted  to  the  jury  where  the  evidence 
warranted  the  conclusion  that  the  money  received  on  the  note  ex- 
ecuted by  an  unauthorized  agent  was  deposited  to  the  principal's 
credit,  and  there  was  other  proof  of  the  manner  in  which  the  money 
had  been  drawn  out  by  the  agent  for  the  principal's  benefit. 

And  the  jury  are  warranted  in  finding  a  ratification  of  the  loan 
where  there  is  evidence  that  all  the  facts,  the  nature  of  the  ar- 
rangement, and  the  amount  of  money  received  on  an  unauthorized 
loan,  were  reported  by  the  agent  to  the  principals  and  that  they 
replied  making  no  comments,  and  were  seemingly  satisfied  that  the 
agent  was  able  to  proceed  without  drawing  on  them  for  farther 
money,  although  there  was  other  evidence  that  the  transaction  wu 
understood  by  the  principals  to  be  by  way  of  advances  on  ore  in 
the  mine  which  their  agent  was  managing.  American  Min.  £ 
Smelting  Co.  v.  Converse  (1900)  175  Mass.  449,  56  N".  E.  594. 

And  in  Union  Gold  Min.-  Co.  v.  Rocky  Mountain  Nat.  Bank,  supra, 
it  is  held  that  a  jury  would  be  warranted  in  finding  that  the  act  of 
the  agent  had  been  ratified,  where  it  appeared  that  the  president  of 
a  corporation  was  informed  in  December  of  an  unauthorized  loan 
secured  by  its  superintendent,  and  promised  to  bring  the  claim  of 
the  one  advancing  the  money  before  the  directors  in  February,  and 
no  notice  of  any  action  thereon  was  given  to  the  lender. 

And  there  is  sufficient  evidence  of  ratification  where  an  unauthor- 
ized agent  borrowed  money  to  repair  damages  caused  by  a  fire,  and 
the  principal  wrote  the  agent  that  she  was  glad  he  was  able  to  raise 
the  means  to  fix  over  the  house  and  settle  for  the  repairs,  and  that 
it  was  all  satisfactory  to  her,  and  where  she  later  admitted  to  a 
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friend  the  existence  of  the  indebtedness.    Blakley  r.  Cochran  (1898) 
117  Mich.  394,  75  N.  W.  940. 

Evidence  that  the  principal  stated  that  he  expected  to  pa;  an 
unauthorized  loan  which  hod  been  made  to  his  agent,  "if  it  went 
into  the  store  to  pay  for  goods,"  is  not  sufficient  to  carry  the  ques- 
tion of  ratification  to  the  jury.  Heath  v.  Pavl  (1892)  81  Wis. 
538,  51  N.  W.  876. 

See  also  in  this  connection  Henry  v.  Wilkes  (1868)  37  N.  Y.  562, 
supra;  also  Union  Qold-Min.  Co.  v.  Rocky  Mountain  Nat.  Bank 
(1877)  96  U.  S.  640,  24  L.  ed.  648;  Collins  v.  Cooper  (1886)  65 
Tex.  460;  Spooner  v.  Thompson  (1876)  48  Vt  259,  set  forth  under 
head  "Where  agent  uses  proceeds  for  principal's  benefit,"  supra. 

J.  T.  W. 


[KNGLISH   COURT  OP  APPKAli.] 

TURNER  v.  SAWDON  &  COMPANY. 

[1901]    2  E.  B.   663. 

Also  Reported  in  70  L,  J.  K.  B.  N.  S.  897,  49  Week.  Rep.  712,  86  L.  T. 

N.  6.  222,  17  Times  L.  R.  645. 


The  defendants  agreed  to  engage  and  employ  the  plaintiff  as  their 
representative  salesman  for  a  period  of  four  yean.  Before  the  expira- 
tion of  that  time  the  defendants,  though  willing  to  continue  to  pay 
wagee  to  the  plaintiff,  refused  to  give  him  any  work  to  do  as  their 
representative  salesman.  In  an  action  to  recover  damages  for  breach  of 
contract: — 

Held,  that  there  was  no  obligation  on  the  defendants  to  provide  the 
plaintiff  with  work. 

(July  2,   1001.) 

Application  by  the  defendants  for  judgment  or  for  a  new 
trial  in  an  action  tried  by  Kennedy,  J.,  with  a  jury. 

The  defendants  carried  on  business  as  cotton-warp  agents  at 
Bradford,  Yorkshire;  and  is  March,  1898,  an  agreement  was 
entered  into  by  them  with  the  plaintiff,  who  was  in  their 
employment,  which  contained  the  following  clauses:   "(1)  The 
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said  G.  E.  Sawdon  &  Company  agree  to  continue  to  engage  and 
employ  the  said  Ernest  Turner  as  their  servant  and  representa- 
tive salesman  from  the  1st  day  of  March,  1898,  for  a  period 
of  four  years  ending  February  28,  1902  ...  (2)  The  said 
G.  E.  Sawdon  &  Company  further  agree  to  remunerate  the  said 
Ernest  Turner  for  his  services,  by  a  payment  to  him  of  a  salary 
of  2001.  per  annum,  to  be  paid  in  monthly  instalments,  for  the 
space  of  two  years,  and  2501.  per  annum  for  the  remaining  two 
years  .  .  .  (3)  The  said  Ernest  Turner  agrees  to  devote 
the  whole  of  his  time  to  the  business  of  the  said  G.  E.  Sawdon  k 
Company,  to  faithfully  serve  them  as  heretofore  in  soliciting  or- 
ders [654]  and  generally  in  aiding  to  conduct  the  business,  and 
not  to  divulge  to  any  competitor  or  other  person  any  of  the  busi- 
ness secrets  of  the  said  G.  E.  Sawdon  &  Company  whilst  in  their 
service,  and  to  carefully  obey  their  directions  from  time  to  time, 
and  will  keep,  protect,  and  promote  the  success  of  the  said  busi- 
ness as  far  as  he  can    ..." 

The  plaintiff  acted  as  salesman  for  some  time;  but  on  De- 
cember 31,  1900,  a  letter  was  handed  to  him  by  the  defend- 
ants, which  was  as  follows:  "We  have  decided  that  you  shall 
take  a  month's  holiday, — that  is  to  say,  that  although  you  will 
still  be  in  the  employ  of  the  firm  and  at  their  disposal,  you 
will  not  after  to-day  be  required  to  perform  any  duties.  You 
will  please  call  for  your  salary  on  January  31,  when  any  fur- 
ther instruction  will  be  given  you."  The  plaintiff  came  to 
the  office  of  the  firm  on  the  following  day,  hut  was  requested 
to  leave.  Immediately  afterwards  circulars  were  issued  by  the 
defendants  to  their  customers,  stating  that  the  plaintiff  had  no 
authority  to  transact  any  business  on  their  behalf.  The  plain- 
tiff then  commenced  business  on  his  own  account,  and  brought 
this  action  against  the  defendants  for  damages  for  breach  of 
the  agreement  of  March,  1898,  on  the  ground  that  the  defend- 
ants "after  the  31st  December,  1900,  have  neglected  and  re- 
fused, and  still  neglect  and  refuse,  to  continue  to  engage  and 
employ  the  plaintiff  as  their  servant  and  representative  sales- 
man, in  accordance  with  the  terms  of  the  said  agreement.  " 
The  learned  Judge  left  the  following  questions  to  the  jury:— 
(1)  Was  the  plaintiff  ready  and  willing  to  perform  the  agree- 
ment according  to  its  terms !     Answer,  Yes. 
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(2)  Did  the  defendants'  conduct  on  December  31,  1900,  and 
January  1,  2,  3,  and  4,  1901,  constitute  a  breach  of  their  obliga- 
tions under  their  contract  towards  the  plaintiff?     Answer,  Yea. 

(3)  Was  it  such  a  substantial  breach  as  to  justify  the  plain- 
tiff in  treating  it  as  a  refusal  on  the  part  of  the  defendants  to 
perform  and  abide  by  the  contract  1     Answer,  Yes. 

(4)  If  the  above  questions  are  answered  in  the  affirmative, 
what  damages  is  the  plaintiff  entitled  to  J     Answer,  1252. 

On  further  consideration,  the  learned  Judge  gave  judgment 
[655]  for  the  plaintiff  for  the  amount  of  the  damages  found  by 
the  jury. 

The  defendants  appealed. 

Tindal  Atkinson,  K.C.,  and  Walter  Beverley,  for  the  de- 
fendants. At  the  trial  the  question  in  the  action  resolved  itself 
into  this, — whether  the  defendants  were  bound  to  supply  the 
plaintiff  with  work  during  the  currency  of  the  agreement  It 
was  not  denied  that  they  were  willing  to  pay  the  plaintiff  his 
wages,  but  it  was  said  that  their  obligation  extended  beyond  that, 
and  that  if  they  had  an  opportunity,  as  no  doubt  they  had,  of 
putting  the  plaintiff  in  the  way  of  doing  work  for  them,  they 
were  bound  to  do  this.  The  words  of  the  agreement  do  not 
raise  any  such  obligation.  In  Emmens  v.  Elderton  (1853)  13 
C.  B.  495,  4  H.  L.  Cas.  624,  18  Jur.  21,  Crompton,  J.,  pointed 
out  that  the  meaning  of  the  word  "employ"  with  relation  to  a 
servant  was  "hire"  or  "keep  in  a  service,"  and  that  it  does  not 
necessarily  imply  that  the  master  is  bound  to  supply  the  serv- 
ant with  any  particular  work  while  the  relationship  exists.  The 
opinions  of  the  majority  of  the  Judges  in  the  House  of  Lords 
and  of  the  Judges  in  the  Exchequer  Chamber  Elderton  v.  Em- 
mons (1848)  6  C.  B.  180,  17  L.  J.  C.  P.  N.  S.  307,  agree  with 
this  view. 

Scott  Fox,  K.C.,  and  W.  J.  Waugh,  for  the  plaintiff.  The 
words  "to  employ"  in  relation  to  a  servant  are  capable  of 
two  meanings, — "to  retain"  or  "to  give  work."  In  view  of 
the  ambiguity,  it  was  for  the  jury  to  say  in  which  sense  the 
words  were  used.  Smith  v.  Thompson  (1849)  8  C.  B.  44,  18 
I*.  J.  C.  P.  N.  S.  314.  There  are  many  cases  in  which  the 
B.  R.  Cm.  Vol.  II— 48. 
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amount  of  wages  is  a  secondary  consideration,  and  some  other 
matter,  such  as  a  desire  to  appear  before  the  public  as  an  actor, 
is  that  which  influences  the  servant  in  entering  into  the  contract 
In  this  case  it  was  necessary  for  the  plaintiff  to  keep  in  touch 
with  the  markets  in  order  to  preserve  his  efficiency,  and  the 
agreement  was  to  employ  him  in  the  capacity  of  salesman.  The 
duty  of  employers,  as  pointed  out  by  Kekewich,  J.,  in  Whitwood 
Chemical  Co.  v.  Hardman  [1891]  2  Ch.  416,  at  p.  419,  60  L.  J. 
Ch.  N.  S.  428,  64  L.  T.  N.  S.  716,  39  Week.  Rep.  433,  is  not 
confined  to  paying  wages;  and  when  [686]  the  defendants 
refused  to  carry  out  their  part  of  the  agreement,  the  plaintiff  wis 
entitled  to  treat  that  as  a  repudiation  of  the  agreement,  and  to 
sue  for  breach  of  contract.  The  damages  in  that  case  would  not 
be  measured  by  the  loss  of  wages,  but  would,  as  in  a  case  of 
wrongful  dismissal,  be  the  amount  that  the  plaintiff  has  lost 
by  the  breach  of  contract 

[They  cited  Bunning  v.  Lyric  Theatre,  Limited  (1894)  71 
L.  T.  K.  S.  396.] 

A.  L.  Smith,  M.H, :  This  is  an  action  tried  before  my 
brother  Kennedy  with  a  special  jury.  The  matter  has  given 
rise  to  some  complication,  chiefly,  as  it  appears  to  me,  because 
the  learned  Judge  left  the  construction  of  an  agreement  to  the 
jury.  There  was  no  term  of  art,  and  no  question  of  custom, 
the  meaning  or  the  existence  of  which  might  properly  be  left 
to  the  jury.  It  was  for  the  Judge  at  the  trial  to  construe  the 
written  agreement,  and  we  have  now  to  say  what  construction 
should  be  put  upon  it.  I  do  not  say  that  the  meaning  of  the 
document  is  clear,  but  I  have  arrived  at  the  conclusion  that 
the  result  of  the  trial  was  not  right  The  action  is  by  a  man 
who  wbb  in  the  employment  of  the  defendants,  and  it  was  not 
brought  for  wages,  because  it  is  clear  that  the  defendants  were 
always  ready  and  willing  to  pay  all  that  was  due  under  the 
contract.  The  real  question  which  the  plaintiff  thought  to 
raise,  and  which  was  raised,  was  whether,  beyond  the  question 
of  remuneration,  there  was  a  further  obligation  on  the  masters 
that,  during  the  period  over  which  the  contract  was  to  extend, 
they  should  find  continuous,  or  at  least  some,  employment  for 
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the  plaintiff.  In  my  opinion  such  an  action  is  unique, — that  is, 
an  action  in  which  it  is  shown  that  the  master  is  willing  to  pay 
the  wages  of  his  servant,  but  is  sued  for  damages  because  the 
servant  is  not  given  employment  In  Turner  v.  Goldsmith 
[1891]  1  Q.  B.  544,  60  L.  J.  Q.  B.  N.  S.  247,  64  L.  T.  N.  S. 
301,  39  Week.  Rep.  547,  the  wages  were  to  be  paid  in  the  form 
of  commission,  and  that  impliedly  created  a  contract  to  find 
employment  for  the  servant.  This  contract  is  different,  being 
to  employ  for  wages  which  are  to  be  paid  at  a  certain  rate  per 
year.  I  do  not  think  this  can  be  read  otherwise  than  as  a 
contract  by  the  master  to  retain  the  servant,  and  during  the 
[657]  time  covered  by  the  retainer  to  pay  him  wages  under  such 
a  contract.  It  is  within  the  province  of  the  master  to  say  that 
he  will  go  on  paying  the  wages,  but  that  he  is  under  no  obliga- 
tion to  provide  work.  The  obligation  suggested  is  said  to  arise 
out  of  the  undertaking  to  engage  and  employ  the  plaintiff  as 
their  representative  salesman.  It  is  said  that  if  the  salesman 
is  not  given  employment  which  allows  him  to  go  on  the  market 
his  hand  is  not  kept  in  practice,  and  he  will  not  be  bo  efficient  a 
salesman  at  the  end  of  the  term.  To  read  in  an  obligation  of 
that  sort  would  be  to  convert  the  retainer  at  fixed  wages  into  a 
contract  to  keep  the  servant  in  the  service  of  his  employer  in  such 
a  manner  as  to  enable  the  former  to  become  au  fait  at  his  work. 
In  my  opinion,  no  such  obligation  arose  under  this  contract,  and 
it  is  a  mistake  to  stretch  the  words  of  the  contract  so  as  to  include 
in  what  is  a  mere  retainer  an  obligation  to  employ  the  plaintiff 
continuously  for  the  term  of  his  service.  I  asked  whether  the 
employment  must  be  de  die  in  diem,  and  the  answer  was  that 
this  was  not  necessary,  but  I  could  not  gather  what,  short  of  this, 
was  the  suggested  obligation.  It  seems  to  me  that  the  only  argu- 
ment open  to  the  plaintiff  was  that  his  employment  should  be 
continuous,  and  I  cannot  find  that  obligation  in  the  contract. 

I  think,  therefore,  that  the  case  should  not  have  been  left 
to  the  jury,  and  that  we  ought  to  direct  that  judgment  be 
entered  for  the  defendants. 

Vaughan  Williams,  L.  J. :  I  entirely  agree.  In  my  opin- 
ion, if  the  facts  are  taken  to  be  exactly  in  accordance  with  the 
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plaintiff's  evidence,  there  was  no  case  to  go  to  the  jury.  So  far 
as  the  pleadingB  are  concerned,  the  action  is  for  breach  of  the 
terms  contained  in  a  written  contract  It  was  pat  on  behalf 
of  the  plaintiff  that  the  action  was  based  on  a  repudiation  by 
the  master  of  the  contract  with  the  plaintiff,  and  it  was  said 
that  the  plaintiff  had  a  right  to  treat  the  case  as  if  it  were  an 
action  for  wrongful  dismissal,  and  is  entitled  to  recover  damages 
on  that  footing  none  the  less  because  the  master  has  been  read? 
and  willing  to  pay  the  wages  agreed  upon.  For  the  purpose? 
of  my  judgment  I  accept  that  suggested  [668]  basis  of  action, 
but  I  still  say  that  there  was  no  case  to  go  to  the  jury. 

The  first  clause  of  the  agreement  contains  the  words  "engage 
and  employ,"  and  the  argument  for  the  plaintiff  is  that,  be- 
cause these  words  are  used,  some  obligation  is  thrown  on  the 
master  which  is  not  ordinarily  created  by  the  relation  of  master 
and  servant.  If  it  is  said  that  the  word  "employ"  must  be  n 
construed,  the  authority  against  this  view  is  conclusive.  In 
Emmena  v.  Elderton  (1853)  13  C.  B.  495,  4  H.  L.  Cas.  624. 
18  Jur.  21,  the  plaintiff,  who  was  an  attorney,  was  to  receive 
1001.  a  year  as  attorney  and  solicitor  of  a  company.  The  prom- 
ise set  out  in  the  second  count  was  to  ''retain  and  employ"  the 
plaintiff  as  attorney.  The  only  matter  that  had  to  be  argued 
in  that  case  was  whether  the  expression  "retain  and  employ" 
added  anything  to  the  duty  of  the  company  towards  their  solici- 
tor, as  expressed  in  the  earlier  part  of  the  count.  If  it  did,  then 
the  count  was  a  bad  one,  and,  though  the  verdict  of  the  jnry  hid 
been  for  the  plaintiff,  the  defendant  would  have  been  entitled  to 
have  the  verdict  set  aside.  If,  however,  the  words  added  noth- 
ing to  the  ordinary  obligation  on  the  company,  the  count  wis 
good.  It  was  held  in  the  Exchequer  Chamber  and  in  the  House 
of  Lords  that  the  wordB  did  not  of  necessity  add  a  jot  to  the 
contractual  obligation  of  the  employer.  This  is  clearly  set  out 
in  the  opinions  delivered  by  Crompton  and  Wightman,  JJ.,  in 
the  House  of  Lords.  We  have  to  consider  in  the  present  cue 
whether  there  is  anything  in  this  agreement  to  engage  and 
employ  the  plaintiff,  which  places  on  the  defendants  a  wider 
obligation  than  that  which  a  master  ordinarily  incurs  towards 
his  servant     I  think  that  the  first  clause  of  the  agreement  is 
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merely  a  clause  of  engagement  or  retainer.  The  second  clause 
relates  to  remuneration,  and  the  third  to  the  duties  to  be  per- 
formed by  the  servant  in  return  for  the  remuneration.  Of 
course,  when  a  servant  is  engaged,  the  capacity  in  which  he  is 
engaged  is  mentioned,  and  I  do  not  think  that  the  expression 
"representative  salesman,"  which  occurs  in  the  agreement, 
makes  the  case  any  stronger,  or  throws  any  further  obligation 
on  the  master.  The  case  of  a  servant  who  iB  to  be  paid  by 
[659]  commission,  as  in  Turner  v.  Goldsmith  [1891]  1  Q.  B. 
544,  60  L.  J.  Q.  B.  N.  S.  247,  64  L.  T.  N.  S.  301,  39  Week. 
Rep.  547,  is  entirely  different.  There  the  master  is  bound  to 
give  the  opportunity  of  earning  the  remuneration.  In  Bunmng 
▼.  Lyric  Theatre,  Limited  (1894)  71  L.  T.  N.  S.  396,  there  is  a 
great  deal  in  the  terms  of  the  contract  to  show  that  the  having 
an  opportunity  of  appearing  as  musical  director  was  one  of  the 
considerations  which  the  servant  bargained  that  he  should  have 
from  the  master. 

As  my  Lord  has  said,  it  was  the  duty  of  the  Judge  to  construe 
this  contract,  and  we  must  now  put  a  construction  upon  it. 
Looking  at  the  matter  in  the  way  that  is  most  favorable  to 
the  plaintiff,  I  think  that  there  was  no  case  to  go  to  the  jury, 
and  that  judgment  should  be  entered  for  the  defendants. 

Stirling,  L.  J. :  Throughout  the  argument,  and  at  the  pres- 
ent moment,  I  feel  more  doubt  as  to  the  construction  of  this  con- 
tract than  my  learned  brethren.  It  is  an  agreement  by  which 
the  defendants  agreed  to  engage  and  employ  the  plaintiff,  and 
the  plaintiff  agreed  to  devote  the  whole  of  his  time  to  their 
service.  The  question  is,  What  is  the  meaning  of  the  word 
"employ"  as  used  in  this  agreement  ?  It  seems  to  me  clear, 
and  if  authority  be  required  we  find  it  in  the  case  of  Emmens 
v.  Elderton  (1853)  13  C.  B.  495,  4  H.  L.  Cas.  624,  18  Jur.  21, 
that  the  word  "employ"  is  capable  of  two  meanings, — to  retain 
in  service,  or  to  give  actual  work  to  be  done  by  the  person  em- 
ployed. There  are  many  cases  in  which  the  nature  of  the  work 
to  be  done  shows  which  of  these  meanings  should  be  adopted. 
Take  the  case  of  a  medical  man  engaged  for  a  term  at  a  fixed 
payment.     No  one  would  say  that  employment  must  be  found 
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for  him.  On  the  other  hand,  in  the  case  of  an  actor  who  accepts 
an  engagement,  it  may  be  an  important  consideration  with  him 
to  have  an  opportunity  of  displaying  his  abilities  before  the 
public,  and  it  may  be  that  there  is  an  implied  obligation  on  the 
part  of  the  master  to  afford  such  an  opportunity.  Feehter  r. 
Montgomery  (1863)  33  Beav.  22.  So,  in  the  case  of  a  commis- 
sion agent,  to  which  reference  has  been  made.  The  term  "em- 
ploy" being  one  with  a  flexible  meaning,  I  feel  the  force  of  the 
argument  that  the  plaintiff  was  to  be  employed  in  [660]  the 
rapacity  of  salesman  to  serve  and  to  solicit  orders,  and  so  there 
should  be  a  correlative  duty  on  the  employers  to  give  him  the 
opportunity  of  doing  this.  There  was  evidence  given  at  the 
trial  that,  in  order  that  a  salesman  may  duly  perform  his  duties, 
he  must  he  in  constant  contact  with  the  market  In  that  state 
of  things  there  is  some  approximation  to  the  case  of  an  actor: 
but,  as  there  are  other  elements  pointed  out  by  my  learned 
brethren  to  which  they  attach  weight,  I  am  not  prepared  to  differ 
from  the  conclusion  at  which  they  have  arrived. 

Appeal  allowed. 

Solicitors  for  plaintiff:  Wynne-Baxter  £  Keeble,  for  Bddon 
&  Ackroyd,  Bradford. 

Solicitors  for  defendants :  Wrensted  &  Hind,  for  0.  Herbert 
Blackburn,  Bradford. 

Note. — Duty  of  employer  to  provide  employee  with  work  dar- 
ing the  stipulated  term. 

I.  Generally,  758. 
II.  Effect  of  contracts  to  "retain  and  employ"  at  wages  computed 
by  time,  764. 

III.  Effect  of  other  contracts  of  employment  for  a  specified  period 

at  wages  computed  by  time,  768. 

IV.  Where  compensation  depends  upon  quantity  of  work  performed, 

774. 
V.  Effect  of  contracts  by  which  an  employer  expressly  agrees  tc 
provide  a  certain  amount  or  kind  of  work,  777. 

7.  Generally. 

In  judicial  discussions  the  duty  of  the  master  to  provide  wurk 
for  the  servant  has  reference  to  two  distinct  situations,  and  there 
can  be  but  little  doubt  that  the  ambiguity  thus  created  is  answerable 
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for  some,  at  least,  of  the  conflict  of  authority  which  is  disclosed  by 
the  reports.  Sometimes  the  phrase  imports  an  obligation  to  retain 
a  servant  until  the  expiration  of  a  definite  period;  sometimes  an 
obligation  to  give  him  the  means  and  opportunity  of  performing 
actual  work  during  the  whole  of  that  period.  In  the  present  note 
the  extent  of  the  master's  liability  with  regard  to  the  latter  obliga- 
tion will  be  discussed. 

As  a  general  rule,  it  may  be  assumed  that  persons  who  hire  serv- 
ants for  a  specified  term  and  for  a  specified  compensation,  payable 
cither  at  intervals  or  at  the  end  of  the  term,  do  so  with  the  ex- 
pectation of  utilizing  their  services  continuously  during  the  whole 
of  the  period.  But  in  the  absence  of  some  express  stipulation,  or 
of  some  special  obligation  arising  out  of  the  peculiar  character  of 
the  employment,  there  is  clearly  no  reasonable  ground  upon  which  it 
can  be  contended  that  a  master  is  bound  to  provide  work  for  his 
servants  on  all  the  days,  and  during  all  the  hours  of  those  days,  which 
fall  within  the  scope  of  the  contract.  Whether  he  shall  or  shall 
not  keep  them  actively  engaged  in  the  discharge  of  their  duties  is 
a  matter  which  depends  solely  upon  his  own  volition,  and  is  ordinar- 
ily determined  upon  purely  financial  considerations,  according  as 
he  deems  their  services  or  their  idleness  to  be  more  conducive  to  his 
interests.  The  contingency  of  being  confronted  by  such  a  dilemma 
is  one  which  every  employer  who  engages  servants  for  a  definite 
period  may  fairly  be  supposed  to  take  into  account.  On  the  other 
hand,  it  is  justifiable  to  assume  that,  in  the  great  majority  of 
instances,  the  servant's  only  motive  in  engaging  himself  is  that  he 
may  earn  the  stipulated  compensation.  Usually,  therefore,  it  is  a 
fair  presumption  that  he  did  not  enter  into  the  contract  upon  the 
understanding  that  the  master  was  to  be  subject  to  the  obligation 
of  providing  him  with  work,  as  well  as  the  obligation  of  paying  his 
wages. 

That  a  master  who  has  engaged  a  servant  for  a  fixed  period  has 
the  right  to  exact  or  dispense  with  any  portions  of  the  time,  and 
capriciously  if  he  chooses,  provided  he  inflicts  no  injury  or  in- 
convenience on  the  servant,  was  laid  down  in  Saunders  v.  Anderson 
(1834)  2  Hill,  L.  486,  which  was  an  action  by  the  servant  for  the 
wages  he  would  have  received  had  he  completed  the  stipulated 
term  of  employment;  and  in  which  the  question  was  whether  the 
contract  had  been  wrongfully  terminated  by  the  master's  proposal 
to  dispense  with  the  performance  of  further  services  by  him. 

Compare  also  the  remarks  of  Parke,  B.,  in  Emmens  v.  Etderton, 
infra,  and  the  cases  cited  under  headings  III.  and  IV.,  infra. 

One  exception  to  the  general  rule  indicated  by  these  considerations 
has  been  admitted  in  relation  to  employments  which  are  of  such  a 
nature  that  the  reputation  and  ultimate  financial  interests  of  the 
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employee  Till  goffer  detriment  if  he  ie  excluded  from  work  for  a 
considerable  time.  In  such  a  case  the  parties  are  deemed  to  have 
contracted  on  the  assumption  that  the  employee  was  to  be  given 
opportunities  for  the  exercise  of  his  abilities  during  a  reasonable 
portion  of  the  period  covered  by  the  contract  The  scope  of  this 
exception,  however,  is  extremely  narrow.  Up  to  the  present  time  it 
has,  in  England,  been  admitted  only  for  the  benefit  of  acton  and 
other  public  performers. 

In  Fechter  v.  Montgomery  (1863)  33  Bear.  22,  the  defendant,  an 
actor,  after  waiting  for  five  months,  daring  which  a  piece  in  which 
he  had  not  been  assigned  a  part  was  running  at  the  theater  of 
which  the  plaintiff  was  manager,  entered  into  an  engagement  with 
another  manager.  The  court  refused  to  grant  an  injunction  to 
restrain  him  from  carrying  out  this  new  contract.  It  was  proved 
that,  prior  to  the  completion  of  the  contract,  the  defendant  had  said 
in  one  of  his  interviews  with  the  plaintiff:  "Remember  that  I  came 
to  you  not  to  be  idle,  but  to  act;"  to  which  the  defendant  replied, 
"Certainly,  that  is  so." 

The  contract  itself  consisted  of  a  simple  consent  to  a  proposal 
which  was  in  these  words:  "I  am  directed  by  Mr.  Fechter  to  offer 
you  an  engagement  at  the  Lyceum  Theater  for  two  years,  com- 
mencing January  1st,  1863,  at  a  salary  of  71.  per  week  for  the  first, 
10/.  per  week  for  the  second  year;  it  being  thoroughly  understood 
that  no  advantage  will  be  taken  of  the  confidence  you  have  reposed 
in  Mr.  Fechter."  Commenting  on  this  contract,  Bomilly,  M.  B., 
said:  "If  this  is  construed  strictly,  it  of  course  does  not  give  Mr. 
Montgomery  any  right  to  require  Mr.  Fechter  to  employ  his  services 
at  the  theater,  so  long  as  his  salary  is  paid ;  but,  on  the  other  hand, 
it  does  not  give  Mr.  Fechter  any  right  to  prevent  Mr.  Montgomery 
from  acting  in  any  other  place  than  the  Lyceum.  But  having  re- 
gard to  the  situation  of  the  parties,  having  regard  to  the 
nature  of  a  contract  of  this  description,  and  having  re- 
gard also  to  the  previous  letter  of  the  21st  of  June,  1862, 
written  to  Mr.  Barnett,  and  the  conversation  which  took  place 
prior  to  this  agreement  being  entered  into,  with  respect  to 
which  conversation  there  does  not  appear  to  be  much  difference 
on  either  side,  I  am  of  opinion  that  it  was  an  agreement  entered  into 
by  Mr.  Fechter  to  employ  Mr.  Montgomery,  during  a  reasonable 
time,  to  act  at  this  theater,  and  that  it  was  an  agreement,  on  the 
other  side,  that  he  (Mr.  Montgomery)  should  not  perform  elsewhere 
without  the  consent  of  Mr.  Fechter;  that  there  was  a  mutuality  in 
the  agreement  entered  into  on  both  sides, — on  the  one  side,  that  he 
should  have  an  opportunity  of  displaying  what  his  abilities  and 
talents  were  before  a  London  audience,  and  on  the  other  side,  that 
he  should  not  act  elsewhere  unless  with  the  permission  of  the  plain- 
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tiff."  An  observation  of  one  of  the  counsel  that  the  contract  is 
like  an  agreement  for  engaging  a  clerk,  or. any  other  person  whose 
service  one  requires  and  wishes  to  secure,  was  thus  disposed  of:  "I 
do  not  assent  to  that  view  of  the  case;  you  must  regard  the  position 
and  situation  in  which  the  person  is  placed  who  enters  into  the  con- 
tract. Here  the  defendant  carries  on  the  profession  of  an  actor,  a 
profession  peculiar  in  its  character  and  results,  for  it  is  to  be  ob- 
served that  his  success  entirely  depends  on  pleasing  the  public,  and 
upon  being  constantly  before  the  public  It  is  scarcely  possible  to 
say  that  he  could  acquire  such  a  reputation,  by  being  associated  with 
Mr.  Fechter,  as  would  supply  the  place,  which  I  assume  for  the 
purpose  of  the  argument,  be  might  have  gained  by  delighting  a 
large  portion  of  a  London  audience  with  the  ability  with  which  he 
acted.  It  is  obvious  that  you  cannot  put  him  in  the  position  of  a 
clerk  or  other  person  similarly  situated,  and  compare  him  with  such 
a  person.  It  is  clear  that  the  great  object  of  any  gentleman  wishing 
to  become  a  distinguished  actor,  when  he  has  already  established  a 
reputation  in  the  provinces,  is  to  have  an  opportunity  of  appearing 
upon  the  London  stage  and  before  a  London  audience.  That  is 
the  object  for  which  a  person  enters  into  a  contract  of  this  descrip- 
tion, and  it  would  be  defeated  if  the  effect  of  the  contract  is  this, — 
that  if  the  gentleman  who  engaged  him  is  not  bound  to  employ  him, 
and  does  not  in  fact  do  so,  so  as  to  give  him  an  opportunity  to  dis- 
play his  talent  and  abilities,  yet  he  is  not  to  be  at  liberty  to  act 
elsewhere,  unless  by  the  permission  of  the  gentleman  who  engaged 
him.  I  entertain  no  doubt  that  it  was  a  mutual  contract  between 
the  parties,  and  bIbo  that  Mr.  Fechter  so  understood  it"  In  regard 
to  the  question  whether  the  time  during  which  the  defendant  had 
been  compelled  to  remain  in  idleness  had  been  sufficiently  long  to 
justify  him  in  treating  the  contract  as  having  been  violated  by 
the  defendant,  the  learned  judge  said:  "He  had  been  waiting  five 
months,  during  which  time  he  had  no  opportunity  of  performing 
before  a  London  audience,  and  then,  when  he  finds  he  is  to  have 
no  more  chance  of  doing  so  for  the  next  five  months,  or  possibly, 
as  was  stated,  the  next  fifteen  months,  he  says,  1  will  put  an  end 
to  the  contract"  .  .  .  I  am  of  opinion  that  the  defendant,  Mr. 
Montgomery,  waited  a  reasonable  time,  and  that  it  was  not  necessary 
to  give  any  further  notice  than  to  say,  'If  you  do  not  comply  with 
the  contract  and  permit  me  to  appear  within  a  month,  I  will 
abandon  the  contract.'  Nay  more,  that  no  such  specified  time  was 
necessary,  when  Mr.  Fechter  informed  him  that  the  piece  then  run- 
ning would  continue  to  be  played,  and  would  render  it  impossible 
for  the  defendant  to  appear  at  the  Lyceum." 

In  Bunning  v.  Lyric  Theatre  (1894)   71  L.  T.  N.  S.  396,  the 
plaintiff  was  engaged  as  conductor  of  a  theatrical  orchestra,  under 
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an  agreement  which  provided,  inter  alia,  that  he  should  be  adver- 
tised as  conductor,  and  that  no  salary  should  be  paid  for  any  put 
of  the  time  daring  which  the  theater  was  closed,  the  management 
reserving  the  right  to  close  it  at  any  time  they  thought  fit.  The 
agreement  was  alleged  to  have  been  broken  in  two  particulars: 
First,  the  no n advertising  of  his  name;  and,  secondly,  his  nonem- 
ployment  as  conductor.  With  regard  to  the  first  ground,  Stirling, 
J.,  said :  "The  agreement  contains  an  express  stipulation.  At  the 
date  of  the  agreement  the  plaintiff  had  no  experience  as  a  conductor 
of  a  theatre,  and  had  not  acquired  any  fame  in  that  capacity;  the 
stipulation  was  therefore  obviously  inserted  for  his  benefit.  It  bis 
not  been  complied  with,  and  I  fail  to  see  any  reason  for  such  non- 
compliance." Referring  to  the  second  allegation,  viz.,  that  another 
director  had  been  employed  for  a  certain  performance,  the  learned 
judge  remarked:  "There  is  no  express  stipulation  in  the  agree- 
ment that  the  defendants  would  employ  the  plaintiff  as  conductor ; 
and  the  court  is  always  cautions  in  implying  such  a  stipulation  where 
none  is  expressed.  .  .  .  The  defendant  company  have  protected 
themselves  by  reserving  a  power  to  close  the  theater.  It  is  expressly 
stipulated  that  the  plaintiff's  name  shall  appear  as  musical  director, 
and  what  is  intended  is  that  such  a  state  of  things  shall  exist  that 
the  defendants  shall  be  in  the  position  truly  to  make  such  an  an- 
nouncement, or,  in  other  words,  that  they  shall  employ  him  in  that 
capacity.  I  think,  therefore,  that  the  defendants  have  broken  the 
agreement  in  this  particular  also."  The  conclusion  arrived  at  was 
that,  as  the  evidence  supported  the  plaintiffs  claim  of  injury  to 
his  professional  reputation,  he  was  entitled  to  more  than  mere  nom- 
inal damages. 

But  in  Pollock  v.  Shvbert  Theatrical  Co.  (1911)  131  N".  Y.  Supp. 
386,  a  complaint  setting  forth  a  contract  whereby  the  defendant 
engaged  the  plaintiff  to  appear  in  musical  plays  for  the  theatrical 
season,  agreeing  to  pay  for  such  services  a  certain  sum  weekly  for 
each  and  every  week  that  the  plaintiff  publicly  appeared  and  per- 
formed; and  alleging  that  plaintiff  duly  entered  upon  the  perform- 
ance of  the  contract  and  performed  such  services  as  were  required 
of  him  until  a  certain  date;  that  thereafter  he  was  ready,  able,  and 
willing  to  publicly  appear,  and  held  himself  in  readiness  and  of- 
fered to  perform  said  contract  on  his  part  to  be  performed,  but  that 
the  defendant,  without  cause  or  reason  therefor,  failed  to  furnish 
musical  plays  in  which  plaintiff  might  publicly  appear  and  perform 
under  the  contract,  and  refused  to  accept  his  services ;  and  that  by 
reason  of  that  fact  plaintiff  was  entitled  to  recover  the  stipulated 
weekly  sum  during  the  period  when  he  had  not  been  so  employed, 
was  held  to  contain  no  allegation,  or  any  facts  pleaded  from  which 
inch  allegation  could  be  inferred,  to  the  effect  that  defendant  bound 
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itself  to  give  the  plaintiff  employment,  or  to  permit  him  to  appear 
or  publicly  perform  for  any  specified  time;  and  that  it  therefore 
failed  to  state  a  cause  of  action. 

The  English  courts  have,  however,  refused  to  recognize  the  ex- 
istence of  such  exception  in  relation  to  the  employment  of  a  com- 
mercial traveler,  both  in  Tdbneb  v.  Sawdon,  and  Lagerwall  v. 
Wilkinson  (1899)  80  L.  T.  N.  S.  55,  in  the  latter  of  which  cases 
it  was  held  that  a  commercial  traveler,  engaged  for  a  term  under  a 
contract  by  which  he  was  to  travel  in  certain  countries  and  to  re- 
ceive a  salary  and  a  fixed  allowance  for  traveling  expenses  per  day, 
could  not,  upon  a  refusal  of  his  employers,  who  found  it  no  longer 
profitable  to  take  orders  in  the  countries  traveled  by  him,  to  send 
him  on  further  journeys  or  to  pay  him  the  allowance  for  traveling 
expenses,  but  who  continued  to  pay  him  his  salary,  maintain  an 
action  for  damages  for  the  injury  done  to  the  good  will  of  his  trade 
connection  by  their  refusal  to  send  him  on  journeys,  and  for  the 
loss  of  the  proportion  of  his  allowance  for  traveling  expenses  which 
by  economy  he  was  able  to  save  when  traveling. 

It  therefore  seems  unlikely  that  such  exception  will  be  extended 
to  any  other  occupations  than  those  in  which  success  depends  upon 
the  favor  of  Ihe  public  at  large,  and  not  upon  the  opinion  enter- 
tained by  a  circumscribed  class  of  persons  following  a  certain  busi- 
ness. 

But  a  recent  decision  in  a  New  York  case  would  seem  to  indi- 
cate that  the  court  considered  it  to  be  applicable  to  any  highly 
skilled  employee  to  perform  duties  of  superintendence. 

In  Bigmon  v.  Goldetone  (1906)  116  App.  Djv.  490,  101  H".  T. 
Supp.  984,  the  contract  between  plaintiff  and  defendants  was  that 
he  should  serve  in  the  capacity  of  a  designer,  cutter,  and  foreman  of 
a  manufacturing  establishment  at  a  salary  comparatively  large.  Dis- 
cussing the  effect  of  the  contract,  the  court  said :  "In  order  there- 
after to  command  this  salary  or  a  higher  one,  plaintiff  must  continue 
to  be  skilful  and  to  enjoy  a  reputation  for  skill.  It  was  one  of  the 
implied  covenants  of  plaintiff's  contract  that  he  should  be  permitted 
to  labor  in  the  manner  specified.  It  was  a  breach  of  this  covenant 
for  the  defendants,  without  cause,  to  prohibit  the  plaintiff  from 
doing  any  work,  and  to  shot  him  up  in  a  dark  room  doing  nothing, 
notwithstanding  they  continued  to  pay  his  weekly  salary.  This 
breach  on  the  part  of  defendants  entitled  the  plaintiff,  prima  facie, 
to  recover  the  $70  [deposited  as  a  guaranty]  in  their  hands,  irre- 
spective of  whether  or  not  be  had  any  further  action  for  breach 
of  contract  because  of  a  wrongful  discharge." 

Upon  the  given  facts,  the  case  cited  may,  perhaps,  be  distinguished 
from  the  English  ones  by  the  circumstance  that  the  regular  attend- 
ance of  the  employee  at  his  employer's  place  of  business  was  en- 
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forced,  and  that  be  was  in  this  manner  deprived  of  an  opportunity 
of  working  elsewhere  at  his  trade  to  an  extent  sufficient  to  enable 
him  to  preserve  his  skill.  It  ma;  be  that  snch  a  situation  will  ul- 
timately be  recognized  as  being  one  in  which  a  further  relaxation 
of  the  general  rule  is  proper. 

The  general  statements  above  made  are,  of  course,  to  be  under- 
stood as  merely  having  reference  to  cases  in  which  the  master  ceases 
to  furnish  work  to  the  servant,  without  actually  putting  an  end  to 
the  contract  If  the  master's  failure  to  furnish  work  is  accompanied 
by  a  dismissal  of  the  servant,  without  a  valid  cause,  from  the  em- 
ployment, the  only  question  to  be  determined  is  the  measure  of  dam- 
ages for  the  dismissal. 

See,  for  example,  Kelly  v.  Carthage  Wheel  Co.  (1900)  62  Ohio 
St  598,  57  N.  £.  984,  where  the  defendant  had  hired  the  plaintiff 
to  manufacture  certain  articles  at  bis  factory. 

Although  it  is  not  the  purpose  of  this  note  to  enter  upon  a  dis- 
cussion of  the  question,  it  may  be  stated  that  it  is  uniformly  held 
that  any  reduction  of  the  rank,  or  a  material  change  in  the  duties, 
of  the  employee,  is  a  -violation  of  the  contract  of  employment.  See 
Marx  v.  Miller  (1901)  134  Ala.  347,  32  So.  765;  Cooper  v.  Strong* 
&  W.  Co.  (1910)  111  Minn.  177,  27  L.R.A.(N.S.)  1011,  186  N. 
W.  541,  20  A.  &  E.  Ann.  Cas.  663;  Fucks  v.  Koerner  (1887)  107 
N.  Y.  E29,  14  N.  E.  445;  Campbell  v.  Jimines  (1893)  3  Misc.  144, 
23  N.  Y.  Supp.  312  (reversed  on  other  grounds  in  3  Misc.  516,  23 
N.  Y.  Supp.  333) ;  Roserie  v.  Kiralfy  Bros.  (1877)  12  Phila.  209; 
Kramer  v.  Wolf  Cigar  Stores  Co.  (1906)  99  Tex.  597,  91  S.  W. 
775;  Wright  v.  C.  S.  Graves  Land  Co.  (1898)  100  Wis.  269,  75 
N.  W.  1000;  Loos  v.  Geo.  Walter  Brewing  Co.  (1911)  145  Wis.  1, 
140  Am.  St.  Rep.  1052,  129  N.  W.  645 ;  also  the  following  cases  in 
which  the  same  rule  is  apparently  assumed,  but  in  which  the  work 
complained  of  was  held  to  be  within  the  contemplation  of  the  con- 
tract: Excelsior  Needle  Co.  v.  Smith  (1891)  61  Conn.  56,  23  Atl. 
693;  Alpaugh  v.  Wood  (1891)  53  N.  J.  L.  638,  23  Atl.  261;  Lath- 
top  v.  Visitor  Printing  Co.  (1895)  —  R.  I.  — ,  30  Atl.  964. 

For  discussion  of  an  employer's  duty  to  his  employee  to  con- 
tinue in  business,  see  note  to  White  v.  Lumiere  North  American  Co. 
6  L.R.A.(N.S.)  807. 

II.  Effect  of  contractu  to   •'retain  and  employ"   of  trapes  computed 
by  time. 

The  mere  fact  that  the  employer's  undertaking  is  expressed  by 
the  words  "retain  and  employ,"  or  "engage  and  employ,"  or  similar 
phraseology,  will  not  justify  the  implication  of  a  promise  on  his 
part  to  provide  the  employee,  during  the  period  stipulated  for  the 
subsistence  of  the  relation,  with  work  of  the  kind  contemplated  by 
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the  agreement.     Such  an  undertaking  may  be  fulfilled  by  merely 
keeping  him  in  the  service. 

In  Emmens  v.  Elderton  (1853)  4  H.  L.  Caa.  624,  affirming 
(Exch.)  6  G.  B.  160,  which  reversed  4  C.  B.  479,  a  count  in  assump- 
sit against  the  secretary  of  a  joint-stock  company  stated  that  it  was 
agreed  between  the  plaintiff  and  the  company  that,  from  a  specified 
date,  the  plaintiff,  as  the  attorney  and  solicitor  of  the  company, 
should  receive  and  accept  a  salary  of  1007.  per  arm um  in  lieu  of 
rendering  an  annual  bill  of  coats  for  general  business  transacted 
by  him  for  the  company,  and  should  and  would  for  such  salary  ad- 
vise and  act  for  the  company  on  all  occasions  in  all  matters  con- 
nected with  the  company,  with  certain  exceptions.  The  count  then 
proceeded  to  state  that  the  said  agreement  being  so  made,  in  con- 
sideration that  the  plaintiff  had,  at  the  request  of  the  company, 
promised  the  company  to  perform  and  fulfil  the  same  in  all  things 
on  his  part,  the  company  promised  to  perform  and  fulfil  the  same 
in  all  things  on  their  part,  and  to  retain  and  employ  him  as  such 
attorney  and  solicitor  of  the  company  on  the  terms  aforesaid;  and 
alleged  for  breach,  that  the  company,  disregarding  their  promise 
and  agreement,  did  not  nor  would  continue  to  retain  or  employ  the 
plaintiff  as  such  attorney  or  solicitor  on  the  terms  aforesaid,  but 
wrongfully  and  without  any  reasonable  cause  dismissed  and  dis- 
charged him  from  such  employment  and  retainer,  and  thence  hith- 
erto refused  to  retain  or  employ  him  as  such  attorney  or  solicitor. 
In  the  court  of  common  pleas  the  judgment  was  arrested  after  ver- 
dict, the  count  having  been  held  bad  upon  the  ground  that  it  al- 
leged an  entire  promise  on  the  part  of  the  company  to  perform  the 
agreement,  and  to  retain  and  employ  the  plaintiff  as  attorney  and 
solicitor  of  the  company  on  the  terms  of  the  agreement,  and  that 
there  was  no  sufficient  consideration  for  that  part  of  the  promise 
which  alleged  a  promise  to  retain  and  employ  the  plaintiff,  the 
court  holding  that  the  language  imported  an  obligation  to  furnish 
actual  employment  to  the  plaintiff  in  his  profession  of  an  attorney, 
and  that  the  consideration,  being  a  past  or  executed  promise  of  the 
plaintiff,  was  exhausted  by  the  like  promise  of  the  company  to  per- 
form the  agreement,  and  did  not  inure  as  a  consideration  for  the 
additional  part  of  the  promise  alleged  to  retain  and  employ  the 
plaintiff  in  the  above-mentioned  sense.  The  exchequer  chamber 
gave  judgment,  reversed  that  decision,  and  held  that  the  legal  ef- 
fect of  the  agreement  was  that  the  company  promised  to  retain 
and  employ  the  plaintiff  as  its  attorney  and  solicitor  for  an  entire 
year,  in  the  sense  not  of  finding  actual  employment  for  the  plain- 
tiff, but  of  continuing  the  relation  of  attorney  and  client  for  a  year 
at  the  stipulated  salary;  that  the  allegation  of  the  promise  to  re- 
tain and  employ  the  plaintiff  upon  the  terms  of  the  agreement  was 
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in  effect  no  more  than  a  reiteration  of  the  promise  to  perform  (he 
agreement,  and  that  such  words  ought,  therefore,  to  be  rejected  as 
surplusage.  The  conclusion  arrived  at,  accordingly,  was  that  the 
consideration  alleged  was  sufficient  to  support  the  premises.  In 
the  judgment  of  the  exchequer  chamber  (which  was  delivered  by 
Parke,  B.)  we  find  the  following  passage:  "It  cannot  be  donbted 
that  this  is  an  agreement  to  'keep  in  pay'  and  to  lure.'  We  think, 
then,  that  it  implies  a  promise  to  'retain.'  .  .  .  This  is  a  mat- 
ter which  appears  to  us  much  more  doubtful  than  the  other.  It 
depends  on  the  meaning  of  this  term  'employ.'  If  it  means  that 
the  company  shall  be  bound  to  supply  him  with  business,  as  an  at- 
torney and  solicitor,  at  all  events,  or  to  require  his  advice,  or  use 
his  services  as  attorney  or  solicitor,  whenever  they  have  occasion  for 
the  advice  or  services  of  an  attorney  or  solicitor, — We  think  it  clear 
that  there  is  no  such  promise  on  their  part,  to  hold  that  there  was 
a  promise  to  the  former  effect  would  be  to  hold  that  the  company 
must  be  bound  to  incur  litigation  as  well  as  create  occasions  for 
legal  advice, — a  similar  objection  to  that  pointed  out  by  Lord  Den- 
man,  with  so  much  reason  in  the  case  of  Aspdin  v.  Austin  (1844) 
Dav.  &  M.  515,  5  Q.  B.  671,  8  Jur.  355,  13  L.  J.  Q.  B.  N".  S.  155, 
as  an  objection  to  the  inference,  in  that  case,  of  a  covenant  to  em- 
ploy in  a  particular  trade.  But  if  the  word  'employ*  means  only 
'to  engage  in  his  service' — one  of  the  meanings  of  that  term  {vide 
Johnson's  Diet.  Webster's  Diet.), — then  there  appears  to  us  to  be 
a  promise  to  that  effect.  Many  cases  of  employment  may  be  sug- 
gested, in  different  capacities,  where  the  use  of  the  actual  service 
is  optional  or  conditional,  and  yet  the  employment  may  be  prop- 
erly said  to  take  place  or  continue.  A  medical  adviser  may  be  em- 
ployed, at  a  salary,  to  be  ready  in  case  of  illness ;.  members  of 
theatrical  establishments,  in  case  their  labors  should  be  needed; 
household  servants,  for  the  performance  of  duties  when  their  mas- 
ter wills.  In  these  and  other  similar  cases,  the  requirement  of  ac- 
tual service  is  distinct  from  the  employment  by  the  party  employ- 
ing. ...  If  the  breach  assigned  had  been  that  the  company 
did  not  give  the  plaintiff  business  to  transact,  although  they  had 
business,  it  would  have  been  necessary  to  understand  the  word  'em- 
ploy* in  the  former  sense,  in  order  to  make  the  declaration  consist- 
ent. The  breach  actually  assigned  does  not  require  it,  but  is  quite 
consistent  with,  and,  indeed,  more  appropriate  to,  the  latter  inter* 
pretation  of  the  word  'employ/  It  alleges  that  the  company  dis- 
missed the  plaintiff  from  'such  employment  and  retainer*  and  thence 
hitherto  refused  to  'retain  or  employ,' — the  words  'employment*  and 
'employ*  not  being  there  used  in  the  sense  of  the  actual  perform- 
ance of  services.  But,  what  weighs  chiefly  with  us  in  the  construc- 
tion of  the  agreement  is  that,  in  one  mode  of  understanding  the 
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word  'employ,*  the  promise  is  properly  inferred  from  the  agree- 
ment, and  the  declaration  is  sufficient;  in  the  other,  it  is  not  And, 
as  this  is  not  a  question  arising  on  demurrer,  we  think  we  ought 
to  read  an  ambiguous  word  in  the  sense  which  will  render  the  dec- 
laration good.  We  are  therefore  of  opinion  that  the  legal  effect  of 
the  defendant's  agreement  is  properly  set  ont.  And  the  consequence 
of  this  decision  is  not  unimportant  in  a  practical  view.  If  it  be 
held  that  such  a  contract  as  this  is  for  service  and  pay  respectively, 
and  that,  although  the  employer  has  determined  the  relation  by  an 
illegal  dismissal,  the  employed  may  entitle  himself  to  the  wages 
for  the  whole  time  by  being  ready  to  serve,  a  doctrine  would  be 
sanctioned  that  would  be  of  pernicious  consequence, — as,  in  the 
case  of  a  business  being  discontinued,  or  a  dismissal  for  misconduct, 
without  legal  proof.  According  to  the  plaintiffs  construction,  the 
agreement  creates  the  relation  of  employer  and  employed,  and  the 
illegal  determination  of  the  relation  entitles  him  to  an  indemnity, — 
the  measure  of  damages  being  the  actual  loss,  which  may  be  much 
less  thsn  the  wages,  where  another  employment  may  be  easily  ob- 
tained. According  to  the  defendant's  construction  of  it,  it  is  a 
contract  for  service  and  pay,  and  the  whole  salary  for  all  the  time 
comprised  in  the  contract  would  be  due  if  the  plaintiff  served,  or 
was  willing  to  serve." 

In  the  House  of  Lords,  Lord  Truro  said:  "The  case  therefore 
resolves  itself  into  the  question,  What  is  the  legal  import  of  the 
averment  that  the  company  promised  to  perform  the  agreement, 
and  to  retain  and  employ  the  plaintiff  for  a  year  upon  the  terms 
of  the  agreement, — whether  the  words  import  a  contract  beyond  the 
strict  legal  effect  of  the  agreement  itself  ?  If  they  do  not,  the  mu- 
tual promises  to  perform  the  agreement  are  a  sufficient  legal  con- 
sideration to  sustain  the  count."  To  the  question  thus  propounded 
the  House  returned  the  same  answer  as  the  exchequer  chamber, 
this  conclusion  being  in  conformity  with  the  views  of  eight  of  the 
nine  common-law  judges  who  were  requested  to  give  their  opin- 
ions. The  following  remarks  by  C  romp  ton,  J.  (p.  642)  are  worth 
quoting:  "The  principal  question  has  been  raised  as  to  the  word 
'employ,'  and  it  has  been  argued  that  this  word  must  be  taken  to 
mean  that  actual  employment  was  to  be  found  from  time  to  time  for 
the  plaintiff.  I  think,  however,  that  the  words  'retain  and  em- 
ploy,' as  used  in  the  present  case,  are  a  mere  amplification  of  the 
preceding  contract  of  hiring  and  service.  These  words  are  used 
in  the  precedents  continually  as  meaning  a  hiring,  engaging,  and 
keeping  a  person  in  a  service,  and  do  not  necessarily  imply  that  the 
master  is  bound  to  supply  the  servant  with  any  particular  work 
whilst  the  relation  subsists.  .  .  .  The  words  'retain  and  em- 
ploy' may,  I  think,  be  used,  either  popularly  or  legally,  in  the  sense 
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in  which  the  exchequer  chamber  has  construed  them;  and,  if  at 
all  capable  of  such  a  construction,  they  are  to  be  taken  after  ver- 
dict in  the  sense  which  will  support  the  declaration.  ...  It  was 
further  contended  in  the  argument,  that  there  is  a  distinction  be- 
tween the  cases  where  there  is  the  relation  of  attorney  and  client, 
and  that  of  ordinary  master  and  servant.  And  it  was  said  that 
in  the  case  of  domestic  servants,  there  are  collateral  advantages  for 
the  loss  of  which  an  action  for  damages  would  lie;  and  that  in  such 
case  there  is  really  a  contract  to  keep  in  employment,  in  addition 
to  what  is  said  to  be  the  only  contract  in  cases  like  the  present,  to 
pay  at  the  end  of  the  year.  I  think,  however,  that  this  distinc- 
tion is  not  tenable ;  and  that,  wherever  there  is  a  contract  for  hiring 
or  employment  on  the  one  part,  and  service  for  wages  or  salary  on 
the  other,  for  a  specified  time,  there  is  an  engagement  on  the  part 
of  the  employer  to  keep  the  employed  in  the  relation  in  question 
during  that  time,  and  not  merely  to  pay  him  the  wages  for  the  serv- 
ices at  the  end,  and  that  in  none  of  these  cases  does  the  obliga- 
tion to  keep  retained  and  employed  necessarily  import  an  obligation 
on  the  part  of  the  master  to  supply  work." 

Iff.  Effect  of  other  contract*  of  employment  for  a  specified  period  at 
toages  computed  by  time. 

The  general  considerations  adverted  to  in  the  first  subdivision 
of  this  note  seem  in  themselves  to  afford  a  sufficient  ground  for  re- 
fusing to  read  into  any  ordinary  contract  of  service  an  implied  agree- 
ment on  the  part  of  the  employer  to  conduct  his  business  and  order 
his  affairs,  during  the  specified  period  of  the  employment,  upon  ancb 
a  footing  that  the  servant  shall  be  provided  with  work.  A  neces- 
sary consequence  of  taking  this  view  seems  to  be  that  where  the 
essence  of  the  contract  is  that  the  master  is  to  pay  the  servant  cer- 
tain wages  or  salary  for  a  stated  term,  on  condition  that  the  latter 
performs  the  designated  work,  the  remedial  rights  of  the  servant 
are  limited  to  the  recovery  of  the  stipulated  compensation,  and 
that  the  mere  failure  of  the  master  to  provide  such  work  for  any 
period,  however  prolonged,  cannot,  except  under  the  peculiar  cir- 
cumstances indicated  in  the  first  division  of  this  note,  be  regarded 
as  constituting  in  itself  a  cause  of  action.  Nor  is  there  any  appar- 
ent "reason  why  the  juridical  results  of  an  entire  and  permanent 
cessation  of  work  should  not,  in  the  present  point  of  view,  be  deemed 
to  be  the  same  as  those  of  a  temporary  suspension  of  work.  It  bo 
happens,  however,  that  in  the  earliest  of  the  reported  cases  in  which 
the  former  of  those  situations  was  presented,  the  decisions  were 
made  to  rest  not  upon  the  general  considerations  above  adverted  to, 
but  upon  a  principle  frequently  invoked  in  the  construction  of  con- 
tracts of  all  descriptions,  viz.,  that  "where  parties  have  entered  into 
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written  engagements  with  expressed  stipulations,  it  is  manifestly 
not  desirable  to  extend  them  by  any  implication;  the  presumption 
is  that,  having  expressed  some,  they  have  expressed  all,  the  condi- 
tions by  which  they  intend  to  be  bound  under  that  instrument." 
Thus  in  Aspdin  v.  Austin  (1841)  5  Q.  B.  671,  the  plaintiff  agreed 
to  manufacture  for  defendant  cement  of  a  certain  quality ;  and  de- 
fendant, on  condition  of  plaintiff's  performing  such  engagement, 
promised  to  pay  him  a  certain  sum  weekly  during  the  two  years 
following  the  date  of  the  agreement,  and  a  certain  larger  sum  weekly 
during  the  year  next  following,  and  also  to  receive  him  into  part- 
nership, as  a  manufacturer  of  cement,  at  the  expiration  of  the  third 
year;  and  plaintiff  engaged  to  instruct  defendant  in  the  art  of 
manufacturing  cement.  Each  party  bound  himself  in  a  penal  sum 
to  fulfil  the  agreement.  Defendant  afterwards  covenanted  by  deed 
for  the  performance  of  the  agreement  on  his  part.  In  an  action 
for  a  breach  of  covenant  in  wrongfully  discharging  the  plaintiff, 
there  was  a  demurrer  to  the  declaration  on  the  ground  that  the 
breach  was  badly  assigned,  as  there  was  no  contract  on  the  defend- 
ant's part  to  retain  the  plaintiff  in  his  service,  nor  any  on  the  plain- 
tiff's part  to  remain  in  it.  The  conclusion  of  the  court  was  that 
the  stipulations  in  the  agreement  did  not  raise  an  implied  covenant 
that  defendant  should  employ  plaintiff  in  the  business  during  three 
or  two  years,  though  defendant  was  bound  by  the  express  words  to 
pay  plaintiff  the  stipulated  wages  during  those  periods  respectively, 
if  plaintiff  performed,  or  was  ready  to  perform,  the  condition  pre- 
cedent on  his  part.  Lord  Denman,  after  laying  down  the  principle 
stated  in  the  preceding  paragraph,  proceeded  thus:  "It  is  possible 
that  each  party  to  the  present  instrument  may  have  contracted  on 
the  supposition  that  the  business  would  in  fact  be  carried  on,  and 
the  service  in  fact  continued,  during  the  three  years,  and  yet  neither 
party  might  hare  been  willing  to  bind  themselves  to  that  effect; 
and  it  is  one  thing  for  the  court  to  effectuate  the  intention  of  the 
parties  to  the  extent  to  which  they  may  have,  even  imperfectly,  ex- 
pressed themselves,  and  another  to  add  to  the  instrument  all  such 
covenants  as,  upon  a  full  consideration,  the  court  may  deem  fitting 
for  completing  the  intentions  of  the  parties,  but  which  they,  either 
purposely  or  unintentionally,  have  omitted.  The  former  is  but  the 
application  of  a  rale  of  construction  to  that  which  is  written ;  the 
latter  adds  to  the  obligations  by  which  the  parties  have  bound  them- 
selves, and  is,  of  course,  quite  unauthorized,  as  well  as  liable  to 
great  practical  injustice  in  the  application.  The  breach  here  as- 
signed by  the  plaintiff  assumes  that  the  defendant,  at  however  great 
loss  to  himself,  was  bound  to  continue  his  business  for  three  years ; 
but  the  defendant  has  not  convenanted  to  do  so;  he  has  covenanted 
only  to  pay  weekly  sums  for  three  years  to  the  plaintiff  on  con- 
B.  R.  Cm.  VoL  II.— *9. 
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dition  of  his  performing  what  on  his  part  he  has  made  a  condition 
precedent;  and  the  plaintiff  will  be  entitled  to  recover  those  sums, 
whether  he  performs  that  or  not,  so  long  as  he  is  ready  and  willing, 
and  offers,  to  perform  it,  and  is  prevented  only  by  the  defendant 
from  doing  it  This,  then,  is  the  safe  rale  for  determining  the 
rights  of  these  parties  between  each  other,  and  no  injustice  follow* 
to  the  plaintiff." 

The  reasons  assigned  for  this  decision  were  said  to  be  equally 
applicable  to  another  case  which  came  before  the  same  court  about 
the  same  time,  Dunn  v.  Saylts  (1844)  Dav.  ft  M.  579,  5  Q.  B.  685, 
13  L.  J.  Q.  B.  N.  S.  159,  8  Jur.  358.  There  a  declaration  in 
covenant  stated  that  plaintiff  covenanted  that  D,  the  plaintiff,  should 
for  five  years  from  the  date,  serve  defendant  in  the  art  of  a  sur- 
geon dentist,  and  attend  for  nine  hours  each  day;  and  defendant, 
in  consideration  of  the  services  to  be  done  by  D,  covenanted  with 
plaintiff  that  he,  defendant,  would  during  that  five  years  (in  case 
D  should  faithfully  perform  his  part  of  the  agreement,  particularly 
as  to  the  nine  hours,  but  not  otherwise)  pay  D  certain  weekly  sums; 
that  D  was  in  the  service  for  some  time  after  the  making  of  the 
deed,  till  dismissed,  and  during  all  that  time  faithfully  performed 
service,  etc.,  and  was  willing  and  tendered  to  perform,  etc.,  to  the 
end  of  the  five  years;  but  defendant,  during  the  term,  refused  to 
permit  D  to  remain  in  his  service,  and  dismissed  him.  Held,  on 
motion  in  arrest  of  judgment,  that  the  declaration  did  not  show 
any  covenant  corresponding  to  the  breach. 

In  the  cases  in  question  it  is  not  improbable  that  the  application 
of  this  principle  yielded  a  result  different  from  that  which  was 
actually  contemplated  by  the  parties  at  the  time  of  the  hiring,  and 
they  have  been  the  subject  of  some  adverse  criticism.  Thus,  in 
M'Intyre  v.  Belcher  (1863)  33  L.  J.  C.  P.  N.  S.  255,  14  C.  B. 
N.  S.  654,  10  Jur.  N.  S.  239,  8  L.  T.  N.  S.  461,  11  Week.  Rep. 
889,  Erie,  Ch.  J.,  remarked  that  many  persons  had  considered  Asp- 
din  v,  Austin  and  Dunn  v.  Sayles  as  "monstrosities."  In  Worthing- 
ton  v.  Sudlow  (1862)  31  L.  J.  Q.  B.  N.  8.  131,  2  Best  ft  S.  508, 
8  Jur.  N.  S.  668,  6  L.  T.  N.  S.  283,  10  Week.  Hep.  621,  Crompton, 
J.,  remarked,  during  the  argument  of  counsel,  that  "no  case  bad 
been  more  questioned"  than  Aspdin  v.  Austin.  See  also  the  remarks 
of  Lord  Alverstone  in  Devonald  v.  Roster  [1906]  2  K.  B.  728,  which, 
the  case  being  reported  herewith,  need  not  be  repeated  in  this  con* 
nection. 

That  this  criticism  is  perfectly  just,  in  so  far  as  it  constitutes 
a  protest  against  some  of  the  doctrines  which  they  have  been  sup- 
posed to  embody,  cannot  be  gainsaid.  But  it  is  clear  from  a  perusal 
of  the  pleadings  and  the  judgments  that  they  really  turned  upon 
the  construction  of  the  covenants  alleged  to  have  been  broken,  and 


vL-OO^Ic 


ANNOTATION.  771 

upon  the  peculiar  circumstances  involved;  and  it  is  bo  stated  by 
Crompton,  J.,  in  his  opinion  given  (see  p.  £47  of  the  report)  before 
the  House  of  Lords  on  the  hearing  of  Emmens  v.  Elderton  (1853) 
4H.L.  Cas.  634,  and  by  Parke,  B.,  both  on  this  occasion  (see  p. 
669  of  the  report),  and  in  the  judgment  which  he  had  previously 
delivered  for  tile  exchequer  chamber  (see  6  C.  B.  179).  And  in 
Churchward  v.  Reg.  (1865)  L,  B.  1  Q.  B.  173,  14  L.  T.  N.  S.  57, 
Cockbum,  Ch.  J.,  expressed  the  opinion  that,  under  the  particular 
circumstances  of  the  case,  the  decision  in  Aspdin  v.  Austin  was 
right.  Shee,  J.,  remarked  that  this  case  and  Dunn  v.  Sayles  were 
decided  on  the  special  character  of  the  contract.  These  judicial 
comments  seems  to  have  been  overlooked  by  Mr.  Macdonell,  who  in 
his  treatise  on  Master  &  Servant,  2d  ed.  p.  107,  has  expressed  the 
opinion  that  the  principle  affirmed  in  Atpdin  v,  Austin  is  "highly 
doubtful." 

Aspdin  v.  Austin  and  Dunn  v.  Sayles,  are,  therefore,  not  to  be 
regarded  as  authorities  for  the  broad  principle  that,  "where  there 
is  an  agreement  to  employ  and  serve  for  a  specified  time  at  a  speci- 
fied salary,  an  action  is  not  maintainable  against  the  employer  im- 
mediately for  a  wrongful  termination  of  the  relation,  but  that  the 
party  discharged,  instead  of  suing  for  damages  immediately,  must 
wait,  and  remain  idle  till  the  end  of  the  specified  period,  and  then 
sue  for  the  salary  as  a  sum  certain."  See  opinion  of  Crompton,  J., 
in  Emmens  v.  Elderton,  ubi  supra  (p.  648  of  report).  In  his  opin- 
ion in  the  same  case,  Erie,  J.,  in  answer  to  the  contention  of  counsel 
that  the  effect  of  these  decisions  was  that,  in  cases  of  contracts  for 
service  and  for  salary  during  a  time,  the  employer  might  put  an  end 
to  the  employment  before  the  time  had  expired,  and  was  not  liable 
to  any  action  if,  at  the  period  for  payment  of  salary,  he  paid  the 
amount,  remarked  (p.  656) :  "I  presume  that  no  such  general 
doctrine  was  intended  to  be  laid  down  at  the  time  when  the  court 
put  a  construction  upon  the  contracts  in  those  two  cases.  If  it 
was,  I  must  express  my  dissent  from  it." 

In  Senior  v.  Scaife  (1884)  New  Zealand  L.  B.  3  S.  C.  69,  the 
doctrine  which  these  learned  judges  hypothetical!}'  ascribe  to  these 
decisions  for  the  purpose  of  condemning  it  was  erroneously  assumed 
to  be  that  which  was  laid  down  in  them. 

Thus  limited,  and  considered  merely  as  precedents  for  the  rule 
that  a  master  who  engages  a  servant  for  a  definite  term,  and  agrees 
to  pay  him  certain  wages  for  that  term,  is  ordinarily  under  no  ob- 
ligation to  provide  him  with  continuous  and  unintermitted  work, 
they  are  in  harmony  with  the  decision  in  Turner  v.  Sawdok. 

In  Churchward  v.  Reg.  (1865)  L.  B,  1  Q.  B.  173,  the  suppliant 
relied  upon  an  alleged  breach,  by  the  Lords  Commissioners  of  the 
Admiralty,  of  an  alleged  contract  to  employ  him  to  carry  the  mails 
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between  Dover  and  Calais  and  Ostend,  and  also  to  do  and  perform 
certain  services  connected  with  and  subordinate  to  that  which  was 
the  main  and  principal  contract.  The  gist  of  the  contract  waa  that 
the  contractor,  in  consideration  of  certain  sums  to  be  paid  to  him, 
bound  himself  to  provide  and  maintain  certain  steam  vessels  of 
given  tonnage  and  power,  and  to  cause  those  vessels  to  make  certain 
specified  voyages  between  those  ports.  He  also  undertook  to  provide 
vessels,  when  required,  for  the  passage  of  distinguished  persons;  to 
provide  one  of  these  vessels  specially  for  the  transmission  of  the 
China  and  Bombay  mails,  when  those  mails  happened  to  be  too 
late  for  the  ordinary  packet;  and  to  keep  in  constant  readiness  a 
steamer  at  Calais  to  land  passengers  and  mails,  when  the  state  of 
the  tide  did  not  allow  of  other  communication  with  the  harbor.  On 
the  other  hand,  the  commissioners,  in  consideration  of  the  services 
thus  to  be  rendered  by  the  contractor,  engaged  to  pay  him  a  subsidy 
of  18,0001.  per  annum  out  of  funds  to  be  provided  by  Parliament 
for  that  purpose.  It  was  held  that  there  was  in  this  agreement  only 
a  covenant  by  the  commissioners  on  behalf  of  the  Crown  that,  in 
consideration  of  the  contractor's  performing  his  part  of  the  contract 
by  having  vessels  always  ready  for  the  service,  the  Crown  would  pay 
him,  if  Parliament  provided  the  funds;  that  there  was  no  implied 
covenant  on  the  part  of  the  commissioners  to  employ  the  contractor 
for  the  purpose  of  performing  the  specified  services;  and  that  a 
petition  of  right,  founded  on  the  agreement,  and  alleging  that  the 
commissioners  had  refused  to  employ  the  contractor  to  carry  the 
mails,  and  did  not  nor  would  permit  him  to  perform  the  agree- 
ment, and  prevented  him  from  carrying  the  mails  and  claiming 
damages,  could  not  be  maintained.  Cockburn,  Ch.  J.,  said:  "I 
think  that  the  true  construction  of  the  contract  is  simply  this,  that 
the  Postoffice,  or  the  Lords  of  the  Admiralty,  or  other  contracting 
party,  are  entitled  to  exact  from  the  contractor  that  he  shall  have 
his  vessels  in  readiness  according  to  the  terms  of  the  contract,  and 
that  he  shall  convey  all  the  mails  which  they  shall  require  him  to 
convey  between  the  ports  named.  If  that  be  so,  the  argument  as  to 
the  necessity  of  implying  this  covenant,  on  the  ground  that  other- 
wise Mr.  Churchward  would  never  be  in  a  position  to  obtain  the 
remuneration  which  is  conditioned  upon  the  performance  of  the 
service  contracted  for  by  him,  fails.  .  .  .  According  to  my  view 
of  the  present  contract,  so  long  as  Mr.  Churchward  was  prepared  to 
carry  out  all  the  terms  of  the  contract  to  which  he  had  bound  him- 
self, I  think  (supposing  the  question  of  the  fund  for  payment  had 
not  been  involved)  he  would  be  entitled  to  insist  upon  the  perform- 
ance of  the  contract,  so  far  as  the  payment  of  his  remuneration  was 
concerned,  at  the  end  of  the  year,  although  only  one  mail  bag  might 
have  been  required  to  be  carried  by  him  in  the  course  of  a  week. 
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or  even  if  none  at  all  had  been  sent  to  him  by  the  Postoffice,  re- 
quiring him  to  convey  it  I  say,  therefore,  in  the  first  view  of  the 
case,  it  is  unnecessary  to  imply  any  covenant  to  employ." 

In  Canada,  Aspdin  v.  Austin  and  Dunn  v.  Sayles  have  been  cited 
as  authorities  for  the  doctrine  that  a  promise  to  pay  wages  and 
to  provide  board  does  not  necessarily  imply  an  absolute  promise  to 
employ.    Qum  v.  School  Trustees  (1850)  7  U.  C.  Q.  B.  130. 

In  Harper  v.  Hassard  (1873)  113  Mass.  187,  where  the  rights 
of  the  parties  were  determined  on  the  theory  that  the  contract  was 
not  binding  for  any  definite  period,  the  court  correctly  distinguished 
those  cases  as  being  decisions  to  the  effect  that  the  servant  was  en- 
titled merely  to  the  compensation  which  the  master  had  agreed  to 
pay  for  a  fixed  period. 

Bat  having  regard  to  the  footing  on  which  they  have  been  ex- 
plained, they  appear  to  have  been  inappropriately  cited  for  the  pur- 
pose of  supporting  the  conclusion  in  Orr  v.  Ward  (1874)  73  Til. 
318, — a  suit  by  an  employee  for  damages  on  account  of  being  thrown 
out  of  employment  by  the  employer's  suspension  of  business,  in 
which  it  was  held,  with  respect  to  a  substantially  similar  contract, 
not  merely  that  the  employer  was  entitled  to  keep  the  servant  idle 
whenever  he  chose  to  do  so,  but  that  he  had  a  right  to  terminate 
the  relationship  entirely,  and  relieve  himself  from  all  future  lia- 
bility for  the  payment  of  the  stipulated  compensation.  The  court 
said:  "We  are  to  judge  of  the  contract  by  what  it  contains.  Hav- 
ing reduced  it  to  writing,  we  must  presume  the  parties  have  em- 
bodied in  it  their  entire  agreement.  It  contains  no  stipulation  the 
firm  will  retain  appellee  for  two  years,  or  any  other  fixed  period. 
Their  undertaking  is  to  pay  him  at  a  certain  rate  of  compensation, 
if  he  shall  discharge  the  duties  assumed  by  him  to  be  performed. 
Ho  doubt  it  is  true  each  party  contracted  on  the  supposition  the 
business  would  continue  through  the  space  of  two  years,  but  appel- 
lant's firm  did  not  obligate  themselves  to  continue  it  for  that  length 
of  time.  As  a  matter  of  fact,  it  terminated  much  sooner.  We  have 
no  authority  to  add  to  the  contract  as  the  parties  have  made  it, 
enlarging  the  liability  of  either  one  of  them,  and  have  no  dispo- 
sition to  do  so."  The  present  writer  is  of  opinion  that  this  deci- 
sion, in  so  far  as  it  rests  upon  the  authority  of  the  English  cases 
referred  to,  cannot  be  sustained.  When  considered  in  the  light  of 
subsequent  comments,  those  cases  are  seen  to  be  essentially  and 
fundamentally  inconsistent  with  a  position  which  involves  the  as- 
sumption that  the  terms  of  such  contracts  as  those  under  considera- 
tion import  that  the  duration  of  the  obligation  to  pay  the  compensa- 
tion is  to  be  regarded  as  being  coextensive  with  the  duration  of  the 
obligation  to  provide  work.  In  the  view  of  the  English  courts,  such 
an  assumption  would  not  be  justifiable,  even  in  the  case  of  a  con- 
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tract  for  the  employment  of  on  agent  A  fortiori  most  it  be  inad- 
missible where  the  effect  of  a  contract  of  service  is  in  question. 
See  Ex  parte  Maclure  (1870)  L.  R.  5  Ch.  737,  18  Week.  Kep.  1123, 
39  L.  J.  Ch.  N.  S.  685,  S3  L.  T.  N.  S.  685,  where  it  was  not  dis- 
puted that  an  agent  whose  right  to  be  indemnified  for  the  loss  of 
prospective  commissions  was  denied,  was  entitled  to  recover  that 
part  of  his  compensation  which  consisted  of  a  specific  annual  salary, 

IV.  Where  compensation  depends  upon  quantity  of  tmrft  performed- 

In  cases  where  the  amount  of  the  servant's  remuneration  depends 
upon  the  quantity  of  work  actually  performed  by  him,  the  existence 
of  a  duty  on  the  master's  part  to  furnish  him  daring  the  stipulated 
term  with  an  opportunity  to  perform  at  least  as  much  work  as  will 
yield  him  a  reasonable  remuneration  would  seem  to  be  a  necessary 
deduction  from  the  consideration  that,  upon  any  other  footing,  the 
employment  would  be  a  merely  illusory  arrangement,  into  which 
it  may  fairly  be  supposed  that  no  reasonable  person  would  consent 
to  enter. 

Thus,  in  Churchward  v.  Reg.  (1865)  L.  E.  1  Q.  B.  173,  195,  the 
general  principle  was  laid  down  that  "if  a  man  engages  to  work  and 
render  services  which  necessitate  great  outlay  of  money,  time,  and 
trouble,  and  he  is  only  to  be  paid  by  the  measure  of  the  work  he 
has  performed,  the  contract  necessarily  presupposes  and  implies 
on  the  part  of  the  person  who  engages  him  an  obligation  to  supply 
the  work." 

This  simple  conception  of  the  juridical  situation  has  been  ig- 
nored in  some  instances. 

In  Williamson  v.  Taylor  (1843)  5  Q.  B.  175,  an  agreement  was 
made  by  which  a  person  and  others  agreed  to  serve  the  owners  of 
a  colliery,  to  work  coals  and  do  other  works  for  carrying  on  the 
colliery  as  they  should  be  required,  at  certain  rates  according  to  the 
work  done,  and  on  the  following  terms :  "The  said  parties  hereby 
hired  shall,  during  all  the  times  the  pit  shall  be  laid  off  work,  con- 
tinue the  servants  of  the  said  owners,  subject  to  their  orders  and 
directions,  and  liable  to  be  employed  by  them  at  such  work  as  they 
shall  see  fit  .  .  .  [and  that]  the  said  hewers  hereby  hired  shall, 
when  required,  except  when  prevented  by  sickness  or  other  sufficient 
unavoidable  cause,  do  and  perform  a  full  day's  work  on  each  and 
every  working  day."  Held,  that  there  did  not  arise  upon  this  agree- 
ment an  implied  promise  on  the  part  of  the  owners  to  keep  the  works 
open  for  a  reasonable  number  of  working  days  during  the  year,  and 
that  no  action  would  lie  against  them  for  not  doing  so,  although 
the  plaintiff  was  thereby  prevented  from  earning  wages. 

This  decision  was  followed  in  Tulip  v.  King  (1846)  Legge  (If- 
3.  W.)  282,  in  which  the  plaintiff  sued  on  a  sealed  agreement  under 
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which  he  was  to  proceed  to  Australia,  and  work  for  the  defendant 
as  a  collier,  and  to  work  for  no  other  unless  by  permission  of  the 
defendant,  payment  to  be  made  according  to  the  amount  of  work 
done.  It  was  averred  that  the  defendant  was  under  a  duty  to  pro- 
vide the  plaintiff  with  a  reasonable  quantity  of  work  for  his  main- 
tenance and  support,  bat  had  failed  to  do  so.  Held,  on  demurrer, 
that  there  was  no  express  or  implied  contract  to  find  full  employ- 
went,  and  consequently  no  duty ;  and  that  if  there  were  a  duty,  not 
case,  but  covenant,  was  the  appropriate  remedy.  But  aee  Cook  v. 
Sanford,  infra. 

In  Lock-well  v.  Bedard  (1906)  Bap.  Jud.  Quebec  16  B.  B.  92, 
the  plaintiffs  agreed  to  work  for  a  specified  period  at  a  certain  rate, 
estimated  with  reference  to  the  amount  performed,  and  guaranteed 
that  they  would  not  take  part  in  any  strike  until  a  date  mentioned. 
It  was  also  stipulated  that  each  party  should  give  the  other  twenty 
day's  notice  before  that  date,  if  it  was  desired  to  terminate  the  en- 
gagement. Held,  that  this  contract  did  not  bind  the  employer  to 
furnish  work  during  the  whole  period  to  which  it  related.  It  was 
merely  an  arrangement  regarding  the  price  of  the  labor,  entered 
into  for  the  purpose  of  obviating  strikes. 

The  doctrine  to  which  Churchward  v.  Beg.  supra,  leads  is,  how- 
ever, sustained  by  the  weight  of  authority. 

The  criticisms  upon  Williamson  v.  Taylor,  supra,  which  were 
made  in  Devonald  v.  Bosser,  post,  780,  show  that  in  England  it  is 
no  longer  regarded  as  a  valid  precedent.  It  is  also  essentially  in- 
consistent with  the  decision  in  Turner  v.  Goldsmith  [1891]  1  Q. 
B.  544,  60  L.  J.  Q.  B.  N.  S.  247,  64  L.  T.  N.  S.  301,  39  Week, 
Bep.  547,  which  proceeded  upon  the  ground  that  an  agreement  to 
employ  a  commercial  traveler  for  five  years,  and  to  pay  him  a  cer- 
tain commission  upon  the  orders  obtained  by  him,  was  not  fulfilled 
unless  the  employer  continued,  during  the  stipulated  term,  to  send 
him  a  reasonable  amount  of  samples  to  enable  him  to  earn  his  com- 
mission. 

In  Thayer  v.  Wadsworth  (1837)  19  Pick.  349,  the  trial  judge 
was  held  to  have  properly  ruled  that  the  master  was  bound  to  fur- 
nish a  reasonable  supply  of  work  to  a  servant  who  had  agreed  to 
spin  at  a  certain  rate  per  yard  and  for  a  certain  time,  upon  being 
furnished  by  the  master  with  the  material. 

In  Lewis  v.  Atlas  Mut.  L.  Ins.  Co.  (1876)  61  Mo.  534,  where  the 
plaintiff  had  bound  himself  to  give  his  exclusive  services  as  an  in- 
surance agent  to  the  defendant  for  the  period  of  five  years,  it  was 
held  that  there  was  a  correlative  and  corresponding  obligation  upon 
the  part  of  the  defendant  to  give  him  employment,  and  allow  him 
to  pursue  and  execute  the  terms  of  the  contract;  that  the  defend- 
ants insolvency  or  inability  furnished  no  excuse  for  its  breach  of 
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the  contract ;  and  that,  if  it  desires  to  be  exempted  from  liability  in 
such  an  event,  it  should  have  stipulated  for  the  exemption  upon  the 
happening  of  the  contingency . 

One  employed  to  perform  certain  services  for  another,  including 
the  direction  of  salesmen  and  superintendence  of  the  deliver;  of 
goods,  receiving  in  consideration  a  commission  on  all  collections  on 
orders  placed  by  salesmen,  is  entitled  as  a  matter  of  right  to  mab 
sales,  in  person  or  through  salesmen,  during  the  existence  of  the  con- 
tract and  to  receive  from  the  other  party  samples  and  price  lists 
necessary  to  enable  to  do  bo,  although  the  latter  is  authorized  to  re- 
ject orders  from  parties  of  doubtful  responsibility.  Jacquin  t. 
Boviard  (1895)  89  Hun,  437,  70  N.  Y.  S.  R.  147,  35  N.  T.  Supp. 
496,  affirmed  without  opinion  in  157  N.  Y.  686,  51  If.  E.  1091. 

In  Cook  v.  Saadford  (1894)  15  N".  S.  W.  L.  R.  377,  an  agree- 
ment with  certain  ironworkers  specified  the  rates  at  which  the  em- 
ployer was  to  pay  for  making  iron.  The  following  words  were  then 
used:  "The  above  rates  are  to  be  for  twelve  months,  and  your 
engagement  for  that  time,  and  to  continue  subject  to  three  months' 
notice  on  either  side."  As  a  defense  to  an  action  for  breach  of  the 
contract  in  failing  to  find  work  for  the  employees,  the  defendant 
argued  that  his  obligation  was  restricted  to  giving  them  such  work 
as  he  had  to  do.  But  the  contract  was  held  to  amount  to  an  under- 
taking on  the  part  of  the  plaintiffs  to  work  at  this  rate  of  wages 
for  the  defendant,  and  give  him  their  exclusive  services,  for  a  period 
of  twelve  months,  and  also  an  undertaking  on  the  part  of  the  de- 
fendant to  employ  them  for  that  period. 

A  declaration  which  averred  a  hiring  of  the  plaintiff  to  perform 
specified  services  upon  a  consideration  which  included  the  payment 
of  salary  aud  the  purchase  from  the  plaintiff  by  the  defendant, 
as  the  latter  should  consume  it,  of  so  much  color,  at  a  stated  price, 
as  would  be  necessary  to  finish  30,000  pieces  of  goods,  was  demurred 
to  on  the  ground  that  a  proper  construction  of  the  contract  did 
not  require  the  defendant,  acting  in  good  faith,  to  use  the  quantity 
of  color  mentioned  within  any  particular  time,  or  even  to  continue 
the  dyeing  of  goods  of  the  specified  color  at  all.  Held,  that  to  bo 
construe  the  contract  would  be  unreasonable,  and  that  the  better 
construction  would  require  the  dyeing  to  begin  at  once,  and  to 
proceed  in  the  usual  course  of  the  defendant's  business  till  the  whole 
number  of  pieces  had  been  dyed.  Lynd  v.  Apponaug  Bleaching, 
Dyeing,  &  Printing  Co.  (1898)  20  H.  I.  344,  39  Atl.  188. 

In  Bell,  Principles,  §  193,  it  is  stated  to  be  the  law  of  Scotland 
that  if  the  wages  of  a  workman  depend  upon  the  amount  of  work 
actually  performed  by  him,  the  master  is  bound  to  give  him  a  full 
supply  of  work  during  the  term  agreed  upon.     But  according  to 
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Lord  Fraser  (Vast.  &  S.  p.  137),  "this  depends  on  the  implied  as 
well  as  the  express  terms  of  the  contract,  and  the  master  is  not 
bound  to  provide  work,  unless  the  agreement  is  imperative/' 

One  particular  application  of  the  doctrine  laid  down  in  Church- 
ward v.  Reg.  supra,  is  exemplified  by  a  recent  decision  of  the  Eng- 
lish court  of  appeal  in  Devonald  v.  Bosser  (which,  being  reported 
herewith,  need  not  be  more  particularly  set  forth),  to  the  effect 
that  a  servant  who  is  dismissed  without  a  valid  reason  while  en- 
gaged in  the  performance  of  a  piece-work  contract  terminable  on 
either  side  by  giving  a  certain  notice  is  entitled  to  wages  in  respect 
of  the  stipulated  period  of  notice;  the  opinion  being  also  expressed 
in  that  case  that  a  custom  which  should  conflict  with  this  right  would 
be  unreasonable  and  void. 

V.  Effect  of  contract*  by  which  an  employer  expressly  agree*  to  pro- 
vide a  certain  amount  or  Jchtd  of  work. 

In  cases  where  the  only  question  involved  is  merely  the  amount 
or  description  of  the  work  which  the  employer  is  bound  to  provide, 
the  extent  of  the  obligation  depends  upon  the  terms  of  the  contract 
under  discussion. 

In  Qrim&ton  v.  Cunningham  [1891]  1  Q.  B.  125,  the  defendant, 
an  actor,  agreed  with  plaintiff,  a  theatrical  manager,  to  act  and 
to  understudy  as  a  member  of  plaintiffs  company,  on  tour  in  Amer- 
ica for  twenty-five  weeks,  or  longer  if  required,  but  not  more  than 
forty  weeks,  subject  to  certain  rules,  by  one  of  which  no  member  of 
the  company  was  allowed  to  act  at  any  other  theater  without  permis- 
sion. Shortly  after  the  beginning  of  the  tour,  plaintiff  produced 
a  play  in  America,  in  which  defendant  was  not  given  a  part  to  act, 
but  was  called  on  to  understudy.  A  week  later  defendant  wrote 
asking  plaintiff  to  cancel  the  engagement,  and,  this  being  refused, 
defendant  returned  to  England,  and  entered  into  an  engagement 
and  acted  at  a  theater  in  London.  Defendant  alleged  in  his  affidavit 
that  plaintiff  had  verbally  promised  that  defendant  should  perform 
in  certain  parts,  but  had  not  kept  such  promise.  On  an  application 
for  an  injunction  to  restrain  defendant  from  acting  at  any  theater 
other  than  where  plaintiffs  company  played,  it  was  held  that  the 
negative  stipulation  against  acting  elsewhere  could  be  enforced  by 
injunction ;  that  the  alleged  verbal  promise  could  not,  in  the  absence 
of  any  circumstances  showing  want  of  good  faith  on  plaintiffs 
part,  be  considered  in  construing  the  contract;  that  the  allotting 
of  parts  to  defendant  was  no  part  of  the  consideration ;  that  plain- 
tiff had  not  failed  to  carry  out  his  part  of  the  contract;  and  that 
an  injunction  ought  to  be  granted.  Wills,  J.,  laid  it  down  that  the 
plaintiff  did  not,  by  engaging  the  defendant  to  act  and  understudy, 
undertake  to  provide  a  part  for  him  in  every  play  that  might  be 
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produced,  and  that  all  that  the  defendant  could  be  entitled  to  was 
to  have  a  reasonable  opportunity  of  acting  and  understudying,  hav- 
ing regard  to  all  the  circumstances  of  the  case. 

Where  an  actor  is  employed  for  a  specific  period,  and  it  is  pro- 
vided that  seven  performances  in  each  week  shall  constitute  a  week's 
business,  the  contract  is  broken  if  no  employment  is  provided  for 
three  weeks;  and  the  manager  is  liable  for  the  amount  of  the  actor's 
stipulated  salary  for  that  period,  although  the  clause  in  the  contract 
which  relates  to  compensation  states  that  the  manager  is  to  pay  the 
actor  a  certain  sum  for  each  performance  "in  which  he  shall  ap- 
pear." The  court  said :  "It  is  possible  that  these  words  are  unneces- 
sary, that  the  contract  would  be  perfect  without  them,  and  yet,  taken 
in  conjunction  with  the  stipulation  as  to  the  number  of  performances 
each  week,  there  is  little  difficulty  in  reconciling  them  with  the  other 
clauses.  The  contract  would  then  read,  in  substance:  'The  party 
of  the  first  part  agrees  to  pay  the  party  of  the  second  part  the  sum 
of  $100  for  each  performance  in  which  he  shall  appear,  and  it  is 
understood  and  agreed  that  seven  performances  each  week  shall 
constitute  a  week's  business.'  The  plaintiff  shall  be  paid  for  the 
seven  performances,  but  for  no  more,  unless  he  actually  appears  in 
more.  The  clause  referred  to  was  also  a  wise  provision  in  case  the 
plaintiff,  through  sickness  or  otherwise,  neglected  to  appear." 
Coghlan  v.  Stetson  (1884)  22  Blatchf.  88,  19  Fed.  727. 

In  Newman  v.  Gatti  (1907)  24  Times  L.  R.  18,  it  was  laid  down 
tbat  a  manager  of  a  theater  who  hires  an  actor  to  "understudy" 
a  part  is  not,  in  the  absence  of  an  express  agreement  to  that  effect, 
bound  to  give  the  part  to  the  person  so  hired,  if  the  principal  per- 
former should  leave.  The  effect  of  such  a  contract  is  simply  to 
impose  on  the  employee  the  obligation  of  being  ready  to  take  the 
part,  if  called  upon. 

A  contract  to  employ  a  fireman  on  board  a  particular  ship  on 
certain  specified  voyages  is  broken  if  the  ship  is  sold  and  employ- 
ment on  her  not  procured  for  the  fireman.  BHscoll  v.  Australian 
Royal  Mail  Steam  Nav.  Co.  (1859)  1  Fost  &  F.  458,  per  Campbell, 
Ch.  J. 

In  Kochmann  v.  Baumeister  (1900)  49  App.  Div.  369,  63  N.  T. 
Supp.  503,  a  contract  recited  that  defendant  was  a  manufacturer 
and  a  dealer  in  pianos  in  New  York  city  and  elsewhere;  that  plain- 
tiff was  an  efficient  traveling  salesman;  that  defendant  agreed  to 
engage  him  to  travel  exclusively,  for  the  purpose  of  selling  her 
pianos,  from  the  first  to  the  last  day  of  the  year ;  that  he  agreed  to 
enter  her  employment  to  sell  her  goods,  and  to  travel  in  her  inter- 
ests at  such  times  and  in  such  places  as  she  might  direct;  that  he 
was  to  be  paid  $5  for  each  piano  he  sold,  and  also  $7  a  day  for 
every  day  actually  employed  by  him  under  her  directions  and  for 
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her  interests  outside  the  city  of  New  York  and  vicinity;  that  he 
agreed  to  travel  continuously  or  otherwise,  at  her  option,  "for  a 
period  which  shall  not  be  more  than  eight  months,  if  to  .  .  , 
[her]  this  shall  be  deemed  necessary,  daring  the  period  of  this  agree- 
ment, and  that  he  will  devote  his  whole  time  and  attention  during 
the  term  of  this  contract  exclusively  to  furthering  the  interests  of 
.  .  .  [her]  and  in  obtaining  customers  for  the  goods  .  .  . 
manufactured  by  her."  Referring  to  the  last  of  the  clauses  quoted, 
Barrett,  J.,  said:  "The  defendant  claims  that  the  option  given 
her  in  this  clause  was  absolute,  and  that  under  it  she  could  insist 
upon  the  plaintiff's  traveling  for  a  period  of  eight  months,  while  he 
could  not  insist  upon  traveling  for  any  part  of  the  eight  months. 
She  points,  in  aid  of  this  construction,  to  the  previous  provision, 
whereby  the  plaintiff  agrees  to  'travel  in  her  interests  at  such  times 
and  in  such  places  as  she  may  direct.'  The  plaintiff,  upon  the 
other  hand,  claims  that  the  essential  purpose  of  the  contract  was  his 
employment  as  a  traveling  salesman  for  the  specified  term  of  one 
year,  and  that  the  clause  which  we  have  quoted  was  intended  to 
operate  as  an  optional  limitation  upon  his  traveling  for  that  entire 
term.  Thus,  ...  the  option  given  to  the  plaintiff  was  to  per- 
mit her  to  rednce  his  traveling  term  to  eight  months,  if  she  deemed 
the  latter  period  sufficient  for  her  business  purposes;  and  that,  sub- 
ject to  that  limitation,  he  was  to  travel  at  such  times  within  the 
year  and  in  such  places  as  she  might  direct.  In  other  words,  that 
she  might  utilize  his  services  outside  the  city  as  she  saw  fit,  eo  long 
as  she  permitted  him  to  travel  for  at  least  eight  months  during 
the  prescribed  term."  This  contention  of  the  defendant  was  re- 
jected, and  it  was  held  that  the  plaintiff  was  entitled  to  travel  out- 
side the  city  for  eight  months  in  the  year. 

A  company  which  employs  an  editor  for  a  paper,  tinder  an  agree- 
ment that  he  is  to  perform  such  of  the  services  designated  as  the 
former  shall  direct,  may  take  from  the  editor's  control  and  man- 
agement any  portion  of  the  paper  that  he  Bees  fit,  so  long  as  it  con- 
tinues to  perform  the  stipulations  in  its  part  of  the  contract.  Lath- 
i-op v.  Visitor  Printing  Co.  (1895)  —  B.  I.  — ,  30  Atl.  964. 

An  agreement  by  a  railroad  company,  contained  in  a  release  ex- 
ecuted by  an  employee  who  was  injured,  to  re-employ  him  as  a 
freight  brakeman,  is  properly  construed  with  reference  to  the  fact 
that  he  had  previously  been  employed  as  an  "extra,"  and  that  there- 
after he  served  and  accepted  pay  as  such.  Phares  v.  Lake  Shore 
&  M.  S.  B.  Co.  (1898)  20  Ind.  App.  64,  50  N.  E.  306. 

C.  B.  L.     . 
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DEVONALD  v.  EOSSEB  &  SONS. 

[1906]    2  K.  B.   728. 

Abo  Reported  in  78  L.  J.  K.  B.  N.  &  688,  95  L.  T.  N.  S.  232,  22  Times  L. 

R.  882. 

Contract  —  Bmptoyer  and  workman  —  Piece  mot*  —  Contract  or 
workman  not  to  «uU  employment  without  givtng  a  moittfc'e  «•- 
Hoe  —  Inability  of  employer  to  keep  irorfcs  open  except  at  a  lata 
—  Implied  obligation  to  provide  workman  with  work. 

The  plaintiff  waa  a  workman  employed  by  the  defendants  at  their 
works  upon  the  terms  that  he  waa  to  be  paid  by  piecework,  and  that 
he  should  not  quit  or  be  discharged  from  the  worka  without  giving  or 
receiving  a  month's  notice.  The  defendants,  finding  that,  owing  to  the 
state  of  the  trade,  they  could  not  keep  their  works  running  at  a  profit 
closed  them,  a  1  subsequently  gave  the  plaintiff  a  month's  notice  to 
quit.  In  an  action  to  recover  damages  for  breach  of  an  implied  agree- 
ment by  the  defendants  to  find  the  plaintiff  work  during  the  period 
between   the   closing  of   the  works   and    the   expiry    of   the   notice:— 

Held,  that  there  waa  an  implied  undertaking  by  the  defendants  to 
provide  the  plaintiff  with  a  reasonable  amount  of  work  so  long  as  the 
employment  lasted,  the  measure  of  what  was  reasonable  being  the 
average  amount  of  the  plaintiff's  earnings  previously  to  the  stoppage  ol 
the  works. 

(July   8,   1808.) 

Appeal  from  the  judgment  of  Jelf,  J.,  after  trial  without  a 
jury. 

The  plaintiff  was  employed  as  a  roller  man  at  the  defendants' 
Cilfrew  tin-plate  works  in  South  Wales,  He  had  been  in  their 
regular  employment  for  thirteen  years  since  1890,  and  was  em- 
ployed upon  the  terms  of  certain  rules  which  were  applicable  to 
workmen  in  all  departments  of  the  defendants'  works.  By  rule 
1,  "No  person  regularly  employed  shall  quit  or  be  discharged 
from  these  works  without  giving  or  receiving  twenty-eight  days' 
notice  in  writing,  such  notice  to  he  given  on  the  first  Monday 
of  any  calendar  month  before  12  o'clock  at  noon."  By  rule  11, 
"Every  workman  in  the  various  departments  of  the  works  will, 
when  required  by  the  manager  or  agent,  perform  such  duties  as 
may  be  deemed  necessary  in  case  of  emergency,  other  than  the 
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special  work  be  may  be  engaged  in."  The  plaintiff  was  paid  by 
piecework  at  so  much  per  box  of  112  tin  plates.  In  July,  1903, 
the  defendants  found  that,  owing  to  the  state  of  the  trade,  they 
could  not  keep  their  works  running  at  a  profit,  and  on  July  20 
they  closed  the  works.  On  August  3,  1903,  [729]  they  gave 
the  plaintiff  notice  under  rule  1  to  terminate  bis  employment  on 
August  31.  The  action  was  brought  to  recover  damages  for 
breach  of  an  implied  agreement  by  the  defendants  to  provide 
him  with  work  during  the  six  weeks  between  July  20  and  Au- 
gust 31.  The  defendants,  by  way  of  defense,  contended,  as 
matter  of  law,  that  as  the  plaintiff  was  employed  on  the  terms 
of  being  paid  for  piecework  there  was  no  obligation  upon  them 
to  find  him  work  if  they  bad  none  for  him  to  do ;  and,  in  the 
alternative,  they  contended  that  it  was  a  custom  of  the  tin-plate 
trade  that  the  masters  should  be  at  liberty  to  close  their  works 
without  notice  in  the  event  of  lack  of  orders  or  specifications 
for  orders  at  remunerative  prices.  The  hearing  of  the  action 
took  place  on  May  24,  25,  and  26,  1905. 

S.  T.  Evans,  E.C.,  and  Meager,  for  the  plaintiff. 
Bankes,  K.C.,  and  W.  D.  Benson,  for  the  defendants. 

Jelf,  J.,  delivered  the  following  written  judgment: 
This  is  said  to  be  a  test  case  to  settle  an  important  ques- 
tion between  masters  and  men  in  the  tin-plate  trade  of  South 
Wales.  The  plaintiff  was  a  roller  man  iu  the  employment  of 
the  defendants  at  their  Cilfrew  tin-plate  works,  and  he  brought 
this  action  in  substance  to  recover  161.  10s.  as  damages  for 
breach  by  the  defendants  of  an  alleged  agreement  to  find  him 
employment  during  a  period  of  six  weeks  from  July  20,  1903, 
to  August  31,  1903,  on  which  latter  date  the  contract  of  service 
terminated  by  virtue  of  a  twenty-eight  days'  notice  posted  up 
at  the  works  on  Monday,  August  3,  1903.  The  amount  of  dam- 
ages claimed  was  based  upon  the  average  weekly  sum  which  the 
plaintiff  bad  earned  by  piecework  during  a  considerable  period 
immediately  preceding  the  shutting  down  of  the  works,  on  July 
20,  1903.  The  defendants  denied  that  they  had  expressly  or 
impliedly  agreed  to  find  the  plaintiff  employment ;  and  further, 
in  the  alternative,  in  case  the  plaintiff  should  make  out  a  prima 
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facie  case  of  such  a  contract,  they  set  up  a  custom  to  the  effect 
that  they  were  entitled  temporarily  to  shut  down  their  works, 
and  suspend  the  employment  of  their  men,  whenever  they  were 
not  [730]  in  a  position  to  obtain  orders  or  specifications  for 
orders  at  remunerative  prices. 

Now  the  plaintiff  had  first  of  all  to  show  that  the  express  or 
implied  agreement  which  he  relied  upon  existed.  If  he  failed 
in  making  out  that  prima  facie  case,  he  failed  altogether;  if 
he  succeeded  in  doing  so,  then  the  burden  of  proving  the  cus- 
tom to  cut  down  that  prima  facie  case  would  rest  upon  the  de- 
fendants. The  plaintiff  had  been  for  thirteen  years  in  the  regu- 
lar employment  of  the  defendants  at  their  Cilfrew  works.  The 
terms  of  his  employment  were  partly  contained  in  certain  printed 
rules  applicable  to  workmen  in  all  departments  of  those  tin- 
plate  works.  The  first  of  such  rules  as  posted  up  at  the  works 
was  as  follows:  "No  person  regularly  employed  snail  quit  or 
be  discharged  from  these  works  without  giving  or  receiving 
twenty-eight  days'  notice  in  writing,  such  notice  to  be  given  on 
the  first  Monday  of  any  calendar  month  before  12  o'clock  at 
noon."  Rule  2  provided  for  certain  fines  upon  workmen  for 
(amongst  other  things)  "refusing  to  work  when  required."  Rule 
11  was  in  these  words:  "Every  workman  in  the  various  depart- 
ments of  the  works  will,  when  required  by  the  manager  or  agent, 
perform  such  duties  as  may  be  deemed  necessary  in  case  of 
emergency,  other  than  the  special  work  he  may  be  engaged  in." 
Rule  14  was:  "Nothing  herein  contained  shall  in  any  way  pre- 
judice or  affect  the  rights  and  remedies  which  either  party  might 
otherwise  have  under  the  laws  for  the  time  being  affecting  mas- 
ter and  servant."  The  plaintiff,  like  most  of  the  employees,  was 
paid  by  piecework,  or,  in  other  words,  received  wages  pro  rata 
according  to  the  number  of  boxes  turned  out  in  a  day.  The 
rates  of  payment  were  fixed,  and  could  not  be  altered  by  the 
defendants  without  the  consent  of  the  masters'  association  to 
which  the  defendants  belonged.  On  July  20,  1903,  the  defend- 
ants, without  notice,  shut  down  their  works,  and  the  plaintiff 
had  to  go  without  pay  till  August  31,  1903,  when  the  twenty- 
eight  days'  notice  given  on  Monday,  August  3,  1903,  put  an  end 
to  the  contract.  The  plaintiff  contended  that  under  the  con- 
tract, and  until  it  was  terminated  by  a  twenty-eight  days'  notice 
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on  either  side,  the  defendants  were  bound  to  provide  him  with 
a  reasonable  amount  of  work  by  which  he  could  earn  wages.  The 
defendants,  on  the  [731]  other  band,  maintained  that  they  were 
under  no  obligation  to  provide  the  plaintiff  with  work,  but  that 
he  continued  in  their  service  until  the  contract  came  to  an  end 
by  the  twenty-eight  days'  notice,  on  the  terms  that  he  was  bound 
to  do  work  if  there  was  any  work  to  do,  but  that  he  took  the 
risk  while  the  contract  lasted  of  having  to  go  without  work,  and 
therefore  without  pay. 

The  firat  question,  then,  is  whether  the  plaintiff,  on  the  above 
facts,  shows  an  implied  right  on  his  part,  by  the  contract,  un- 
less there  is  a  custom  to  the  contrary,  to  be  provided  while  the 
contract  lasts  with  a  reasonable  amount  of  work.  Apart  from 
authority,  it  would  be  strange  if  such  a  right  is  not  implied; 
for  otherwise  the  bargain  is  of  a  very  one-sided  character.  The 
workman  must  be  at  the  beck  and  call  of  the  master  whenever 
required  to  do  so,  and  yet  he  cannot,  though  ready  and  willing 
to  work  and  to  earn  his  pay,  earn  a  single  penny  unless  the  mas- 
ter chooses ;  and  this  state  of  things  may  go  on  for  a  period  of 
nearly  two  months,  as  the  twenty-eight  days'  notice  to  quit  the 
service  can  only  be  given  on  the  first  Monday  in  the  month,  and, 
if  given  on  the  first  Tuesday  in  the  month,  would  not  expire 
till  twenty-eight  days  from  the  first  Monday  in  the  next  month. 
It  was  contended  for  the  defendants  that  the  workman  takes 
the  chance  of  work  being  forthcoming,  and  that,  on  the  very  first 
day  of  the  employment,  the  master  might  fail  to  provide  him 
with  any  work,  so  that  he  might  have  given  np  any  other  em- 
ployment, and  might  come  into  the  defendants'  service,  say,  on 
Tuesday,  August  4,  and  remain  in  their  service  till  the  end  of 
September,  subject  to  the  orders  of  the  defendants,  without  earn- 
ing any  wages  at  all.  It  would,  I  think,  require  some  very  clear 
and  binding  decisions  to  induce  any  fair-minded  tribunal  to 
accept  this  view  of  the  law. 

What,  then,  is  to  be  gathered  from  the  cases  on  the  subject? 
Turner  v.  Goldsmith  [1891]  1  Q.  B.  544,  60  L.  J.  Q.  B.  N.  S. 
247,  64  L.  T.  N.  S.  301,  39  Week.  Rep.  547,  is  an  express  de- 
cision of  the  Court  of  Appeal  that  a  contract  to  employ  a  man 
for  an  agreed  period,  at  a  commission  to  be  paid  to  him  on  the 
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sale  of  each  goods  as  should  be  forwarded  to  him  by  sample  from 
time  to  time,  was  not  fiulfilled  by  the  employers  unless  the; 
supplied  him  with  samples  to  a  reasonable  extent,  and  the  case 
of  Rhodes  v.  [732]  Forwood  (1876)  1  App.  Cas.  256,  47  L.  J. 
Exeh.  N.  S.  396,  34  L.  T.  N.  S.  890,  24  Week.  Rep.  1078,  was 
therein  distinguished  on  the  ground  that  in  that  case  there  was 
no  contract  to  employ.  In  Turner  v.  Sawdon  [1901]  2  KB. 
053,  ante,  751,  70  L.  J.  K.  R  N.  S.  897,  49  Week.  Rep.  712,  85 
L.  T.  N.  S.  222, 17  Times  L.  R.  645,  the  action  was  not  brought 
for  wages,  nor  for  damages  for  not  enabling  the  plaintiffs  to 
earn  wages,  and  the  defendants  were  r.lways  ready  and  willing 
to  pay  all  that  was  dne  under  the  contract.  It  was,  as  A.  L 
Smith,  M.R.,  said,  a  unique  action,  claiming  damages  for  noi 
enabling  the  plaintiff  to  keep  in  practice  at  his  work,  besides 
earning  his  wages,  and  this  claim  the  Court  of  Appeals  rejected. 
But  the  Lords  Justices  expressly  upheld  the  judgment  in  Turner 
v.  Goldsmith,  supra,  as  to  the  implied  contract  to  find  employ- 
ment for  a  servant  whose  wages  were  to  be  paid  in  the  form  of 
a  commission.  Williamson  v.  Taylor  (1843)  5  Q.  B.  175,  Bit. 
&  M.  389, 13  L.  J.  Q.  B.  N.  S.  81,  and  Aspdin  v.  Austin  (1844) 
5  Q.  B.  671,  Dav.  &  M.  515,  13  L.  J.  Q.  B.  N.  S.  155,  8  Jnr. 
355,  are,  I  think,  distinguishable  on  the  ground  that  there  was 
no  promise  to  employ  the  plaintiff  or  retain  him  in  the  service. 
See  also  the  remarks  on  those  cases  made  in  the  next  case  to  be 
cited.  Whittle  v.  Frankland  (1862)  31  L.  J.  Mag.  Cas.  U.  S. 
81,  84,  ib  a  strong  authority  for  the  plaintiff,  notwithstanding 
the  qualification  in  the  obiter  dictum  of  Crompton,  J.:  "The 
agreement  not  to  discharge  would  be  quite  illusory  if  the  em- 
ployer were  not  bound  by  implication  to  find  work,  that  is,  a 
reasonable  amount  of  work  if  work  is  to  be  had."  That  dictum 
is  not  reported  in  the  same  words  in  the  report  in  2  Best  4 
Smith.  Besides,  it  is  not  disputed  in  the  present  case  that  "work 
was  to  be  had,"  though  the  defendants  did  not  consider  that  it 
would  be  remunerative  to  them.  Beg.  v.  Welch  (1853)  2  El  & 
Bl.  357,  362,  bears  out  the  plaintiffs  contention,  although  the 
words  in  Lord  Campbell's  judgment, — "The  necessity  of  giving 
notice  clearly  shows  that  there  is  some  obligation  on  the  em- 
ployer.    What  was  that!     To  find  reasonable  employment  ac- 
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cording  to  the  state  of  the  trade," — (if  that  case  stood  alone) 
might  raise  a  possible  limitation  of  the  employer's  liability.  But 
even  if  the  state  of  trade  is  to  be  taken  into  account,  this  would 
only  be  an  element  in  fixing  the  reasonable  amount  of  work  to 
be  provided.  I  am  of  opinion,  therefore,  both  upon  principle 
and  authority,  that,  apart  from  [733]  custom,  the  defendants 
were  bound  to  find  the  plaintiff  a  reasonable  amount  of  work  till 
the  termination  of  the  contract  by  twenty-eight  days'  notice. 

Then  comes  the  question,  Have  the  defendants  established 
that  the  custom  in  the  South  Wales  tin-plate  trade  alleged 
by  them  exists,  and  that  it  negatives  the  plaintiff's  right  to 
compensation  for  shutting  down  the  works  without  notice,  under 
the  circumstances  of  the  case  ?  It  must  be  assumed  for  the  pur- 
poses of  my  judgment,  and  I  find  as  a  fact,  that  the  defendants 
shut  down  their  works  on  July  20,  1903,  bona  fide  on  the 
ground  believed  in  by  them  that  they  could  not  get  orders  or 
specifications  for  orders  at  remunerative  prices.  Now,  in  order 
to  succeed,  the  defendants  must  prove  a  custom  or  general  usage 
so  well  known  as  to  be  properly  read  into  the  contract  It  must 
be,  as  Lord  Denman,  Ch.  J.,  said  in  Reg.  v.  Stoke-upotirTrent 
(1843)  5  Q.  B.  303:  "A  custom  so  universal  that  no  workman 
could  be  supposed  to  have  entered  into  this  service  without  look- 
ing to  it  as  part  of  the  contract."  In  the  same  case  Coleridge, 
J.,  said:  "I  have  always  understood  that  general  usage  is  evi- 
dence in  a  case  of  this  kind,  on  the  ground  that  its  notoriety 
makes  it  virtually  part  of  the  contract."  Now  I  have  had  be- 
fore me  a  body  of  evidence  on  both  sides.  For  the  defendants 
several  witnesses,  including  some  of  the  largest  proprietors  of 
tin-plate  works  in  South  Wales,  employing  hundreds  of  men 
paid  by  piecework,  spoke  to  the  existence  of  a  custom,  not  chal- 
lenged till  recently,  entitling  the  masters,  without  notice,  to 
shut  down  their  works  and  cease  temporarily  to  provide  their 
men  with  work,  and  therefore  pay,  when  they  were  unable  to  ob- 
tain remunerative  orders  or  specifications.  It  appears,  however, 
that  the  causes  for  which  the  works  were  in  their  experience  shut 
down  were  numerous,  including  cases  of  breakage  of  machinery, 
repairs,  lack  of  water  or  coal,  and  (according  to  some)  lack  of 
material,  and  other  similar  causes  supposed  to  be  beyond  the 
B.  K.  Caa.  Vol.  n.  -50. 
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control  of  masters  and  men  alike.  For  the  plaintiff  a  number 
of  witnesses,  including  workmen,  secretaries  of  workmen's  asso- 
ciations, and  others  likely  to  know  of  the  alleged  custom,  if  it 
existed,  while  (most  of  them)  [734]  admitting  a  custom  en- 
titling the  masters,  without  notice,  to  shut  down  the  works  on 
several  of  the  last-mentioned  grounds,  especially  breakage,  re- 
pairs, and  want  of  water  or  coal,  absolutely  denied  the  right  to 
shut  down  for  want  of  remunerative  orders  or  specifications,  and 
swore  that  they  had  never  known  or  heard  of  such  a  custom.  It 
ib  to  be  observed  that  the  men  would  often,  in  the  nature  of 
things,  be  unaware  of  the  cause  of  shutting  down,  which  might 
he  entirely  in  the  minds  of  the  masters,  while  the  opportunity 
might  be  taken  to  do  repairs  at  the  same  time,  and  this  consid- 
eration is  an  important  factor  in  judging  whether  the  custom 
alleged  was  notorious  or  not.  Some  of  the  instances,  too,  of 
work  being  stopped  or  curtailed  seem  to  have  been  by  arrange- 
ment Moreover,  the  shutting  down  on  account  of  bad  trade 
appears  to  have  been  generally  accompanied  by  a  twenty-eight 
days'  notice  to  terminate  the  contract,  as  the  only  mode  of  forc- 
ing the  men  to  make  concessions  as  to  wages,  and  after  the  ex- 
piration of  the  twenty-eight  days'  notice  fresh  hiring  took  place 
from  day  to  day.  In  many  instances,  when  paying  orders  conld 
not  be  got,  the  employers  did  not  shut  down,  but  worked  to  stock. 
On  the  whole  the  defendants  have  not  satisfied  me  of  the  exist- 
ence of  a  custom  that  they  may  shot  down,  without  notice,  for 
want  of  remunerative  orders  or  specifications,  so  universal  as  to 
be  practically  incorporated  in  the  contract. 

Moreover,  a  custom,  in  order  to  prevail,  must  be  reasonable. 
See  Bradburn  v.  Foley  (1878)  3  C.  P.  D.  129,  47  L.  J.  C.  P. 
N.  S.  331,  38  L.  T.  N.  S.  421,  26  Week.  Rep.  423;  and  I  am 
of  the  opinion  that  the  custom  set  up  by  the  defendants  would 
not  be  reasonable.  It  would  place  the  men  at  the  mercy  of  the 
masters  as  to  the  occasions  when,  for  their  own  convenience,  and 
looking  to  their  own  interests,  the  masters  might  think  fit  to 
stop  the  work.  The  masters  would  generally  know  some  time 
beforehand  that  such  a  course  was  becoming  desirable,  and  thus 
they  would  have  time  to  give  the  twenty-eight  days'  notice  with- 
out having  for  any  length  of  time  to  work  at  a  loss.     The  men, 
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on  the  other  hand,  would  by  the  custom  be  liable  to  be  sum- 
marily stopped  on  any  given  day  from  earning  wages,  with- 
out the  means  of  judging  whether  the  point  at  which  orders 
are  unremunerative  has  been  fairly  reached,  or  how  long  the 
stoppage  would  be  likely  to  last,  or  [735]  whether  it  would  be 
wise  for  them  on  their  side  to  give  the  twenty-eight  days'  notice 
to  quit  or  not.  It  was  admitted  on  behalf  of  the  masters  that 
the  alleged  custom  would  not  entitle  them  mala  fide  or  capricious- 
ly, or  from  indirect  motives,  to  set  up  this  ground  for  stoppage ; 
nor  was  it  alleged  on  behalf  of  the  men  that  the  masters  in  fact 
stopped  on  July  20,  1903,  otherwise  than  on  the  bona  fide 
ground  that  they  thought  the  orders  they  could  get  would  be 
unremunerative.  But  it  is  obvious  that,  if  the  right  contended 
for  by  the  employers  existed,  the  men  were  in  this  respect  placed 
at  a  great  disadvantage  in  not  knowing,  or  having  the  means  to 
find  out,  whether  the  grounds  put  forward  for  stoppage  were 
genuine  or  bona  fide  in  any  given  ease,  or  not 

On  all  these  grounds  I  am  of  opinion  that  the  defendants  have 
failed  to  cut  down  the  contract  by  the  alleged  custom,  and  that 
the  plaintiff  is  entitled  to  damages  for  the  failure  on  the  part 
of  the  defendants  to  find  him  reasonable  work  during  the  six 
weeks  in  question.  I  can  think  of  no  better  mode  of  assessing 
what  would  have  been  a  reasonable  amount  of  work  and  there- 
fore a  reasonable  amount  of  pay,  than  to  take  the  average  wages 
earned  by  the  plaintiff  for  some  time  preceding  the  stoppage. 
This  was  agreed  to  be  about  21.  Qs.  8d.  per  week,  making  141.  for 
the  six  weeks,  and  I  give  judgment  for  the  plaintiff  for  that 
amount,  with  costs  on  the  High  Court  scale. 

The  defendants  appealed. 

Bankes,  K.C.,  and  Bailhache  (Davis  Williams  with  them), 
for  the  defendants.  The  judge  was  wrong  in  holding  that  the 
defendants  were  bound  to  find  the  plaintiff  a  reasonable  amount 
of  work  in  the  sense  of  such  an  amount  as  would  yield  an  aver- 
age amount  of  earnings.  What  is  reasonable  must  be  consid- 
ered from  the  point  of  view  of  the  masters  as  well  as  of  the  men ; 
and  it  cannot  be  reasonable  to  require  the  masters  to  keep  their 
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works  open  at  a  loss.  The  cose  seems  to  be  covered  by  the  au- 
thority of  Williamson  v.  Taylor  (1843)  5  Q.  B.  175,  Dav.  &  M. 
389,  13  L.  J.  Q.  B.  N.  8.  81.  There  the  defendants,  colliery 
owners,  Hired  the  plaintiff  for  a  year  to  work  in  [736]  their 
colliery  at  piecework,  upon  the  terms  that,  daring  all  the  times 
the  pit  should  be  closed,  the  plaintiff  would  continue  the  serv- 
ant of  the  defendants,  subject  to  their  orders  and  directions,  and 
liable  to  be  employed  by  them  at  such  work  as  they  should  see 
fit,  and  would,  when  required,  do  a  full  day's  work  on  every 
working  day.  It  was  held  that  the  defendants  were  not  obliged 
by  their  contract  to  employ  the  plaintiff  for  a  reasonable  number 
of  working  days  during  the  year.  That  case  was  much  more 
one  sided  than  the  present,  for  there  the  men  were  bound  for  a 
whole  year  without  the  opportunity  of  determining  the  hiring 
by  notice. 

[Farwell,  L.J.  In  that  case  the  agreement  was  in  writing, 
and  all  that  the  court  decided  was  that  they  were  not  at  liberty 
to  go  outside  the  four  corners  of  the  written  document.] 

So  is  the  contract  here  in  writing,  so  far  as  the  rules  contain 
the  terms  of  the  contract.  The  only  distinction  between  Wil- 
liamson v.  Taylor  (1843)  5  Q.  B.  175,  Dav.  &  M.  389,  13  L.  J. 
Q.  B.  X.  S.  81,  and  the  present  case  is  that,  in  the  former,  the 
masters  were  to  provide  other  work  if  the  pits  were  closed,  and 
here  they  are  not  bound  to  do  so.  But  it  is  not  suggested  here 
that  during  the  stoppage  of  the  defendants'  works  the  workmen 
may  not  work  for  other  employers,  the  only  restriction  upon  their 
doing  so  is  that  they  must  not  bind  themselves  by  a  contract 
with  those  third  persons  inconsistent  with  their  contract  with 
the  defendants.  Nor  is  it  suggested  that  the  defendants  are  not 
bound  to  supply  the  plaintiff  with  work,  if  work  is  to  be  had 
on  termB  which  are  not  wholly  unremunerative  to  the  employ- 
ers. For  otherwise  it  might  be  said  there  was  a  want  of  mu- 
tuality. In  Reg.  v.  Welch  (1853)  2  El.  &  Bl.  357,  22  L.  J. 
Mag.  Cas.  N.  S.  145,  17  Jur.  1007,  the  workman  agreed  to 
serve  his  employer  as  a  tin-plate  worker  for  a  period  of  twelve 
months,  and  further  until  the  expiration  of  a  three  months' 
notice  by  either  party  to  determine  the  service.  The  workman 
was  to  be  paid  by  piecework,  and  during  the  service  was  not 
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to  work  for  anyone  else.  It  was  held  that  the  agreement  was 
not  void  for  want  of  mutuality,  because  it  imported  an  obliga- 
tion by  the  master  to  provide  the  workman  with  work  so  long 
as  the  service  continued.  But  the  court  in  so  holding  did  not 
mean  that  the  master  was  to  provide  work  in  any  event,  how- 
ever great  the  loss  [737]  to  him  might  be,  for  Lord  Campbell 
said  in  his  judgment :  "Is  there  not  here  a  necessary  implication 
that  the  employer  shall  find  reasonable  work  (  The 

necessity  of  giving  notice  clearly  shows  that  there  is  some  obli- 
gation on  the  employer.  What  was  that?  To  find  reasonable 
employment  according  to  the  state  of  the  trade."  That  the  de- 
fendants are  willing  to  do  here,  but  the  plaintiff  is  asking  for 
something  more.  In  Whittle  v.  FrankUmd  (1862)  31  L.  J.  Mag. 
Cai.  N.  S.  81,  2  Beat  &  S.  49,  8  Jur.  N.  S.  382,  5  L  T.  N.  S. 
639,  where  a  similar  contract  by  a  collier  was  held  to  be  not 
void  for  want  of  mutuality,  Crompton,  J.,  qualified  the  obliga- 
tion of  the  employer  to  find  work  for  the  workman  in  the  same 
manner  as  did  Lord  Campbell.  "The  agreement  not  to  dis- 
charge" without  notice  "would  be  quite  illusory  if  the  employer 
were  not  bound  by  implication  to  find  work,  that  is,  a  reasonable 
amount  of  work  if  work  is  to  be  had."  If  this  were  a  contract 
that  the  plaintiff  should  be  paid  a  fixed  rate  of  weekly  wages, 
the  defendants  clearly  could  not  resist  the  plaintiff's  claim.  If, 
on  the  other  hand,  it  were  8  contract  for  piecework  without  the 
necessity  of  a  twenty-eight  days'  notice  to  determine  the  service, 
the  defendants  would  be  absolutely  right.  But  the  difficulty 
arises  from  the  fact  that  the  court  is  called  upon  to  construe  a 
hybrid  contract  in  which  the  parties  have  coupled  an  agreement 
for  payment  by  piecework  with  the  inconsistent  provision  that 
the  service  shall  only  be  determinable  upon  notice.  What  is  the 
implication  as  to  providing  work  which  the  court  ought  to  read 
into  the  contract?  Bowen,  L.J.,  in  The  Moorcock  (1889)  14 
P.  D.  64,  at  p.  68,  said:  "An  implied  warranty,  or,  as  it  is 
called,  a  covenant  in  law,  as  distinguished  from  an  express  con- 
tract or  express  warranty,  really  is  in  all  cases  founded  on  the 
presumed  intention  of  the  parties  and  upon  reason.  .  .  . 
In  business  transactions     .  .     what  the  law  desires  to 

effect  by  the  implication  is  to  give  such  business  efficacy  to  the 
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transaction  as  must  have  been  intended  at  all  events  by  both 
parties,  who  are  business  men ;  not  to  impose  on  one  side  all  the 
perils  of  the  transaction,  or  to  emancipate  one  side  from  all  the 
chances  of  failure,  but  to  make  each  party  promise  in  law  as 
much,  at  all  events,  as  it  must  have  been  in  the  contemplation 
of  both  parties  that  he  should  be  responsible  for  in  respect  of 
those  perils  or  chances."  Here  [738]  the  plaintiff  seeks  to 
throw  all  the  risks  of  the  transaction  upon  the  defendants.  The 
implication  which  he  seeks  to  read  into  the  contract  is  that  the 
master  will  run  the  works  at  full  time,  for  nothing  short  of  that 
will  suffice,  however  great  the  loss  to  him  may  be.  The  true 
construction  of  the  contract  is  that  the  risk  of  there  being  no 
work  to  be  had,  by  reason  of  there  being  no  remunerative  orders 
obtainable,  is  a  risk  which  the  workman  shares  with  the  master, 
knowing  that  the  master,  in  his  own  interest,  will  do  his  best  to 
keep  his  works  open,  and  not  allow  his  capital  to  lie  unproduc- 
tive if  he  can  possibly  avoid  it.  Jelf,  J.,  relied  upon  the  au- 
thority of  Turner  v.  Goldsmith  [1891]  1  Q.  B.  544,  as  sup- 
porting the  plaintiff's  contention.  There  the  defendant,  a  shirt 
manufacturer,  agreed  to  employ  the  plaintiff  for  a  period  of 
five  years  as  an  agent  to  obtain  orders  for  and  sell  the  various 
goods  manufactured  or  sold  by  the  defendant,  the  plaintiff  to 
be  remunerated  by  commission.  After  two  years  the  defendant's 
factory  was  burnt  down,  and  thenceforth  he  did  not  supply  the 
plaintiff  with  any  goods  for  sale.  It  was  held  by  the  Court  of 
Appeal  that  the  defendant  impliedly  contracted  to  supply  the 
plaintiff  with  a  reasonable  amount  of  goods  during  the  five  years, 
to  enable  him  to  earn  his  commission,  and  that  the  occurrence 
of  the  fire  was  no  excuse  for  the  defendant's  failure  to  perform 
his  contract.  But  there  the  defendant  employed  the  plaintiff 
to  obtain  orders  for  goods  sold  by  the  defendant  as  well  as  those 
manufactured  by  him,  and  he  might  have  continued  to  carry  on 
the  business  of  a  seller  of  shirts,  although  he  was  no  longer  able 
to  manufacture.  Kay,  L.J.,  said:  "If  it  had  been  shown  that 
not  only  the  manufactory,  but  the  business,  of  the  defendant,  had 
been  destroyed  by  vw  major,  without  any  default  of  the  de- 
fendant, I  think  that  the  plaintiff  could  not  recover."  That 
case,  therefore,  is  an  authority  in  favor  of  the  defendant  rather 
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than  of  the  plaintiff.  [They  also  referred  to  Aspdm  v.  Austin 
(1844)  5  Q.  B.  671,  Dav.  &  M.  515,  13  I.  J.  Q.  B.  N.  S.  155, 
8  Jur.  355;  Rhodes  v.  Forwood  (1876)  1  App.  Can.  256,  47  L. 
J.  Exch.  N.  S.  396,  34  L.  T.  N.  S.  890,  24  Week.  Rep.  1078; 
Turner  v.  8awdon  [1901]  2  E.  B.  653,  ante,  751,  70  I.  J.  K. 
B.  If.  S.  897,  49  Week.  Rep.  712,  85  L.  T.  N.  S.  222,  17  Times 
L.  R.  645.  They  further  contended  upon  the  facta  that  there 
was  a  custom  of  the  South  Wales  tin-plate  trade,  entitling  the 
masters  to  shut  down  their  works  without  notice,  in  [739]  the 
event  of  their  being  unable  to  obtain  orders  or  specifications  for 
orders  at  remunerative  prices.] 

S.  T.  Evans,  K.C.,  and  Meager,  for  the  plaintiff,  were  not 
called  upon. 

Lord  Alverstone,  Ch.  J. :  In  this  case  I  am  of  opinion  that 
Jelf,  J.,  came  to  a  perfectly  right  conclusion,  but  I  wish  to  add 
a  few  observations  of  my  own  in  confirmation  of  his  view.  I 
entirely  agree  with  Mr.  Bailhache  that  the  implication  which 
is  to  be  drawn  from  this  contract  is  one  which,  to  use  the  lan- 
guage of  Bowen,  L.J.,  in  The  Moorcock  (1889)  14  P.  B.  64, 
at  p.  68,  is  raised  "from  the  presumed  intention  of  the  parties, 
with  the  object  of  giving  to  the  transaction  such  efficacy  as  both 
parties  must  have  intended  that  at  all  events  it  should  have;" 
that  "what  the  law  desires  to  effect  by  the  implication  is  to  give 
such  business  efficacy  to  the  transaction  as  must  have  been  in- 
tended at  all  events  by  both  parties,  who  are  business  men."  I 
am  content  to  accept  that  test  in  deciding  whether  or  not  this 
contract  involves  the  implication  which  is  necessary  to  enable 
the  plaintiff  to  recover.  Now,  in  order  to  determine  that  ques- 
tion, the  only  facts  that  are  material  to  be  considered  are  that 
the  plaintiff  was  in  the  defendants'  regular  employment;  that  he 
was  paid  by  piecework;  and  that  he  was  employed  upon  the 
terms  of  a  rule  which  provides  that  "no  person  regularly  em- 
ployed shall  quit  or  be  discharged  from  these  works  without 
giving  or  receiving  twenty-eight-days'  notice  in  writing,  such 
notice  to  be  given  on  the  first  Monday  of  any  calendar  month." 
I  put  out  of  consideration  rule  11,  as  to  the  workmen  being 
employed  on  other  than  their  own  special  work  in  case  of  emer- 
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gency,  aa  it  is  not  necessary  to  rely  upon  it,  but  in  my  opinion 
there  is  nothing  in  it  which  contradicts  the  implication  which, 
to  my  mind,  is  involved  in  the  language  of  the  former  rule.  No 
distinction  in  principle  can  be  drawn  between  wages  by  time 
and  wages  by  piece.  Piecework  is  only  a  method  of  ascertain- 
ing the  amount  of  the  wages  which  is  to  be  paid  to  the  work- 
man. What,  then,  is  the  obligation  of  the  employers  under  such 
a  contract  as  the  present  'i  On  the  one  hand,  we  must  consider 
the  matter  [740]  from  the  point  of  view  of  the  employers,  who 
I  agree  will,  under  ordinary  circumstances,  desire  to  carry  on 
their  works  at  a  profit,  though  not  necessarily  at  a  profit  in 
every  week,  for  it  is  matter  of  common  knowledge  that  masters 
have  frequently  to  run  their  mills  for  weeks  and  months  to- 
gether at  a  loss,  in  order  to  keep  their  business  together  and  in 
hopes  of  better  times.  On  the  other  hand,  we  have  to  consider 
the  position  of  the  workman.  The  workman  has  to  live;  and 
the  effect  of  the  defendants'  contention  is  that  if  the  master 
at  any  time  found  that  his  works  were  being  carried  on  at  a 
loss,  he  might  at  once  close  down  his  works  and  cease  to  employ 
his  men,  who,  even  if  they  gave  notice  to  quit  the  employment, 
would  be  bound  to  the  master  for  a  period  of  at  least  twenty- 
eight  days  during  which  time  they  would  be  unable  to  earn 
any  wages  at  all.  I  agree  with  Jelf,  J.,  that  that  is  an  unrea- 
sonable contention  from  the  workman's  point  of  view.  In  my 
opinion  the  necessary  implication  to  be  drawn  from  this  con- 
tract is  at  least  that  the  master  will  find  a  reasonable  amount  of 
work  up  to  the  expiration  of  a  notice  given  in  accordance  with 
the  contract.  I  am  not  prepared  to  say  that  that  obligation  is 
an  absolute  one  to  find  work  at  all  events,  for  the  evidence  showed 
that  it  was  subject  to  certain  contingencies,  such  as  breakdown 
of  machinery  and  want  of  water  and  materials.  But  I  am 
clearly  of  opinion  that  it  would  be  no  excuse  to  the  master,  for 
nonperformance  of  his  implied  obligation  to  provide  the  work- 
man with  work,  that  he  could  no  longer  make  his  plates  at  a 
profit,  either  for  orders  or  for  stock.  It  is  to  be  observed  that 
the  question  how  the  works  are  to  be  carried  on,  whether  they 
are  going  to  work  short  or  full  time,  or  whether  for  stock  or 
current  orders,  is  a  matter  which  rests  entirely  in  the  hands  of 
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the  master.  The  men  have  absolutely  nothing  to  Bay  to  it.  And 
it  seems  to  me  that  there  is  nothing  unreasonable  in  the  im- 
plication that  the  master  shall  look  at  least  twenty-eight  days 
ahead,  or,  to  take  the  extreme  case,  as  the  notice  has  to  be  given 
on  the  first  Monday  in  the  month,  fifty-seven  days  ahead,  so 
as  to  place  himself  in  a  position  to  provide  the  workman  with 
work  during  the  period  covered  by  the  notice. 

Then  how  do  the  authorities  stand  ?  I  will  deal  with  them 
[741]  very  briefly,  because  I  can  add  but  little  to  what  Jelf, 
J.,  has  said.  Speaking  for  myself,  I  think  that,  if  the  cases 
of  Williamson  v.  Taylor  (1843)  5  Q.  B.  175,  Dav.  &  M.  389, 
13  L.  J.  Q.  B.  N.  S.  81,  and  Atpdin  v.  Austin  (1844)  5  Q.  B. 
671,  Dav.  &  M.  515,  13  L.  J.  Q.  B.  N.  S.  155,  8  Jur.  355,  are 
to  be  taken  as  enunciating  a  general  proposition,  they  would  be 
authorities  in  favor  of  the  defendants'  contention  that  there  was 
no  obligation  to  find  any  piecework  at  all.  But  those  cases  were 
respectively  decided  in  the  years  1843  and  1844,  and  are  incon- 
sistent with  the  later  cases  of  PUkington  v.  Scott  (1846)  15 
Mees.  &  W.  657,  15  L.  J.  Exch.  N.  S.  329;  Reg.  v.  Welch 
(1853)  2  El.  &  Bl.  357,  22  L.  J.  Mag.  Cas.  N.  S.  145,  17  Jur. 
1007,  and  Whittle  v.  Frankland  (1862)  31  L.  J.  Mag.  Cas.  N. 
S.  81,  2  Best  &  S.  49,  8  Jur.  N.  S.  382,  5  L.  T.  N.  S.  639.  I 
agree  that  those  later  cases  do  not  go  the  length  for  which  the 
plaintiff  argues,  because  the  real  point  there  raised  was  whether 
there  was  sufficient  mutuality  to  render  the  contract  enforceable 
against  the  workman.  But  at  the  same  time  they  clearly  pre- 
vent the  cases  of  Williamson  v.  Taylor  and  Aspdin  v.  Austin, 
supra,  from  being  cited  as  authorities  for  die  proposition  that 
there  is  no  obligation. 

With  regard  to  the  question  of  the  alleged  custom,  I  may  say 
that  I  have  always  understood  that  a  custom  cannot  be  read 
into  a  written  contract  unless,  to  use  the  language  of  Lord  Den- 
man,  CLJ.,  in  Beg.  v.  Stoke^upon-Trent  (1843)  5  Q.  B.  303, 
13  L.  J.  Hag.  Caa.  N.  S.  41,  8  Jur.  34,  it  is  "so  universal  that 
no  workman  could  be  supposed  to  have  entered  into"  the  "serv- 
ice without  looking  to  it  as  part  of  the  contract"  But  here  the 
closing  of  the  works  is  a  matter  that  depends  entirely  upon  the 
will  of  the  employer,  upon  the  particular  cirenmstancee  of  the 
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case,  and  upon  the  view  that  the  employer  takes  of  the  pros- 
pect of  trade,  and  as  to  whether  it  is  worth  his  while  to  nuke 
plates  for  stock  or  not  Under  those  circumstances  there  can  be 
no  element  of  certainty  about  the  alleged  custom  at  all,  and  the 
defense  of  custom  must  fail. 

Sir  Gorcll  Barnes,  President:  I  agree  in  thinking  that  the 
decision  of  Jelf,  J.,  was  correct.  Upon  the  question  whether 
there  existed  any  such  custom  as  that  set  up  by  the  defendants, 
namely,  that  they  were  entitled  to  shut  down  their  works  with- 
out notice,  for  want  of  remunerative  orders  or  specifications,  I 
do  not  think  we  should  he  justified  upon  the  evidence  given  in 
coming  [742]  to  a  different  conclusion  from  that  arrived  at  by 
the  learned  Judge.  That  leaves  the  question  to  be  determined, 
what  is  the  implication  which  ought  to  be  adopted  with  regard 
to  this  contract  ?  The  contract  is  one  in  which  the  workman  is 
obliged  to  remain  at  work  until  the  expiration  of  a  notice  such 
as  that  contemplated  by  the  contract.  Neither  he  nor  his  em- 
ployer can  put  an  end  to  the  contract,  except  in  accordance  with 
the  terms  provided  as  to  notice  in  rule  1.  So  that  there  is  a 
binding  obligation  to  work,  and  it  seems  to  me  that  there  must 
be  a  necessary  implication — an  implication  arrived  at  by  apply- 
ing the  principles  which  Bowen,  L.J.,  laid  down  in  The  Moor- 
cock (1889)  14  P.  D.  64,  at  p.  68,  58  L.  J.  Prob.  N.  S.  73,  60 
L.  T.  N.  S.  654,  37  Week.  Rep.  439,  6  Asp.  Mar.  L.  Cas.  373  — 
that,  unless  restricted  by  something  else,  an  employer  ought  to 
find  work  to  enable  the  workman  to  perform  his  part  of  the  bar- 
gain, namely,  to  do  his  work.  It  seems,  therefore,  that  the 
question  which  really  has  to  be  considered  is  how  far  that  gen- 
eral and  necessary  implication  in  such  a  contract  is  qualified 
by  considerations  aa  to  who  takes  any  particular  risks  which 
may  affect  the  continuance  of  the  work.  I  can  quite  under- 
stand that,  having  regard  to  a  certain  set  of  circumstances,  such 
as  breakage  of  machinery,  it  may  be  reasonable  to  hold  that  it 
was  the  intention  of  the  parties  that  those  risks  should  be  shared, 
that  risks  of  that  character,  which  are  known  to  both  parties, 
and  which  prevent  both  from  doing  what  was  contemplated, 
should  excuse  from  the  obligation  to  maintain  the  continuance 
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of  the  work.  But  that  does  not  appear  to  me  to  apply  to  a 
case  of  this  character,  where  the  want  of  continuity  of  work  is 
simply  due  to  a  lack  of  orders  at  remunerative  prices.  That 
is  a  matter  which  is  not  in  any  sense  within  the  knowledge  or 
control  of  the  workman ;  it  rests  entirely  with  the  employer,  who 
can  anticipate  in  respect  of  such  matters,  and  who  ought  to  know 
what  is  the  probable  future  of  the  trade,  and  act  in  time  by  giv- 
ing the  notice  for  which  the  contract  provides.  It  seems  to  me 
that  it  is  not  reasonable  to  imply  that  the  risk  of  that  was  in 
the  contemplation  of  both  sides  as  being  taken  by  the  workman. 
Therefore  the  general  implication  that,  on  the  one  side,  the 
workman  shall  work,  and,  on  the  other,  the  employer  shall  find 
work  for  him  to  do,  does  not  seem  to  me  to  be  cut  down  by  any- 
thing in  this  case  so  as  to  [743]  relieve  the  defendants  from 
their  obligation  to  continue  the  contract  and  provide  the  neces- 
sary work.     I  think  the  judgment  must  be  affirmed. 

Farwell,  L.iT. :  I  agree.  A  custom  to  be  good  must  be  rea- 
sonable, certain,  and  notorious.  Jelf,  J.,  has  found  as  a  fact 
that  it  was  not  notorious,  and  I  certainly  do  not  disagree  with 
that  finding.  Further,  in  my  opinion,  it  is  neither  reasonable 
nor  certain,  because  it  is  precarious,  depending  on  the  will  of 
the  master.  The  alleged  custom  that  the  works  may  be  closed 
without  notice  in  the  case  of  lack  of  orders  at  remunerative 
prices  leaves  it  entirely  at  the  discretion  of  the  master  to  say 
what  is  remunerative  and  what  is  not.  Such  a  custom,  to  my 
mind,  cannot  be  good. 

The  second  point  which  is  the  one  mainly  relied  on,  depends 
upon  the  question  what  implication  the  court  is  to  raise  for  the 
purpose  of  making  the  contract  between  master  and  servant, 
which  in  this  case  is  not  fully  expressed  in  writing,  such  a  rea- 
sonable contract  as  would  be  entered  into  by  two  business  men. 
We  must  bear  in  mind  that  we  have  to  regard  the  matter  from 
the  point  of  view  not  only  of  the  master,  but  of  the  workman. 
Both  master  and  workman  have  to  make  their  living.  The  mas- 
ter makes  his  living  by  realizing  a  profit;  the  workman  makes 
his  by  his  wages.  The  master's  profits  are  ascertained  as  an 
ordinary  rule  de  anno  in  annum.    But  the  workman  has  to  live 


a  By  Google 


7M  ENGLISH  COURT  OF  APPEAL. 

de  die  in  diem,  and  his  wages  presumably  do  not  lease  a  large 
scope  for  saving  for  a  future  da;  when  no  employment  is  forth- 
coming. What,  then,  are  we  to  infer  would  be  a  reasonable  bar- 
gain such  as  the  parties  here,  being  business  men.  must  have 
intended  to  make?  We  are,  as  Bowen,  L.J.,  said,  "not  to  im- 
pose on  one  side  all  the  perils  of  the  transaction,  or  to  emanci- 
pate one  side  from  all  the  chances  of  failure,  but  to  make  each 
party  promise  in  law  as  much,  at  all  events,  as  it  must  have  been 
in  the  contemplation  of  both  parties,  that  he  should  be  respon- 
sible for  in  respect  of  those  perils  or  chances."  In  my  opinion 
it  would  be  eminently  unreasonable  for  the  master  to  claim  the 
right  to  say,  "I  do  not  consider  these  prices  sufficiently  remunera- 
tive, and  I  will  therefore  decline  to  find  any  further  [744]  work 
for  the  man  during  the  time  when  he  is  bound  to  hold  himself 
ready  to  obey  my  orders."  On  this  question  of  reasonableness, 
it  is  to  be  noted  that  Judges  in  former  days  have  taken  the 
same  view.  In  Reg.  v.  Welch  (1853)  2  El.  &  BL  357,  Coleridge, 
J.,  said:  "The  agreement  contemplates  that  the  relation  of  em- 
ployer and  employed  shall  continue  for  twelve  months  and  until 
the  expiration  of  three  months'  notice,  that  is,  for  fifteen  months 
at  least  It  would  be  strange  if  the  relation  were  to  continue  and 
the  workman  not  to  be  paid.  If  there  were  a  stipulation  for 
paying  a  salary,  one  could  understand  it ;  but  here  the  stipula- 
tion is  only  for  payment  for  the  articles -manufactured,  at  cer- 
tain prices.  .  .  .  The  necessary  implication  is  that  the 
master  is  to  find  work."  And  Crompton,  J.,  said  the  same  thing. 
Lord  Campbell,  it  is  true,  did  not  state  the  master's  obligation 
in  quite  such  general  terms;  he  said  that  it  was  "to  find  rea- 
sonable employment  according  to  the  state  of  the  trade"  I  am 
not  sure  that  I  follow  that  qualification,  but  I  do  not  think  that  it 
has  any  bearing  on  the  present  case,  because  he  could  not  have 
intended  it  to  mean  that  what  the  master  thinks  is  reasonable, 
without  reference  to  the  interests  of  the  workman,  can  afford 
any  excuse  for  not  finding  work.  The  suggested  difficulty  as 
to  what  would  constitute  a  reasonable  amount  of  work  was  not 
found  to  be  any  difficulty  in  Whittle  v.  Frankland  (1862)  31 
L.  J.  Mag.  Cas.  N.  S.  81,  2  Best  &  S.  49,  8  Jur.  N.  S.  382,  5 
L.  T.  N.  S.  639,  and  I  do  not  myself  see  that  it  presents  any 
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difficulty  here.  The  contract  in  the  present  case  contains  a 
clause,  rule  11,  which  I  confess  appears  to  me  to  have  some 
bearing  in  the  workman's  favor.  The  rules  do  not  mention 
piecework  or  any  particular  form  of  work.  The  contract  by  the 
employer  to  employ  is  to  be  gathered  either  from  the  words 
"regularly  employed,"  or  from  the  implication  which  is  neces- 
sary in  order  to  prevent  the  contract  from  being  unilateral.  But 
the  contract  may  be  piecework,  or  it  may  be  that  mentioned  in 
rule  11,  which  provides  that  the  workman  is  to  hold  himself 
ready  to  obey  the  orders  of  the  master  in  whatever  way  he  thinks 
it  necessary  to  employ  him.  Whatever  the  kind  of  work  on 
which  the  workman  is  employed,  the  rights  and  obligations  of 
the  respective  parties  are  treated  as  standing  on  the  same  foot- 
ing. 

There  is  one  other  consideration  which  it  is  fair  to  put  for- 
ward, [746]  and  that  is  that  the  rules  are  drawn  up  by  the  mas- 
ters, and  if  they  had  desired  to  put  such  a  burden  as  this  upon 
the  workmen,  of  holding  themselves  at  the  masters'  orders  for 
twenty-eight,  or  possibly  fifty-seven,  days  without  work  and 
without  pay,  it  was  their  duty  to  say  so  in  express  terms. 

One  or  two  cases  have  been  relied  upon  by  the  defendants  as 
authorities  in  their  favor.  One  was  the  case  of  Williamson  v. 
Taylor  (1843)  5  Q.  B.  175,  Dav.  &  M.  389,  13  L.  J.  Q.  B.  N. 
S.  81.  There  the  agreement  was  in  writing,  and  the  court  held 
that  they  were  bound  to  judge  of  its  meaning  and  intent  only 
by  its  terms,  and  that  there  was  no  room  for  any  further  im- 
plication. And  in  Aspdm  v.  Austin  (1844)  5  Q.  B.  671,  Lord 
Denman,  Ch.  J.,  expressed  the  same  view,  that  "where  parties 
have  entered  into  written  engagements  with  expressed  stipula- 
tions, it  is  manifestly  not  desirable  to  extend  them  by  any  implica- 
tions ;  the  presumption  is  that,  having  expressed  some,  they  have 
expressed  all  the  conditions  by  which  they  intend  to  be  bound  un- 
der that  instrument"  And  in  Rhodes  v.  Forwood  (1876)  1  App. 
Cas.  256,  at  p.  265,  where  the  parties  had  provided  in  their 
written  agreement  a  certain  protection  for  themselves  with 
reference  to  the  duration  or  continuance  of  the  agreement,  Lord 
Cairns  said :  "Now  I  ask,  the  parties  having  provided  this  kind 
of  protection  for  themselves,  upon  what  principle  is  it  that  your 
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Lordships  are  to  introduce  into  and  to  imply  in  the  agreement 
what,  it  is  admitted,  is  not  found  expressly  there  V  He  was 
there  dealing  with  an  agreement  which,  on  the  face  of  it,  ap- 
parently contained  all  the  terms  that  the  parties  had  agreed  upon, 
and  in  such  a  ease  it  is  a  strong  thing  to  ask  the  court  to  imply 
anything  further.  But  that  is  not  the  case  here.  I  think  the 
contract  here  was  that  for  which  the  plaintiff  contended,  and 
that  the  judgment  of  Jelf,  J-.,  was  perfectly  right 

Appeal  dismissed. 

Solicitors  for  plaintiff:  David  Randell  &  Saunders,  Swansea. 
Solicitors  for  defendants :  J.  T.  Lewis,  for  James  &  Thomas, 
Swansea. 

Note. — The  question  involved  in  the  above  case,  as  to  the  implied 
obligation  of  an  employer  to  provide  work  for  an  employee  paid 
by  the  piece,  and  entitled  to  notice  before  discharge,  is  discussed 
in  the  note  to  Turner  t.  Sawdon,  ante,  751,  to  which  reference 
is  made  for  the  authorities  bearing  thereon. 


[pbivx  cotjnojx.] 

McEAOHAKN,  Appellant, 

and 

COLTON"  and  Others,  Respondents. 

[1902]  A.  c.  104. 

Also  Reported  in  71  L.  J.  P.  C.  N.  ft  80. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OP  SOUTH  AUSTRALIA. 

Covenant  not  to  as*ign  a  leaae  without  consent  of  la— or  —  Inftme 


A  covenant  by  a  leasee  not  to  assign  without  the  lessor's  consent  runs 
with  the  land,  and  applies  to  a  reassignment  to  the  original  leasee.  Ai 
injunction  will  lie  on  a  threat  to  commit  a  breach  of  it. 

Doherty  v.  Allium  (187S)  3  App.  Cat.  709,  30  L,  T.  N.  8.  129,  tt 
Week.  Rep.  513,  followed  and  held  to  be  especially  applicable  under  the 
Australian  system  of  land  registry. 

(November    19,    1901.) 

Present:     Lord  Macnaghton,  Lord  Shand,  Lord  Davey,  Lord  Robertsos, 
ud  Lord  Lindley. 
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Appeal  by  special  leave  from  an  order  of  the  Supreme  Court 
(August  15,  1900)  made  on  a  petition  under  the  Colonial  "real 
property  act  1886,"  restraining  the  appellant  from  transferring 
a  lease  without  the  consent  of  the  respondents. 

The  appellant  was  one  of  the  two  assignees  of  a  lease  dated 
July  25,  1888,  and  granted  by  Thomas  Martin,  deceased,  to 
two  lessees  named  Muirhead. 

The  respondents  were  executors  and  trustees  under  Martin's 
will,  and  registered  as  the  proprietors  of  the  land  in  question. 

The  covenant  in  the  lease  was  that  each  of  the  lessees  did 
thereby,  for  himself,  his  heirs,  executors,  administrators,  and 
assigns,  covenant  with  the  lessor,  his  heirs,  and  assigns,  that 
the  said  lessees  "shall  not,  nor  will  at  any  time  during  the 
continuance  of  the  said  term,  assign,  transfer,  demise,  sublet, 
or  otherwise  by  any  act  or  deed  part  with  the  possession  of  the 
said  leased  property,  or  any  part  or  parts  thereof,  to  any  person 
or  persons,  company  or  companies,  association  or  associations, 
without  the  written  consent  of  the  said  lessor  for  that  purpose 
first  had  and  obtained,  and  shall  not  do,  cause,  permit,  or  suffer 
to  be  done,  any  act,  deed,  matter,  or  thing,  either  involuntarily 
or  otherwise,  whereby  or  by  reason  or  means  whereof  the  said 
[105]  leased  property,  or  any  part  thereof,  can  or  may  be  as- 
signed, transferred,  demised,  sublet,  set,  or  let,  or  the  posses- 
sion thereof  by  the  said  lessees  be  parted  with.  Provided,  nev- 
ertheless, that  the  consent  of  the  said  lessor  before  referred  to 
shall  not  be  unreasonably  or  capriciously  withheld." 

In  1888  the  lessees  executed,  with  Martin's  consent,  a  trans- 
fer of  the  lease  to  one  Hobb  and  the  appellant,  who  became  the 
registered  proprietors  thereof.  In  18S7  Eobb  and  the  appellant 
reassigned  the  lease  to  the  original  lessees,  the  Muirheads,  who 
executed  an  acceptance  thereof.  Martin  refused  his  consent 
thereto,  and  lodged  a  caveat  with  the  registrar,  forbidding  regis- 
tration thereof.  The  respondents,  to  prevent  the  removal  of 
the  caveat,  petitioned  the  Supreme  Court  that  it  might  be  con- 
tinued in  force  as  if  no  proceedings  had  been  taken  for  the  re- 
moval thereof,  and  for  an  injunction  against  the  proposed  as- 
signment, and  obtained  an  order  to  that  effect.  The  court  ob- 
served, with  regard  to  the  remedy  by  injunction:     "But  as  to 
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land  under  the  real  property  act  the  case  for  relief  is  even 
stronger  than  it  is  as  to  land  under  the  old  system.  The  court 
cannot  only  act  upon  the  conscience  of  the  party  attempting  a 
breach  of  covenant  not  to  assign ;  it  can  effectually  prevent  any 
such  breach.  By  §  67  the  title  passes,  not  by  instrument,  but 
by  registration,  and  by  §  64  the  court  has  complete  control 
over  the  register.  The  21st  schedule,  under  which  these  pro 
ceedingB  are  taken,  enables  the  court  to  'make  an  order  estab- 
lishing the  right  of  the  caveator,'  and  also  'an  order  restraining 
the  execution  or  registration  of  any  dealing  with  land.'  (Rules 
6  and  11.)" 

Boucaut,  J.,  referred  to  §§  69,  70,  and  151  of  this  act,  and 
observed  that  "a  registered  title  thus  being  made  indefeasible 
with  provisions  which  would  enable  the  perpetration  of  gross 
fraud  unless  some  mode  were  provided  of  summarily  preventing 
an  attempted  fraud  or  wrongdoing,  the  system  of  caveats  was 
devised  by  pt.  16,  §  191,  by  which  any  person  claiming  to  be 
interested  in  land  may  lodge  a  caveat  forbidding  the  registra- 
tion of  any  treating  with  land." 

Sir  K.  Carson,  S.G.,  Lawson  Walton,  K.C.,  and  C.  C.  Scott, 
for  [106]  the  appellants,  contended  that  this  order  should  be 
reversed.  There  had  been  no  breach  of  covenant  which  on  its 
true  construction  did  not  apply  to  a  retransfer  of  the  lease  to 
the  original  lessees,  who  had  been  originally  accepted  by  the 
lessor  as  suitable  holders  of  his  land,  and  who  were  not  within 
the  scope  of  the  covenant  Both  at  law  and  in  equity  an  as- 
signee of  a  term  has  an  old-established  right  to  assign  it,  and 
to  get  rid  of  all  liabilities  thereunder.  See  VaUiani  v.  Dode- 
mede  (1742)  2  Atk.  546;  Onslow  v.  Corrie  (1817)  2  Madd. 
Ch.  330;  Lekeux  v.  Nash  (1745)  2  Strange,  1221;  Taylor  v. 
Shum  (1797)  1  Bos.  &  P.  21,  4  Revised  Rep.  759,  15  Eng.  RuL 
Cas.  503.  A  covenant  of  this  kind  does  not  estop  an  assignee 
from  setting  up  an  assignment  where  it  has  been  effected.  In 
other  words,  the  lessor's  remedy  is  for  its  breach, — that  is,  for 
damages,  not  by  injunction.  See  Paul  v.  Nurse  (1828)  8  Bam, 
&  C.  486,  2  Moody  &  R.  525,  7  L.  J.  K.  B.  12;  Williams  v. 
Earle  (1868)  L.  R.  3  Q.  B.  739,  9  Best  &  S.  740,  37  L.  J. 
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Q.  B.  K  8.  231,  19  L.  T.  N.  S.  238,  16  Week.  Rep.  1041. 
Where  an  injunction  is  sought,  the  right  ought  to  be  clearly 
established.  McCormick  v.  Stowell  (1885)  138  Mass.  431,  ia 
an  authority  against  its  existence.  It  was  there  held  that  the 
true  construction  of  a  covenant  not  to  assign  without  consent 
does  not  extend  so  far  as  to  prohibit  a  reassignment  to  the  origi- 
nal lessee,  for  that  by  the  lease  the  lessor  had  consented  to  take 
the  lessee  as  his  tenant  for  the  full  term  mentioned  therein,  a 
consent  which  was  available  for  any  reassignment  to  him.  The 
English  cases  are  also  to  the  effect  that,  damages  being  a  suf- 
ficient remedy,  the  court  will  not  interfere  by  injunction,  es- 
pecially where  the  right  is  not  completely  established,  or,  as  in 
this  case,  left  doubtful.  See  Dyke  v.  Taylor  (1861)  3  De  G. 
F.  &  J.  467,  30  L.  J.  Ch.  N.  S.  281,  7  Jur.  N.  S.  583,  3LT. 
N.  S.  717,  8  Week.  Rep.  403,  a  case  where  an  injunction  was 
refused  because  no  sufficient  case  of  mischief  was  made  out; 
Corporation  of  Bristol  v.  Weaicott  (1879)  12  Ch.  D.  461,  41 
L.  T.  N.  S.  117,  27  Week.  Rep.  841 ;  Seton  on  Decrees,  vol. 
I.  p.  529,  referring  to  Donnell  v.  Bennett  (1883)  22  Ch.  D. 
835,  52  L.  J.  Ch.  N.  S.  414,  48  L.  T.  N.  S.  68,  31  Week. 
Rep.  316;  Low  v.  Innes  (1864)  4  De.  J.  &  8.  295,  10  Jur.  N. 
S.  1037,  11  L.  T.  N.  S.  217;  Lehmonn  v.  MeAHhur  (1868) 
L.  R.  3  Ch.  496,  37  L.  J.  Ch.  N.  S.  625,  18  L.  T.  K.  S.  806, 
16  Week.  Rep.  877.  Reference  was  also  made  to  In  re  Duggan 
(1882)  2  N.  Z.  L.  R.  144;  Treloar  v.  Bigge  (1874)  L.  R,  9 
Ex.  151,  43  L.  J.  Exch.  N.  S.  95,  22  Week.  Rep.  843;  Sear  v. 
House  Property  and  Investment  Society  (1880)  16  Ch.  D. 
387,  50  L.  J.  Ch.  N.  S.  77,  48  L.  T.  N.  S.  531,  29  Week.  Rep. 
192,  45  J.  P.  204. 

[107]  Warrington,  K.C.,  Marshall  Hall,  E.C.,  and  Terrell, 
for  the  respondents,  were  not  heard. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Macnaghten :    Their  Lordships  are  of  opinion  that 

this  is  a  clear  case.     They  have  listened  to  a  very  able  and 

learned  argument  on  behalf  of  the  appellant    It  was  contended, 

in  the  first  place,  that  there  has  been  no  breach  at  all,  and  that 

B.  R.  Cm.  Vol.  II.  -61. 
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the  covenant  in  question  cannot  apply  to  a  reassignment  to 
the  original  lessees.  Why  not?  It  is  admitted  that  the  cove- 
nant runs  with  the  land.  It  cannot  he  disputed  that  tie  present 
tenant  is  bound  by  the  covenant  He  now  proposes  to  assign 
the  lease  to  persons  who  have  admitted  in  writing  that  if  the 
lease  falls  into  their  hands  they  will  not  be  able  to  pay  the 
rent.  Why  should  the  circumstance  that  those  persons  were  ac- 
cepted as  tenants  some  time  ago,  when  they  were,  or  were  sup- 
posed to  be,  in  a  good  financial  position,  make  any  difference! 
The  covenant  is  quite  plain.  It  is  that  the  lessee,  the  person 
who  for  the  time  being  stands  in  that  relation  to  the  lessor, 
shall  not  assign  to  any  person  without  the  lessor's  consent.  The 
Attention  of  their  Lordships  has  been  called  to  an  American 
decision,  for  the  purpose  of  showing  that  the  original  lessee 
was  not  within  the  scope  of  such  a  covenant  With  the  utmost 
respect  for  the  court  that  pronounced  the  decision,  their  Lord- 
ships are  unable  to  accept  it  as  an  authority  for  that  proposition. 

Then  it  was  said  that  this  was  not  a  case  for  an  injunction. 
Again,  why  not?  The  appellant  threatens  to  commit  a  clear 
Jreach  of  a  plain  contract  expressed  in  a  negative  form. 

According  to  the  doctrine  expounded  by  Lord  Cairns  in 
Doheriy  v.  Allman  (1878)  3  App.  Cas.  at  pp.  719,  720,  39 
L.  T.  N.  S.  129,  26  Week.  Rep.  513,  that  is  a  case  in  which  the 
Court  of  Chancery  in  this  country  would  not  hesitate  to  grant 
an  injunction.  The  remedy  by  injunction  seems  to  be  all  the 
more  necessary  in  Australia,  because,  if  the  assignee  gets  on  the 
register,  very  serious  mischief  may  be  done,  as  the  learned 
Judges  of  the  Supreme  Court  have  pointed  out 

Lastly,  it  was  urged  that  the  injunction  was  not  in  proper 
[108]  form.  The  exact  form  in  which  it  was  contended  it  ought 
to  be  granted,  if  granted  at  all,  was  not  very  clearly  explained. 
It  appears  to  their  Lordships  that  the  injunction  is  perfectly 
right;  if  confined  to  the  past  it  would  be  futile.  It  is  in  the 
very  words  of  the  covenant,  and  there  is  reserved  liberty  to 
apply,  so  that  there  will  be  an  opportunity  of  taking  the  opinion 
of  the  court  cheaply  and  expeditiously,  if  any  question  hereafter 
arises  as  to  the  propriety  of  the  lessor  withholding  his  content 
in  any  particular  case. 
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Their  Lordships  do  not  think  it  necessary  to  go  farther  into 
the  case,  because  they  adopt  without  reserve  or  qualification 
the  reasons  of  the  learned  Chief  Justice  and  his  colleagues,  and 
for  those  reasons  they  think  the  appeal  ought  to  he  dismissed. 
Xt  would  serve  no  useful  purpose  to  repeat  those  reasons  or  to 
restate  them  in  a  different  form. 

Their  Lordships  will,  therefore,  humbly  advise  His  Majesty 
that  this  appeal  ought  to  be  dismissed,  and  the  appellant  must 
pay  the  costs. 

Solicitors  for  appellant:  Snow,  Fox,  &  Higginson, 
Solicitor  for  respondents:  Horace  W.  Chatterton. 

Note.  —  Effect  of  proviso  in  lease  against  assignment  without 
consent  upon  right  of  assignee  to  assign. 
I.  Beaasignment  to  original  lessee,  803. 
II.  Where  proviso  operates  as  a  condition,  804. 

III.  Where  proviso  is  regarded  as  a  covenant,  806. 

IV.  Summary,  808. 

1.  Reassifftunent  to  original  lasuce. 

The  specific  question  decided  in  MoEaohabn  v.  Colton,  as  to 
whether  a  covenant  in  a  lease  not  to  assign  without  the  lessor's  con- 
sent applies  to  a  reassignment  to  the  original  lessor,  is  one  upon 
which  there  is  little  authority. 

In  the  esse  of  McCormick  v.  Stowell  (1885)  138  Mass.  431,  which 
the  court  in  the  decision  above  reported  declined  to  follow,  it  was 
held  that  a  covenant  by  a  lessee  that  he,  or  others  having  his  estate  in 
the  premises,  will  not  assign  without  the  written  consent  of  the 
lessor,  does  not,  by  its  true  construction,  extend  so  far  as  to  prohibit 
a  reassignment  to  the  lessee  himself  without  a  new  and  special  consent 
of  the  lessor ;  upon  the  ground  that  as  by  the  lease  itself  the  lessor 
consents  to  take  the  lessee  as  his  tenant  for  the  full  term  mentioned 
in  the  lease,  this  consent  is  available  for  any  reassignment  to  the 
original  lessee  during  the  term. 

The  correctness  of  this  decision  is  impliedly  reaffirmed  in  Don- 
aldson v.  Strong  (1907)  195  Mass.  429,  81  N.  E.  867,  in  which  it  is 
cited  as  authority  for  the  statement  that  the  assignee  may  relieve  him- 
self from  the  burdens  of  the  lease  by  subsequent  assignment,  even 
when  there  is  a  covenant  against  assigning  the  lease  without  the 
lessor's  consent,  at  least  when  the  assignment  is  made  to  the  original 
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But  the  correctness  of  the  decision  in  McCormick  v.  Btowett,  supra, 
is  disputed  in  Munro  v.  Waller  (1896)  28  Out.  Rep.  29,  in  which  a 
reassignment  to  the  original  lessee  was  held  a  breach  of  a  covenant 
in  statutory  form  not  to  assign  without  leave  "onto  any  person  or 
persons  whomsoever,"  the  court  saying  that,  independently  of  the 
reasons  based  on  changes  in  the  lessee's  pecuniary  circumstances 
which  might  render  a  lessor  unwilling  to  have  the  lease  assigned  to 
the  original  lessee,  it  would  be  frittering  away  the  words  of  the  stat- 
ute and  contract  made  between  the  parties,  if  an  exception  should  be 
made  from  the  words  of  the  covenant  that  the  parties  did  not  choose 
to  make  themselves. 

II.  Where  proviso  operate*  as  a  condition. 

There  is,  however,  a  ground  upon  which  the  assignee  of  a  lease  con- 
taining a  covenant  against  assignment  without  the  lessor's  consent 
may  be  held  not  to  be  precluded  from  reassigning  either  to  the  origi- 
nal lessee  or  to  a  stranger.  This  is  the  doctrine  of  Bumper's  Case 
(1578)  4  Coke,  119b,  1  Smith,  Lead.  Cas.  11th  ed.  32,  where  it  was 
held  that  a  condition  in  a  lease  that  the  lessee  or  his  assigns  shall  not 
alien  without  the  special  license  of  the  lessor  is  determined  by  an 
alienation  by  license,  so  that  no  subsequent  alienation  is  a  breach  of 
the  condition;  the  ground  of  such  decision  being  stated  to  be  that 
the  lessors  having  licensed  the  lessee  to  alien,  "They  shall  never  de- 
feat by  force  of  the  said  proviso,  the  term  which  is  absolutely  aliened 
by  their  license,  inasmuch  as  the  assignee  has  the  same  term  which 
was  assigned  by  their  assent ;  so  if  the  lessors  dispense  with  one  aliena- 
tion, they  thereby  dispense  with  all  alienations  after,  for  inasmuch  as 
by  force  of  the  lessors'  license,  and  of  the  lessee's  assignment,  the 
estate  and  interest  of  Tubbe  [the  first  assignee]  was  absolute,  it  is 
not  possible  that  his  assignee,  who  has  his  estate  and  interest,  (.hall 
be  subject  to  the  first  condition" 

And  the  same  result  follows  notwithstanding  the  license  is  to  as- 
sign to  a  particular  person.  Brummell  v.  Macpherson,  (1807)  14 
Ves.  Jr.  173. 

Bumper's  Case,  although  sometimes  characterized  as  a  "venerable 
error,"  and  "a  stumbling  block  in  the  way  of  the  profession"  (see 
1  Washb.  Beal  Prop.  6th  ed.  p.  379,  note),  has  been  generally  fol- 
lowed, though  often  with  disapproval.  It  has,  however,  been  elimi- 
nated from  the  body  of  English  law  by  legislation  (32  ft  23  Vict 
chap.  35,  §§  1-3,  which  provides  that  a  license  to  do  anything  which 
would  be  otherwise  a  breach  of  a  condition  or  covenant  in  a  lease 
will  extend  only  to  the  specific  act  licensed  to  be  done ;  and  23  4  24 
Vict.  chap.  38,  §  6).  See  Byton  v.  Jones  (1870)  21  L.  T.  N.  S. 
789.    A  similar  statute  (29  Vict.  chap.  28,  §§  1,  2,  Out.  Bev.  Stat 
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1887,  chap.  143,  §§  12,  13)  exists  in  the  province  of  Ontario.  See 
Balwin  v.  Wanzer  (1898)  88  Out  Rep.  618. 

Its  doctrine  has  been  frequently  recognized  in  the  United  States 
(see  note  in  11  L.H.A.(N.S.)  398,  upon  "Effect  of  license  to  commit 
a  breach  of  a  condition  subsequent  with  respect  to  real  property, 
or  the  waiver  of  a  past  breach  thereof,  to  extinguish  the  condition") 
and  may  therefore  be  regarded  as  law,  except  where  varied  by  statute. 

It  may  be  said,  in  passing,  that  this  rule  has  been  held  not  to 
apply  to  a  provision  against  underletting  without  consent.  See  Doe 
ex  dem.  Boscawen  v.  Bliss  (1813)  4  Taunt,  735;  Dm  ex  dem.  Grif- 
fith v.  Pritchard  (1833)  5  Barn.  &  Ad.  781,  2  Nev.  &  M.  489,  3 
L.  J.  K.  B.  N.  S.  11 ;  Seaver  v.  Coburn  (1852)  10  Cush.  324;  Fidel- 
ity Trust  Co.  v.  Eohn  (1904)  27  Pa.  Super.  Ct.  374;  McKildoe  v. 
Darracott  (1856)  13  Gratt.  278. 

Since  a  covenant  not  to  assign  usually  has  the  force  of  a  condition 
by  being  joined  with  a  provision  that,  in  case  of  the  breach  of  any  of 
the  covenants  of  the  lease,  the  lessor  may  re-enter  and  declare  the 
lease  forfeited  (the  only  remedy  of  the  lessor  otherwise  being  the 
rather  un  satis  factory  one  of  an  action  at  law  for  damages  for  breach 
of  covenant),  it  has  accordingly  been  held  that  in  such  case  the  con- 
Bent  of  the  lessor  to  an  assignment  dispenses  with  and  puts  an  end 
to  the  condition  forever,  so  far  as  it  gives  the  lessor  the  right  of  for- 
feiture, leaving  the  assignee  free  to  again  assign  without  consent. 
See  Chipman  v.  Emerie  (1856)  6  Cal.  49,  63  Am.  Dec  80;  Ger- 
man-American Sou.  Bank  v.  Gollmer  (1909)  155  Cal.  683,  24  L.K.A. 
(N.S.)  1066,  102  Pac.  932;  Reid  v.  John  F.  Wiessner  Brewing  Co. 
(1898)  88  Md.  234,  40  Atl.  877;  Pennock  v.  Lyons  (1875)  118 
Mass.  92;  Lynde  v.  Hough  (1857)  27  Barb.  415  (obiter) ;  Siefhe 
v.  Koeh  (1866)  31  How.  Pr.  383;  fleeter  v.  Eckstein  (1874)  60 
How.  Pr.  445. 

And  this,  notwithstanding  the  lease  is  assigned  with  all  its  cove- 
nants, terms,  and  conditions.  Reid  v.  John  F.  Wiessner  Brewing  Co. 
(1898)  88  Md.  234,  40  Atl.  877. 

It  has  also  been  held  that  a  like  result  follows  where  the  forfeiture 
arising  from  an  assignment  without  consent  is  waived  by  the  lessor. 
German-American  8av.  Bank  v.  Qollmer  (1909)  155  Cal.  683,  24 
L.B.A.(N.S.)  1066,  108  Pac.  932;  Murray  v.  Earway  (1874)  66 
X.  T.  337.  (But  compare  Doe  ex  dem.  Boscawen  v.  Bliss  (1813)  4 
Taunt.  735,  where  the  opinion  is  expressed  that  tolerance  is  not 
tantamount  to  license  within  the  doctrine  of  Dumpor's  Case.) 

A  condition  against  assignment  without  consent,  being  necessarily 
single  in  its  nature,  is  wholly  discharged  by  the  consent  or  waiver 
(German- American  Sav.  Bank  v.  Qollmer  (1909)  165  Cal.  683,  24 
L.B.A.(N.S.)  1066,  102  Pac.  932,  and  therefore  if  a  lessee  should, 
after  his  assignment  contrary  to  his  covenant,  procure  a  reassign- 
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ment  of  the  lease  to  himself,  a  forfeiture  would  not  be  worked  by  bis 
assignment  the  second  time  (McOlynn  v.  Moore  [1864]  25  C*L  384, 
obiter). 

But  where  the  lessor  attaches  as  a  condition  to  his  consent  in  an 
assignment  a  restriction  against  farther  assignments,  the  assignee 
may  not  assign  without  consent,  especially  where  the  license  to  assign 
is  limited  to  a  particular  person,  and  the  assignee,  in  consideration 
of  the  consent  of  the  lessor  to  the  assignment,  expressly  agrees  to 
perform  all  the  covenants  and  conditions  of  the  lease  (Springer  v. 
Chicogo  Real  Estate  Loan  &  T.  Co.  [1903]  202  111.  17,  66  N.  E. 
850;  Kew  v.  Trainor  [1894]  150  111.  150,  37  N.  E.  223),  in  which 
latter  case  the  court  said :  "We  perceive  no  reason  why  the  role  that 
a  license  once  granted  removes  the  condition  may  not  be  controlled 
by  the  contract  of  the  parties.  The  stipulations  in  the  first  assign- 
ment are  plain,  and  we  see  no  reason  why  they  did  not  carry  with 
them  the  provisions  for  re-entry  contained  in  the  lease  for  a  viola- 
tion of  its  provisions." 

So  also,  in  Seid  v.  John  F.  Wiessner  Brewing  Co.  (1898)  88  'AA. 
234,  40  Atl.  877,  it  is  intimated  that  the  lessor  may  preclude  the 
assignee  from  reassigning  without  consent,  by  superadding  to  bis 
consent  a  restriction  on  subsequent  assignmenta. 


But  although  a  proviso  against  assignment  without  consent  may, 
in  consequence  of  the  somewhat  technical  rule  above  discussed,  cease 
to  operate  as  a  condition  bo  as  to  give  a  lessor  who  has  consented  to 
an  assignment,  or  waived  a  breach  of  the  condition,  the  right  there- 
after to  terminate  the  lease  in  consequence  of  a  subsequent  assign- 
ment without  consent,  it  may,  nevertheless,  continue  to  operate  as  a 
covenant,  for  a  breach  of  which  the  assignee,  if  bound  thereby,  may 
be  held  liable  in  an  action  for  damages.  And  he  is,  of  course,  similar- 
ly liable,  if  bound  thereby,  where  the  proviso  has  no  other  operation 
than  as  a  covenant. 

While  it  may  be  regarded  as  settled  that  where  a  covenant  not  to 
assign  without  license  purports  to  bind  not  only  the  original  lessee, 
but  his  assigns  also,  it  runs  with  the  land,  and  therefore  renders  the 
assignee  liable  in  damages  for  its  breach,  it  is  still  an  open  question 
whether  such  a  covenant  will  be  regarded  as  running  with  the  land, 
and  so  binding  upon  an  assignee,  where  assigns  are  not  mentioned. 

That  a  covenant  not  to  assign  without  license  is  one  which  touches 
or  concerns  the  land,  and  therefore  runs  with  it  and  binds  an  as- 
signee, at  least  where  the  covenant  purports  to  bind  both  the  lessee 
and  his  assigns,  was  established  by  the  case  of  William*  v.  Earle 
(1868)  L.  E.  3  Q.  B.  739,  9  Best.  A  S.  740,  37  L.  J.  Q.  B. 
N.  S.  231,  19  L.  T.  N.  S.  238,  16  Week.  Sep.  1041;  but  Blackburn, 
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J.,  who  decided  that  case,  is  stated,  in  a  note  to  West  v.  Dobb  (1869) 
L.  B.  4  Q.  B.  634,  to  have  protested  against  the  judgment  in  that 
case  being  taken  to  have  decided  that  such  a  covenant  will  run  with 
the  land  and  bind  an  assignee  of  the  lease  where  the  covenant  does 
not  purport  to  bind  assigns. 

The  conclusion  reached  in  Williams  v.  Earle,  supra,  is  also  adopted 
in  Varley  v.  Coppard  (1878)  L.  B.  7  C.  P.  505,  86  L.  T.  N.  S.  882, 
20  Week.  Eep.  972,  and  in  McEachabn  v.  Colton. 

In  Paul  v.  Nurse  (1828)  2  Moody  &  It.  525,  8  Barn.  &  C.  486, 
7  L.  J.  K.  B.  12,  in  which  the  question  was  as  to  the  efficacy  of  an 
assignment  without  consent,  by  an  assignee  with  consent,  to  exon- 
erate him  from  liability  for  rent,  it  was  contended  that  the  reasons 
given  in  Dumpor's  Case,  supra,  apply  to  a  condition,  and  not  to  a 
covenant,  and  that  the  rule  should  not  be  extended  to  a  case  of  a  mere 
covenant,  but  the  court,  in  holding  the  assignment  valid  whether  or 
not  there  was  a  breach  of  covenant,  did  not  find  it  necessary  expressly 
to  decide  the  question ;  although  it  was  intimated  by  Bayley,  J.,  that 
the  plaintiff  might  have  a  remedy  by  an  action  on  the  covenant  not 
to  assign,  at  the  same  time,  however,  questioning  whether  the  de- 
fendant was  within  the  covenant,  which  did  not  extend  to  assignees. 

In  Philpot  v.  Hoare  (1741)  2  Atk.  219,  it  was  held  that  a  cove- 
nant in  a  lease  not  to  assign  did  not  run  with  the  land  to  the  as- 
signee, because  assignees  were  not  bound  by  name  in  the  covenant 

A  covenant  not  to  assign  without  consent,  which  purports  to  bind 
only  the  lessee,  or  the  lessee  and  his  executors  or  administrators,  will 
not  bind  an  assignee.  Doe  ex  dem.  Cheere  v.  Smith  (1814)  5 
Taunt.  795,  1  Marsh.  359,  8  Rose,  280,  15  Revised  Bep.  660;  Paul 
v.  Nurse  (1828)  2  Moody  &  B.  525,  8  Barn.  &  C.  486,  7  L.  J.  K.  B. 
12  (obiter) ;  Dougherty  v.  Matthews  (1865)  35  Mo.  520,  88  Am. 
Dec.  126. 

But  in  Horsey  Estate  v.  Steiger  [1899]  2  Q.  B.  79,  68  L.  J.  Q. 
B.  N.  S.  743,  47  Week.  Bep.  644,  80  L.  T.  N".  S.  857,  15  Times 
L.  R.  367,  it  is  broadly  stated,  obiter,  that  a  covenant  against  assign- 
ment runs  with  the  land. 

The  Canadian  decisions  npon  the  point  are  also  inconclusive.  In 
Lee  v.  Lorch  (1875)  37  TJ.  C.  Q.  B  262  the  conrt  was  divided 
npon  the  question  whether  such  a  covenant  will  run  with  the  land  and 
bind  assignees  where  they  are  not  named ;  while  in  Toronto  Hospital 
v.  Denkam  (1880)  31  XT.  C.  C.  P.  203,  it  was  held  assignees  were 
bound  although  not  named.  But  in  Crawford  v.  Bugg  (1886)  12 
Ont.  Bep.  8,  it  was  stated  to  he  doubtful  whether  the  covenant  runs 
with  the  land.  The  point  has  since  been  settled  in  the  province  of 
Ontario  by  statute  (49  Vict.  chap.  81,  Ont.  Eev.  Stat.  1897,  chap. 
125,  §  3),  which  provides  that,  unless  the  contrary  is  expressly  stated 
in  the  lease,  the  covenant  not  to  assign  or  sublet  without  leave  shall 
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ran  with  the  land  demised  and  shall  bind  the  heira,  executors,  ad- 
ministrators, and  assigns  of  the  lessee  whether  mentioned  in  the 
lease  or  not. 

It  has  also  been  held  in  this  country  that  a  covenant  in  a  lease  not 
to  assign  may  become  binding  on  an  assignee,  if  it  specifically  pro- 
hibits assignment  by  the  assignee  of  the  lease.  Springer  v.  Chicago 
Real  Estate  Loan  &  T.  Go.  (1903)  203  111.  17,  66  N.  E.  850. 

And  see  Jackson  ex  dem.  Livingston  v.  Groat  (1827)  1  Cow.  285, 
in  which  a  covenant  by  a  lessor  that,  if  the  lessee  or  his  assigns  shall 
be  minded  to  Bell  or  dispose  of  their  interest,  they  may  do  so,  first 
giving  the  pre-emption  to  the  lessor  and  paying  one  tenth  of  the 
purchase  money  to  him,  waa  held  to  extend  not  only  to  the  imme- 
diate assignment  by  the  leasee,  bat  to  his  assignee. 

Where  the  lease  is  not  under  seal,  a  covenant  not  to  assign  can- 
not be  regarded  as  one  running  with  the  land  or  thing  demised. 
Dougherty  v.  Matthews  (1866)  35  Mo.  520,  88  Am.  Dec.  126. 


The  effect  of  the  foregoing  decisions  may  be  summarized  by  stating 
that,  in  the  absence  of  statutory  provision  altering  the  common-law 
rule,  or  a  contractual  obligation  entered  into  with  the  lessor  by  the 
assignee,  the  lessor  cannot  base  a  claim  to  forfeiture  of  the  lease 
upon  a  subsequent  assignment  by  an  assignee  without  consent ;  that 
the  assignee  may  nevertheless  be  liable  on  account  of  a  subsequent  as- 
signment without  consent,  in  an  action  for  damages  for  breach  of 
covenant  where  the  covenant  against  assignment  runs  with  the  land ; 
which  it  does  where  it  purports  to  bind  not  only  the  original  lessee, 
but  his  assigns  also;  and  that  there  is  a  conflict  of  opinion  as  to 
whether  a  reassignment  to  the  original  leasee  constitutes  a  breach  of 
such  a  covenant  or  condition.  B.  8.  0. 
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LOVELESS  v.  FITZGERALD.  SO: 

rsuPKEME  COURT  OF  CANADA.] 

THOMAS  A.  LOVELESS  {Defendant),  Appellant, 

and 

FREDERICK    ARDIEL    FITZGERALD    and    Others 

(Plaintiffs),  Respondents. 

42  Cu.  S.  C.  254. 
ON  APPEAL  PROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 


Where  partners  are  lessees  of  a  term  for  years,  and  have  covenanted 
not  to  assign  or  sublet  without  the  consent  in  writing  of  the  lessor, 
an  assignment  by  one  of  bis  interest  in  the  lease  to  bis  copartner,  with- 
out meh  consent,  is  a  breach  of  each  covenant.  Farley  v.  Ooppard 
(1872)  L.  R-  7  C.  P.  505,  20  I-  T.  N.  8.  882,  20  Week.  Rep.  972,  fol- 

The  lease  provided  that,  having  performed  all  their  covenants  and 
agreements  contained  in  the  lease,  the  lessees,  on  giving  six  months' 
notice  in  writing  to  the  lessor  before  the  expiration  of  the  term,  that 
they  required  it,  would  be  entitled  to  a  renewal. 

Held,  that  a  breach  (after  the  said  notice  was  given)  of  their  cove- 
nant in  the  lease  not  to  assign  without  leave  caused  a  forfeiture  of  the 
right  to  renewal. 

Judgment  appealed  from  (17  Ont.  L.  Rep.  254)  affirmed. 

(October  6,  1009.) 

Present: — Sir  Charles  FHcpatrlck,  C.J.,  and  Davies,  Idiugton,  Duff,  and 
Anglin,  J  J. 

Appbat.  from  a  decision  of  the  Court  of  Appeal  for  Ontario 
(17  Ont.  L.  Rep.  254,  sub  nom,  Fitzgerald  v.  Barbour),  affirm- 
ing the  judgment  at  the  trial  in  favor  of  the  plaintiffs. 

In  1904  the  appellant  Loveless  and  one  Barbour,  partners  in 
business,  became  assignees  of  a  lease  for  a  term  to  expire  in 
August,  1007,  and  signed  an  agreement  [256]  to  pay  the  rent 
and  observe  all  the  obligations,  stipulations,  and  agreements 
contained  therein.  The  lease  contained  a  covenant  by  the  lessees 
not  "to  assign  or  sublet  without  leave,"  and  provided  that  the 
lessors,  in  case  the  lessees  had  kept  and  performed  all  their  cove- 


vGoogle 


810  SUPREME  COUlfT  OP  CANADA. 

nants  and  agreements,  and  should  give  notice  in  writing  to  the 
lessors  six  months  before  the  term  expired  that  they  required 
it,  would  grant  a  renewal  of  the  lease  for  a  further  term  of  five 
years. 

The  bit  months'  notice  for  renewal  was  given,  but  before  the 
term  expired  the  partnership  between  the  lessees  was  dissolved, 
and  Barbour,  withont  leave  of  the  lessors,  assigned  all  his  inter- 
est in  the  lease  to  his  eolessee,  Loveless.  When  the  term  ended 
the  lessors  refused  to  renew,  and  brought  an  action  for  posses- 
sion of  the  premises. 

The  two  questions  raised  for  decision  in  the  case  were:  1 
Was  the  assignment  by  Barbour  to  his  copartner  a  breach  of  the 
covenant  not  to  assign  without  leave?  2.  If  it  was,  having 
been  made  after  the  notice  was  given,  did  it  work  a  forfeiture 
of  the  right  to  a  renewal? 

The  trial  Judge  and  Court  of  Appeal  held  that  there  hid 
been  a  breach  of  the  covenant  not  to  assign,  which  entitled  the 
lessors  to  re-enter  and  take  possession  of  the  premises.  The 
lessee  Loveless  appealed  from  the  judgment  of  the  Court  of 
Appeal  to  the  Supreme  Court  of  Canada. 

Gibbons,  K.C.,  and  Geo.  S.  Gibbons,  for  the  appellant  As 
soon  as  the  notice  was  given,  no  breach  having  occurred  up  to 
that  time  at  all  events,  the  term  was  [256]  extended.  24  Cyc. 
p.  1008;  Finch  v.  Underwood  (1876)  2  Ch.  D.  310,  45  L.  J. 
Ch.  N.  S.  522,  34  L.  T.  N.  S.  779,  24  Week.  Rep.  657,  16  Eng. 
Rul.  Cas.  15;  Bastin  v.  Bidwett  (1881)  18  Oh.  D.  238,  44  L 
T.  N.  S.  742. 

The  breach,  if  any,  was  waived  by  the  subsequent  acceptance 
of  rent.  Foa  on  Landlord  and  Tenant  (4th  ed.)  pp.  263,  et 
seq. ;  Davenport  v.  The  Queen  (1877)  3  App.  Cas.  115,  47 
L.  J.  P.  C.  N.  S.  8,  87  L.  T.  N.  S.  727 ;  Croft  v.  Lumley  (18581 
6H.L  Cas.  672,  27  L.  J.  Q.  B.  N.  S.  321,  4  Jur.  N.  S.  903, « 
Week.  Rep.  523. 

A  transfer  to  a  copartner  is  not  a  breach  of  the  covenant  not 
to  assign.  Grove  v.  Portal  [1902]  1  Ch.  727,  71  L.  J.  Ch.  N. 
S.  299,  86  L.  T.  N.  S.  350,  18  Times  L.  R.  319 ;  Corporation 
of  Bristol  v.  Westcott  (1879)  12  Ch.  D.  461,  41  L.  T.  N.  S. 
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117,  27  Week.  Rep.  841;  Varley  v.  Coppard  (1872)  L.  R  7 
0.  P.  605,  26  L.  T.  N.  S.  882,  20  Week.  Rep.  972,  is  not  an 
authority  against  the  present  appellant.  In  that  case  there  was 
no  privity  of  covenant  between  the  lessor  and  the  assignee  of 
the  term,  while  here  the  retiring  partner,  Barbour,  still  remains 
liable  to  the  lessor  on  his  covenants.  Moreover,  later  cases  have 
shaken  its  authority.  See  Langton  v.  Henaon  (1905)  92  L.  T. 
N.  S.  805 ;  Honey  Estate,  Limited  v.  Steiger  [1898]  2  Q.  B. 
259,  67  L.  J.  Q.  R  N.  S.  747,  79  L.  T.  N.  S.  116,  14  Times 
L.  R  407,  [1899]  2  Q.  B.  79,  68  L.  J.  Q.  B.  N.  S.  743,  47 
Week.  Rep.  644,  80  L.  T.  N.  S.  857,  15  Times  L.  R  367. 

Shepley,  K.C.,  and  Judd,  K.C.,  for  the  respondents.  The 
lessees  were  tenants  in  common  only.  R.  S.  O.  [1897]  chap. 
119,  §  11. 

No  case  of  waiver  is  made  out  The  trial  Judge  decided 
against  appellant  on  the  point,  and  his  decision  was  affirmed  by 
the  Court  of  Appeal. 

Yarley  v.  Coppard  (1872)  L.  R  7  C.  P.  506,  26  L.  T.  N.  S. 
882,  20  Week.  Rep.  972,  is  conclusive  in  our  favor.  It  has  been 
followed  in  England  and  was  discussed  in  Munro  v.  Waller 
(1896)  28  Ont.  Rep.  29,  where  the  distinction  was  made  be- 
tween parting  with  possession  and  assigning. 

[267]  The  Chief  Justice  was  of  opinion  that  the  appeal 
should  be  dismissed  for  the  reasons  given  in  the  court  below. 

Davies,  J. :  Soring  the  argument  I  was  inclined  to  the  opin- 
ion that  Mr.  Gibbons  has  successfully  distinguished  Varley  v. 
Coppard  (1872)  L.  R  7  C.  P.  605,  26  L.  T.  N.  S.  882,  20 
Week.  Rep.  972.  Subsequent  reflection  and  consultation  with 
my  colleagues,  however,  convinced  me  that  I  was  wrong,  and 
that  in  this  appeal  that  case  should  be  treated  as  correctly  stat- 
ing the  law  applicable  to  the  facts  before  as.  I  have  read  the 
opinion  of  Mr.  Justice  Anglin,  and  concur  in  his  reasoning  and 
conclusion. 

Idington,  J.,  and  Duff,  J.,  agreed  with  Anglin,  J. 

Anglin,  J. :     The  defendant  Loveless  appeals  from  the  judg- 
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ment  of  the  Court  of  Appeal  for  Ontario  affirming  the  judg- 
ment of  Meredith,  C.J.,  awarding  to  his  landlords  possession 
of  certain  leasehold  premises  in  the  city  of  London. 

The  original  lease  of  these  premises,  made  for  a  term  of  five 
years  to  N.  F.  Yeo  and  A.  P.  Teo,  was  assigned  by  them, 
with  the  approval  of  the  lessor,  to  the  defendants  Barbour  and 
Loveless,  who  were  partners  in  trade.  It  contained  a  provision 
for  extension  for  a  farther  term  of  five  years  upon  the  tenants 
observing  all  their  covenants  and  giving  written  notice  six 
months  before  the  expiration  of  the  original  term  of  their  desire 
for  such  extension.  The  lessees  had  covenanted  not  to  assign 
without  leave.  The  tenants,  Barbour  and  Loveless,  gave  due 
notice  of  their  desire  for  an  extension.  After  the  notice  had 
been  given  and  before  the  expiry  of  the  original  term,  they  dis- 
solved [258]  partnership,  and  thereupon  Barbour,  without  the 
leave  of  the  landlords,  assigned  his  interest  in  the  lease  to  Love- 
less. This,  the  plaintiffs  maintain,  was  a  breach  of  the  cove- 
nant not  to  assign  without  leave,  and  entitled  them  to  refuse 
the  extension  demanded.  The  tenant  Loveless  refusing  to  quit 
the  premises  on  the  expiry  of  the  original  term,  this  action  was 
brought  to  recover  possession  from  him. 

The  defendant  rests  his  appeal  upon  two  grounds:  (1)  That 
the  transfer  without  leave,  upon  dissolution  of  the  partnership, 
of  the  interest  of  his  erat-while  partner  in  the  leasehold  prem- 
ises, which  had  been  occupied  by  the  partnership,  did  not  con- 
stitute a  breach  of  the  covenant  against  assignment  without 
leave;  (2)  that  if  it  were  such  a  breach  of  covenant  it  would 
not  disentitle  him  to  the  benefit  of  the  extended  term,  because 
it  occurred  after  he  and  hie  former  partner  had  given  to  the 
landlords  notice  of  their  intention  to  exercise  their  option  for 
an  extension  of  their  term ;  that  an  assignment  thereafter  could 
operate  only — if  at  all — as  a  ground  of  forfeiture,  and  that  as 
a  ground  of  forfeiture  it  had  not  only  not  been  taken  advantage 
of,  but  had  been  waived  by  the  landlords'  acceptance  of  two  gales 
of  rent. 

The  first  point  is,  in  my  opinion,  concluded  against  the  ap- 
pellant by  Varley  v.  Coppard  (1872)  L.  R  7  C.  P.  505,  26 
L.  T.  N.  S.  882,  20  Week  Rep.  972.    The  only  differences  be- 
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tween  that  case  and  this  are:  First,  that  there  the  lease  was 
made  originally  to  a  single  tenant  and  was  afterwards  assigned 
to  two  partners  in  trade,  while  in  the  present  case  there  were 
two  original  lessees,  who,  with  the  landlords'  consent,  assigned 
to  the  appellant  and  his  partner;  and,  second,  that  in  [259]  Var- 
ley v.  Coppard,  supra,  there  was  merely  privity  of  estate  be- 
tween the  landlord  and  the  assignees  of  the  lease,  whereas  here 
the  appellant  and  his  partner  bad  covenanted  directly  with  the 
landlord  for  payment  of  rent,  etc 

The  rights  and  obligations  of  assignees  of  a  lease,  who  hold 
subject  to  a  covenant  against  assignment  without  leave,  most  in 
my  view  be  the  same,  whether  the  lease  was  originally  made  to 
a  single  lessee  or  to  several  lessees.  I  find  nothing  in  the  slight 
difference  in  this  respect  distinguishing  the  present  case  in 
principle  from  Varley  v.  Coppard,  supra. 

That  there  is  privity  of  covenant  between  the  landlord  and 
tbe  assignees  in  the  present  case,  and  that  the  assignor  therefor 
remained  liable  to  the  landlord  for  the  rent  of  the  premises  for 
the  remainder  of  the  term,  notwithstanding  the  assignment, 
whereas  in  Varley  v.  Coppard,  supra,  there  being  no  such  privi- 
ty of  covenant  but  only  privity  of  estate,  the  assignor's  liability 
to  the  landlord  for  rent  ceased  upon  the  assignment,  seems  at 
first  blush  a  difference  of  substance.  But  the  covenant  not  to 
assign  without  leave  cannot  mean  one  thing  where  the  liability 
of  the  assigning  tenant  to  pay  rent  depends  merely  upon  privity 
of  estate,  and  quite  another  where  that  liability  rests  also  upon 
covenant.  What  amounts  to  a  breach  in  the  one  case  must  like- 
wise constitute  a  breach  in  the  other.  The  adventitious  circum- 
stance that  the  outgoing  partner  remained  liable  for  rent  be- 
cause of  his  covenant  to  pay  rent  during  the  term  cannot  affect 
the  construction  of  the  entirely  independent  covenant  not  to  as- 
sign without  leave.  The  transfer  may  be  lesB  palpably 
[260]  injurious  to  the  landlord, — indeed,  it  may  be  that  it  does 
not  injure  or  prejudice  him  at  all, — yet,  if  Varley  v.  Coppard, 
supra,  is  rightly  decided,  it  is  none  the  less  a  breach  of  the 
covenant,  and  entitles  the  landlord  to  exercise  whatever  rights 
accrue  to  him  upon  such  a  breach. 

In  Corporation  of  Bristol  v.  Westcott  (1879)  12  Ch.  D.  461 
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at  p.  465,  Jessel,  M.R.,  referring  to  Varley  v.  Coppard,  supra, 
said:  "I  do  not  know  that  I  should  have  decided  even  that  case 
in  the  same  way,  for  the  deed  was  not  in  point  of  law  an  assign- 
ment," a  remark  which  is  relied  upon  as  casting  some  doubt 
upon  the  earlier  case.  Bat  in  Langton  v.  Henson  (1905)  92 
L.  T.  N.  S.  806,  Buckley,  J.,  points  out  that  Uub  was  said 
"by  way  of  dictum,"  and  he  adds:  "Where  one  of  two  joint 
tenants  assigns  to  another,  or,  as  Sir  George  Jessel  prefers  to 
call  it,  releases  to  the  other,  he  does  most  effectually  deal  with 
the  estate ;  he  destroys  the  privity  of  estate  between  himself  and 
his  lessor ;  the  estate  is  effected ;  something  has  been  parted  with. 
The  case  of  Corporation  of  Bristol  v.  Westcott  (1879)  12  Ch. 
D.  461,  at  p.  465,  41  L.  T.  N.  S.  117,  27  Week.  Hep.  841,  in 
my  opinion  leaves  Varley  v.  Coppard  (1872)  L.  R.  7  C.  P. 
505,  26  L.  T.  K.  S.  882,  20  Week.  Rep.  972,  altogether  unaf- 
fected." Hawkins,  J.,  expresses  the  same  view  in  Horsey  Es- 
tate. Limited  v.  Steiger  [1898]  2  Q.  B.  259  at  p.  264,  67  L,  J. 
Q.  B.  N.  S.  747,  79  L.  T.  N.  S.  116,  14  Times  L.  R.  407. 

As  partners,  the  appellant  and  his  former  partner  were  not 
joint  tenants,  bnt  tenants  in  common  of  the  leasehold  premises 
which  were  partnership  property,  and  therefore  a  conveyance 
of  the  interest  of  one  to  the  other  must  be  by  assignment,  and 
not  by  release.- 

Varley  v.  Coppard,  supra,  decided  in  1872,  has  been  accepted 
by  leading  text  writers  as  authority  for  the  proposition  that  an 
assignment,  without  leave,  by  one  of  two  lessee  partners  to  the 
other,  is  a  breach  of  a  covenant  not  to  assign  without  leave. 
Woodfall  (18th  ed.)  [261]  p.  755;  Foa  (4th  ed.)  p.  278.  It 
has  been  followed  since  the  Bristol  Case  (1879)  12  Ch.  D.  461, 
in  what  appears  to  be  a  carefully  considered  case  by  a  Divisional 
Court  in  Ontario,  Munro  v.  Waller  (1896)  28  Ont  Rep.  29, 
and  should,  I  think,  be  now  regarded  as  an  accepted  authority. 

The  right  of  the  lessees  to  the  further  term  is  made  to  depend 
upon  the  fulfilment  of  two  conditions  precedent:  One,  their 
giving  six  months  before  the  expiration  of  the  term  originally 
created  written  notice  that  they  require  a  further  term ;  and  the 
other,  performance  by  them  of  all  covenants  in  the  lease.  No 
question  arises  as  to  the  first  condition ;  the  requisite  notice  was 


vL-OO^Ic 


LOVELESS  v.  FITZGERALD.  811 

duly  given  at  a  time  when  there  had  been  no  breach  of  covenant 
by  the  tenants. 

The  appellant  maintains  that  the  second  condition  means  not 
that  the  lessees  must  as  a  condition  precedent  fulfil  their  cove- 
nants throughout  the  entire  original  term,  bnt  that  observance 
of  them  shall  be  required  as  a  condition  precedent  only  np  to 
the  time  when  notice  requiring  a  further  term  is  given,  and  that 
a  breach  thereafter  ie  not  of  a  condition  precedent,  but  merely 
of  an  ordinary  covenant  giving  to  the  landlord  a  right  of  forfei- 
ture of  the  further  term  vested  in  the  tenants  by  their  notice. 
It  is  obvious  that  if  this  contention  should  prevail,  the  lessees, 
by  giving  the  requisite  notice  for  extension  immediately  after 
taking  their  lease,  would  entirely  eliminate  observance  of  their 
covenants  as  a  condition  precedent  to  their  right  to  have  such 
extension. 

This  certainly  was  not  the  intention  of  the  parties  and  I  find 
nothing  in  the  agreement  to  warrant  such  a  construction.  The 
agreement  is  that  the  lessor  "will  [262]  allow  the  lessees  to 
occupy  the  said  premises  for  a  further  term  of  five  years  com- 
mencing at  the  expiration  of  the  term  hereby  created,  .  .  . 
"if  the  lessees  have  duly  kept  and  performed  all  the  covenants, 
provisos,  and  agreements  in  these  presents  contained."  These 
words  clearly  import  observance  of  covenants,  etc.,  up  to  the 
time  at  which  the  lessor  agrees  to  permit  occupation  for  the 
further  term  to  begin,  which  is  at  "the  expiration  of  the  term 
hereby  created." 

The  appellant  relies  upon  a  statement  of  Hellish,  L.  J.,  in 
Finch  v.  Underwood  (1876)  2  Ch.  D.  810,  at  p.  315,  16  Eng. 
BuL  Cas,  15,  to  the  effect  that  such  a  condition  is  satisfied  if 
the  covenants  "have  been  so  observed  and  performed  that  there 
is  no  existing  right  of  action  under  them  at  the  time  when  the 
lease  is  applied  for."  Kay,  X,  quoting  this  language  in  Bastin 
v.  Bidwell  (1881)  18  Ch.  D.  238,  at  p.  250,  saya:  "That  must 
mean,  I  suppose,  at  the  time  when  the  notice  was  given." 

In  neither  of  these  cases  was  it  necessary  to  determine  this 
point  In  both  the  lessees  had  broken  their  covenants  to  repair 
before  the  notice  for  renewal  was  given,  and  the  state  of  disre- 
pair actually  subsisted  at  the  date  of  the  notice.     I  must  re- 
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spectfulry  decline  to  follow  this  mere  obiter  dictum  of  Hellish, 
L.J.,  ae  interpreted  by  Kay,  J. 

The  cases  of  Heraey  v.  Qiblett  (1864)  18  Beav.  174,  23  L. 
J.  Ch.  N.  S.  818,  and  Nicholson  v.  Smith  (1882)  22  Ch.  D. 
640,  52  L.  J.  Ch.  N.  S.  191,  47  L.  T.  N.  S.  650,  31  Week.  Rep. 
471,  cited  by  the  appellant  upon  this  point  do  not  appear  to  be 
at  all  relevant. 

The  assignment  by  Barbour  to  Loveless  constituting  a  breach 
of  a  covenant  at  a  time  when  its  observance  was  still  a  condition 
precedent  to  the  right  of  extension,  the  landlord  was  justified 
in  refusing  the  extension  demanded.  The  appellant  is  therefore 
an  [263]  over-holding  tenant,  and  is  subject  to  ejectment  at  the 
suit  of  his  landlord. 

The  appeal  fails,  and  must  be  dismissed,  with  costs. 

Appeal  dismissed,  with  costs. 

Solicitors  for  the  appellant:  Gibbons,  Harper,  <£  Gibbons. 
Solicitors  for  the  respondents:  Meredith,  Judd,  &  Meredith. 


Note. — Assignment  to  cotenant  as  breach  of  covenant  not  to 

assign  without  license. 

The  interest  of  Loveless  v.  Fitzgerald,  in  so  far  as  it  deals  with 
the  question  under  discussion,  lies  in  its  application  of  the  doctrine 
that  a  provision  in  a  lease  against  assignment  is  violated  by  an  as- 
signment to  a  colessee,  to  a  case  where  there  was  privity  of  covenant 
between  the  landlord  and  the  cotenants,  so  that  the  assignor  re- 
mained liable  to  the  landlord  for  rent  of  the  premises  for  the  re- 
mainder of  the  term,  notwithstanding  the  assignment. 

This  doctrine  is  generally  regarded  ae  having  been  established  by 
the  case  of  Varley  v.  Coppard  (1872)  L.  R.  7  C.  P.  505,  in  which  the 
assignment  by  one  partner,  upon  the  dissolution  of  the  firm,  of  all 
his  interest  in  the  premises  held  under  a  lease  of  which  they  were  the 
assignees,  and  which  contained  a  covenant  by  the  original  lessee  for 
himself  and  his  assigns  against  assignment  without  consent,  was  held 
to  be  a  breach  of  such  covenant,  the  court  saying:  "The  covenant, 
though  it  relates  to  the  estate  of  the  two,  necessarily  involves  the  in- 
terest of  each :  it  means  that  neither  of  them  shall  assign  the  whole 
or  any  part  of  his  interest  without  consent;  otherwise  a  tenant  might 
assign  all  but  a  sixty-fourth  part.    Assuming  such  'putting  away*  as 
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is  alluded  to  in  the  case  in  3  Wilson,  Crusoe  ex  dem.  Blencowe  V.  Bug- 
by  (1771)  3  Wils.  234,  which  is  differently  reported  as  to  this  point  in 
2  W.  Bl.  766,  not  to  be  an  assignment  within  the  covenant  (for  which, 
however,  do  authority  is  cited),  I  cannot  think  that  the  assignment  of 
the  sixty-three  parts  would  be  anything  but  a  breach  of  the  covenant. 
The  argument,  in  effect,  amounts  to  this,  that,  if  the  two  assigned,  one 
his  undivided  moiety  to  A,  and  the  other  his  undivided  moiety  to  B, 
there  would  be  a  breach  of  the  covenant ;  bnt  that,  if  each  assigned 
his  undivided  moiety  to  B,  there  would  be  no  breach.  That,  as  it 
seems  to  me,  would  be  frittering  away  the  covenant,  and  making  it 
worthless.  It  is  unnecessary  to  consider  whether  the  merely  taking 
a  partner  would  be  a  breach  of  the  covenant.  But  I  think  an  assign- 
ment by  one  partner  of  bis  undivided  moiety  to  the  other  clearly  is  a 
breach  of  the  covenant." 

Some  doubt  was  at  one  time  supposed  to  have  been  cast  upon 
Varley  v.  Coppard  by  a  dictum  of  Jessel,  M.  R.,  in  Bristol  v.  West- 
cott  (1879)  12  Ch.  D.  161,  who  said,  upon  reference  being  made 
thereto  in  the  course  of  the  argument :  "I  do  not  know  that  I  should 
have  decided  even  that  case  in  the  same  way,  for  the  deed  was  not  in 
point  of  law  an  assignment,  bnt  a  release."  This  dictum  seems  only 
to  throw  a  doubt  upon  the  construction  placed  upon  the  deed  in 
Varley  v.  Coppard,  and  there  is  nothing  in  the  point  actually  decided 
in  Bristol  v.  Westcott  at  all  at  variance  with  the  doctrine  of  that  esse. 
It  was  held  there  that  a  covenant  not  to  part  with  the  possession  of 
the  demised  premises  or  any  part  thereof  "to  any  person  or  persons" 
without  the  consent  of  the  lessor  was  not  violated  where  one  of  the  ' 
colesBees,  upon  the  dissolution  of  his  partnership  with  the  other, 
signed  a  memorandum  reciting  that  he  had  given  sole  possession  of 
the  leasehold  premises  to  such  other ;  since  the  remaining  partner  was 
from  the  first  in  sole  possession,  so  that  the  covenant  must  be  con- 
strued only  as  inhibiting  the  parting  with  possession  to  any  person 
other  than  one  of  those  two  to  whom  possession  was  given  by  the 
original  lease. 

Varley  v.  Coppard  is  followed  in  Langton  v.  Benson  (1905)  98 
L.  T.  X.  S.  805,  in  which  it  was  held  that  a  covenant  against  assign- 
ment in  a  lease  which  by  divers  mesne  assignments  had  become  the 
property  of  a  firm  was  violated  by  an  assignment  by  one  partner  to 
the  other  which  had  the  effect,  by  terminating  the  privity  of  estate, 
to  deprive  the  lessor  of  the  benefit  of  the  assignor's  liability. 

A  distinction  has  been  taken  in  some  instances  between  cases  where, 
as  in  Varley  v.  Coppard,  the  covenant  was  by  a  single  lessee  who 
afterward  parted  with  the  leasehold  to  joint  assignees,  and  cases  in 
which  the  lease  runs  directly  to  colessees;  the  contention  being  that 
in  the  latter  case  a  covenant  against  assignment  generally,  which 
does  not  provide  that  neither  of  the  lessees  shall  assign,  nor  that  one 
may  not  assign  to  the  other,  must  be  construed  as  meaning  only  that 
B.  K.  Cub.  Vol.  II.— 52. 
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the  lease  shall  not  be  assigned  by  both.  Thus  in  Randal  v.  Scott 
(1895)  110  Cal.  690,  42  Pac.  976,  it  is  held  that  in  view  of  the  rule 
that  a  condition  involving  a  forfeiture  most  be  strictly  construed,  a 
covenant  having  the  force  of  a  condition  in  a  lease  directly  to  co- 
lessees,  that  "the  said  leasees  do  hereby  covenant  .  .  .  not  to  as- 
sign this  lease,  or  permit  any  assignment  thereof  to  be  made,  by 
bankruptcy  or  otherwise,"  without  the  written  consent  of  the  lessor, 
was  not  violated,  so  as  to  incur  a  forfeiture  of  the  lease,  by  an  adjudi- 
cation and  assignment  in  insolvency  by  one  of  the  lessees,  of  his  un- 
divided one-half  interest  in  the  lease.  The  court  said :  "Scott  and 
Cozzens  [the  lessees]  were  tenants  in  common  of  the  land  leased; 
this  is  admitted  and  declared  by  appellant.  Neither  could,  therefore, 
dispose  of  the  interest  of  the  other;  nor  could  either  prevent  the 
other  from  disposing  of  his  interest ;  and  appellant  must  be  consid- 
ered as  having  dealt  with  the  lessees  as  tenants  in  common,  and  with 
knowledge  of  their  rights,  powers,  and  disabilities  as  such  tenants. 
When,  therefore,  under  these  circumstances  it  was  covenanted  merely 
that  the  lessees'  should  not  assign  'the  lease,' — the  lease,  as  an  en- 
tirety,—  the  meaning  of  the  parties  is  presumed  to  be  that  the  lease 
should  not  be  assigned  in  the  only  way  in  which  it  could  have  been 
assigned,  namely  by  the  joint  act  of  the  lessees.  The  lease,  therefore, 
was  not  assigned  within  the  meaning  of  the  contract. 

A  fortiori,  where  the  validity  of  such  distinction  is  recognized, 
an  assignment  by  one  of  the  original  colessees  to  another  does  not 
constitute  a  breach  of  a  covenant  against  assignment;  and  it  is  so 
held  in  Spongier  v.  Spangler  (1909)  11  Cal.  App.  321,  104  Pac. 
995. 

This  distinction  also  seems  to  be  supported  by  the  case  of  Roose- 
velt v.  Hopkins  (1866)  33  N.  Y.  81,  in  which  it  was  held  that 
the  dissolution  of  a  partnership  was  not  a  breach  of  a  provision  in 
a  lease  to  the  firm  "that  the  said  party  of  the  second  part  should  not 
during  the  continuance  of  the  term  demise,  Bell,  underlet,  or  assign 
over  the  said  premises  to  any  person  or  persons  whatsoever"  with- 
out the  lessor's  consent,  upon  the  ground  that  such  provision  is  not 
to  be  construed  as  applying  to  transfers  among  the  parties  them- 
selves. 

But  the  distinction  above  referred  to  seems  to  be  repudiated  in 
Tober  v.  Collins  (1906)  130  111.  App.  333,  in  which  a  covenant 
against  assignment  without  consent  in  a  lease  to  a  copartnership, 
which  had  been  assigned  to  another  firm,  the  lessor  assenting  thereto 
upon  condition  that  the  assignees  should  perform  all  covenants  of 
the  lease,  and  that  no  further  assignments  of  the  lease  should  be  made 
without  his  consent, — was  held  to  have  been  violated  by  thn  assign- 
ment by  one  of  the  assignees  of  his  interest  in  the  lease  to  the  other. 
The  court  said:     "The  personal  integrity  and  carefulness  on  the 
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'part  of  Dubin  as  to  the  care  of  the  premises  was  lost  to  the  lessor 
by  his  withdrawal  from  the  joint  contract,  and  the  possible  indi- 
vidual recklessness  or  carelessness  of  Tober  substituted  therefor.  It 
ma;  have  been  that  the  original  lessor,  Capps,  in  consenting  to  the 
assignment,  relied  upon  the  character  of  Dubin  as  a  responsible  and 
prudent  person,  and  that  he  did  not  possess  like  confidence  in  Tober. 
It  is  also  urged  that  there  can  be  no  assignment  of  a  lease,  unless 
the  entire  interest  is  assigned  simultaneously.  Such  position  is  also 
untenable.  To  the  extent  of  the  interest  transferred,  it  is  obvious 
that  the  lease  is  assigned.  To  hold  otherwise  would  often  defeat  the 
purpose  of  covenants  against  the  assignments  without  consent.  By 
the  assignment  of  individual  interests  at  different  times  to  different 
persons,  an  entirely  different  tenant,  or  Bet  of  tenants,  could  be  read- 
ily substituted  for  the  original  tenant  or  tenants  without  the  consent 
of  the  lessor,  thns  thrusting  upon  him  undesirable  or  objectionable 
tenants,  notwithstanding  he  has,  by  the  covenants  of  the  lease,  guard- 
ed against  such  contingency." 

The  assignees  of  a  lease  are  not  entitled  to  the  benefit  of  a  provi- 
sion in  the  lease  that,  if  either  of  the  lessees  wish  to  sell  out  to  the 
other,  it  shall  not  affect  the  conditions  of  the  lease,  since,  while  the 
lessor  may  have  been  willing  to  make  such  concession  to  the  original 
lessees,  it  does  not  follow  that  he  intended  that  privilege  should  ex- 
tend to  subsequent  assignees.     Hid. 

It  does  not  appear  in  Roosevelt  v.  Hopkins,  supra,  that  the  new 
firm  which  continued  to  occupy  the  premises  contained  any  new  mem- 
bers. There  is,  however,  an  obiter  statement  in  Emery  v.  Hill 
(1892)  67  N.  H.  330,  39  Atl.  266,  to  the  effect  that  if  a  lessee  firm 
admits  new  members  and  transfers  the  lease  to  the  new  partnership, 
the  transaction  may  be  regarded  as  an  assignment  of  "the  lease"  or 
an  "interest  therein,"  within  the  meaning  of  a  restrictive  covenant. 

The  transfer  to  a  corporation  formed  by  members  of  a  partner- 
ship and  certain  other  persons,  of  premises  leased  to  the  firm  is 
held  in  Emery  v.  Bill,  supra,  to  constitute  a  breach  of  a  covenant 
not  to  assign  the  lease  or  any  interest  therein  without  the  lessor's 
consent,  although  the  object  of  forming  the  corporation  was  princi- 
pally that  of  convenience,  the  nature  and  character  of  the  business 
being  in  no  way  changed  or  affected,  and  the  members  of  the  firm  sus- 
taining the  same  relations  to  it  as  before  so  far  as  its  management 
was  concerned ;  since  if  the  assignment  of  the  lease  to  the  corporation 
was  valid,  the  lessor's  rights  in  respect  of  payment  of  and  security 
for  the  rent  might  be  materially  impaired,  the  personal  liability  of 
the  stockholders  not  being  the  same  as  that  of  the  members  of  the 
firm,  and  since  the  personal  integrity  and  carefulness  which  the 
lessors  sought  to  secure  by  the  provision  in  the  lease  against  the 
lessee's  assignment  of  it  might  cease  upon  the  substitution  of  new 
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stockholders  for  the  original  incorporators,  and  the  recklessness  of 
others  substituted. 

A  case  which,  although  not  in  point  upon  the  question  under  dis- 
cussion, may  be  of  interest  in  this  connection,  is  Roe  ew  dem. 
Dinghy  v.  Sales  (1813)  1  Maule  &  S.  297,  in  which  the  parting 
with  the  exclusive  use  of  a  specified  portion  of  the  demised  premises 
under  a  partnership  agreement,  the  remainder  to  be  occupied  jointly 
by  both  the  lessee  and  his  partner,  was  held  to  violate  a  covenant  not 
to  convey,  lease,  or  assign  the  demised  premises  or  any  part  thereof 
without  license  of  the  lessor. 

But  a  condition  in  a  lease  to  one  "and  those  at  the  time  associated 
with  him,"  against  sale  or  transfer  thereof  without  consent,  is  held 
in  Hargrove  v.  King  (1848)  40  N.  C.  (5  Ired.  Eq.)  430,  S  Mor. 
Min.  Rep.  408,  not  to  be  violated  by  the  lessee's  conveyance  to  his  as- 
sociates as  tenants  in  common  with  himself.  E.  S.  0. 


[SUPREME  COURT  OF  CANADA.] 

THE  ALEXANDER  BROWN  MILLING  AND  ELEVATOR 

COMPANY  (Defendants),  Appellants, 

and 

THE     CANADIAN    PACIFIC     RAILWAY     COMPANY 

(Plaintiffs),  Respondents. 

42  Can.  8.  C.  600. 

ON  APPEAL  FROM  THE  COURT  OP  APPEAL  FOR  ONTARIO. 

iMNr  and   lessee   —  Covenant  to   renew   —   Severance  of   term  — 
Consent  of  lessor  —  Enforcement  of  covenant  —  BxproprimHsn 


The  covenant  for  renewal  of  a  lease  for  a  term  of  years  is  indivisible, 
and  if  the  leasee  assigns  a  part  of  the  demised  premises,  neither  at 
nor  his  assignee  can  enforce  the  covenant  for  renewal  as  to  his  por- 
tion. 

The  assignment  of  part  of  the  leasehold  premises  included  an  as- 
signment, of  the  right  to  renewal  of  the  lease  for  such  part,  and  tat 
lessor  executed  a  consent  thereto. 

Held,  that  he  did  not  thereby  agree  that  hie  covenant  for  renewal 
would  be  exercised  ta  respect  to  a  part  only  of  the  demised  premises. 

In   the  ease   mentioned  the   lessee,   who   has  severed   his   term,  ess- 
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not,   when  the   land   demised   is  expropriated   by  a    railway   company, 
obtain   compensation   on   the  basis   of   bis   fight  to   a    renewal   of   hU 
lease. 
Judgment  of  the  Court  of  Appeal   (18  Out.  L.  Rap.  85)  affirmed. 

(February   15,   1910.) 

Present:  Sir  Charles  Fitspatriek,  C.  J.,  and  Daviea,  Idington,  Doff,  and 
Anglic,  JJ. 

Appeal  from  a  decision  of  the  Court  of  Appeal  for  Ontario 
(18  Out  L.  Rep.  85),  reversing  the  judgment  at  the  trial  in  favor 
of  the  defendant  company. 

The  city  of  Toronto  leased  certain  water  lota  to  the  Toronto 
Grape  Sugar  Company  for  a  term  of  twenty-one  [601]  years, 
from  July  1st,  1881,  and  covenanted  that  should  the  lessees,  at 
the  expiration  of  the  term,  desire  a  renewal  and  give  notice 
thereof  to  the  lessors,  the  latter  would  renew  for  a  like  term 
or  pay  for  improvements.  This  lease  afterwards  became  vested 
in  one  Gooderham,  who,  in  1889,  with  the  assent  of  the  city  in 
writing,  sold  a  part  of  the  leasehold  premises  to  the  Canadian 
Pacific  Railway  Company,  and  the  remainder  was  assigned  with 
the  like  assent  to  the  appellants  in  1902,  who  shortly  after  gave 
notice  to  the  city  that  they  desired  a  further  lease  of  the  lots 
less  the  portion  taken  by  the  railway  company,  and  remained  in 
possession  for  some  time  after  the  lease  expired,  without  notice 
that  their  request  would  be  denied. 

In  June,  1902,  the  railway  company  gave  notice  to  the  ap- 
pellants of  their  intention  to  expropriate  another  strip  of  the 
leased  lands,  and  took  the  necessary  steps  to  accomplish  their 
purpose.  The  action  in  this  case  was  to  settle  the  question  of 
the  appellants'  right  to  compensation  for  the  loss  of  a  renewal 
of  the  lease  for  the  portion  of  the  land  so  taken. 

The  trial  Judge  held  that  they  were  entitled  to  the  renewal 
and,  consequently,  to  the  compensation  claimed.  His  judgment 
was  reversed  by  the  Court  of  Appeal,  and  the  defendants  then 
appealed  to  the  Supreme  Court  of  Canada. 

Shepley,  K.C.,  and  A.  A.  Miller,  for  the  appellants.  The 
appellants  were  clearly  entitled  to  a  renewal  unless  barred  by 
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the  severance.  But  a  severance  of  the  term  does  not  prevent  ■ 
reversioner  from  enforcing  covenants  in  the  lease.  Piggatt  v. 
Middlesex  County  Council  [1909]  1  Oh.  134,  77  L.  J.  Ch. 
N.  S.  813,  99  L.  T.  N.  S.  662,  72  J".  P.  461,  52  Sol.  Jo.  698, 
CLO.-R  1177;  Winter's  Com  (1572)  3  Dyer,  308b;  and  the 
same  principle  applies  here. 

[602]  Armour,  K.C.,  and  MacMurchy,  K.C.,  for  the  re- 
spondent. To  entitle  the  appellants  to  compensation,  they  must 
have  something  which  they  could  convey.  In  re  Morgan  and 
London  &  North  Western  Railway  Co.  [1896]  2  Q.  B.  469; 
The  Queen  v.  Poulter  (1887)  20  Q.  B.  D.  132,  57  L.  J.  Q.  R 
N.  S.  138,  58  L.  T.  N.  8.  534,  36  Week.  Rep.  117,  52  J.  P. 
244.  Here  they  had  nothing,  as  the  right  to  renewal  cannot  be 
severed.  Finch  v.  Underwood  (1876)  2  Ch.  D.  310,  45  L.  J.  Ch. 
K.  S.  522,  34  L.  T.  N.  S.  779,  24  Week.  Kep.  657,  16  Eng. 
Bui.  Cas.  15 ;  Cook  v.  Jones  (1894)  96  Ky.  283,  28  S.  W.  960 ; 
Barge  v.  Schick  (1894)  57  Minn.  155,  58  N.  W.  874.  Even  if 
it  could  they  have  no  absolute  right  to  renewal,  as  the  city  may 
elect  to  pay  for  improvements. 

The  Chief  Justice:  I  am  of  opinion  that  this  appeal  should 
be  dismissed,  with  costs. 

Davies,  X :    I  concur  in  the  opinion  of  Sir.  Justice  Anglin. 

Idington,  J. :  This  appeal  raises  the  question  of  what  rights 
an  assignee  under  an  assignment  by  the  lessee  of  a  part  of  the 
demised  premises  comprised  in  a  renewal  lease  acquired  under 
and  by  virtue  of  the  right  of  renewal  can  have  to  further  re- 
newal, in  the  absence  of  any  express  provision  in  his  favor 
therefor,  or  anything  from  which  an  implication  may  be  drawn 
conferring  any  such  right  upon  such  an  assignee  of  a  part 

The  city  of  Toronto  demised  to  the  Toronto  Grape  Sugar 
Company  certain  lauds  for  a  term  of  twenty-one  years  from 
the  1st  July,  1881. 

The  lease  contained,  besides  the  usual  covenants  to  be  found 
in  such  a  lease,  the  following: 

[603]  "The  said  lessors  covenant  with  the  said  lessees  for 
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quiet  enjoyment,  and  also  that  if  at  the  expiration  of  the  term 
hereby  granted,  or  of  any  future  term  of  twenty-one  years,  the 
said  lessees,  their  successors,  or  assigns  shall  be  desirous  of 
taking  a  new  lease  of  the  premises  hereby  granted,  for  a  further 
term  of  twenty-one  years,  having  conformed  to  all  the  terms  and 
conditions  herein  mentioned  and  set  forth,  and  having  given  to 
the  council  of  the  said  corporation  thirty  days'  notice  in  writing 
of  such  desire,  the  said  lessors  will,  at  the  costs  and  charges  of 
the  said  lessees,  their  successors,  or  assigns,  as  aforesaid,  grant 
such  new  lease  for  the  further  term  of  twenty-one  years  from 
the  determination  of  the  present  or  existing  lease,  at  such  a 
rental  per  foot  per  annum  as  the  said  premises  shall  then  be 
worth,  irrespective  of  any  improvements  made  by  the  said 
lessees,  their  successors,  or  assigns,  such  value  to  be  determined 
aa  hereinafter  provided  for  determining  the  value  of  the  les- 
sees' improvements.  Provided,  that  if  the  said  lessors  do  not 
see  fit  to  renew  this  or  any  future  lease,  the  said  lessees,  their 
successors,  or  assigns,  shall  receive  from  the  said  lessors  such 
reasonable  sum  as  the  buildings  and  permanent  improvements 
made  and  erected  by  the  said  lessees  shall  then  be  worth,  such 
value  to  be  determined  by  three  arbitrators  nominated  in  writ- 
ing for  that  purpose  as  follows:" — and  then  sets  forth  the  meth- 
od of  constituting  an  authority  to  determine  such  questions  as 
'  contemplated  herein,  and  the  principles  upon  which  such  con- 
stituted authority  should  proceed,  and  the  means  for  enforcing 
its  determination. 

The  assignees  of  this  lease  assigned,  first,  a  part  of  the  land 
so  demised,  and  the  demise  with  right  of  renewal  as  to  the  part 
so  assigned  to  one  party,  and  later  assigned  the  rest  of  the  land 
so  demised,  and  the  demise  thereof  with  right  of  renewal,  to 
another  party  under  whom  the  appellants  claim. 

Did  the  appellants  acquire  thereby  any  legal  or  equitable  right 
to  a  renewal  of  the  lease,  confined  to  and  in  respect  of  this  part 
alone  of  the  lands  in  the  original  lease ! 

They  only  acquired  such  rights  as  the  above  quoted  covenant 
for  renewal  gave  him. 

It  seems  impossible  to  so  read  such  a  covenant,  which  by  its 
express  words  refers  only  to  the  whole,  as   [604]   to  make  it 
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applicable  only  to  a  part  thereof.  How  can  we  (when  we  go 
beyond  these  words,  and  try  to  find  some  implication  therein  or 
in  the  rest  of  the  contract  making  it  or  them  relative  to  a  part 
only),  apply  distributively  all  the  conditions  and  incidents  to 
be  dealt  with  in  relation  to  the  whole,  as  if  in  any  way  relevant 
to  a  diversity  of  notices  to  be  given,  by  divers  persons,  and  of 
rents  to  be  reserved,  to  say  nothing  of  covenants  to  be  entered 
into,  and  last,  but  not  least,  the  right  of  distress  f  The  simple 
method  and  principles  to  determine  the  conditional  rights  rela- 
tive to  the  whole,  and  the  alternatives  of  refusal  and  payments 
for  buildings  thereon,  seem  unfitted  and  inapplicable  to  the 
complex  case  of  parts  and  possibly  numerous  parts. 

I  can  find  no  shadow  of  warrant  for  claiming  a  right  of  re- 
newal to  the  assignee  of  a  part. 

That  should  end  the  appellants'  claims  as  far  as  I  am  con- 
cerned, but  for  what  they  urge  is  to  be  drawn  from  the  terms  of 
the  consents  which  were  given  by  the  respondents  to  these  assign- 


There  was  the  usual  proviso  in  the  lease  for  its  forfeiture  on 
the  event  of  assignment  or  subletting  without  the  leave  of  the 
landlord. 

The  consent  to  the  first  is  as  follows : — - 

"The  corporation  of  the  city  of  Toronto,  in  accordance  with 
an  order  of  the  committee  on  property  of  the  said  corporation 
made  on  the  13th  day  of  April,  a.  d.  1893,  being  minute  No.  149, 
and  pursuant  to  by-law  No.  2,445,  hereby  consents  to  the  an- 
nexed lease  and  agreement  dated  the  5th  day  of  February,  a.  n. 
1889,  hut  such  consent  shall  not  be  considered  or  construed  to 
be  a  waiver  of  the  covenant  in  the  original  lease  of  the  within 
described  leasehold  premises  from  the  said  corporation  to  the 
Toronto  Grape  Sugar  Company  not  to  assign,  and  shall  not 
extend  or  be  construed  to  extend  beyond  the  permission  to  exe- 
cute the  annexed  indenture,  nor  shall  it  be  taken  to  sanction 
the  removal  of  any  improvements  of  any  kind  now  or  that  may 
hereafter  be  placed  upon  the  said  premises." 

[605]  The  second  is  somewhat  more  lengthy,  hut  in  my  view 
no  more  effective  for  the  appellants'  purpose  than  this. 

Besides,  the  first  instrument  which  this  one  relates  to  lends 
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itself  by  its  express  language  as  to  a  renewal  much  more  readily 
than  does  that  of  the  second  one  to  aid  the  argument  submitted 
on  this  appeal. 

It  is  said  that  as  these  instruments  profess  to  assign  the  right 
of  renewal,  therefore  we  must  hold  these  consents  thereto  re- 
spectively as  of  a  contractual  nature,  extending  the  original  obli- 
gation of  the  respondent  and  distributing  its  benefits. 

Such,  though  not  the  language  of  the  forcible  argument  ad- 
dressed to  us,  must  be  taken  in  light  of  what  I  have  said,  to  be 
what  it  means,  or  nothing. 

We  must  always  have  regard  to  the  business  the  parties  had 
in  hand.  Obviously  all  that  ever  waa  intended  was  to  avert  a 
possible  forfeiture. 

Seeing  the  far-reaching  results  of  holding  otherwise,  and  the 
radical  changes  in  the  original  contract  to  be  thereby  implied, 
I  cannot  find  any  such  implication  as  reasonably  within  the  con- 
templation of  the  parties  to  this  consent 

Moreover,  the  possibility  existed  of  the  severance  being  got 
over  by  later  assignments  uniting  the  right  to  renewal  in  one 
person  as  a  lessee  who  might  claim  the  benefits  of  the  right  to 
claim  a  renewal  of  the  term  as  a  whole. 

Indeed,  having  regard  to  the  general  powers  of  a  municipal 
corporation,  though  no  point  was  made  of  that,  I  suspect  a  by- 
law giving  express  authority  to  so  modify  the  contract  would 
likely  be  necessary. 

In  the  view  I  have  taken  altogether  apart  from  this  last  sug- 
gestion, I  do  not  think  it  necessary  to  follow  [606]  the  matter 
in  the  many  subsidiary  conditions  under  and  in  relation  to 
which  the  right  is  set  up. 

There  is  no  foundation  in  law  therefor,  however  hard  or  pos- 
sibly unjust  in  light  of  what  an  ordinary  business  man  might 
reasonably  have  expected. 

Nor  can  I  find  any  solid  basis  for  the  argument  sought  to  be 
drawn  from  the  alleged  compulsory  nature  of  the  transfer  to 
the  Canadian  Pacific  Railway  Company, 

The  appeal  must  be  dismissed,  with  costs. 

Duff,  J. :  I  agree  that  the  appeal  should  be  dismissed,  with 
costs.     I  concur  in  the  reasons  given  by  my  brother  Idington. 
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Anglin,  J. :  The  material  facts  are  full;  stated  in  the  judg- 
ment of  Mr.  Justice  Kiddell. 

I  agree  in  his  view  that  the  rights  of  the  parties  "are  to  be 
determined  as  of  the  21st  September,  1903,  as  provided  by 
statute  51  Vict  chap.  59,  §  145,  and  now  by  R.  S.  C.  [1906] 
chap.  37,  §  192  (2)."  This,  the  learned  Judge  says,  was  "ad- 
mitted, and  indeed  the  common  case  before  me."  The  subse- 
quent transactions  between  the  city  and  the  railway  company, 
and  between  the  city  and  the  defendants,  hare  no  bearing  upon 
the  question  presented  for  adjudication,  which  is  whether  the 
defendants  had  or  had  not,  on  the  21st  September,  1903,  an  in- 
terest in  the  lands  expropriated  by  the  railway  company  for 
which  they  are  entitled  to  compensation.  If  the  defendants 
then  had  a  right  to  a  renewal  of  the  lease,  which  had  expired  nn 
the  30th  June,  1902,  and  were  in  a  position  to  claim  that  this 
right  should  be  enforced  against  their  lessors  in  an  action  for 
specific  performance,  [607]  they  had,  in  my  opinion,  an  inter- 
est in  respect  of  which  they  are  entitled  to  compensation  from 
the  expropriating  railway  company. 

On  the  authority  of  Ward  v.  City  of  Toronto  (1898)  29  Out 
Rep.  729,  which,  I  may  be  permitted  to  say  with  respect,  was, 
in  my  opinion,  well  decided  upon  the  ground  stated  by  Moss, 
J.  A.,  26  Ont  App.  Rep.  225,  at  p.  231,  and  by  Meredith,  C.J., 
29  Ont  Rep.  729,  at  p.  733,  concurred  in  by  Osier,  J.  A.,  26 
Ont.  App.  Rep.  225,  at  p.  231, — I  am  of  the  opinion  that,  had 
there  been  no  prior  severance  of  the  term,  the  defendants  would 
have  been,  on  the  21st  September,  1903,  absolutely  entitled  to 
a  renewal  of  their  lease  from  the  city  of  Toronto.  They  had 
given  notice  of  their  desire  for  renewal  more  than  thirty  days 
before  the  expiry  of  their  lease.  They  bad,  in  the  meantime, 
remained  in  possession  of  the  leasehold  premises,  and  had  not 
received  any  notice  from  the  municipal  corporation  that  it  had 
elected  against  renewal,  and  would  pay  for  improvements.  This 
election  the  city  would,  I  think,  have  been  bound  to  make  and 
to  notify  to  its  lessees  before  the  expiry  of  their  lease,  or,  at 
all  events,  within  a  reasonable  time  thereafter.  If,  as  seems 
not  improbable,  the  defendants  remained  in  possession  under 
the  provisions  of  their  expired  lease  (26  Ont.  App.  Rep.  228, 
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per  Maclennan,  J.),  two  gales  of  rent  had  accrued  due  since  its 
expiry.  If  seems  to  me  impossible  that,  had  there  been  no 
severance,  the  city,  on  the  21st  September,  1903,  could  still  have 
retained  its  right  to  elect  against  its  covenant  to  renew.  Un- 
less the  city  had  exercised  its  right  of  election  against  its  cove- 
nant within  the  time  allowed  under  the  terms  [608]  of  the  lease, 
that  covenant  would  have  become  absolute,  and  the  right  of  the 
defendants  to  renewal  might  have  been  specifically  enforced. 

The  only  refusal  of  the  city  was  a  refusal  to  renew,  as  de- 
manded by  the  Canadian  Pacific  Railway  Company,  in  respect 
of  another  part  of  the  leasehold  premises  acquired  by  it  some 
years  before.  With  the  consequences  of  the  severance  of  the 
term  then  effected  I  shall  presently  deal.  But,  if  there  had 
been  no  such  severance,  or  if,  notwithstanding  such  severance, 
the  original  lessees  had,  in  respect  of  the  portion  of  the  lands 
not  alienated,  a  several  right  of  renewal  which  passed  to  the 
defendants  as  assignees,  it  is  impossible  to  treat  the  refusal  to 
grant  a  renewal  to  the  Canadian  Pacific  Railway  Company  as 
in  any  sense  a  refusal  to  grant  a  renewal  to  the  defendants. 

I  am  therefore,  with  respect,  of  the  opinion  that  the  judg- 
ment in  appeal  cannot  be  supported  on  the  ground  on  which  I 
understand  it  to  have  been  put  by  Mr.  Justice  Garrow. 

But  the  judgment  must,  I  think,  be  supported  because  of  the 
severance  of  their  term  by  the  original  lessees  in  1889.  They 
then  agreed  to  sell  part  of  their  leasehold  premises  to  the  Cana- 
dian Pacific  Railway  Company,  and  this  agreement  was  car- 
ried out  by  an  assignment  of  lease  in  January,  1902. 

By  the  agreement  of  1889  the  vendors  agreed  to  sell  all  their 
right,  title,  and  interest  in  the  lands  to  be  conveyed,  "including 
all  right  of  renewal  of  the  lease  in  respect  of  such  lands."  For 
the  defendants  it  is  contended  that,  when  the  city  consented  to 
the  execution  of  this  agreement, — as  it  did  by  writing  under 
seal  indorsed  on  the  document, — it  thereby  assented  to  an  ap- 
portionment of  the  covenant  for  renewal.  It  was  not  argued 
[609]  that  a  covenant  for  renewal  is  apportionable  by  a  lessee 
without  the  consent  of  his  lessor;  and,  although  it  has  been 
held  that  the  assignee  of  part  of  leasehold  premises  may,  with- 
out joining  his  coassignees,  recover  damages  from  a  mesne  land- 
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lord  for  breach  of  a  covenant  to  apply  for,  and  do  hia  utmost  to 
procure,  a  renewal  of  the  head  lease  (Simpson  v.  Clayton 
[1838]  4  Bing.  N.  C.  758,  6  Scott,  469,  1  Arnold,  899,  8  L.  J. 
C.  P.  N.  S.  59,  2  Jar.  892),  it  by  no  means  follows  that  a  cove- 
nant on  the  part  of  the  lessor  to  renew  would  confer  upon  an 
assignee  of  part  of  the  leasehold  premises  a  like  right  as  against 
the  lessor, — still  less  a  right  to  maintain  an  action  for  specific 
performance  of  the  covenant 

At  a  later  date  (February,  1902)  the  original  lessees  sold 
and  assigned  the  residue  of  their  leasehold  rights  to  the  defend- 
ants, including  "all  right  of  renewal,  or  payment  for  buildings 
or  improvements  in  place  of  renewal" 

To  die  execution  of  this  assignment  the  lessors  also  assented, 
and  it  is  contended  that  they  thus  recognized  the  covenant  for 
renewal  as  still  subsisting,  and  also  again  agreed  to  its  appor- 
tionment. 

The  primary  purpose  of  procuring  the  consent  of  the  lessors 
to  each  of  the  assignments  made  by  the  original  lessees  was  to 
avoid  committing  a  breach  of  the  lessees'  covenant  not  to  assign 
or  sublet  without  leave.  But  I  have  no  doubt  that,  assuming 
that  the  effect  of  the  severance  would  otherwise  have  been  to 
entirely  relieve  the  lessors  from  their  covenant  to  renew,  they 
effectively  waived  their  right  to  take  that  position,  because 
some  right  of  renewal  was  unquestionably  recognized  by  them 
as  still  subsisting,  when,  in  February,  1902,  they  assented  to 
the  assignment  [610]  to  Brown,  which  expressly  purported  to 
give  to  him  rights  under  the  covenant  for  renewal  in  the  lease. 

It  does  not,  however,  follow  that  there  was  an  assent  by  the 
city  to  an  apportionment  of  its  covenant,  such  that,  as  a  result 
of  each  assignment,  the  assignee  became  entitled  by  way  of 
renewal  to  a  separate  lease  of  the  part  of  the  leasehold  premises 
thereby  transferred. 

The  transfer  to  each  of  the  assignees  was  merely  of  the  lea- 
sees' right  of  renewal  in  respect  of  the  part  of  the  lands  con- 
veyed. That  right  was  not  for  renewal  as  to  these  lands  sepa- 
rately, but  only  as  part  of  the  entire  leasehold  premises.  The 
landlords'  covenant  was  merely  to  give  one  renewal  of  the  lease 
of  the  whole.     Had  the  original  lessees  remained  the  owners  of 
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the  entire  leasehold  premises,  no  one  would  suggest  that  they 
could  ask  for  separate  renewal  leases  of  the  two  parcels. into 
which  they  divided  the  property. 

Under  the  covenant  to  renew,  the  tenant  can  only  ask  for 
luch  a  lease  as  the  landlord  covenanted  to  grant  Finch  v. 
Underwood  (1876)  2  Ch.  D.  310,  per  Mellisb,  L.J.,  at  p.  316, 
46  L,  J.  Ch.  N.  S.  522,  34  L,  T.  N.  S.  779,  24  Week.  Eep. 
657,  16  Eng.  BuL  Cas.  15.  It  is  difficult  to  understand  how 
he  can,  by  any  act  of  his,  Test  any  other  right  in  his  assignees. 
The  lessors'  burden  might  be  much  increased  by  the  granting  of 
such  separate  leases;  their  rights  and  remedies  would  be  mate- 
rially diminished. 

It  is  quite  consistent  with  the  terms  of  the  consents  actually 
given,  that  the  only  right  of  renewal  on  the  part  of  the  assignees 
to  which  the  lessors  assented  was,  in  the  first  case,  a  right  to  be 
exercised  by  the  lessees  and  their  assignee  jointly,  and,  in  tile 
second,  a  right  to  be  exercised  jointly  by  the  two  assignees,  to 
[611]  take  a  single  new  lease  of  the  entire  premises  at  a  single 
rental  for  the  whole  of  which  both  should  in  each  case  become 
liable.  There  is  nothing  in  the  documents  to  warrant  a  con- 
struction which  would  carry  the  obligation  of  the  lessors  or  the 
rights  of  the  lesseeB  or  their  assigns  further.  It  would  require 
the  substitution  of  a  new  and  a  different  covenant  on  the  part 
of  the  lessors  to  support  the  contention  of  the  defendants,  and 
the  burden  is  upon  them  to  establish  that  such  a  covenant  was  in 
fact  entered  into.     This  they  have,  in  my  opinion,  not  done. 

Although  notice  demanding  a  renewal  was  given  by  the  de- 
fendants in  respect  of  the  part  of  the  leasehold  premises  as- 
signed to  them,  and  a  similar  notice  by  the  Canadian  Pacific 
Railway  Company  in  respect  of  the  part  held  by  it,  there  was 
no  notice  given  on  behalf  of  both  or  either  of  the  assignees, 
demanding  a  single  renewal  of  lease  of  the  entire  premises.  In 
the  view  I  have  taken  of  the  proper  construction  and  effect  of 
the  document  in  evidence,  no  notice  was  given  to  the  lessors 
which  complied  with  the  condition  attached  to  the  covenant  for 
renewal.  This  covenant,  therefore,  never  became  operative, 
and  for  this  reason  neither  of  the  lessees'  assignees  became  en- 
titled to  renewal 
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Mr.  Shepley  urged  that,  because  the  Ontario  &  Quebec  Rail- 
•way  Company  was  in  a  position  to  expropriate  the  interest  of 
the  original  lessees  in  the  leasehold  lands,  which  they  agreed  to 
sell  to  the  company  in  1889,  the  transfer  of  that  interest  to  the 
company  should  be  regarded  as  made  under  compulsion  of  law. 
The  railway  company  could  not  have  expropriated  the  lessees' 
interest  alone.  Their  only  right  by  this  method  was  to  acquire 
the  fee.  They  certainly  could  [612]  not  have  obtained  in  ex- 
propriation proceedings  any  such  agreement  as  they  actually 
secured  from  the  lessees.  I  therefore  think  it  impossible  that  the 
transaction  between  the  lessees  and  the  railway  company  should 
be  treated  as  the  equivalent  of  a  compulsory  acquisition  by  the 
latter  of  these  leasehold  lands. 

But  if,  notwithstanding  these  objections,  the  severance  ef- 
fected in  1889  may  be  treated  as  involuntary,  I  cannot  see  how 
that  fact  would  justify  the  imposition,  upon  the  lessors,  of  a 
covenant  for  renewal,  other  than  and  different  from  that  which 
they  had  made.  This  case  is,  I  think,  distinguishable  from 
Piggott  v.  Middlesex  County  Council  [1909]  1  Ch.  134,  77 
L.  J.  Ch.  N.  S.  813,  99  L.  T.  N.  S.  662,  72  J.  P.  461,  52  SoL 
Jo.  698,  6  L.  Q.  K.  1177,  relied  on  by  Mr.  Shepley.  It  was 
there  held  that  an  involuntary  severance  of  a  reversion  did  not 
destroy  the  condition  of  re-entry.  The  saving  of  a  condition 
such  as  that  of  re-entry  differs  materially  from  the  imposition 
of  a  new  and  different  obligation,  such  as  the  renewal  in  parcels 
of  a  lease  which  the  lessor  had  agreed  to  renew  only  in  entirety. 

For  these  reasons  I  am  of  opinion  that  this  appeal  should  be 
dismissed,  with  costs. 

Appeal  dismissed,  with  costs. 

Solicitors  for  the  appellants:  Donald  &  Miller. 
Solicitor  for  the  respondents:  Angus  MacMurchy. 

Note.  —  Right  of  assignee  of  portion  of  leased  premises  to  en- 
force covenant  for  renewal 
The  courts  Beem  to  have  been  seldom  called  upon  to  decide  the 
question  whether  an  assignee  of  a  portion  of  leased  premises  has  a 
right  to  enforce  a  covenant  for  renewal. 
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The  decision  in  Alexander  Brown  Mnx.  &  Elevator  Go.  t. 
Canadian  P.  B.  Go.  is  in  accord  with  the  result  reached  in  Marino 
v.  William*  (1908)  30  Nev.  360,  96  Pac  1073.  In  that  case, 
where  a  leasee  holding  under  a  lease  giving  him  a  right  of  re- 
newal assigned  or  sublet  a  part  of  the  premises  to  the  plaintiff,  by  an 
instrument  containing  a  provision  for  renewal  similar  to  the  pro- 
vision in  the  original  lease,  it  was  held  that  the  plaintiff  was  not 
entitled  to  a  renewal  from  the  original  lessor  for  the  part  of  the 
premises  held  by  him .  The  court  said :  "It  may  be  conceded  that, 
if  plaintiff  had  an  assignment  of  the  whole  of  the  original  lease, 
he  could  have  demanded  a  renewal  on  the  whole  premises,  and  that, 
if  Williams  [the  original  lessor]  had  been  a  party  to  the  sublease, 
its  provision  for  a  renewal  on  a  part  of  the  premises  could  be  enforced 
against  him  and  his  successors  in  interest;  but,  under  the  facts 
stated,  we  are  unable  to  see  how  they  can  be  required  to  fulfil  this 
covenant  in  the  sublease,  when  it  is  different  from  any  in  the  origi- 
nal lease." 

The  case  of  Barge  v.  Schick  (1894)  57  Minn.  165,  58  N.  W.  874, 
although  not  involving  the  rights  of  an  assignee,  is  of  value  upon  the 
question  under  consideration.  In  that  case,  where  a  lease  for  five 
years  of  parts  of  adjoining  buildings  gave  the  lessee  "the  privilege  of 
another  term  of  five  years,"  it  was  held  that  the  rent  being  in  no  way 
divided  or  apportioned  between  the  several  parts  of  the  premises, 
the  lessees,  who  had  surrendered  a  part  of  the  premises,  had  no  right 
to  compel  a  renewal  as  to  the  remainder,  since  the  provision  for  re- 
newal had  reference  to  the  whole  of  the  leased  premises,  and  not  to 
a  part  only. 

In  Cook  v.  Jones  (1894)  96  Ky.  283,  28  S.  W.  960,  the  plaintiff  in 
an  action  of  forcible  entry  and  detainer  leased  premises  to  the  Louis- 
ville Coffin  Company  for  a  term  of  years,  with  the  privilege  of  renewal 
for  five  years  at  the  option  of  the  Coffin  Company,  and  the  latter 
covenanted  to  sublet  certain  portions  of  the  premises  to  persons  al- 
ready occupying  these  parts.  In  pursuance  of  this  covenant  the  Coffin 
Company  leased  a  part  of  the  property  to  one  Godshaw,  with  the 
option  to  renew  for  five  years,  Godshaw  subsequently  assigned  his 
rights  in  the  premises  to  the  defendant;  and  later  the  Coffin  Com- 
pany assigned  its  rights  to  the  Began  Mantel  Company,  with  the  con- 
sent of  the  plaintiffs.  All  the  tenants,  including  the  Hegan  Company, 
seasonably  applied  to  the  plaintiffs  agent  for  a  renewal  of  the 
leases,  but  the  Coffin  Company  notified  the  agent  that  they  would  not 
exercise  their  option  to  renew.  The  plaintiffs  agent  stated  to  the 
defendant  that  his  lease  would  be  renewed  and  the  defendant  re- 
lied upon  the  statement,  and,  because  of  the  agent's  assurance,  no 
steps  were  taken  by  the  tenants  to  require  the  Coffin  Company  to 
demand  a  renewal.    The  defendant  had  no  knowledge  that  the  lease 
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was  not  renewed  after  it  had  expired.  It  was  held  that  he  was  en- 
titled to  a  renewal  without  offering  to  renew  the  lease  for  the  entire 
premises.  The  court  said :  "It  is  said,  however,  that  no  subtenant 
or  assignee  of  the  Coffin  Company  offered  to  renew  for  the  entire 
premises,  or  undertook  the  obligation  to  pay  the  entire  rent.  This  we 
think  makes  no  difference.  The  legal  rights  of  the  landlord  were 
fixed  under  the  contract,  and,  when  the  subtenants  demanded  a  re- 
newal, the  law  of  the  contract  imposed  the  obligation.  The  letter  of 
the  Coffin  Company,  written  after  it  had  sold  out  all  interest  in  the 
leasehold,  and  no  longer  occupied  any  portion  of  the  ground,  could  not 
affect  the  rights  of  its  assignees.  The  landlord  had  ample  notice  of  the 
sale  and  transfer  made  by  its  original  tenant  to  these  subtenants  or 
assignees.  He  bad  joined  in  the  sale  to  the  Hegan  Mantel  Company, 
and  knew  of  its  right  to  renew,  and  Mr.  Pope,  his  agent,  is  shown  to 
have  known  of  the  claims  of  the  other  assignees  in  the  spring  of 
1892.  The  contracts  of  the  company  with  the  subtenants  and  with 
the  Hegan  Mantel  Company  were  not  mere  subletting^  They  were 
assignments  of  its  entire  right  and  interest  in  and  to  the  leasehold. 
.  .  .  If,  however,  the  contract  of  May,  1881,  is  to  be  eo  strictly 
construed  as  that  these  assignees,  not  being  parties  to  it,  are  not  en- 
titled to  demand  a  renewal  of  the  landlord,  though  they  all  make  the 
application,  yet  it  is  hardly  to  be  denied  that  they  could  have  required 
the  Coffin  Company  to  make  such  demand.  This  they  might  not  be 
entitled  to  it  if  they  had  been  mere  subtenants,  but  as  assignees  they 
clearly  had  such  right.  They  insist  that  they  did  not  exercise  it,  be- 
cause of  the  assurances  given  them  by  the  landlord  through  his  agent, 
as  early  as  in  the  spring  of  1892,  that  their  leases  would  be  promptly 
renewed.  If  such  assurances  were  in  fact  given,  we  do  not  see  how 
the  landlord  is  to  profit  by  his  own  wrong  and  obtain  possession  of  his 
property  by  violating  his  pledges  to  renew  the  lease." 

The  rights  involved  in  Alford  v.  /ones  (1895)  17  Ky.  L.  Rep. 
356,  30  S.  W.  1013,  and  Fitzgerald  v.  Jones  (1894)  96  Ky.  296, 
28  S.  W.  963,  arose  under  the  same  lease  to  the  Louisville  Coffin 
Company,  and  were  held  to  be  governed  by  the  decision  in  Cook 
v.  Jones,  supra. 

A  statement  in  the  headnote  in  McVean  v.  Woodell  (1845)  t  U. 
C.  Q.  B.  0.  S.  33,  that  the  assignee  of  a  portion  of  leased  premises 
is  entitled  to  the  benefit  of  a  covenant  for  renewal  in  the  original 
lease,  does  not  seem  to  have  a  fair  foundation  in  anything  in  the 
case  itself,  in  which  no  opinion  was  rendered,  but  which  appears 
to  have  decided  in  favor  of  a  claim  that  the  lessee  of  certain  govern- 
ment land  took  half  of  it  as  a  trustee  for  another. 

A  case  which,  although  not  in  point  on  the  question  under  dis- 
cussion, may  be  of  collateral  interest,  is  Piggot  v.  Mason  (1829)  1 
Paige,  412,  where,  an  assignment  having  been  made  by  a  lessee  of 
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premises  of  which  he  had  sublet  a  part,  it  was  held  that  the  assignee 
had  a  right  to  a  renewal  of  the  whole  lease  notwithstanding  the 
transferee  of  the  original  lessor  had  procured  a  surrender  to  him  of 
the  right  of  one  of  the  sublessees.  The  court  said :  "If  the  defend- 
ant in  this  case  had  obtained  an  advantage  by  procuring  the  surren- 
der and  conveyance  of  the  sublease  to  Spies,  as  he  obtained  it  with 
full  knowledge  of  the  complainant's  rights,  this  court  would  not 
permit  him  to  retain  such  advantage.  But  such  is  not  the  fact.  The 
leases  to  Griffiths  and  Green  and  to  Spies  were  strictly  subleases,  and 
did  not  convey  to  them  all  the  interest  of  the  lessors  in  those  particu- 
lar portions  of  the  premises.  The  lessors  retained  an  interest  in 
those  portions  of  the  premises  by  the  new  rent  reserved  to  themselves. 
They  did  not  give  to  the  sublessees  an  absolute  right  to  take  off  the 
buildings  which  they  should  afterwards  erect.  If  buildings  had  been 
previously  erected,  the  absolute  right  to  them  at  the  expiration  of  the 
term  belonged  to  the  complainant,  if  the  lessees  did  not  think  proper 
to  take  new  subleases ;  and  the  right  of  the  complainant  to  take  the 
renewal  of  the  original  lease  in  his  own  name  is  evidently  reserved 
in  the  subleases.  The  defendant  is  therefore  bound  to  give  to  the 
plaintiff  a  new  lease  of  the  whole  premises,  and  he  will  then  be  en- 
titled to  a  renewal  of  the  sublease  for  lot  No.  2,  on  the  terms  and 
conditions  specified  in  the  lease  to  Spies."  J.  T.  W. 
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STEVENS  v.  THEATRES,  LIMITED. 

[1903]  1  Ch.  867. 

Also  Reported  in  72  L.  J.  Cb.  N.  S.  794,  61  Week.  Rep.  686,  88  L.  T.  N.  8. 

468,  ID  Times  L.  R.  334. 

Mortgage  —  Power  of  sale  —  Foreclosure  action  —  Order  ntot  for 
foredoeure  —  Exercise  of  power  —  Pursuit  of  all  remedies  at 


A  mortgagee  cannot,  after  tha  usual  order  nitt  for  foreclosure  and 
before  the  foreclosure  ia  made  absolute,  exercise  hie  power  of  sale 
without  the  leave  of  the  court.  But  the  power  is  suspended  only,  not 
extinguished;  and  a  bona  ride  purchaser  without  notice  may  get  good 
title  under  the  power. 

(March  18,  1903.) 

On  February  20,  1896,  the  defendant  company,   Theatres, 
B.  R.  Cas.  Vol.  II.— 63. 
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Limited,  executed  a  mortgage  of  a  theatre  and  other  properties 
to  the  plaintiff,  Stevens.  The  mortgage  contained  a  power  of 
sale.  On  September  14,  1897,  the  plaintiff  commenced  an 
action  by  summons  for  the  foreclosure  of  his  mortgage,  and  on 
November  26,  1897,  an  order  was  made  for  foreclosure  nisi. 
This  order  was  in  the  common  form,  directing  accounts,  and 
directing  the  plaintiff  to  reconvey  the  property  on  payment  of 
what  should  be  found  due.  The  accounts  were  not  proceeded 
with,  and  no  master's  certificate  had  been  made.  On  December 
3,  1897,  the  mortgagee  gave  notice  to  the  mortgagor  that  he 
intended  to  sell,  and  on  December  17,  1897,  he  entered  into  a 
contract  to  sell  to  Drucker.  On  February  3,  1898,  he  conveyed 
to  Drucker  in  exercise  of  the  power  of  sale  in  his  mortgage,  and 
in  August,  1899,  Drucker  sold  and  conveyed  to  Miss  Kate  Sant- 
ley.  Miss  Kate  Santley  was  afterwards,  on  her  own  applica- 
tion, made  a  party  to  the  foreclosure  action,  and  the  action  was 
brought  on  for  the  decision  of  the  following  agreed  point  of 
law:  "Whether,  assuming  that  apart  from  the  order  of  26th 
November,  1897,  the  plaintiff  Stevens  had,  by  virtue  of  the 
mortgage  of  the  20th  February,  1896,  a  power  of  sale  exercisable 
on  the  17th  December,  1897,  he  was  prevented  from  exercising 
such  power  by  reason  of  the  existence  of  the  order  of  the  26th 
November,  1897." 

[858]  Upjohn,  K.C.,  and  A.  aB.  Terrell,  for  Miss  Kate 
Santley.  The  whole  question  is  whether  a  mortgagee  can  exer- 
cise his  power  of  sale  after  an  order  has  been  made  for  fore- 
closure nisi.  There  is  no  direct  authority.  But  the  case  comes 
within  the  well-known  principle  that  a  mortgagee  can  pursue 
all  his  remedies  at  once.  He  can  bring  an  action  on  the  cove 
nant,  an  ejectment  action,  and  a  foreclosure  action  all  at  once; 
and  on  the  same  principle  he  can  also  exercise  his  power  of  sale. 

[Farwell,  J.:  Is  a  mortgagee  dominus  litis  after  a  foreclo- 
sure decree  nisi  ?    Can  he  dismiss  his  action  of  his  own  motion  ?] 

Taylor  v.  Mostyn  (1883)  25  Ch.  D.  48,  53  L.  J.  Ch.  K.  S. 
89,  49  L.  T.  N.  S.  483,  32  Week.  Rep.  256,  and  Exchange  and 
Hop  Warehouses,  Limited  v.  Association  of  Land  Financier* 
(1886)  34  Ch.  D.  195,  56  L.  J.  Ch.  N.  S.  4,  55  L.  T.  N.  S. 
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611,  35  Week.  Rep.  120,  seem  to  show  that  he  could  not,  bat 
that  would  not  prevent  bis  exercising  his  power  of  sale.  In  the 
recent  case  of  In  re  Alpha  Co.,  Ld.  [1903]  1  Ch.  203,  72  L.  J. 
Ch.  N.  S.  91,  51  Week.  Rep.  201,  87  L.  T.  N.  S.  646,  10  Man- 
son,  237,  Kekewich,  J.,  laid  it  down  that  the  plaintiff  in  a 
debenture-holder's  action  could  discontinue  after  the  usual  ord- 
er; but  there  the  company  consented. 

Until  the  passing  of  the  chancery  procedure  act,  1852,  the 
court  had  no  power  to  order  a  sale  of  the  property  in  a  fore- 
closure action.  Power  was  given  by  that  act,  and  until  1881 
there  was  a  conflict  of  authority  whether  the  court  could  sell  aft- 
er decree  for  foreclosure  nisi.  See  Wayn  v.  Lewis  (1853)  1 
Drew.  487,  22  L.  J.  Ch.  N.  S.  1051,  1  Week.  Rep.  344;  Laslett 
v.  CUffe  (1854)  2  Smale  &  G.  278,  2  Week.  Rep.  536.  In  the 
latter  case  Stuart,  V.C.,  treats  the  foreclosure  decree  as  wholly 
in  favor  of  the  mortgagee,  and  we  submit  it  is  so.  In  1881 
the  conveyancing  act,  §  25,  set  at  rest  all  doubts  about  the  power 
of  the  court.  Union  Bank  of  London  v.  Ingram  (1882)  20 
Ch.  D.  463,  51  L.  J.  Ch.  N.  S.  508,  46  L.  T.  N.  S.  507,  30 
Week.  Rep.  375.  But  the  power  of  the  court  in  no  way  super- 
sedes that  of  the  mortgagee.  There  is  nothing  fiduciary  about  a 
mortgagee's  power  of  sale,  and  the  analogy  of  the  suspension  of 
a  trustee's  powers  by  an  administration  order  does  not  apply. 
There  is  nothing  in  the  decree  in  favor  of  the  mortgagor  which 
could  bring  that  doctrine  in.  The  pendency  of  a  foreclosure 
action  is  not  a  reason  for  the  court  stopping  a  sale  under  the 
power.    Adams  v.  Scott  (1859)  7  Week.  Rep.  213. 

[858]  There  is  no  doubt  that  the  power  of  sale  continues  to 
exist  after  a  foreclosure  absolute.  In  re  Alison  (1879)  11  Ch. 
D.  284,  40  L.  T.  N.  S.  234,  27  Week.  Rep.  537.  In  Watson  v. 
Marston  (1853)  4  PeG.  M.  &  G.  230,  236,  Knight  Bruce,  L.J., 
expressed  a  doubt  whether  a  good  title  could  be  made  under  the 
power ;  but  the  case  only  decided  that  a  contract,  inadvertently 
entered  into  by  a  mortgagee,  to  sell  under  his  power  after  a  fore- 
closure decree  absolute,  will  not  be  specifically  enforced. 

There  is  no  difference  in  the  form  of  decree  nisi,  whether 
the  action  be  for  redemption  or  foreclosure,  and  it  would  be 
a  great  hardship  if,  by  merely  taking  out  a  summons  for  re~ 
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demption  and  getting  an  order,  the  mortgagor  could  take  away 
the  mortgagee's  power  of  sale.  The  court  never  interferes  with 
a  mortgagee's  power  of  Bale  except  upon  the  terms  of  the  mort- 
gagor bringing  the  money  into  court 

We  have  only  found  two  cases  in  which  the  court  has  made 
an  order  for  sale  after  a  foreclosure  decree  nisi.  In  re  Claire's 
Estate  (1889)  Ir.  L.  R.  23  Eq.  281  and  Brewer  v.  Square 
[1892]  2  Ch.  Ill,  61  L.  J.  Ch.  N.  S.  516,  66  L.  T.  K.  S.  486, 
40  Week.  Rep.  378 ;  and  the  circumstances  seem  to  have  been 
peculiar. 

Stewart-Smith,  K.C.,  and  Ward  Coldridge,  for  the  mort- 
gagee. 

H.  E.  Wright,  for  the  trustee  in  bankruptcy  of  Drucker. 

Gore-Browne,  E.C.,  and  George  Wallace,  for  the  mort- 
gagor. The  question  is  a  simple  one,  depending  wholly  on  the 
words  of  the  judgment,  which  is  binding  on  both  parties.  It 
directs  the  mortgagee  to  reconrey  upon  payment.  Neither  the 
parties  nor  the  court  can  alter  the  meaning  of  the  judgment 
The  mortgagee  is  clearly  bound  not  to  do  anything  inconsistent 
with  his  obeying  the  judgment  The  rights  of  the  parties 
under  their  original  contract  are  merged  and  changed  into  a 
new  relation  created  by  the  judgment  Hill  v.  Rowlands  [1897] 
2  Ch.  361,  66  L.  J.  Ch.  N.  S.  689,  77  L.  T.  N.  S.  34,  46  Week. 
Rep.  26.  After  foreclosure  absolute  all  the  mortgagor's  rights 
are  put  an  end  to,  and  there  is  no  inconsistency  in  the  mort- 
gagee's exercising  his  power;  but  while  the  order  nisi  is  in 
force,  the  power  of  Bale  is  suspended  at  any  rate,  it  is  not  neces- 
sary to  argue  that  it  is  extinguished;  bat  Campbell  v.  Uolylaiid 
(1877)  7  Ch.  D.  166,  47  L.  J.  Ch.  N.  S.  145,  38  L.  T.  N.  S. 
128,  26  Week.  Rep.  109,  seems  to  [860]  show  that  the  power 
could  not  be  exercised  after  foreclosure  absolute. 

Upjohn,  K.C.,  in  reply.  Heath  v.  Pugh  (1881)  6  Q.  B.  D. 
345,  (1882)  7  App.  Caa.  235,  51  L.  J.  Q.  B.  N.  S.  367,  46 
L.  T.  N.  S.  321,  30  Week.  Rep.  553,  shows  that  the  previous 
rights  of  the  parties  are  not  merged  in  the  judgment  for  fore- 
closure. 

Far-well,  J.:     This  application  raises  a  neat  abstract  point 
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of  law,  on  which  I  am  told  there  ia  no  authority:  this  may  be 
because  powers  of  sale  were  not  usually  inserted  in  mortgages 
until  seventy  or  eighty  years  ago.  See  Clarke  v.  Royal  Panop- 
ticon (1857)  4  Drew.  26,  27  L.  J.  Ch.  N.  S.  207,  3  Jur.  N.  S. 
178,  5  Week  Rep.  332.  [His  Lordship  then  stated  the  facts 
of  the  case  and  the  agreed  question  as  above,  and  proceeded : — ] 

I  propose  to  qualify  my  answer  to  that  question,  in  order  to 
preserve  any  rights  that  Miss  Santley  may  have  as  a  purchaser 
for  value  without  notice,  if  she  can  hereafter  prove  that  she  is 
in  that  position. 

Now  this  question — whether  a  decree  for  foreclosure  directing 
accounts  and  reconveyance,  or,  by  parity  of  reasoning,  a  decree 
for  redemption  directing  accounts  and  reconveyance,  on  pay- 
ment, operates  to  prevent  the  exercise  of  the  power  of  sale  in 
the  mortgage,  or  that  given  by  the  statute — has  to  be  decided 
on  principle,  in  the  absence  of  authority.  The  first  proposition, 
which  I  think  is  plain,  is  this — neither  the  mortgagee  nor  the 
mortgagor  is  entitled  to  dismiss  his  action,  or  to  discontinue 
after  judgment.  The  general  principle  on  which  the  court  acts 
with  regard  to  actions  of  this  sort  is  to  regard  the  plaintiff  as 
dominus  litis  until  judgment;  but  if,  and  so  far  as,  the  judg- 
ment operates  for  the  benefit,  not  merely  of  himself,  but  of 
someone  else,  he  cannot  get  rid  of  his  action  mero  moiu  after 
judgment  If  authority  ia  necessary,  I  refer  to  Taylor  v.  Mos- 
tyn  (1883)  25  Ch.  D.  48,  53  L.  J.  Ch.  N.  S.  89,  49  L.  T.  N.  S. 
483,  32  Week.  Rep.  256  and  the  Exchange  and  Hop  Ware- 
houses, Limited  v.  Association  of  Land  Financiers  (1886)  34 
Ch.  D.  195,  56  L.  J.  Ch.  N.  S.  4,  55  L.  T.  N.  S.  611,  35  Week. 
Rep.  120. 

Now,  if  the  plaintiff  cannot  get  rid  of  his  action  after  judg- 
ment, because  the  judgment  is  for  the  benefit  also  of  the 
[861]  defendants,  it  must  follow  that  he  cannot  in  any  way 
vary  the  form  of  that  judgment  by  doing  an  act  which  would 
put  it  out  of  his  power  to  perform  that  which  the  court  has 
directed  him  to  do  as  the  condition  of  getting  the  judgment. 

The  mortgagee  has  got  his  title  absolute  at  law,  bnt  the 
mortgagor  has  lus  right  of  redeeming,  and  the  mortgagee  has 
the  right  to  come  to  this  court  and  say,  "Put  an  end  to  that 
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power."  The  court  regards  with  impartiality  both  mortgagor 
and  mortgagee.  It  does  not  deprive  the  mortgagee  of  his  legal 
rights  without  giving  him  corresponding  benefits,  nor  does  it 
deprive  the  mortgagor  of  his  right  to  redeem  without  giving 
him  an  opportunity  of  paying  what  is  due  when  the  sum  is 
finally  ascertained.  When  the  parties  have  once  taken  the 
judgment  of  the  court,  neither  party,  in  my  opinion,  is  entitled 
without  the  leave  of  the  court  to  put  it  out  of  his  own  power, 
by  any  act  of  bis  own,  to  obey  the  judgment  of  the  court.  It 
is  said  to  be  a  hardship  on  the  mortgagee  that  the  mortgagor,  by 
commencing  proceedings  for  redemption  and  getting  his  judg- 
ment, can  prevent  the  exercise  of  the  power  of  sale.  So  far  as 
commencing  proceedings  is  concerned,  it  is  clear  that  that  does 
not  prevent  the  exercise  of  the  power  of  sale.  That  is  decided 
by  Adams  v.  Scott  (1859)  7  Week.  Rep.  213.  So  far  as  re- 
gards any  hardship  from  the  judgment  of  the  court,  the  court 
may  be  trusted,  I  hope,  not  to  make  any  decree  which  will  oper- 
ate harshly  or  unfairly  on  either  party.  In  the  case  suggested 
in  argument,  if  the  mortgagee  is  on  the  point  of  entering  into  a 
contract  to  sell  a  property  which  is  difficult  to  dispose  of,  or  an 
insufficient  security,  I  apprehend  the  court  would  take  that  into 
consideration  before  it  made  a  decree  for  redemption,  and  it 
might  possibly,  instead  of  ordering  redemption  or  in  addition 
thereto,  give  Borne  direction  for  carrying  out  that  particular 
Bale.  I  am  not  pressed  with  that  difficulty,  because  it  appears 
to  me  to  be  a  difficulty  which  assumes  a  certain  want  of  percep- 
tion and  power  on  the  part  of  the  court  of  which  I  should  be 
unwilling  to  admit  it  was  guilty.  Nor  is  there  any  hardship 
in  delay  in  prosecuting  accounts  and  inquiries,  for  either  side 
can  come  to  [862]  the  court  and  Bay,  "It  is  no  use  keeping  this 
hanging  over  us;  let  ns  stay  all  further  proceedings,"  as  was 
done  in  the  Exchange  and  Hop  Warehouses  Case,  supra. 

I  hold,  therefore,  that  the  power  of  sale  cannot  be  exercised 
after  the  judgment  nisi  without  the  leave  of  the  court,  because 
it  prejudices  the  rights  given  to  the  mortgagor  by  the  court 
under  the  direction  to  reconvey.  The  question  next  arises, 
What  ib  the  effect  of  the  order  of  the  court  t  Does  this  extin- 
guish the  power  or  does  it  not?     That  would  affect  materially 
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the  case  of  Miss  Santley,  if  she  can  prove  herself  to  be  a  pur- 
chaser for  value  without  notice  having  the  legal  estate.  In  my 
opinion  the  power  of  sale  is  not  extinguished.  It  ie  important 
to  remember  that  the  mortgagor  can  institute  proceedings  for 
and  obtain  redemption  almost  as  a  matter  of  course.  If  the 
decree  nisi  for  redemption  absolutely  extinguished  the  power 
of  sale,  it  would  sorely  have  been  urged  in  argument  or  taken 
into  consideration  in  some  case  as  a  reason  against  granting 
such  a  decree ;  but  no  trace  of  any  such  case  can  be  found.  If 
the  power  is  once  extinguished  it  must  be  gone  forever;  but  I 
think  this  wonld  be  inconsistent  with  the  view  taken  by  the 
Lords  Justices  in  Watson  v.  Marston  (1853)  4  DeG.  M.  &  Q. 
230.  That  was  a  case  of  specific  performance,  and  the  court 
declined  to  force  the  vendor  to  convey  as  the  purchaser  desired 
in  exercise  of  his  power  of  sale  after  a  decree  for  foreclosure 
absolute.  The  conditions  of  sale,  to  some  extent,  held  out  that 
course  as  available,  because  the  vendor  was  described  as  a  mort- 
gagee with  power  of  sale.  But  the  ground  on  which  it  was  put 
was  hardship  on  the  vendor,  who,  by  exercising  the  power  of 
sale,  would  open  the  foreclosure.  It  is  true  that  in  the  course 
of  the  argument  Knight  Bruce,  L.J.,  makes  an  obiter  observa- 
tion that  the  purchaser  might  be  preferring  a  bad  to  a  good 
title ;  but  it  is  merely  a  suggestion,  and  I  do  not  find  that  the 
Lords  Justices  ever  said  there  was  no  title  at  all  to  sell  under 
the  power  of  sale;  if  it  could  have  been  said  that  there  is  no  each 
power  existing,  it  would  have  been  a  short  answer  to  make  to 
a  man  who  was  insisting  on  having  a  conveyance  [863]  nnder 
that  power.  The  foreclosure  nisi,  in  my  opinion,  does  not  de- 
stroy the  power ;  the  remedies  of  the  mortgagee  are  merely  sits 
pended  for  the  purpose  of  carrying  out  that  particular  relief 
which  he  has  sought,  and  would  remain  available  for  him  if,  for 
example,  both  parties  were  to  agree  that  all  the  proceedings 
should  be  stayed,  or  the  court  should  order,  a3  it  did  in  the 
Exchange  and  Hop  Warehouses  Case  (1886)  34  Ch.  D.  195, 
56  L.  J.  Ch.  N.  S.  4,  55  L.  T.  N.  S.  611,  35  Week.  Eep.  120, 
the  taking  of  the  account  to  be  stayed.  In  that  case  the  direc- 
tion to  reconvey  still  remained.  It  appears  to  me  it  would  be 
impossible  to  hold  that  the  power  of  sale  was  gone  by  reason 
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of  that  direction  to  reconvey,  although  the  court  had  said  it  was 
idle  to  go  on  with  the  accounts,  because  the  balance  was  so 
enormously  against  the  mortgagor  that  it  was  useless. 

This  is  a  question  of  some  importance  to  purchasers,  because, 
assuming  there  is  no  lis  pendens  registered,  a  purchaser  buying 
in  good  faith  from  a  mortgagee  under  a  power  of  sale  would 
find  he  had  no  title  at  all  if  the  power  was  absolutely  extin- 
guished. I  do  not  know  of  any  case  in  which  a  power  has  ever 
been  held  to  be  extinguished  by  reason  of  any  of  the  usual  de- 
crees of  the  court,  such  as  the  decree  for  administration.  Even 
a  decree  for  dissolution  of  marriage  by  the  court  does  not  of 
itself  extinguish  the  settlement  which  was  made  upon  the  mar- 
riage, or  any  powers  contained  therein.  A  decree  for  the  ad- 
ministration of  the  trusts  of  a  will,  or  for  the  execution  of  the 
trusts  of  a  settlement,  does  not  extinguish  the  power:  it  merely 
requires  the  person  exercising  it  to  come  for  the  leave  of  the 
court  before  he  does  it.  In  my  opinion,  if  the  mortgagee  had 
in  this  case  come  to  the  court  he  might  have  got  leave  to  exercise 
the  power.  I  see  nothing  in  the  fact  that  §  25,  subset.  2,  of 
the  conveyancing  act  gives  the  court  a  power  of  sale  inconsistent 
with  leaving  in  existence  the  power  given  by  the  deed  or  by 
§  19  of  the  act.  The  power  of  sale  in  §  19  is  given  only  to 
mortgagees  who  have  a  mortgage  by  deed,  whereas  the  power 
of  sale  by  the  court,  and  the  power  to  ask  the  court  to  direct 
a  sale  under  §  25,  extends  to  equitable  mortgages  as  well.  There 
is  nothing  in  the  least  inconsistent  to  my  mind  between  the 
two  sections. 

[864]  The  result  is,  in  my  judgment,  that  the  mortgagee 
could  not  exercise  the  power  of  sale  without  the  leave  of  the 
court,  but  that  the  power  of  Bale  was  not  extinguished,  so  that 
the  question  whether  a  purchaser  from  a  mortgagee  got  a  good 
title  or  not  will  depend  on  whether  she  is  affected  with  notice 
or  whether  she  got  the  legal  estate  without  notice. 

The  declaration  finally  settled  was: — 

"That  the  mortgagee  could  not  eierciee  hit  power  of  sale  without  the 
leave  of  the  court,  id  u  to  give  a  good  title  to  anyone  other  than  a  pur- 
chaser for  value  without  notice.  But  this  js  not  to  preclude  the  mortgagee 
from  letting  up  any  other  equity  he  may  have  in  any  action  brought  by 
the  mortgagor." 
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Solieitore:  Fhdgate  &  Company;  W.  E.  London;  Wilkinson, 
Howlett,  &  Wilkinson;  King,  Wigg,  &  Company. 

Note. — Right  of  mortgagee  to  exercise  power  of  sale  during 
pendency  of  foreclosure,  or  of  action  for  debt  secured. 

It  seems  to  be  the  general  role,  in  the  absence  of  statute,  that  a 
power  of  sale  given  in  a  mortgage  or  deed  of  trust  ia  not  revoked  or 
suspended  by  the  mortgagee's  resorting  to  other  remedies  to  collect 
his  debt,  nor  is  an  exercise  of  the  power  prevented  by  the  pendency 
of  other  proceedings  to  collect  the  debt  secured,  or  to  foreclose  the 
mortgage  or  deed  of  trust.    27  Cyc.  1453, 1454. 

Thus,  the  right  to  sell  under  a  deed  of  trust  is  not  suspended  or 
affected  by  the  secured  creditor's  bringing  suit  on  the  note  secured, 
and,  by  garnishment,  attaching  a  debt  owing  to  his  debtor  of  equal 
or  greater  amount  than  the  note,  after  the  trustee  on  the  deed  of 
trust  has  advertised  a  sale  pursuant  to  the  power  given  him  by  the 
deed.    Benjamin  v.  Loughborough  (1876)  31  Ark.  210. 

And  a  trustee  under  a  deed  of  trust  may  exercise  the  power  of 
sale  given  therein,  although  he  has  filed  a  complaint  in  an  action  to 
foreclose  and  has  not  dismissed  the  action,  though  it  seems  that 
"the  sale  under  a  power  given  would  be  a  bar  to  all  further  proceed- 
ings in  the  foreclosure  suit."  Mayhall  v.  Eppinger  (1903)  137 
Cal.  5,  69  Pac.  489. 

So,  a  trustee  under  a  deed  of  trust  may  exercise  the  power  of 
sale  given  to  him  thereby,  although  the  holder  of  the  note  secured 
by  the  deed  of  trust  has  sued  and  obtained  judgment  thereon  and  an 
execution  issued  on  the  judgment  is  still  outstanding.  Connecticut 
Mut.  L.  Ins.  Co.  v.  Jones  (1879)  1  McCrary,  388,  8  Fed.  303.  As 
the  court  said  in  this  case :  "The  plaintiffs  remedies  were  concur- 
rent and  it  had  the  right  to  pursue  both  or  either,  provided  one  sat- 
isfaction only  was  received." 

And  a  trustee  under  a  deed  of  trust  may  exercise  the  power  of 
sale  given  thereby,  notwithstanding  the  holder  of  the  notes  secured 
by  the  deed  of  trust  has  brought  suit  upon  them,  asking  also  for  a 
foreclosure  of  the  deed  of  trust,  in  which  suit  judgment  has  been 
rendered  against  him  on  a  plea  of  the  statute  of  limitations.  Lee  v. 
British  £  A.  Morig.  Co.  (1901)  25  Tex.  Civ.  App.  481,  61  S.  W. 
134. 

Likewise,  where  a  debtor  has  pledged  as  collateral,  to  secure  the 
payment  of  certain  principal  notes,  other  notes  of  his  secured  by  a 
deed  of  trust,  the  trustee  under  the  deed  of  trust  may  exercise  the 
power  of  sale  given  thereby,  notwithstanding  the  pendency  of  a 
suit  by  the  creditor  to  foreclose  and  sell  the  collateral.  Jenkins  v. 
International  Bank  (1884)  111  HI.  462. 

And  a  sale  under  a  power  of  attorney  executed  by  a  mortgagor 


w  Google 


842  ANNOTATION. 

to  a  third  person,  authorizing  him  to  sell  the  mortgaged  premisci 
upon  default  in  payment  of  the  debt  secured,  is  not  rendered  invalid 
by  the  pendency  of  a  bill  to  foreclose  the  mortgage.  Brisbane  v. 
Stoughlon  (1848)  1?  Ohio,  482. 

And  in  Kelly  v.  Imperial  Loan  &  Invest.  Co.  (1885)  11  Can.  8. 
C.  516,  a  Bale  and  conveyance  of  mortgaged  premises,  made  pur- 
suant to  a  final  order  in  a  suit  for  foreclosure,  which  was  improper- 
ly obtained  and  was  consequently  void,  was  upheld  as  a  sufficient 
execution  of  the  power  of  sale  in  the  mortgage. 

On  the  other  hand,  Stevens  v.  Theatres,  was  followed  in  De- 
Reck  v.  Canada  Permanent  Loan  &  Sav.  Co.  (1907)  12  B.  C.  409, 
liolding  to  like  effect,  that  a  mortgagee  cannot,  after  obtaining  a 
foreclosure  order  nisi,  and  before  taking  out  an  order  absolute,  ex- 
ercise hie  power  of  sale  without  leave  of  the  court. 

And  a  sale  by  a  mortgagee,  under  a  power  contained  in  the  mort- 
gage, pending  a  suit  to  foreclose,  to  which  subsequent  encumbrancers 
were  made  parties  defendant,  will  be  set  aside  for  unfairness,  upon 
due  application  by  the  subsequent  encumbrancers,  as  the  fact  of 
making  them  defendants  to  the  foreclosure  suit  tended  to  lull  them 
into  security  against  any  proceeding  to  sell  the  premises  under  the 
power  of  sale.    Hvrd  v.  Case  (1863)  32  HI.  45,  83  Am.  Dec.  249. 

"Where  a  mortgagor  has  filed  an  original  bill  to  enjoin  a  proposed 
sale  of  mortgaged  property  by  the  mortgagee  under  a  power  of  sale 
contained  in  the  mortgage,  the  filing  of  a  cross  bill  by  the  mortgagee, 
praying  to  have  his  mortgage  foreclosed,  may  be  treated  as  a  waiver 
of  any  purpose  to  make  a  sale  under  the  power.  Warrick  v.  Bull 
(1882)  102  111.  280. 

And  a  trustee  under  a  trust  deed  securing  a  note  will  be  enjoined 
from  exercising  the  power  of  sale  conferred  upon  him  by  the  deed, 
pending  a  suit  by  the  administrator  of  the  owner  of  the  note  secured 
by  the  trust  deed  to  enforce  the  same.  Keith  v.  Harbison  (1899)  — 
Tenn.— ,  52  S.  W.  1109. 

In  some  states  it  is  provided  by  statute  that  the  pendency  of  an 
action  for  a  debt  secured  by  a  mortgage  bars  or  suspends  the  right 
of  the  mortgagee  to  exercise  his  power  of  sale  given  by  the  mortgage. 
Thus,  under  a  Wisconsin  statute  regulating  the  execution  of  the 
power  of  sale  given  to  a  mortgagee  in  a  mortgage,  no  foreclosure 
can  be  bad  under  such  power  by  advertisement  without  suit,  if  any 
action  or  proceeding  has  been  instituted  at  law  to  recover  the  debt 
secured,  unless  such  action  has  been  discontinued,  or  an  execution 
issued  upon  the  judgment  therein  has  been  returned  unsatisfied  in 
whole  or  in  part.    Hayes  v.  Frey  (1882)  54  Wis.  503,  11  N.  W.  695. 

But  where  the  foreclosure  proceedings  under  the  power  have  been 
otherwise  regular,  they  cannot  be  avoided  on  the  ground  that  an  ac- 
tion at  law  had  been  commenced  to  recover  the  debt,  unless  that  fact 
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is  made  to  appear  by  affirmative  evidence  on  the  trial  in  which  it  ia 
Bought  to  avoid  the  effect  of  the  foreclosure.    Ibid. 

In  Minnesota,  an  action  or  proceeding  instituted  at  law  to  recover 
a  mortgage  debt  has  the  effect  of  suspending  for  the  time  the  exercise 
of  the  statutory  right  of  foreclosure  by  advertisement  resting  upon 
the  power  of  sale  contained  in  the  mortgage.  Jones  v.  Etving  (1875) 
22  Minn.  157. 

But  a  mortgagee  may  foreclose  by  advertisement,  under  the  power 
of  sale  contained  in  his  mortgage,  after  judgment  has  been  recovered 
for  the  debt  secured,  if  execution  issued  thereon  "was  in  fact  and 
in  law  returned  wholly  unsatisfied."  Ross  v.  Wortkington  (1866)  11 
Minn.  438,  Gil.  323,  88  Am.  Dec.  95. 

And  a  judgment  on  a  note  given  for  interest  due  on  the  mortgage 
debt  is  not  a  judgment  for  part  of  the  debt  secured  by  the  mort- 
gage, which  will  interfere  with  the  mortgagee's  statutory  right  to 
foreclose  by  advertisement  under  his  power  of  sale.  Ooenen  v. 
Schroeder  (1872)  18  Minn.  66,  Gil.  51. 

Under  a  Michigan  statute,  a  like  statutory  right,  based  on  the 
power  of  sale  given  by  the  mortgage,  to  foreclose  by  advertisement, 
cannot  be  exercised  "while  a  proceeding  at  law  is  pending  to  recover 
the  debt."    Larzelere  v.  Starkweather  (1878)  38  Mich.  96. 

But  such  "proceeding  at  law  to  recover  the  debt"  refers  to  suits 
at  law  on  the  debt  only  (Lee  v.  Clary  [1878]  38  Mich.  223) ;  and 
proving  a  claim  secured  by  mortgage  before  the  commissioners  of 
an  estate  is  not  such  a  proceeding  at  law  (Larzelere  v.  Starkweather, 
supra) ;  nor  is  a  previous  foreclosure  proceeding  such  a  proceeding 
to  recover  the  debt  (Lee  v.  Clary,  supra),  as  will  prevent  the  stat- 
utory foreclosure  based  on  the  power  of  sale  contained  in  the  mort- 
gage, under  the  Michigan  statute.  A,  C.  W. 
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IN  RE  NISBET  AND  POTTS'  CONTRACT. 

[1906]  1  Ch.  366. 

Also  Reported  in  75  L.  J.  Cb.  N.  8.  238,  64  Week.  Rep.  286,  94  L.  T.  N.  8. 

267,  22  Tinea  L.  R.  234. 

Vendor  and  purchaser  —  Restrictive  covenant*  —  Negative  covenant* 
—  Title  by  adverse  possession  —  Squatter's  title  —  Trespasser  — 
Twelve  years'  possession  —  Acceptance  of  less  than  forty  years' 
title  —  Notice  —  Statute  of  limitation*  —  Real  property  limitation 
act  1833  ( 3  &  4  Will.  4,  chap.  27) ,  §  34  —  Real  property  limita- 
tion act  1374   (87  <fi  38  Vict.  chap.  37). 

A  negative  covenant  validly  created,  entered  into  by  an  owner  of 
land  with  an  adjoining  owner,  such  as  a  covenant  restricting'  the  user 
of  the  land,  binds  the  land  in  equity,  as  being  in  the  nature  of  ■ 
negative  easement.  London  and  South  Western  Ry.  Co.  v.  Gamut  (1882} 
20  Ch.  D.  562,  683,  61  L.  J.  Ch.  N.  8.  630,  46  L.  T.  N.  S.  449,  30  Weet 
Rep.  620,  and  it  can,  therefore,  be  enforced  against  any  subsequent 
owner  of  the  land  not  being  a  bona  fide  purchase  for  value  of  the  legal 
estate  without  notice.  Such  a  covenant  is  equally  binding  in  equity 
upon  land  to  which  a  squatter  has  subsequently  acquired  a  statutory 
title  by  adverse  possession  against  the  owner  and  covenantor  for  twelve 
years  under  §  34  of  the  real  property  limitation  act  1833,  as  amended 
by  the  real  property  limitation  act  1674;  for  the  statutory  "extinguish- 
ment" of  the  title  of  the  dispossessed  owner  of  the  land  has  not  the 
effect  of  destroying  the  covenant,  the  equitable  right  of  the  covenantee 
not  being  in  any  way  affected  by  the  statute,  and  consequently  the 
covenantee  can  enforce  the  covenant  against  the  squatter  both  before 
and  after  he  has  acquired  his  possessory  title,  and  also  against  any 
subsequent  owner  of  the  land  not  being  a  bona  fide  purchaser  for  value 
without  notice. 

Neither  a  squatter  who  has  acquired  a  good  title  by  possession,  nor 
a  purchaser  from  him,  is  exempt  from  liability  arising  through  his  not 
insisting  on  and  obtaining  a  full  forty  years'  title.  Therefore,  if  any 
purchaser  nnder  the  squatter's  possessory  title  chooses  to  accept  lees 
than  a  forty  years'  title,  he  is  fixed  with  constructive  notice  of  all  sucti 
equities  affecting  the  land  as  he  would  have  discovered  by  reasonable 
inquiries  under  a  title  for  the  full  period. 

Thus,  where,  on  a  purchase  for  value  of  freehold  land,  the  purchaser 
agreed  to  accept  a  title  commencing  with  a  possessory  or  squatting  title 
acquired  within  forty  years  prior  to  the  purchase,  be  was  held  to  have 
constructive  notice  of  restrictive  covenants  affecting  the  land  entered 
into  within  the  forty  years  by  an  owner  before  the  squatter  took  pos- 
session. 

Decision  of  Farwell,  J.  [1906]  1  Ch.  391,  74  L.  J.  Ch.  N.  a  310,  53 
Week.  Rep.  297,  92  L.  T.  H.  8.  448,  21  Times  L.  H.  261,  affirmed. 


(January  18,  1906.) 
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Br  an  agreement  in  writing,  dated  January  1,  1903,  Fred 
Vickers  Niabet  agreed  to  sell  to  Samuel  Leonard  Potts  a  piece  of 
freehold  land  called  Wallwood  Farm,  Hainault  Road,  Leyton- 
Btone,  Easex,  for  3,200  1.,  subject  to  the  payment  of  the  usual 
[387]  deposit  (which  was  duly  paid)  and  to  certain  conditions 
of  sale,  of  which  condition  2  was  as  follows :  "The  title  to  the 
property  shall  commence  with  an  indenture  of  conveyance  dated 
the  11th  day  of  August,  1890,  in  which  indenture  it  is  stated 
that  Thomas  Headde  and  his  father  had  at  that  date  been  in 
possession  of  the  said  property  for  thirteen  years  and  upwards. 
This  indenture  has  been  produced  to  the  purchaser  prior  to 
the  signing  hereof,  and  the  purchaser  snail  be  deemed  and  con- 
sidered as  having  full  notice  and  knowledge  of  the  contents 
thereof,  and  shall  buy  subject  thereto  and  be  bound  thereby." 
A  further  condition  provided  for  the  sending  in  of  requisitions 
in  writing  to  the  vendor's  solicitor  within  seven  days  from  the 
delivery  of  the  abstract,  and  that  "all  objections  and  requisitions 
not  sent  within  that  time  shall  be  considered  to  be  waived,  and 
for  the  purpose  of  any  objection  or  requisition  the  abstract  shall 
be  deemed  perfect  if  it  supplies  the  information  suggesting  the 
name,  although  otherwise  defective."  Under  another  condition, 
5,  the  property  was  sold  "subject  to  all  rights  of  way,  water, 
and  other  easements,  if  any,  subsisting  thereon,  and  no  error, 
misstatement,  or  misdescription  shall  annul  the  sale,  nor  shall 
any  compensation  be  claimed  or  allowed  in  respect  thereof." 

The  purchaser  was  a  builder,  and  his  intention  in  entering 
into  the  contract  was  to  erect  upon  the  land  shops  and  buildings 
of  a  similar  class;  bat  on  February  21,  1903,  he  received  a  let- 
ter from  a  firm  of  solicitors  acting  for  adjoining  freeholders  on 
the  Fillebrook  Estate,  of  which  Wallwood  Farm  formed  part, 
informing  him  that  the  land  he  had  purchased  was  subject  to 
certain  covenants  in  favor  of  those  freeholders  restricting  build- 
ing on  the  land,  and  threatening  proceedings  in  the  event  of  his 
erecting  shope  in  breach  of  those  covenants.  Having  thus,  for 
the  first  time,  heard  of  the  existence  of  those  covenants,  the 
purchaser  made  further  inquiries,  and  then  ascertained  that  a 
conveyance  of  Wallwood  Farm,  dated  March  IS,  1872,  to  Wil- 
liam TaJbott  Thomas  Kidd,  dated  November  9,  1867,  contained 
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a  covenant  by  Kidd,  for  himself,  hie  heirs,  executors,  and  ad- 
ministrators, with  the  grantors,  the  owners  of  the  adjoining 
land,  part  of  the  Fillebrook  Estate  (amongst  other  building  re- 
strictions), that  no  house  or  other  building  should  be  erected  on 
[388]  the  land  thereby  granted  within  30  feet  of  Hainault  Road, 
and  that  no  building  then  erected  or  which  might  thereafter  be 
erected  on  that  land  should  be  used  as  a  shop  or  other  place  for 
carrying  on  any  trade  or  business,  or  otherwise  than  as  a  private 
dwelling  house.  Ultimately,  on  February  10,  1904  an  abstract 
of  title  was  delivered  to  the  purchaser's  solicitors,  commencing, 
as  stipulated  by  the  contract,  with  the  conveyance  of  August  11, 
1890,  whereby,  in  consideration  of  1001.,  the  property  was  con- 
veyed by  Thomas  Headde  to  C.  S.  Davis,  I.  Davis,  and  L.  Levy 
in  fee  simple.  The  conveyance  contained  no  recitals,  but  in  the 
parcels  it  was  stated  that  the  property  had  formerly  been  in  the 
occupation  of  W.  T.  T.  Kidd,  and  "has  since  the  date  of  the 
death  of  the  said  W.  T.  T.  Kidd  been  in  the  possession  of  the 
said  Thomas  Headde  and  his  father  for  a  period  of  thirteen 
years  and  upwards."  Another  abstracted  deed  was  one  dated 
November  29,  1901,  whereby  the  property  was  conveyed  for 
value  by  I.  Davis  and  L.  Levy,  in  whom  the  entirety  had  then 
become  vested,  to  the  present  vendor,  Nisbet,  in  fee  simple.  That 
conveyance  was  supported  by  a  statutory  declaration,  dated  No- 
vember 25,  1901,  made  by  I.  Davis  and  L.  Levy,  and  stating 
that  before  they  entered  into  the  conveyance  of  August  11,  1890, 
they  were  informed  by  their  copurchaser,  C.  S.  Davis  (then 
recently  deceased),  who  had  previously  known  the  property, 
and  they  verily  believed,  that  Thomas  Headde  and  his  father, 
Joseph  Nash  Headde,  had  been  in  possession  of  the  property 
for  thirteen  years  and  upwards,  and  that  during  that  time  no 
rent  had  been  claimed  or  paid,  or  acknowledgment  of  title  made, 
to  any  person,  or  claim  made  or  action  commenced  by  or  on 
behalf  of  the  heir  of  W.  T.  T.  Kidd  or  any  person  claiming 
through  him,  or  by  any  other  person  whomsoever,  for  possession 
of  the  said  property  or  any  part  thereof.  And  in  the  declara- 
tion went  on  to  state  that  since  the  execution  of  the  said  inden- 
ture of  August  11,  1890,  no  claim  whatever  had  been  made  to 
the  property  by  the  heir  of  the  said  W.  T.  T.  Kidd  or  by  any 
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other  person.  The  abstract  did  not  in  an;  way  disclose  the  ex- 
istence of  any  restrictive  covenants  affecting  the  property. 

On  February  16,  1904,  the  purchaser's  solicitors  delivered 
requisitions  to  the  vendor's  solicitors,  of  which  No.  11  was: 
[389]  "The  property  appears  to  be  subject  to  restrictions  which 
are  fatal  to  the  title."  The  requisition  then  went  on  to  state  the 
short  effect  of  the  restrictive  covenants,  and  that  the  purchaser 
had  been  threatened  with  proceedings  in  the  event  of  his  com- 
mitting any  breach  of  them.  The  requisition  concluded  thus: 
"How  does  the  vendor  reconcile  this  fact  with  the  assurance 
made  by  his  solicitor  and  the  vendor,  before  the  contract  and 
after,  that  there  were  no  building  restrictions  ?  Unless  the 
purchaser  is  satisfied  that  these  restrictions  do  not  exist,  he  will 
be  compelled  to  rescind  the  contract" 

On  February  25,  1904,  the  vendor's  solicitors  replied  to  the 
requisitions,  the  answers  being  headed  with  this  general  state- 
ment. "The  purchaser  having  taken  possession  of  the  property 
and  accepted  the  title,  these  requisitions  are  answered  as  a 
matter  of  courtesy  and  without  prejudice  to  the  vendor's  rights." 
Then  requisition  11  was  answered  thus:  "This  requisition  is 
barred  by  clause  5" — as  to  the  property  being  sold  subject  to 
all  easements — "of  the  contract.  The  vendor  purchased  without 
notice,  and  having  regard  to  this  and  the  fact  that  the  title  is 
one  by  adverse  possession,  these  covenants  would  not  now  bind 
the  land."  And  then  followed  a  denial  that  any  such  assurance 
as  was  mentioned  in  the  requisition  was  ever  given. 

The  vendor,  Nisbet,  admitted  by  affidavit  that  on  his  purchase 
from  Messrs.  Davis  and  Levy  under  the  conveyance  to  him  of 
November  29,  1901,  he  accepted  the  title  as  "a  possessory  or 
squatting  title  under  the  Headdes,  father  and  son  •"  that  neither 
he,  Nisbet,  nor  his  ihen  solicitor,  had  any  reason  to  believe  that 
the  property  was  or  ever  had  been  subject  to  any  restrictive 
covenants;  and  that  on  his  purchase  the  existence  of  any  such 
covenants  was  not  even  suggested,  but  that  some  time  afterwards 
on  proposing  to  obtain  a  declaration  of  absolute  title  under  the 
declaration  of  title  act  1862,  and  in  making  searches  in  order 
to  obtain  information  under  that  act,  he  learned  for  the  first 
time  that  under  the  deed  of  March  13,  1872,  the  property  was 
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subject  to  restrictive  covenants,  though  on  inquiry  he  was  in- 
formed and  believed  it  to  be  the  law  that  an  owner  by  adverse 
possession  acquired  a  title  good  against  the  world  and  freed 
from  all  restrictions  or  covenants  affecting  the  [390]  old  tide, 
and  accordingly  he  informed  the  purchaser,  shortly  before  the 
date  of  the  contract,  that  "the  title  was  good,  being  a  possessory 
one,"  and  was  therefore  free  from  any  restrictions  whatever ; 
but  he  did  not  appear  to  have  told  the  purchaser  that  the  prop- 
erty had  been  at  one  time  subject  to  any  restrictions  in 
particular. 

The  result  of  accepting  on  his  purchase  in  1901  a  twenty- 
three  years'  title,  commencing  in  or  about  1878,  was  that  Nisbet 
abstained  from  making  any  inquiries  whatever  as  to  the  earlier 
title;  consequently  he  had  no  actual  notice  of  the  restrictive 
covenants,  though  he  would  in  all  probability  have  become  aware 
of  them  if  he  had  insisted  upon  the  usual  forty  years'  title. 

The  purchaser,  Potts,  having  made  fruitless  appeals  to  his 
vendor,  Nisbet,  to  release  him  under  the  circumstances  from  hie 
contract,  and  to  return  his  deposit,  took  out  a  summons  on  April 
22,  1904,  under  the  vendor  and  purchaser  act  1874,  asking  for 
a  declaration  that  his,  the  purchaser's,  objections  to  the  title 
had  not  been  sufficiently  answered  and  a  good  title  had  not  been 
shown ;  or,  alternatively,  that  the  title  shown  was  not  one  which 
he,  the  purchaser,  ought  to  be  compelled  to  accept;  and  for  a 
return  of  the  deposit,  with  interest. 

Upon  the  summons  coming  on  for  hearing  before  Farwell,  J., 
the  question  was  raised  by  the  vendor  whether  the  purchaser 
had  not  accepted  the  title  by  taking  possession;  but,  as  the 
evidence  on  this  point  was  insufficient,  it  was  agreed  that  the 
question  of  law  should  be  argued,  and  that,  if  necessary,  the 
summons  should  stand  over  for  further  evidence. 

The  main  question  of  law  argued  was  whether,  in  the  circum- 
stances, the  property  was  subject,  in  the  hands  of  the  present 
vendor,  Nisbet,  to  the  restrictive  covenants  above  mentioned. 

For  the  purpose  of  the  argument  it  was  admitted:  (1)  That 
Thomas  Headde  had  acquired  a  possessory  title  in  1890;  (2) 
that  there  was  in  existence  a  deed  dated  in  1872  containing 
restrictive  covenants  which  affected  the  land  contracted  to  be 
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sold  or  a  material  part  of  it;  and  (3)  that  neither  the  present 
vendor,  when  he  bought  from  Davis  and  Levy  in  1901,  nor  the 
purchasers  from  Thomas  Headde  in  1890,  made  any  inquiry 
into  the  title  prior  to  1878. 

[381]  Farwell,  J.,  held,  as  already  reported,  that  the  land  in 
the  hands  of  Thomas  Headde  was  bound  by  the  restrictive  cove- 
nants; that  the  burden  of  those  covenants  was  paramount  to 
the  estate  of  the  owner  dispossessed  under  §  84  of  the  real 
property  limitation  act  1833  (3  &  4  Will  4,  chap.  27 J,1  and  was 
not  extinguished  by  Thomas  Headde's  possessory  title ;  and  that 
the  purchasers  from  Thomas  Headde  in  1890,  and  also  the  pres- 
ent vendor,  Niabet,  when  he  purchased  from  Davis  and  Levy  in 
1901,  having  chosen  to  purchase  with  less  than  a  forty  years1 
title,  must  be  deemed  to  have  had  constructive  notice  of  the 
covenants.  Accordingly,  his  Lordship  made  a  declaration  that 
a  good  title  had  not  yet  been  shown  by  the  vendor,  and  ordered 
return  of  the  deposit  with  interest  at  4  per  cent,  and  payment 
by  the  vendor  of  the  purchaser's  costs  of  the  summons  and  of 
investigating  the  title. 

The  vendor  appealed  from  his  Lordship's  order. 

The  appeal  was  heard  on  January  15  and  16,  1906. 

Jenkins,  E.C.,  and  A.  Romer  Macklin,  for  the  vendor.  1. 
In  order  to  apply  the  doctrine  of  Tulk  v.  Moxhay  (1848)  2 
Phill.  Ch.  774,  18  L.  J.  Ch.  N.  S.  83,  1  Hall  &  Tw.  105,  13 
Jur.  89,  15  Eng.  Rul.  Cas.  254,  two  things  must  be  proved: 
First,  that  the  person  to  be  bound  by  the  restriction  derived  pos- 
session,from  the  covenantor;  and,  secondly,  that  he  took  with 
notice  of  the  restrictive  covenant.  Even  though  a  purchaser  has 
notice  of  a  restriction  upon  the  user  of  the  land,  unless  he  takes 
a  derivative  title  from  the  covenantor  he  is  not  bound  by  the 

iSec.  34;  "At  the  determination  of  the  period  limited  by  this  act  to 
any  person  for  making  an  entry  or  distress,  or  bringing  any  writ  of  quarc 
impedit  or  other  action  or  suit,  the  right  and  title  of  such  person  to  the 
land,  rent,  or  advowson,  for  the  recovery  whereof  such  entry,  distress,  ac- 
tion, or  suit  respectively  might  have  been  made  or  brought  within  such 
period,  shall  be  extinguished." 

By  5  S  of  the  real  property  limitation  act  1874  (37  A  38  Vict.  chap.  67), 
the  time  for  acquiring  a  possessory  title  under  J  34  of  the  previous  act  is 
reduced  from  "twenty  years"  to  "twelve  years." 
B.  B.  Cas.  Vol  II. ■  -64. 
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restrictive  covenants.  That  is  the  true  result  of  TvSe  v.  Mox- 
hay, supra,  and  of  the  other  cases  collected  in  Kcates  v.  Lyon 
(1869)  L  E.  4  Ch.  218,  222-225,  38  L.  J.  Ch.  N.  S.  357,  20 
L.  T.  N.  S.  255,  17  Week.  Kep.  338.  Mann  v.  Stephens  (1846) 
15  Sim.  377,  10  Jur.  650,  as  explained  by  Lord  Cottenham 
in  TvXk  v.  Moxhay,  18  L.  J.  Ch.  N.  S.  90,  in  the  report  of  his 
judgment  in  the  Law  [392]  Journal,  bears  out  this  view.  The 
doctrine  is  not  confined  to  the  assigns  of  the  covenantor  in  the 
strict  legal  sense  of  the  word ;  it  has  been  extended  to  a  tenant 
from  year  to  year  (Wilson  v.  Hart  [1866]  L  R  1  Ch.  463, 
35  L.  J.  Ch.  N.  S.  569,  12  Jur.  N.  S.  460,  14  L.  T.  N.  S. 
499,  14  Week.  Eep.  748),  and  even  to  an  occupier  (Mander  v. 
Falcke  [1891]  2  Ch.  554,  65  L.  T.  N.  S.  203) ;  but  in  both 
those  cases  the  person  taking  possession  derived  title  under  tho 
covenantor,  and  except  for  the  dictum  of  Jessel,  M.R.,  in  Lon- 
don and  South  Western  By.  Co,  v.  Gomm.  (1882)  20  Ch.  D. 
562,  583,  51  L.  J.  Ch.  N.  S.  530,  46  L.  T.  N.  S.  449,  30  Week. 
Rep.  620,  there  is  no  indication  that  any  person  can  be  liable 
unless  be  takes  possession  under  a  derivative  title.  If  neces- 
sary, we  say  that  an  adverse  possessor,  even  before  the  statutory 
period  has  run,  would  not  be  bound  by  the  restriction;  but  at 
any  rate,  he  would  not  be  bound  after  the  expiration  of  that 
period. 

Further,  notice  is  part  of  the  cause  of  action.  In  other  words, 
the  burden  of  proving  notice  is  on  the  person  seeking  to  enforce 
the  restriction.  That  is  the  view  of  the  doctrine  of  Tulh  v. 
Moxhay  (1848)  2  Phill.  Ch.  774,  18  L.  J.  Ch.  K.  S.  83,  1  Hall 
fc  Tw.  105,  13  Jur.  89,  15  Eng.  Eul.  Cas.  254,  taken  by  the 
Privy  Council  in  McLean  v.  McKay  (1873)  L.  R  5  P.  C.  327, 
336,  29  L.  T.  N.  S.  352,  21  Week.  Sep.  798,  and  by  Mellish, 
L.J.,  in  Leech  v.  Bchweder  (1874)  L.  R  9  Ch.  463,  474,  43 
L.  J.  Ch.  N.  S.  487,  30  L.  T.  N.  S.  586,  22  Week.  Rep.  633. 
The  dictum  of  Jessel,  M.R.,  in  London  and  South  Western  By. 
Co.  v.  Qomm,  supra,  which  is  opposed  to  this  view,  is,  it  is 
submitted,  wrong,  both  in  not  confining  the  obligation  to  persons 
claiming  a  derivative  title,  and  in  not  making  notice  part  of  the 
cause  of  action.  In  Tulle  v.  Moxhay,  supra,  Lord  Cottenham, 
L.C.,  took  into  consideration  the  fact  that  the  price  to  be  paid 
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by  the  purchaser  would  be  affected  by  the  restriction;  bat  this 
consideration  cannot  apply  unless  the  purchaser  has  notice  of 
the  restriction,  or  unless  he  claims  through  the  covenantor.  The 
statement  of  the  doctrine  by  Cotton,  L.J.,  in  Hail  v,  Evrin 
(1887)  37  Ch.  D.  74,  79,  57  L.  J.  Ch.  N.  S.  95,  57  L.  T.  N.  S. 
831,  36  Week.  Rep.  84,  is  inconsistent  with  the  dictum  of  Jeasel, 
M.R.  Clegg  v.  Honda  (1890)  44  Ch.  D.  503,  59  L.  J.  Ch.  N. 
S.  477,  62  L.  T.  N.  S.  502,  38  Week.  Rep.  433,  55  J.  P.  180, 
is  to  the  same  effect.  In  Mamder  v.  Faiche,  supra,  Lindley  and 
Bowen,  L.JJ.,  regarded  the  notice  as  part  of  the  cause  of  action. 
Fat-well,  J.,  relied  on  the  fact  that  the  dictum  of  Jessel,  M.R., 
was  approved  by  the  Court  of  Appeal  in  Rogers  v.  Hosegood 
[1900]  2  Ch.  888,  69  L.  J.  Ch.  N.  S.  652,  48  Week.  Rep.  659, 
83  L.  T.  K.  S.  186,  16  Times  L.  R.  489 ;  bnt  in  that  case  the 
question  was  not  as  to  the  harden,  but  as  to  the  benefit  of  the 
covenant,  and  the  judgment  of  the  Court  of  Appeal  contains  a 
[393]  statement  of  the  law  which  supports  our  contention  and 
appears  to  be  inconsistent  with  the  dictum  of  Jessel,  M.R. 

2.  A  person  who  bnyg  a  possessory  title  cannot  be  affected  by 
constructive  notice  of  the  prior  paper  title. 
[ Cozens- Hardy,  L.  J.:  How  do  you  explain  Paiman  v. 
Borland  (1881)  17  Ch.  D.  353,  50  L.  J.  Ch.  N.  S.  642,  44 
L.  T.  N.  S.  728,  29  Week.  Rep.  707,  which  says  that,  although 
a  purchaser  may  elect  to  buy  with  a  shorter  title,  he  must  be 
put  in  the  same  position  as  if  he  took  a  forty  years'  title  3] 

We  do  not  dispute  that  principle,  but  it  applies  only  to  what 
appears  upon  the  title ;  and  it  is  bo  expressly  limited  by  §  3  of 
the  conveyancing  act  1882.  Subsec.  1  of  that  section  provides 
that  "a  purchaser  shall  not  be  prejudicially  affected  by  notice 
of  any  instrument,  fact,  or  thing  unless — (i)  It  is  within  his 
own  knowledge,  or  would  have  come  to  his  knowledge  if  such 
inquiries  and  inspections  had  been  made  as  ought  reasonably 
to  have  been  made  by  him."  Therefore,  in  this  case  the  two 
questions  for  the  court  are:  (1)  Ought  the  vendor  to  have  in- 
quired into  the  title  which  lay  in  grant  before  the  possessory 
title  *  (2)  If  he  had  inquired,  would  the  fact  of  the  restriction 
hare  come  to  his  knowledge!  We  eay,  first,  that  it  is  no  part 
of  the  vendor's  title  to  show  the  title  of  the  man  who  has  been 
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ousted;  and,  secondly,  that  if  ae  had  inquired  into  that  title, 
he  would  not  have  obtained  information  of  the  restrictive  cove- 
nant. The  statute  does  not  warrant  the  court  in  saving  that  the 
vendor  took  subject  to  all  risfca.  We  do  not  dispute  the  generil 
principle  established  by  Potman  v.  Horland,  supra,  and  In  re 
Cox  and  Neve's  Contract  [1891]  2  Ch.  109,  64  L.  T.  N.  S.  733, 
39  Week.  Kep.  412,  that  a  purchaser  of  real  estate  who  chooses 
to  take  leas  than  the  forty  years'  title  which  he  has  the  right  to 
demand  is  affected  with  constructive  notice  of  an  equitable 
encumbrance  of  which  he  would  have  had  actual  notice  if  he  had 
insisted  on  a  title  for  the  full  period ;  and  that  if  he  bargains  for 
less  than  a  forty  years'  title  he  does  so  at  his  own  risk,  for  he 
cannot  get  out  of  the  conveyancing  act  1882,  merely  by  shutting 
his  eyes.  But  the  question  whether  in  any  particular  case  he 
is  in  fact  bound  by  constructive  notice  depends  upon  the  facts. 
Thus,  the  doctrine  of  constructive  notice  does  not  apply  where 
either  the  deed  of  which  notice  is  sought  to  be  imputed  is  not 
[394]  part  of  the  chain  of  title,  or  where  it  may  not  affect  the 
title.  Dart's  Vendors  and  Purchasers,  7th  ed.  pp.  877 — 8.  In 
modern  times  the  rigidity  of  the  old  law  as  to  constructive  notice 
has  been  relaxed,  and  the  trend  of  the  law  at  the  present  day  is 
to  make  land  as  alienable  as  possible.  The  effect  of  the  creation 
of  a  possessory  title  under  the  statute  of  limitations  was  to 
destroy  the  old  legal  estate  and  to  set  up  an  entirely  new  legal 
estate ;  and  when  the  old  legal  estate  was  destroyed  all  equitable 
estates  fell  with  it.  The  fallacy  underlying  Farwell  J's.  judg- 
ment is  that  he  has  treated  a  squatter  as  a  person  who  has  ac- 
quired the  legal  estate  by  a  voluntary  conveyance,  in  which  case 
he  would,  of  course,  be  bound  by  any  existing  equitable  estate  or 
interest,  such  as  a  trust.  But  it  is  submitted  that  the  true  view 
is  that  the  acquisition  of  the  legal  estate  by  the  squatter  here 
protected  him  from  prior  equitable  interests,  and  that  the  doe- 
trine  of  constructive  notice  is  not  to  be  carried  to  such  an  extent 
as  to  defeat  an  honest  purchaser.  Bailey  v.  Barnes  [1894]  1 
Ch.  25,  30,  31,  34,  35,  63  L.  J.  Ch.  N.  S.  73,  7  Reports,  9,  69 
L.  T.  K.  S.  542,  42  Week.  Rep.  66,  18  Eng.  RuL  Caa.  510. 
Here  we  were  told  by  our  vendor  that  this  was  a  squatter's  title ; 
and  therefore  the  precautions  usually  taken  on  purchasing  land 
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the  title  of  which  has  devolved  in  the  ordinary  way  were  wholly 
unnecessary  on  our  part.  In  the  circumstances  we  submit  that 
the  learned  Judge  was  wrong  in  holding  that  we  ought,  under 
the  conveyancing  act,  to  have  made  inquiries,  and  that  he  was 
still  more  wrong  in  Baying  that  if  we  had  made  inquiries  we 
should  have  discovered  that  the  land  was  bound  by  these  re- 
strictive covenants. 

Then,  with  regard  to  a  restrictive  covenant  of  this  nature,  is 
it  so  binding  on  the  land  as  to  create  an  interest  in  the  land  ? 
We  submit  that  the  affirmative  is  not  established  by  the  authori- 
ties. But  assuming  that  such  a  covenant  does  create  some  inter- 
est in  the  land,  does  it  affect  a  person  who  acquires  land  under 
the  operation  of  the  statute  of  limitations?  It  is  true  that  the 
original  owner  of  the  land  has  bound  himself  by  covenant  not  to 
use  the  land  except  under  certain  conditions,  and  it  may  be  said 
that  that  covenant  binds  any  person  who  derives  title  from  that 
original  owner.  But,  as  we  have  said,  our  title  is  not  a  deriva- 
tive title  at  all;  it  is  a  title  acquired  solely  under  the  statute, 
and  [395]  that  being  so,  it  is  free  from  all  restrictions  on  the 
estates  of  former  owners.  Tichborne  v.  Weir  (1892)  67  L.  T. 
N.  S.  735,  4  Reports,  26.  The  legal  estate  by  possession  under 
§  34  of  the  statute  is  acquired  through  the  legal  estate  of  the 
person  ousted  being  "extinguished,"  and  thus  the  statute  creates 
an  entirely  new  estate  in  the  land.  It  is  accordingly  submitted 
that  any  equitable  estates  or  interests  originally  carved  out  of 
the  destroyed  legal  estate  are  no  longer  binding  upon  the  person 
who  claims  the  legal  estate  by  an  actual  disseisin.  Gilbert  on 
Uses,  3d  ed.  p.  429,  note  6.  The  old  and  well-settled  rule  there 
stated  applies,  we  submit,  equally  to  a  disseisin  brought  about 
by  §  34  of  the  statute.  Thus,  the  validity  of  covenants  of  this 
nature  depends  upon  the  validity  of  the  legal  estate  of  the  owner 
who  created  them,  and  of  the  persons  subsequently  taking  by 
transfer  from  him,  but  they  have  no  relation  to  a  legal  estate 
acquired  by  operation  of  the  statute.  Accordingly,  Farwell,  J., 
was  wrong  in  saying  that  Headde,  who  acquired  the  legal  estate 
by  statute,  and  was  not  a  purchaser  for  value,  was  bound  by 
this  covenant.  We  admit  that  if  the  disseisor  is  to  be  regarded 
as  being  in  the  same  position  as  a  voluntary  assignee,  then  he  is 
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bound.  The  reasoning  in  TtdJe  v.  Moxhay  (1848)  2  Phill.  Ch. 
774,  18  L.  J.  Ch.  N.  S.  83,  1  Hall  &  Tw.  105,  13  Jur.  89,  15 
Eng.  EuL  Caa.  254 — that  a  purchaser  who  pays  less  for  the 
land  purchased,  in  consequence  of  its  being  subject  to  a  restric- 
tive covenant,  cannot  afterwards  say  that  that  restrictive  cove- 
nant was  no  longer  binding— has  no  application  to  a  disseisor 
under  the  statute  of  limitations,  for  he  does  not  pay  anything 
for  his  land.  This  is  not  so  doubtful  a  title  that  the  court  will 
not  enforce  specific  performance  of  it  In  re  Scott  and  Alvarez's 
Contract  [1895]  2  Ch.  603. 

Upjohn,  K.C.,  and  A.  H.  Jewel,  for  the  purchaser.  We 
submit  that  the  learned  Judge  was  right  in  holding  that  the 
Court  would  not  force  such  a  title  as  this  upon  a  purchaser.  In 
the  first  place,  a  restrictive  covenant  of  this  nature  does  create 
"an  interest  in  land"  bo  as  to  be  binding  on  the  land.  London 
and  South  'Western  By.  Co.  v.  Qomm  (1882)  30  Ch.  D.  562, 
582,  51  L.  J.  Ch.  N.  S.  530,  46  L.  T.  N.  S.  449,  30  Week.  Rep 
620.  And  it  is  submitted  that  Sir  G.  Jeesel's  view  of  the  law 
is  correct  when  he  there  says  that  a  restrictive  covenant  is  in 
the  nature  of  a  "negative  easement" 

[386]  [Collins,  M.R. :  That  view  has  been  adopted  in  Sogers 
v.  Hosegood  [1900]  2  Ch.  405,  69  L.  J.  Ch.  N.  S.  652,  48 
Week.  Rep.  669,  83  L.  T.  N.  S.  186,  16  Times  L.  R.  489]. 

•That  is  so.  In  the  case  of  a  restrictive  covenant  you  have, 
just  as  in  an  easement,  a  dominant  and  a  servient  tenement. 
The  two  obligations  are  analogous.  A  person  entitled  to  enforce 
a  restrictive  covenant  under  the  doctrine  of  Talk  v.  Moxhay 
(1848)  2  Phill.  Ch.  774,  18  L.  J.  Ch.  N.  S.  83,  1  Hall  &  Tw. 
105,  13  Jur.  89,  15  Eng.  Rid.  Cas.  254,  is  not  in  any  way 
affected  by  the  real  property  limitation  act  1833 ;  his  right  is 
not  within  the  statute  at  all,  for  he  cannot  enforce  the  covenant 
by  making  any  entry  or  distress,  or  bringing  any  action  for  the 
recovery  of  land.  The  right  to  the  benefit  of  the  covenant  is 
merely  collateral  to  the  land,  and  is  only  enforced  by  a  Court  of 
Equity  as  being  binding  on  the  consciences  of  persons  in  the 
possession  of  the  land  who  have  notice.  Formby  v.  Barker 
[1903]  2  Ch.  539,  551,  554,  72  I.  J.  Ch.  N.  S.  716,  51  Week. 
Rep.  646,  89  L.  T.  N.  S.  349.    Neither  is  an  easement  affected 
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by  the  statute.  Accordingly  we  submit  that  Farwell  J.'s  view 
is  right.  The  argument  that  a  squatter  or  trespasser  is  not 
bound  by  a  previously  created  restrictive  covenant,  whether  he 
has  notice  of  it  or  not,  is  opposed  to  the  principle  that  such 
a  covenant  is,  like  an  easement,  inherent  in  the  land  and  bind- 
ing on  the  land  itself.  We  dispute  the  proposition  that  a  per- 
son acquiring  land  from  a  disseisor  is  not  bound  to  inquire  into 
the  previous  title,  and  is  not  affected  with  notice  of  anything 
appearing  upon  it  We  rely  on  In  re  Cox  and  Neve's  Contract 
[1891]  2  Ch.  109,  64  L.  T.  N.  S.  733,  39  Week.  Rep.  412, 
and  Jacobs  v.  Eevell  [1900]  2  Ch.  858,  869,  69  L.  J.  Oh.  N.  S. 
879,  49  Week.  Eep.  109,  83  L.  T.  N.  S.  629,  as  showing  that 
the  fact  of  a  purchaser  accepting  less  than  the  fall  forty  years' 
title  does  not  exonerate  him  from  inquiry  into  the  earlier  title, 
and  that  if  he  fails  to  do  so  he  must  take  the  consequences.  It 
has  long  been  settled  that  a  purchaser  is  fixed  with  notice  of  a 
fact  which  he  might  have  discovered  by  using  due  diligence. 
Jackson  v.  Botee  (1826)  2  Sim.  &  Stu.  472,  4  L.  J.  Ch.  118,  25 
Revised  Rep.  250.  If  it  were  otherwise  a  mere  disseisor  would 
have  a  marketable  title.  It  is  said  that  even  by  reasonable  dili- 
gence the  existence  of  this  restrictive  covenant  could  not  have 
been  discovered ;  but  there  is  no  evidence  as  to  what  inquiries, 
if  any,  the  vendor  made.  The  onus  is  on  the  vendor  to  show 
that  when  he  purchased  he  made  inquiries;  the  obligation  is 
upon  him  to  [397]  obtain  and  deduce  a  forty  years'  title,  and  if 
he  chooses  to  deduce  a  shorter  title  he  does  so  at  his  own  risk. 
In  re  Cox  and  Neve's  Contract,  supra.  As  to  the  effect  of  a 
restrictive  covenant  of  this  kind,  it  is  an  obligation  conferring 
a  paramount  right  which  the  adjoining  owner  has  over  this  land, 
and  it  binds  the  land  in  the  hands  of  a  squatter,  the  fact  of  his 
not  claiming  the  land  under  the  original  owner  being  quite  im- 
material. The  right  is  an  equitable  right  to  have  the  land  pre- 
served in  the  same  condition  as  it  was  when  in  the  hands  of  the 
original  owner.  The  real  property  limitation  act  1833  contains 
no  provision  whatever  that  the  statutory  conveyance  under  §  84 
shall  affect  the  rights  of  third  parties  paramount  to  the  estate, 
or  that  the  creation  of  a  new  legal  estate  as  between  A  and  B 
shall  bar  an  equitable  right  attached  to  the  land  and  belonging 
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to  some  third  person.  Ecclesiastical  Commissioners  for  England 
v.  Parr  [1894]  2  Q.  B.  420,  430,  63  L.  J.  Q.  B.  N.  S.  784,  9 
Reports,  642,  71  L.  T.  K  S.  65,  42  Week.  Rep.  561. 

As  to  the  note  in  Gilbert  on  Uses,  3d  ed.  p.  429,  note  6,  that 
has  no  reference  to  such  a  case  as  the  present,  nor  to  an  affirma- 
tive or  a  negative  easement  at  all.  It  apparently  refers  to  cases 
of  possession  by  a  trustee  under  §§  24  and  25  of  the  act,  and 
seems  to  be  in  accordance  with  the  law  as  laid  down  in  Bur- 
roughs v.  M'Creight  (1844)  1  Jones  &  L.  290,  304,  7  Ir.  Eq. 
Rep.  49;  Boiling  v.  Hobday  (1882)  31  Week.  Rep.  9,  and 
Knight  v.  Bowyer  (1858)  2  De  G.  &  J.  421,  27  L.  J.  Ch.  N.  & 
520,  4  Jar.  N.  S.  569,  6  Week.  Rep.  565;  namely,  that  where 
land  is  vested  in  a  trustee  for  certain  persons,  and  there  is  pos- 
session adverse  to  the  trustee  of  such  a  character  that,  apart  - 
from  the  question  of  trust,  bis  title  would  be  barred,  the  benefi- 
ciaries are  barred  equally  with  the  trustee  if  they  fail  to  exercise 
their  right  to  bring  an  action  for  recovery  of  the  land  within  due 
time,  because  the  possession  is  adverse  to  them  equally  with  the 
trustee.  A  person  entitled  to  the  benefit  of  a  restrictive  cove- 
nant has  no  such  interest  in  the  land  bound  by  the  covenant 
as  can  be  barred  by  possession  under  the  statute.  The  covenant 
is  merely  a  burden  upon  the  land,  and  the  person  entitled  to  the 
benefit  of  it  has  no  "right  to  the  possession  or  recovery  of  the 
land"  at  all.  It  is  nothing  more  than  "an  equity  attached  to 
the  property  by  the  owner,"  and  no  one  purchasing  the  property 
with  notice  of  that  equity  can  stand  in  [398]  different  position 
from  the  party  from  whom  he  has  purchased.  Tulk  v.  Max- 
hay  (1848)  2  Phi]].  Ch.  778,  18  L.  J.  Ch.  N.  S.  83,  1  Hall  & 
Tw.  105,  13  Jur.  89,  15  Eng.  Rul.  Gas.  254;  Haywood  v. 
Brunswick  Permanent  Benefit  Building  Society  (1881)  8  Q. 
B.  D.  403,  409,  51  L.  J.  Q.  B.  N.  S.  73,  45  L.  T.  N.  S.  699, 
30  Week.  Rep.  299;  London  and  South  Western  By.  Co.  v. 
Oomm  (1882)  20  Ch.  D.  562,  583,  51  L.  J.  Ch.  N.  S.  530,  46 
L.  T.  N.  S.  449,  30  Week.  Rep.  620;  HaU  v.  Ewin  (1887)  37 
Ch.  D.  74,  57  L.  J.  Ch.  N.  S.  95,  57  L.  T.  N.  S.  831,  36  Week. 
Rep.  84;  Rogers  v.  Hosegood  [1900]  2  Ch.  388,  405,  69  L.  J. 
Ch.  N.  S.  652,  48  Week.  Rep.  659,  83  L.  T.  N.  S.  186,  16 
Times  L.  R.  489;  Wilson  v.  Hart  (1866)  LRlCL  463,  35 
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L  J.  Ck  N.  S.  568,  12  Jnr.  K.  S.  460,  14  L.  T.  N.  S.  499,  14 
Week.  Rep.  748.  It  would  be  a  singular  result  that,  while  a 
purchaser  for  valuable  consideration  of  land  subject  to  such  a 
covenant  as  this  would  be  bound  by  it,  a  person  acquiring  the 
land  by  successful  trespass,  and  without  any  payment  whatever, 
would  not  be  bound. 

A.  Romer  Macklin,  in  reply.  The  question  in  such  a  case 
as  this  is  not  whether  the  covenant  runs  with  the  land,  but 
whether  a  party  shall  be  permitted  to  use  the  land  in  a  manner 
inconsistent  with  the  contract  entered  into  by  his  vendor  and 
with  notice  of  which  he  purchased  (TuBe  v.  Moxhay  (1848)  8 
PhilL  Ch.  777,  18  L.  J.  Ch.  N.  S.  83,  1  Hall.  &  Tw.  105,  18 
Jur.  89,  15  Eng.  Rul.  Cas.  254)  ;  and  that  is  our  contention 
here.  The  doctrine  of  Tvlk  v.  Moxhay,  2  Phil].  Ch.  774,  as 
regards  restrictive  covenants  running  with  the  land,  only  applies 
where  the  title  to  the  land  is  acquired  derivatively  with  notice. 
Haywood  v.  Brunswick  Permanent  Benefit  Building  Society 
(1881)  8  Q.  B,  D.  403,  409,  51  L.  J.  Q.  B.  N.  S.  73,  45  L.  T. 
N.  S.  699,  80  Week.  Eep.  299.  There  is  no  authority  deciding 
that  the  burden  of  a  restrictive  covenant  does  more  than  hind 
the  assignees  of  the  land  if  they  have  notice.  Any  extension  of 
that,  doctrine  is  not  consistent  with  Tulk  v.  Moxhay,  2  Phill,  Ch. 
774,  where  the  question  was  one  of  conscience  coupled  with  that 
of  price.  It  is  said  that  a  person  in  the  position  of  "a  mere 
occupier"  is  bound  by  the  covenant  (1  Smith's  Leading  Cases, 
11th  ed.  p.  90,  note  to  Spencer's  Case  [1582]  5  Coke,  16a), 
hut  such  a  person  is  so  bound  because  he  holds  under  a  deriva- 
tive title,  whereas  a  trespasser  does  not. 

The  deed  of  1872  containing  this  covenant  is  no  part  of  the 
chain  of  our  title ;  there  is  nothing  in  the  nature  of  a  transfer  to 
our  vendor,  the  squatter,  so  that  his  title  was  in  no  sense  a 
derivative  one,  and  therefore  we  were  not  subject  to  the  liabil- 
ity still  imposed  upon  a  purchaser  by  %  3,  subset.  2,  of  the  con- 
veyancing act,  1882,  of  performing  or  observing  any  covenant 
"or  restriction  contained  in  any  instrument  under  which  his 
title  is  derived,  mediately  or  immediately." 

[399]     Collins,  M.E. :     This  appeal  has  been  most  clearly 
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and  succinctly  argued  on  the  part  of  the  appellant,  bnt  I  have 
come  to  the  conclusion  that  the  learned  Judge's  judgment  is 
right  In  point  of  fact,  so  exhaustive  does  his  judgment  appear 
to  me  to  be,  that  I  should  not  venture  to  add  or  substitute  any- 
thing of  my  own  for  it,  except  that  I  feel  bound,  in  deference 
to  the  very  able  arguments  which  have  been  addressed  to  us, 
to  give  my  decision  in  my  own  language. 

The  question  before  us  arises  in  this  way-  An  application 
has  been  made  by  the  appellant,  the  vendor,  to  have  it  declared 
that  be  has  made  a  good  title  and  one  which  the  purchaser  ought 
to  accept.  What  the  vendor  himself  bought  was  what  he  him- 
self describes  in  his  affidavit  as  a  "squatting  title."  A  certain 
person  had  remained  in  undisturbed  possession  of  freehold  land 
for  more  than  the  statutory  period,  beginning  in  or  about  1878, 
so  that,  at  the  expiration  of  the  necessary  time,  he  had  acquired 
such  right  as  arises  to  a  person  who  has  been  in  possession  of 
land  under  the  statute  of  limitations  for  the  statutory  period, 
with  the  result  that  the  title  of  the  true  owner  was  extinguished. 
Now  the  appellant,  Niabet,  who  purchased  that  squatter's  tide, 
contented  himself  with  that  title;  that  is  to  say,  he  contented 
himself  with  limiting  his  inquiries  to  the  state  of  tilings  subse- 
quent to  1878.  But  subsequently  to  the  date  of  the  present 
contract  the  present  purchaser,  Potts,  ascertained,  not  from  any 
materials  actually  placed  before  him  when  examining  the  title, 
but  from  independent  information,  that,  in  point  of  fact,  the 
person  who  had  been  dispossessed  by  the  squatter  had,  in  the 
year  1872,  he  being  then  the  owner  of  the  land  in  question, 
entered  into  a  covenant  with  the  owner  of  the  adjoining  land 
whereby  certain  building  restrictions  were  placed  on  the  user  of 
the  land,  the  subject  of  this  contract  Having  thus  had  notice 
of  that  covenant,  the  purchaser,  Potts,  made  a  requisition  upon 
it  to  the  vendor,  whereupon  the  vendor  raised  two  contentions: 
First,  that  it  was  a  matter  with  which  he  was  absolutely  uncon- 
cerned,— that  tbe  squatter  under  whom  he  claimed  had,  by  vir- 
tue of  the  statute  of  limitations,  acquired  a  title  paramount  to 
any  preceding  covenants  or  obligations  entered  into  by  the  orig- 
inal owner  of  this  property,  so  that  any  right  [400]  arising 
out  of  those  covenants  or  obligations  had  become  extinguished, 
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together  with  the  extinguishment  of  the  title  of  that  original 
owner,  and  the  squatter  had,  as  it  were,  come  into  the  possession 
of  a  clean  slate,  and  was  able  to  pass  on  the  property  entirely 
free  from  any  such  covenants  or  obligations ;  and  that  therefore, 
inasmuch  as  he,  the  present  vendor,  was  a  purchaser  from  the 
squatter,  he  in  hia  turn  received  the  land  discharged  from  those 
covenants  or  obligations,  and  was  able  to  pass  it  on  to  any  pur- 
chaser from  him.  Accordingly,  Nisbet,  the  present  vendor,  in- 
sisted that  it  was  wholly  immaterial  whether  or  not  any  former 
owner  prior  to  the  statutory  title  acquired  by  the  squatter  had 
imposed  any  such  obligation  upon  himself  and  upon  the  land. 

Then  the  second  point  was  this,  that  even  if  this  restrictive 
covenant  was  an  obligation  imposing  such  a  burden  upon  the 
land  as  would  pass  on  through  the  squatter  to  any  purchaser 
from  him,  yet  that  such  purchaser,  unless  he  was  a  purchaser 
with  notice  of  the  burden,  would  be  discharged  from  it;  and  it 
was  contended  that  Nisbet,  the  purchaser  from  the  squatter, 
had  neither  actual  nor  constructive  notice  of  the  burden. 

With  regard  to  the  first  point,  the  real  question  seems  to  me 
to  be  whether  or  not  the  effect  of  the  statute  of  limitations  was 
to  vest  the  land  in  the  squatter,  at  the  expiration  of  the  statutory 
period,  discharged  from  the  obligation  of  the  covenant  which 
had  been  created  by  the  owner  whose  title  had  been  "extin- 
guished." Now,  if  the  land  was  not  so  discharged  from  the 
obligation  of  the  covenant,  then  the  burden  of  that  covenant 
remained  on  the  land  to  which  the  squatter  had  become  entitled 
simply  through  the  extinguishment  of  the  right  of  the  dis- 
possessed owner  to  turn  him  out;  and  inasmuch  as  that  burden 
still  continued  to  be  imposed  on  the  land,  notwithstanding  the 
squatter's  acquisition  of  it,  every  person  who  took  that  land  from 
the  squatter  would  take  it  subject  to  the  obligation  of  that  cove- 
nant, unless  he  could  prove  that  he  was  a  purchaser  for  value 
without  notice. 

Now,  whether  or  not  that  burden  was  imposed  upon  the  land 
in  the  hands  of  the  squatter  depends  upon  the  nature  of  the  obli- 
gation created  by  the  restrictive  covenant  That  there  was 
[401]  such  a  covenant  entered  into  by  the  owner  of  the  land, 
whose  right  was  afterwards  extinguished,  there  can  be  no  doubt 
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whatever.  It  was  admitted  that  a  squatter  could  not  take  land 
freed  from  an  affirmative  legal  easement ;  and  I  understand  it  to 
be  admitted  also  that  if  the  right  arising  out  of  the  restrictive 
covenant  entered  into  by  the  former  owner  of  the  land  was  such 
as  Sir  George  Jessel,  M.R.,  considered  it,  namely,  analogous 
to  a  negative  easement,  then  the  squatter  would  take  the  land 
subject  to  the  paramount  right  created  by  the  obligation  imposed 
by  the  covenant  which  adhered  to  the  land,  and  the  burden,  of 
that  covenant  would  pass  to  those  persons  who  might  become  as- 
signees of  the  land  or  might  acquire  in  any  way  a  title  to  the 
land.  It  has  been  contended  by  the  appellant's  counsel  that  the 
squatter  here  never  was  an  assignee, — that  he  never  was  a  pur- 
chaser; and  that,  therefore,  he  does  not  come  under  the  condi- 
tion that  a  purchaser  with  notice  is  bound  by  it,  but  that  he  is  a 
person  who  takes  by  a  title  given  to  him  by  law,  and  which,  it  is 
said,  is  paramount  to  and  overrides  any  such  obligation  as  would 
otherwise  have  attached  to  the  land:  in  other  words,  that  the 
squatter  coming  in  by  operation  of  law,  and  not  by  conveyance, 
takes  independently,  and  freed  from  all  such  collateral  obliga- 
tions. 

The  question  whether  that  contention  can  be  supported  must 
depend  upon  the  language  and  effect  of  the  statute  itself.  There- 
fore, we  have  to  see  what  the  machinery  of  the  statute  is,  and 
what,  in  point  of  fact,  it  effects.  Now,  the  statute  of  limitations, 
as  one  would  expect,  does  not  purport  to  annul  by  lapse  of  time 
any  rights  other  than  those  which  persons  might  have,  and  ought 
to  have,  exercised  during  the  period  limited.  The  statute  does 
not  begin  to  run  in  any  case  against  a  person  until  that  person 
has  been  put  to  what  is  generally  called  his  "right  of  entry." 
Unless  the  circumstances  have  been  such  as  to  put  the  person 
who  is  to  be  barred  by  the  lapse  of  time  upon  the  assertion  of 
his  right,  the  time  does  not  begin  to  run  against  him.  All  that 
the  statute  does  is  this:  By  §  34,  it  says:  "At  the  determina- 
tion of  the  period  limited  by  this  act  to  any  person  for  making 
an  entry  or  distress,  or  bringing  any  writ  of  quare  impedit  or 
other  action  or  suit,  the  right  and  title  of  [402]  such  person  to 
the  land,  rent,  or  advowson,  for  the  recovery  whereof  such  entry, 
distress,  action,  or  suit  respectively  might  have  been  made  or 
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brought  within  such  period,  shall  be  extinguished."  That  is  the 
-whole  right  the  squatter  acquires,  namely,  the  extinguishment  of 
a  title  adverse  to  his  own.  But  how  does  that  affect  the  question 
here  1  What  machinery  is  there  in  the  statute  of  limitations  af- 
fecting the  right  of  a  covenantee  who  has  the  benefit  of  a  restric- 
tive covenant  ?  Nothing  in  the  act  has  been  pointed  out  to  us 
which  touches  that  right  at  all.  In  fact,  unless  and  until  the 
right  of  the  covenantee  has  been  in  some  way,  infringed,  so  that 
it  becomes  necessary  for  him  to  enforce  that  right,  there  is  no 
reason,  either  in  principle  or  in  fairness,  why  his  right  should 
be  in  any  way  affected.  The  person  who  stands  simply  with  the 
benefit  of  a  negative  easement  is  certainly  not  put  upon  the 
assertion  of  his  right,  unless  and  until  that  right  baa  been  inter- 
fered with  in  some  way;  and  it  is  a  matter  of  absolute  indiffer- 
ence to  him  what  person  is  the  owner  of  the  land  over  which 
that  right  exists,  until  that  land  is  used  in  some  manner  incom- 
patible with  the  assertion  of  that  right  on  the  part  of  the  person 
entitled  to  it.  It  seems  to  me,  therefore,  that  the  principle  ques- 
tion before  us  is  whether  or  not  Sir  George  Jessel  was  right 
in  the  view  that  he  took  in  London  and  South  Western  By.  Co. 
v.  Oomm  (1882)  20  Ch.  D.  562,  51  L.  J.  Ch.  N.  S.  530,  46 
L.  T.  N.  S.  449,  30  Week.  Rep.  620,  that  an  obligation  created 
by  a  restrictive  covenant  is  in  the  nature  of  a  negative  easement, 
creating  a  paramount  right  in  the  person  entitled  to  it  over  the 
land  to  which  it  relates.  If  that  is  so,  then,  in  the  present  case, 
the  squatter,  by  his  squatting,  simply  acquired  a  right  to  land 
subject  to  this  incident.  Of  course,  the  burden  of  that  incident 
must  pass  to  all  persons  who  subsequently  become  assignees  of 
the  land,  and  the  squatter  is  not  entitled  to  hand  it  over  freed 
from  the  obligation  that  was  imposed  on  the  person  whose  title 
he  has  ousted  by  his  possession. 

Now,  is  that  the  law  or  not  ?  In  the  first  place,  I  do  not  think 
there  was  anything  inconsistent  in  the  view  taken  by  Sir  George 
Jessel  with  the  law  as  laid  down  in  the  leading  case  of  TvXk  v. 
Moxhay  (1848)  2  Phill.  Ch.  774,  18  L.  J.  Ch.  N.  S.  83,  1  Hall 
&  Tw.  105,  13  Jur.  89,  15  Eng.  Rul.  Cas.  254,  though,  no 
doubt,  words  are  used  there  pointing  to  the  equity  arising  out 
of  the  injustice  which  would  accrue  if  a  £403]  person  who  had 
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acquired  land  at  a  reduced  price  by  reason  of  its  user  being 
subject  to  a  restriction  were  afterwards  enabled  to  pass  on  that 
land  to  other  persons  freed  from  that  restriction,  receiving  in 
return,  on  that  ground,  an  increased  price.  That  element,  no 
doubt,  does  enter  into  consideration,  when  one  comes  to  inquire 
what  is  the  position  of  a  person  who  acquires  for  value  the  legal 
estate  in  land  subject  to  a  right  that  has  previously  been  cre- 
ated in  another  person  to  restrict  the  user  of  that  land.  The 
right  so  created  is  an  equitable  right,  and  therefore  it  is  one 
capable  of  being  defeated  in  certain  circumstances  by  a  person 
who  acquires  the  legal  estate  for  value.  The  question  thus  arises 
whether,  in  the  circumstances  of  the  particular  case,  there  is 
anything  which  would  make  it  inequitable  for  that  person  to 
avail  himself  of  his  legal  estate  to  defeat  that  equitable  right 
That,  as  Mr.  Upjohn  pointed  out,  is  an  inquiry  which  is  inevi- 
table in  cases  where  you  are  dealing  with  equitable  rights  and 
legal  estates.  But  that  does  not  in  the  least  prevent  the  right  in 
question  being  what  Sir  George  Jesse]  considered  it  to  be ;  name- 
ly, a  burden  imposed  upon  the  land,  and  passing  with  the  land, 
subject,  of  course,  to  this,  that  it  may  be  defeated  by  a  purchaser 
for  value  without  notice ;  but  the  burden  is  upon  the  person  who 
takos  the  land  to  show  that  he  has  acquired  it  under  such  condi- 
tions as  to  defeat  the  right  as  against  him ;  namely,  that  he  has 
acquired  it  for  value  and  without  notice. 

Now,  that  being  Sir  George  Jessel'B  view  in  Gomm's  Cage, 
supra,  it  seemB  to  me  that  that  view  has  been  adopted  more  than 
once  in  this  court.  In  Rogers  v.  Hosegood  [1900]  2  Ch.  388, 
69  L.  J.  Ch.  N.  S.  652,  48  Week.  Eep.  659,  83  L,  T.  N.  S.  186, 
16  Times  L.  R.  489,  although  the  point  which  arose  in  that  case 
was,  strictly,  the  running  of  the  benefit,  and  not  the  running  of 
the  burden,  as  has  been  pointed  out  by  the  learned  counsel  for 
the  appellant,  yet,  in  my  opinion,  the  principle  which  was  dealt 
with  there  was  not  limited  only  to  the  running  of  the  benefit, 
but  also  extended  to  the  running  of  the  burden ;  and  I  cannot 
help  thinking  that  the  court  there  did  guide  itself  by  and  adopt, 
as  expressing  the  true  view  in  this  matter,  the  view  taken  by 
Sir  George  Jessel  in  Qomm's  Case,  supra.  It  seems  to  me, 
therefore,  that  that  view  stands  not  only  on  the  great  authority 
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of  Sir  George  Jessel,  but  also  upon  the  authority  [404]  of  this 
court  in  more  recent  cases,  namely,  in  Rogers  v.  Hoaegood 
[1900]  2  Ch.  388,  69  L.  J.  Ch.  N.  S.  652,  48  Week.  Rep.  659, 
83  L.  T.  N.  8.  186,  16  Times  X.  R.  489;  Hall  v.  Ewin  (1887) 
37  Ch.  D.  74,  57  L.  J.  Ch.  N.  8.  95,  57  L.  T.  N.  S.  831,  36 
Week.  Rep.  84,  and  in  Haywood's  Case  (1881)  8  Q.  B.  D.  403, 
51  L.  J.  Q.  B.  N.  S.  73,  45  L.  T.  N.  S.  699,  30  Week.  Rep.  299. 

Therefore,  it  seems  to  me  that  the  law  is  clearly  established  in 
accordance  with  Sir  George  Jessel's  view  of  the  subject,  and 
consequently  that  in  this  case  the  burden  of  the  restrictive  cove- 
nant did  remain  imposed  on  the  land  so  is  to  be  binding  upon 
any  person  who  could  not  show  that  he  had  bought  for  value 
and  without  notice.  Consequently  it  appears  to  me  that  the 
squatter's  title  does  not  in  any  way  assist  the  appellant  in  this 
case. 

Then  that  brings  me  to  the  second  point.  Has  the  appellant, 
the  present  vendor,  shown — as  the  burden  is  upon  him  to  show 
— that,  having  bought  this  land  for  value,  he  bought  without 
notice  of  this  encumbrance  $  There,  again,  it  seems  to  me  quite 
clear  that  he  has  not  discharged  that  burden.  He  admits  that  he 
accepted,  possibly  he  bound  himself  to  accept,  a  title  commenc- 
ing in  1878.  He  was  entitled  to  demand  a  title  of  forty  years, 
and  it  seems  perfectly  clear  now  that  if  he  had  insisted  upon  a 
title  of  forty  years  he  must  have  had  before  him  the  existence  of 
a  covenant  entered  into  as  late  as  1872  by  the  person  whoBe  title 
was  displaced  or  "extinguished" — to  use  the  expression  in  the 
statute — by  the  possession  for  the  statutory  period  of  the  person 
through  whom  the  present  vendor,  Nisbet,  now  claims.  That  is 
equivalent  to  notice.  In  point  of  fact,  by  exercising  reasonable 
care  in  demanding  the  title  to  which  he  was  entitled,  Nisbet 
must  have  discovered  the  fact  that  there  was  this  burden ;  and, 
if  so,  that  is  proof  that  he  must  be  taken  as  having  had  con- 
structive notice  of  it  It  is  not  even  necessary  to  go  as  far  as 
that,  because  I  agree  with  Farwell,  J.,  in  this,  as  in  all  other 
points  of  the  case,  that,  the  burden  being  upon  Nisbet  to  show 
that  he  had  himself  bought  for  value  without  notice,  he  has  not 
discharged  that  burden  by  simply  saying,  "I  did  not  posh  my 
inquiries  beyond  that."     It  is  said  to  be  doubtful  whether  he 
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could  have  actually  discovered  the  existence  of  the  covenant; 
but  that  does  not  seem  to  me  to  discharge  the  burden  of  proof 
that  lies  upon  the  appellant;  and  therefore  I  am  of  opinion,  on 
[405]  all  grounds,  that  he  is  not  in  a  position  to  enforce  the 
contract  against  the  purchaser.  The  result  is  that  the  appeal 
fails  and  must  be  dismissed,  with  costs. 

Romer,  L.J.:  I  also  have  come  to  the  same  conclusion  as 
that  arrived  at  by  Farwell,  J.,  and  for  the  reasons  given  in  his 
very  clear  judgment.  I  also  agree  with  what  the  Master  of  the 
Rolls  has  said ;  and  I  might  be  contented  with  leaving  the  case 
as  stated  in  those  two  judgments,  but,  having  regard  to  the  im- 
portance of  the  case,  I  desire  to  add  a  few  words  of  my  own 
upon  some  of  the  important  pourta  that  arise  in  it 

In  the  first  place,  with  regard  to  the  general  doctrine  concern- 
ing a  negative  covenant,  such  as  we  are  dealing  with  in  this 
case,  I  think  that  whatever  reasons  may  have  been  given  for 
the  doctrine  in  the  earlier  cases,  and  notwithstanding  the  way 
in  which  the  doctrine  has  been  referred  to  in  some  judgments  in 
early  cases,  yet,  at  the  present  day,  the  doctrine  ought  to  be  re- 
garded as  well  settled.  I  think  the  law  is  that  such  a  covenant, 
when  validly  created,  binds  the  land  in  equity,  and  can  be  en- 
forced as  against  subsequent  owners  of  the  land,  subject  only 
to  the  limitation  that,  being  equitable,  it  cannot  be  enforced  as 
against  a  bona  fide  purchaser  of  the  land, — that  is  to  say,  of  the 
legal  estate, — without  notice.  This  was  clearly  pointed  out  by 
Sir  George  Jessel,  M.R.,  in  the  case  of  London  and  South  Wet- 
tern  By.  Co.  v.  Oomm  (1882)  20  Ch.  D.  562,  where,  referring 
to  Tvlk  v.  Moxhay  (1848)  2  Phffl.  Ch.  774,  18  L.  J.  Ch.  N.  S. 
83,  1  Hall  &  Tw.  105,  13  Jur.  89,  15  Eng.  Rul  Cas.  254,  be 
says  this  ([1882]  20  Ch.  D.  583)  :  "The  doctrine  of  that  case, 
rightly  considered,  appears  to  me  to  be  either  an  extension  in 
equity  of  the  doctrine  of  Spencer's  Case  (1582)  5  Coke,  16a. 
to  another  line  of  cases,  or  else  an  extension  in  equity  of  the 
doctrine  of  negative  easements;  such,  for  instance,  as  a  right 
to  tho  access  of  light,  which  prevented  tbe  owner  of  the  servient 
tenement  from  building  so  as  to  obstruct  the  light"  Then, 
speaking  of  a  negative  covenant,  such  as  not  to  build  so  as  to 
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obstruct  a  view,  or  not  to  use  a  piece  of  land  otherwise  than  as 
a  garden,  he  says :  "This  is  an  equitable  doctrine,  establishing 
an  exception  to  the  roles  of  common  law  which  did  not  treat  such 
a  covenant  as  running  with  the  land,  and  it  does  not  matter 
[406]  whether  it  proceeds  on  analogy  to  a  covenant  running 
with  the  land  or  on  analogy  to  an  easement.  The  purchaser 
took  the  estate  subject  to  the  equitable  burden,  with  the  quali- 
fication that  if  he  acquired  the  legal  estate  for  value  without 
notice  he  was  freed  from  the  burden.  That  qualification,  how- 
ever, did  not  affect  the  nature  of  the  burden ;  the  notice  was  re- 
quired merely  to  avoid  the  effect  of  the  legal  estate,  and  did  not 
create  the  right,  and  if  the  purchaser  took  only  an  equitable  es- 
tate he  took  subject  to  the  burden,  whether  he  had  notice  or  not." 
And,  as  pointed  out  by  my  Lord,  in  subsequent  cases  that  view 
of  the  law  has  been  adopted  by  this  court.  Indeed,  to  hold 
otherwise  would  lead  to  a  result  which,  in  my  opinion,  would  be 
lamentable ;  for,  according  to  the  contention  of  the  appellant,  the 
result  would  be  that  while  any  person  in  occupation  of  the  land 
claiming  through  the  covenantor,  even  though  only  a  tenant  from 
year  to  year  or  a  mere  occupant  by  permission,  would  be  bound 
by  the  covenant,  yet  a  squatter  going  into  occupation,  without 
any  right  or  any  permission  of  the  true  owner,  could  say  that,  as 
between  him  and  the  covenantee,  the  land  was  freed  from  the 
covenant  In  other  words,  the  squatter  could,  as  against  the 
covenantee,  successfully  plead  his  own  trespass  as  putting  him 
in  a  better  position  than  if  he  had  gone  upon  the  land  by  right. 
I  cannot  think  that  the  law  necessitates  any  such  result.  On  the 
contrary,  as  I  have  said,  in  my  opinion  the  negative  covenant 
does  bind  the  land  in  equity ;  and  I  think  that  with  regard  to  a 
subsequent  squatter,  dealing,  in  the  first  place,  with  the  time 
before  that  squatter  has  acquired  any  statutory  right  by  lapse 
of  time,  inasmuch  as  he  could  not  say  he  was  a  purchaser  of  a 
legal  estate  without  notice,  he  would  be  bound  by  the  covenant 
during  his  squatting,  and  accordingly  the  covenant,  if  he  sought 
to  break  it,  could  be  enforced  against  him  at  the  instance  and  on 
behalf  of  the  covenantee. 

Now  that  being,  in  my  opinion,  the  position  of  the  squatter 
before  he  has  acquired  a  statutory  right  under  the  statute  of 
B.  R.  Cm.  Vol.  IL— 66. 


w  Google 


SW  ENGLISH  COURT  OF  APPEAL. 

limitations,  let  me  consider  what  would  be  the  position  of  a 
squatter  after  a  twelve  years'  occupation  under  the  statute.  By 
that  occupation  he  has  no  doubt  acquired  a  statutory  title  as 
against  the  covenantor  or  the  heirs  or  assigns  of  the  land  of  the 
[407]  covenantor  who  during  those  twelve  years  has,  or  have 
been,  so  remiss  as  not  to  eject  him;  but  he  does  not  thereby  of 
necessity  become  entitled  to  hold  the  land  free  from  the  obliga- 
tion of  the  negative  covenant  That  obligation  is  one  existing 
against  the  title  of  the  true  owner  of  the  land.  The  right  of  the 
true  owner  to  the  land  has,  no  doubt,  gone  as  against  the  success- 
ful squatter,  who  has  acquired  a  title  against  him  under  the 
statute,  but  the  original  equitable  right  of  the  covenantee  still 
exists.  It  was  not  a  right  that  could  be  barred  by  the  operation 
of  the  statute  of  limitations  in  favor  of  the  statutory  squatting 
owner.  The  covenantee  was  not  an  assign  of  the  land,  or  of  any 
part  of  the  land,  or  of  any  estate  in  the  land,  which  was  capable 
of  being  barred  by  the  operation  of  the  statute  of  limitations; 
nor  was  the  covenantor  a  trustee,  in  any  sense,  of  the  land  for 
the  covenantee,  or  of  any  part  of  it,  or  of  any  estate  in  it  The 
covenantee  could  not,  directly  or  indirectly,  by  any  person  repre- 
senting him  and  his  right,  in  respect  of  that  right  under  the 
restrictive  covenant,  take  proceedings  to  recover  possession 
against  the  squatter  during  the  twelve  years;  and,  in  the  case  I 
am  considering,  the  covenantee  would,  in  my  opinion,  be  no 
more  barred  by  the  operation  of  the  statute  of  limitations  by 
not  taking  proceedings  against  the  squatter  during  the  twelve 
years,  than  he  would  have  been  barred  by  not  taking  proceedings 
against  the  true  owner,  had  that  true  owner  remained  in  pos- 
session during  that  period. 

There  is  a  fallacy,  as  it  appears  to  me,  in  the  argument  of 
the  appellant,  and  I  think  it  is  this:  the  argument  seems  to 
assume  that  the  statutory  owner  becomes,  at  the  end  of  the 
statutory  period  of  limitation,  in  the  same  position  as  if  he  had 
ousted  by  statutory  title  all  the  prior  owners  of  the  estate  so  as 
to  destroy  all  negative  covenants  validly  created  by  them.  That 
is  not  so.  If  A,  being  really  entitled  to  land,  ousts  by  his 
superior  good  title  one  B,  who  has  created  restrictive  covenants, 
or  purported  to  create  them,  at  a  time  when  B's  title  was  bad 
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as  against  A,  then,  of  course,  when  A  recovers  possession,  he  is 
not  bound  by  the  restrictive  covenants,  for  they  were  not 
originally  validly  created  as  against  him,  A;  but  if  A  is 
admittedly  the  true  owner  in  fee  in  possession  of  the  land  at 
[408]  the  time  when  he  enters  into  valid  restrictive  covenants 
binding  the  land  in  equity,  then  a.  subsequent  squatter,  even 
when  he  ultimately  by  twelve  years'  occupation  becomes  en- 
titled to  the  land  as  against  A  or  his  heirs  or  assigns,  cannot  be 
heard  to  say  that  A  had  no  right  to  enter  into  the  covenants 
originally,  or  that  those  covenants  never  had  any  validity  as 
against  him,  the  squatter,  or  ceased  to  have  validity  directly  the 
twelve  years  elapsed.  And  certainly  that  squatter,  who,  if  he 
did  not  know  of  the  restrictive  covenants  validly  entered  into  by 
the  true  owner,  at  best  could  only  Bay  that  he  did  not  know  of 
them  because  he  made  no  inquiry  as  to  the  title  before  he  squat- 
ted, cannot  say  that  he  is  in  the  position  of  a  purchaser,  as  it 
were,  of  the  land  for  value  without  notice.  So  to  hold  would, 
in  my  opinion,  be  most  unjust  towards  the  covenantee,  and  would 
lead  to  most  undesirable  consequences  affecting  many  estates  in 
this  country  now  usefully  regulated  by  such  restrictive  covenants, 
as  I  am  now  considering. 

Now,  that  being  so,  it  remains  to  be  considered  whether  in  the 
present  case,  the  vendor,  or  the  vendor  to  him,  was  a  purchaser 
for  value  without  notice.  In  my  opinion,  if  a  purchaser  chooses, 
either  by  agreement  with  his  vendor  or  otherwise,  to  take  less 
than  a  forty  years'  title,  he  cannot  by  so  restricting  his  investi- 
gation, and  by  not  inquiring  into  the  title  for  the  full  period 
of  forty  years,  say  that  he  is  not  affected  with  notice  of  such 
equities  affecting  the  land  as  he  would  have  ascertained  by 
reasonable  inquiries  into  the  title  for  the  earlier  part  of  the 
forty  years. 

The  appellant  seems  to  contend  that  where  a  vendor  has 
acquired  a  title  merely  by  possession  under  the  statute  of 
limitations,  such  a  case  is  to  be  treated  as  an  exception  to  the 
rule  I  have  indicated,  and  that  a  trespasser  who  has  acquired  a 
good  title  by  successful  trespass  for  twelve  years  or  more  is  not 
bound,  or  should  be  treated  as  not  being  bound,  to  make  any 
inquiries  whatever  as  to  the  earlier  title,  and  should  be  treated 
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as  if  he  were  in  the  position  of  a  person  purchasing  and  taking 
a  proper  title.  I  cannot  agree  with  that  contention  of  the 
appellant.  I  cannot  see  why  a  successful  trespasser  for  twelve 
years,  or  a  purchaser  from  him,  should  be  placed  in  a  better 
[409]  position  than  an  ordinary  owner  or  vendor,  or  a  purchaser 
from  such  ordinary  vendor.  I  do  not  see  that  he  is  entitled  to 
be  regarded  as  being  in  any  peculiarly  favored  position.  That 
being  so,  in  the  present  case  neither  the  present  vendor,  nor  the 
vendor  to  him,  can  say  he  was  a  purchaser  without  notice.  If 
the  present  vendor,  or  his  vendor,  had  insisted  on  a  proper  title 
in  regard  to  length  being  given  to  him,  or  had  made  proper 
inquiries  into  that  title,  it  is  clear  that  he  must  have  ascertained 
the  existence  of  the  negative  covenants  in  question.  It  certainly 
is,  in  my  opinion,  for  the  vendor  in  this  case  to  prove  the  plea 
of  purchaser  for  value  without  notice  on  his  behalf,  or  on  behalf 
of  the  vendor  to  him;  but  he  has  not  discharged  the  onus  so 
cast  upon  him.     For  these  reasons  I  think  the  appeal  fails. 

Cozens-Hardy,  L.  J. :  I  am  of  the  same  opinion,  and  I  so 
entirely  agree  with  all  that  was  said  by  Farwell,  J.,  in  his  judg- 
ment, and  with  the  judgments  of  the  Master  of  the  Holla  and 
Homer,  L.J.,  that  I  almost  doubt  whether  I  ought  to  occupy 
even  a  few  minutes  of  the  time  of  the  court;  bat,  having  regard 
to  the  great  importance  of  the  case,  perhaps  it  is  right  that  I 
should  add  a  few  words. 

Now,  the  suggestion  which  is  at  the  root  of  the  appellant's 
argument  is  this,  that  a  squatter  can  wholly  disregard  restrictive 
covenants  affecting  a  building  estate.  That  is  so  startling  a  prop- 
osition, and  so  wide-reaching,  that  it  must  be  wrong.  The  value 
of  estates  in  the  neighborhood  of  London  and  all  large  towns, 
and  the  amenity  of  those  estates,  depend  almost  entirely  upon 
the  continuance  of  the  mutual  restrictive  covenants  affecting 
the  user  and  the  enjoyment  of  the  property;  and  when  we 
are  told  that  the  squatter,  notwithstanding  that  he  is  a  mere 
trespasser,  is  to  be  in  a  better  position  than  that  occupied  by 
a  person  deriving  a  title  strictly  through  the  original  cove- 
nantor, one  feels  that  there  must  be  an  answer  to  the  argu- 
ment; and  I  think  the  authorities,  when  carefully  examined, 
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make  the  answer  quite  plain.  The  benefit  of  a  restrictive  cove- 
nant of  this  kind  is  a  paramount  right  in  the  nature  of  a  nega- 
tive easement  not  in  any  way  capable  of  being  affected  by  the 
[410]  provisions  of  the  statute  of  limitations  on  which  the  squat- 
ter relies.  The  only  rights  extinguished  for  the  benefit  of  ths 
squatter  under  §  34  are  those  of  persons  who  might,  during  the 
statutory  period,  have  brought,  but  did  not  in  fact  bring,  an  ac- 
tion to  recover  possession  of  the  land.  But  the  person  entitled  to 
the  benefit  of  a  restrictive  covenant  like  this  never  had  any  cause 
of  action  which  he  could  have  brought,  because  unless  and  until 
there  is  a  breach,  or  a  threatened  breach,  of  such  a  covenant,  it 
is  impossible  for  the  person  entitled  to  the  benefit  of  it  to  bring 
any  action.  It  appears,  therefore,  so  far  as  the  squatter  himself 
is  concerned,  that  both  during  the  currency  of  the  twelve  years 
and  after  the  expiration  of  the  twelve  years,  there  could  be  no 
possible  answer  to  the  claim  of  anyone  seeking  to  enforce  the 
covenant.  In  fact,  there  would,  so  far  as  he  is  concerned,  be  no 
difference  between  this  covenant,  which  is  in  the  nature  of  an 
equitable  easement,  and  a  legal  easement  strictly  and  properly 
so  called.  But  although  the  squatter  took  the  property  subject 
to  this  equitable  burden,  it  may  be  that  the  present  vendor, 
who  purchased  from  or  through  the  squatter,  is  able  to  say  that 
the  burden  does  not  affect  the  property  in  his  hands.  But  what 
must  he  prove  in  order  to  claim  this  exemption?  He  must  prove 
that  he  is  a  purchaser  for  value  of  the  legal  estate  without 
notice.  If  in  the  old  days  he  had  simply  pleaded,  "I  am  a 
purchaser  for  value,"  such  a  plea  would  have  been  demurrable ; 
he  would  have  had  to  go  further  and  allege  and  prove  that  he 
was  a  purchaser  for  value  without  notice,  and  he  must  do  the 
same  at  the  present  day.  Now,  can  the  present  vendor  allege 
and  prove  that  he  was  a  purchaser  for  value  without  notice!  I 
think  not.  It  is  not  necessary,  of  course,  to  prove  actual  notice ; 
that  has  not  been  contended.  But  if  a  purchaser  chooses  to  take 
a  title  without  making  full  inquiries,  he  cannot  be  allowed  to  say 
that  he  had  no  notice  of  that  which  a  full  abstract  would  have 
disclosed.  On  this  point  the  observations  of  North,  J.,  in  In  re 
Cox  and  Neve's  Contract  [1891]  2  Ch.  109,  64  L.  T.  N.  S.  733, 
39  Week.  Rep.  412,  and  the  passages  from  his  judgment  which 
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have  been  referred  to,  are  so  much  in  point  that  I  may  venture 
to  read  them.    He  saya  ([1891]  2  Ch.  117)  :    "I  must  say  that 

1  dissent  entirely  from  the  proposition  that  the  purchaser  would 
have  taken  [411]  the  property  free  from  the  restrictive  cove- 
nant, if  he  had  made  no  inquiry.  On  the  contrary,  I  think  he 
would  have  been  bound  by  it,  and  for  this  reason.  He  had  agreed 
by  the  bargain  contained  in  the  conditions  of  sale  to  accept  a 
title  of  less  than  forty  years.  That  cannot  relieve  him  from  all 
knowledge  of  the  prior  title,  or,  it  would  come  to  this, — that,  if 
a  man  was  content  to  purchase  property  on  the  condition  that  he 
should  not  inquire  into  the  title,  he  would  acquire  a  title  free 
from  any  existing  restrictions,  and  would  not  have  constructive 
notice  of  any  encumbrance." 

Of  course,  the  law  does  not  permit  of  anything  bo  absurd 
as  that,  and  I  should  be  sorry  to  think  that  there  could  be 
any  real  doubt  upon  the  subject.  In  the  case  of  a  leasee  the 
law  has  gone  possibly  one  step  further,  because  in  Patman  v. 
Harland  (1881)  17  Ch.  D.  353,  50  L.  J.  Ch.  N.  S.  642,  44 
L.  T.  N.  S.  728,  29  Week.  Rep.  707,  it  has  been  held,  and  bo 
far  aa  I  know  it  has  never  been  questioned,  that  a  lessee  is  af- 
fected with  notice  of  any  restrictive  covenants  the  existence  of 
which  he  would  have  learned  if  he  had  investigated  the  lessor's 
title,  even  though,  since  the  vendor  and  purchaser  act  1874,  the 
lessee  is  not  entitled,  under  an  open  contract  for  a  lease,  to 
require  the  production  of  the  lessor's  title.  As  Sir  George  Jessel 
in  that  case  said,  that  alteration  of  the  law  did  not  really  pre- 
vent or  interfere  with  the  application  of  Tulk  v.  Moxhay  (1848) 

2  Phill.  Ch.  774,  18  L.  J.  Ch.  N.  S.  83,  1  Hall  &  Tw.  105,  13 
Jur.  89,  15  Eng.  Bui.  Cas.  254.  If  the  lessee  wanted  to  escape 
from  that  obligation,  he,  in  agreeing  to  take  the  lease,  should 
have  required  the  production  of  the  lessor's  title.  So  that  the 
doctrine  has  been  extended,  and  I  venture  to  think  properly 
extended,  not  merely  to  a  case  where  a  purchaser  under  an  open 
contract  would  be  affected  with  notice  of  a  document  forming 
part  of  the  chain  of  title,  but  also,  at  least  in  the  case  of  a  lease, 
to  a  case  where  a  purchaser  under  an  open  contract  would  not 
be  entitled  to  require  production  of  the  documents  which  alone 
could  give  him  notice.    I  think  that  a  squatter,  who  has  been  in 
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i  for  more  than  twelve  years,  is  certainly  in  no  better 
position  than  any  other  person.  He  cannot  make  a  good  title 
without  delivering  an  abstract  extending  over  the  full  period; 
and  if  the  purchaser  is  willing  to  take  a  title  depending  upon 
the  statute  of  limitations  and  the  effect  of  §  34,  he  must  take 
such  title  subject  to  the  [412]  equitable  burden,  as  it  is  often 
called  by  analogy  to  Tulle  v.  Moxhay,  supra,  except  in  so  far  as 
it  can  be  shown  that  the  equitable  burden  has  been  got  rid  of 
by  means  of  a  purchaser  for  value  without  notice. 

For  these  reasons  I  think  the  repeal  fails,  and  must  be  dis- 
missed, with  costs. 

Solicitors:  Harris,  Chatham,  &  Cohen;  Coleman,  Belts,  <£ 
Howard. 

Note. — The  case  of  Be  Nisbbt  appears  to  be  a  pioneer  decision 
upon  the  question  whether  the  acquisition  of  title  to  land  by  adverse 
possession  destroys  the  Tight  to  compel  compliance  with  restrictive 
covenants  existing  as  to  such  property.  The  want  of  other  authority 
upon  this  question  therefore  renders  the  reported  case  of  great  value. 

The  question  therein  involved  is,  of  course,  distinct  from  that  ot 
the  effect  of  an  adverse  user,  in  violation  of  a  restrictive  covenant, 
which  has  been  open  and  notorious,  and  has  continued  for  the  requi- 
site length  of  time,  to  extinguish  the  negative  easement  created  by 
such  covenant.  That  such  a  user  will  operate  to  extinguish  an 
easement,  see  14  Cyc.  1195.  For  an  instance  of  the  extinction  of  a 
negative  easement  in  this  manner,  see  Stephens  v.  Bockcnmeyer 
(1893)  46  N.  Y.  S.  B.  329,  19  N.  T.  Supp.  666. 
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[ENGLISH  COURT  OF  APPHAXi.] 

IN  RE  SWAIN. 
MONCKTON  v.   HANDS. 

[IMS]  1  Ch.  669. 
AIm  Reported  in  74  I.  J.  Ch.  N.  8.  354,  92  L.  T.  N.  8.  715. 

OX  —  Construction  —  Charily,  gift  to  —  Condition  precedent  — 
Remoteness  —  Perpetuity  —  Postponement  of  enjoyment  —  Re- 
servo  fund  —  Uncertain  event  —  Validity  of  gift. 

A  testator  gave  hit  residuary  real  and  personal  estate  to  *  trustee 
upon  trust  thereout  to  form  a  "reserve  fund"  for  the  purposes  there- 
inafter mentioned,  and  to  pay  the  balance  of  the  income  of  bis  said 
residuary  estate,  after  payment  of  outgoings,  to  his  niece  during  her 
life,  and  after  her  death  to  pay  such  income  (after  payment  into  the 
said  reserve  fund  every  quarter  of  a  year  of  10  per  cent  of  such  in- 
come, and  also  certain  outgoings)  by  equal  monthly  payments  to  three 
annuitants  for  their  respective  lives,  who  should  be  poor  inhabitants  al 
M.  And  the  testator  directed  that  "the  said  annuities  shall  not  be- 
come payable  until  the  said  reserve  fund  shall  amount  to  4001.,"  and 
that  the  said  reserve  fund  should  be  invested  and  only  used  in  case  of 
dire  need,  but  be  always  kept  up  at  4001.;  and  that  if,  after  the  said 
annuities  were  payable,  it  should  exceed  4001.,  then  the  overplus 
might  be  used  either  to  increase  the  amounts  of  the  said  three  annui- 
ties or  to  create  another  annuity. 

The  testator's  net  residue  consisted  solely  of  real  estate,  and  during 
the  lifetime  of  the  niece,  the  tenant  for  life,  there  was  no  income  avail- 
able for  forming  a  reserve  fund.  On  the  death  of  the  niece,  questions 
arose  upon  the  construction  of  the  will — (1)  whether  the  charitable 
gifts  of  the  annuities  failed  by  reason  of  the  direction  that  the  annui- 
ties should  not  come  into  operation  until  after  the  reserve  fund 
amounted  to  4001.,  which  might  be  at  a  date  beyond  the  limits  of  the 
rule  against  perpetuities;  and  (2)  whether  there  had  been  an  effectual 
devotion  of  the  "reserve  fund"  to  charitable  purposes: — 

Held,  by  the  Court  of  Appeal  (reversing  Buckley,  J.),  that,  subject 
to  the  life  estate,  the  residue  had  been  effectually  devoted  to  charity 
as  from  the  testator's  death,  and  that  the  direction  to  postpone  the 
payment  of  tbe  annuities  until  the  reserve  fund  reached  4001.  waa  not 
a  condition  precedent  to  tbe  charitable  gift  coming  into  effect,  but 
was  only  a  direction  as  to  the  particular  application  of  the  charita- 
ble fund  and  intended  to  secure  the  beneficial  working  of  the  charity, 
and  that  the  case,  therefore,  fell  within  the  first  principle  in  Cham- 
berlayne  v.  Brocket!  (1872)  L.  R.  8  Cb.  206,  211,  42  L.  J.  Ch.  K.  8. 
388,  28  L.  T.  N.  S.  248,  21  Week.  Rep.  200;  also  that  the  reserve  fund 
waa  equally  devoted  to  a  charitable  purpose. 


(March   30,    1B0G.) 
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Bobbkt  Swain,  by  Bis  will  dated  May  17,  1897,  after  ap- 
pointing the  plaintiff  Herbert  Monckton  bis  sole  trustee 
[670]  and  executor,  bequeathed  certain  small  pecuniary  legacies, 
a  specific  legacy,  and  two  annuities  of  201.  each,  and  directed 
that  those  annuities  should  be  a  first  charge  on  bis  property. 
And  be  devised  and  bequeathed  to  his  said  trustee  all  the  rest, 
residue,  and  remainder  of  bis  real  and  personal  estate  upon 
truBt — (1)  to  place  on  deposit  in  the  Maidstone  branch  of  the 
London  and  County  Bank  the  balance  (if  any  after  payment 
of  his  debts,  funeral  and  testamentary  expenses)  of  any  money 
standing  to  bis  credit  at  the  Hackney  branch  of  the  same  bank, 
"to  form  a  reserve  fund  for  the  purposes  hereinafter  mentioned, 
and  also  to  pay  into  the  said  reserve  fund  any  interest  allowed 
by  the  bank  on  such  deposit  account;"  (2)  to  pay  to  bis  niece, 
Elizabeth  Price,  the  balance  of  the  income  of  bis  said  real  and 
personal  estate  (after  payment  of  outgoings  and  expenses)  dur- 
ing her  life ;  "and  after  the  decease  of  the  said  Elizabeth  Price, 
upon  trust  to  pay  the  balance  of  the  income  arising  from  my 
-aid  real  and  personal  estate  (after  payment  into  the  said  re- 
serve fund  every  quarter  of  a  year  of  ten  per  centum  from  the 
gross  income  arising  from  the  residue  of  my  real  and  personal 
estate,  and  also  all  outgoings  and  expenses  which  may  be  payable 
or  which  my  trustee  may  think  fit  to  deduct  or  pay  thereout)  by 
equal  monthly  payments  to  the  three  following  annuitants  for 
their  respective  lives,"  who  were  to  be  poor  inhabitants  of  Maid- 
stone possessing  special  qualifications  defined  by  the  testator. 
The  will  then  proceeded  as  follows:  "I  further  direct  that  the 
said  annuities  shall  not  become  payable  until  the  said  reserve 
fund  shall  amount  to  4001.  I  further  direct  that  the  said  re- 
serve fund  may,  if  the  said  trustee  thinks  fit,  be  invested  in  any 
British  government  stock  permitted  to  trustees,  and  shall  only 
be  used  in  case  of  dire  need,  such  as  loss  of  rent,  deprivation 
of  property,  payment  of  duties,  or  any  other  special  circum- 
stances ;  but  if  any  portion  of  the  said  fund  be  expended,  such 
fund  shall  be  raised  again  to  the  said  sum  of  400!.,  it  being  my 
wish  and  intention  that  such  fund  shall  always  stand  at  4002.  I 
further  direct  that  if  the  said  reserve  fund  (less  any  payments 
or  deductions  my  said  trustee  may  make  thereout)  shall,  after 
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the  hereinbefore  mentioned  annuities  are  payable,  exceed  the 
[671]  amount  of  400/.,  then  I  empower  my  said  trustee  at  bis 
sole  discretion  to  use  the  overplus  either  to  increase  the  amounts 
of  the  three  aforesaid  annuities,  or  create  another  annuity." 

The  testator  died  on  May  27,  1900,  possessed  of  real  and 
personal  estate.  Elizabeth  Price,  the  tenant  for  life,  died  on 
March  17,  1904.  The  testator's  personal  estate  not  specific- 
ally bequeathed  (including  the  balance  standing  to  his  credit 
at  the  Hackney  branch  of  the  London  and  County  Bank)  was 
insufficient  for  the  payment  of  his  funeral  and  testamentary  ex- 
penses, debts,  and  pecuniary  legacies,  and  the  deficiency  was 
therefore  raised  by  the  trustee  by  mortgage  of  bis  real  estate, 
bo  that  his  residuary  estate  consisted  inclusively  of  real  estate, 
subject  to  the  mortgage.  The  real  estate,  which  was  held  in 
gavelkind,  comprised  old  and  dilapidated  buildings,  yielding 
but  a  small  rental,  and  requiring  large  sums  to  put  them  in 
repair.  During  the  lifetime  of  Elizabeth  Price  the  whole  of 
the  income  from  this  real  estate  was  exhausted  by  the  payment 
to  her  of  the  balance  thereof  after  keeping  down  the  interest  on 
the  mortgage  and  paying  the  two  annuities  of  202.  each. 

N"o  "reserve  fund"  having  yet  been  formed  by  the  trustee, 
he  took  out  an  originating  summons  against  the  two  annui- 
tants of  201.  each  and  the  Attorney  General  raising,  in  effect, 
the  following  questions  upon  the  construction  of  the  will:  (1) 
Whether  the  charitable  gifts  of  the  annuities  failed  by  reason 
of  the  testator's  direction  that  the  annuities  should  not  come  into 
operation  until  after  the  reserve  fund  amounted  to  4001.,  which 
might  be  at  a  date  beyond  the  limits  prescribed  by  the  rule 
against  perpetuities;  and  (2)  whether  the  testator  had  effectu- 
ally devoted  the  reserve  fund  to  charitable  purposes. 

By  an  order  of  the  master  in  chambers  the  plaintiff  was 
directed  to  represent  the  testator's  heirs  or  coheirs  in  gavelkind, 
who  had  not  yet  been  ascertained. 

On  the  hearing  of  the  summons  Buckley,  J.,  held  that  the 
direction  to  form  a  reserve  fund  was  bad  for  perpetuity,  and 
that  the  alleged  charitable  gifts  wholly  failed. 
The  Attorney  General  appealed. 
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R.  J.  Parker,  for  the  Attorney  General.  Since  Chamber- 
layne  v.  [672]  Brocket!  (1872)  L.  R.  8  Oh.  206,  42  L.  J.  Oh. 
N".  S.  368,  28  L.  T.  N.  S.  248,  21  Week.  Rep.  299,  it  cannot 
be  denied  that  a  gift  to  charity,  dependent  npon  a  condition 
precedent  so  remote  as  to  transgress  the'  rule  against  perpetuities, 
is  void.  But  that  is  not  the  case  here.  This  is  a  gift  to  chari- 
table objects  immediately  upon  the  death  of  the  testator,  sub- 
ject only  to  the  prior  life  estate,  and  the  other  clauses  in  the  will 
are  merely  directions  for  the  purpose  of  rendering  the  testa- 
tor's charitable  intention  effective.  In  Chamberlayne  v.  Brock- 
ett, L.  R,  8  Ch.  211,  the  principles  as  to  the  applicability  of 
the  rule  against  perpetuities  to  charitable  gifts  are  stated  to  be, 
in  effect,  as  follows:  First,  an  immediate  and  valid  gift  to 
charity  is  not  rendered  invalid  by  its  actual  application  being 
indefinitely  suspended,  or  in  abeyance,  or  incapable  of  being 
used  for  the  particular  purposes  intended ;  in  that  case  the  rule 
against  perpetuities  is  not  applicable,  and  if  strict  compliance 
with  the  testator's  directions  is  impracticable  the  court  may 
apply  the  fund  cy  pres.  Secondly,  if  the  gift  intended  for 
charity  is  itself  conditional — if  it  is  so  remote  and  indefinite  as 
to  transgress  the  rule — the  gift  fails  db  initio. 

Buckley,  J.,  has  held  that  the  present  case  falls  within  the 
second  principle,  but  I  submit  that  it  really  falls  within  the 
first.  The  difficulty  arises  mainly  upon  the  direction  in  clause 
2  of  the  will  that  "the  said  annuities  shall  not  become  payable 
until  the  said  reserve  fund  shall  amount  to  4001./'  an  event 
which  may  remain  in  suspense  or  abeyance  for  an  indefinite 
time;  but  that,  according  to  the  first  principle  above  stated, 
does  not  make  the  charitable  gift  invalid,  provided  the  gift  is 
immediate,  as  I  submit  it  is.  It  is  absurd  to  suppose  that  the 
testator  ever  intended  any  intestacy:  all  he  meant  was  that, 
in  order  to  give  effect  to  his  immediate  charitable  gift,  there 
should,  after  the  death  of  the  tenant  for  life,  be  an  accumula- 
tion of  income  to  form  the  reserve  fund ;  and  that  reserve  fund 
is  itself  devoted  to  a  charitable  purpose.  This  is  not  a  con- 
tingent gift  to  a  charity.  What  the  testator  intended  was  to 
give  a  fund  to  charity  immediately,  but  that  the  personal  en- 
joyment of  it  should  be  postponed  until,  for  its  better  adminis- 
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tration,  there  should  be  a  fund  to  rapport  it.  The  direction  post- 
poning the  enjoyment  is  not  in  any  sense  a  condition  [673]  pre- 
cedent, but  merely  a  postponement  of  enjoyment  for  the  benefit 
of  the  charity.  An  analogous  case  to  the  present  is  to  be  found 
in  Martin  v.  Maugham  (1844)  14  Sim.  230,  13  L.  J.  Ch.  N.  S. 
392,  8  Jur.  609,  65  Revised  Rep.  571,  where,  in  a  charitable 
gift,  the  perpetuity  rule  had  been  infringed  by  a  direction  to 
accumulate  beyond  the  legal  period;  but  Shadwell,  V.C.,  held 
that,  as  the  testator  had  shown  an  intention  to  devote  his  prop- 
erty to  charitable  purposes,  the  next  of  kin  had  no  claim.  He 
therefore  declared  that  there  was  a  good  gift  to  charitable  pur- 
poses, according  to  a  scheme  to  be  settled  by  the  master. 

My  case  may,  however,  be  presented  in  another  aspect  It  is 
now  well  settled  that  a  legatee  may  put  an  end  to  an  accumu- 
lation which  is  exclusively  for  his  benefit;  and  that  principle 
is  as  applicable  to  a  charity  as  to  an  individual.  Wharton  v. 
Masterman  [1895]  A.  C.  186,  64  L.  J.  Ch.  N.  S.  369,  11 
Reports,  169,  72  L.  T.  N.  S.  431,  43  Week.  Rep.  449,  where 
Saunders  v.  VaaUier  (1841)  4  Beav.  115,  affirmed  in  Craig  & 
Ph.  240,  10  L.  J.  Ch.  N.  S.  354,  54  Revised  Rep.  286,  was  dis- 
cussed. It  18  true  that  in  Wharton  v.  Masterman,  supra,  then 
was  no  infringement  of  the  perpetuity  rule,  the  question  only 
being  as  to  accumulations  being  void  under  the  Thellusson  act 
(39  &  40  Geo.  III.,  chap.  98),  but  I  submit  that  the  same 
principle  applies  just  as  much  to  a  question  of  remoteness  as  to 
a  question  of  void  accumulations.  Oddie  v.  Brown  (1859)  4 
De  G.  &  J.  179,  196,  28  L.  J.  Ch.  N.  S.  542,  5  Jur.  N.  S.  635, 
7  Week.  Rep.  472.  I  submit,  therefore,  that  in  considering 
the  application  of  the  rule  as  to  remoteness,  a  charity  can  be 
treated  in  the  same  manner  as  an  individual.  This  is  a  good 
charitable  gift  and  a  scheme  should  be  directed. 

Buckmaster,  K.C.,  and  Gatey,  for  the  plaintiff,  who  was 
directed  by  their  Lordships  to  represent  all  persons  beneficially 
interested  under  the  will  as  well  as  the  testator's  unascertained 
heir  or  coheirs  in  gavelkind.  We  do  not  dispute  that  the 
annuities  given  are  charitable  in  their  nature,  but  our  conten- 
tion is  that  the  dispositions  have  failed  because  the  annuities 
are  not  payable  until  after  the  reserve  fund  has  amounted  to 
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4001.,  an  event  which  ma;  transgress  the  rule  against  per- 
petuities ;  there  is  therefore  an  intestacy.  If  a  gift  to  charity 
is  postponed  to  an  event  beyond  a  life  in  being  and  twenty-one 
years,  that  gift  is  void,  just  as  in  the  case  of  such  a  gift  to  an 
individual.  The  true  construction  of  this  will  seems  to  be  that 
[874]  there  is  a  direction  to  accumulate  income  until  the  fund 
reaches  iOOl.,  an  indefinite  event,  and  then,  and  not  till  then,  a 
gift  to  charity ;  if  so,  the  gift  is  bad.  Again,  there  is  no  actual 
gift  of  the  4001.  to  charity  at  all,  and  therefore  the  authorities 
cited  do  not  apply;  they  only  apply  where  there  is  a  gift  to 
charity  in  the  first  instance.  The  test  is  this, — that  the  charity 
cannot  come  now  and  claim  the  4001.  We  admit  that  if  there 
were  a  present  gift  to  charity,  followed  by  a  direction  to  ac- 
cumulate, the  cases  cited  would  apply;  but  here,  first,  there  is 
no  gift  of  the  400J. ;  and,  secondly,  if  the  testator  has  made  any 
gift  to  charity  at  all,  it  is  only  in  the  form  of  a  direction  to 
"pay,"  and  to  pay  at  a  period  too  remote.  The  so-called  chari- 
table gift  is  not  of  4001.,  but  only  of  a  fund  uncertain  in  amount. 
In  short,  the  charitable  gift  of  the  annuities  is  void  because  it 
transgresses  the  perpetuity  rule,  and  the  reserve  fund  is  not 
only  not  given  to  charity  at  all,  but  it  is  also  uncertain,  and  in 
fact  may  never  come  into  existence. 


The    judgment    of    the    Court    (Vaughan    Williams    and 
Stirling,     L.JJ.)  was  delivered  by 

Stirling,  L  J . :  The  question  in  this  case  depends  on  what 
is  the  true  construction  of  the  will,  dated  May  17,  1897,  of 
Robert  Swain,  of  which  the  material  provisions  are  the  follow- 
ing. [His  Lordship  then  read  the  provisions  above  stated,  and, 
with  reference  to  clause  1,  called  attention  to  the  fact  that  the 
personal  estate  of  the  testator  (including  the  balance  standing 
to  his  credit  at  the  Hackney  branch  of  the  London  and  Coun- 
ty Bank)  was  insufficient  for  payment  of  his  debts,  funeral, 
and  testamentary  expenses,  and  that  consequently  nothing  was 
available  from  that  source  for  the  formation  of  the  contemplated 
reserve  fund.  His  Lordship  then  proceeded : — ] 
'     It  was  admitted  in  argument  that  the  annuities  were  chari- 
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table  in  their  nature;  but  it  was  said  that  these  dispositions 
failed  because  the  testator  had  directed  that  the  annuities  should 
not  come  into  operation  until  after  the  reserve  fond  amounted 
to  4002.,  which  might  be  at  a  date  beyond  the  limits  prescribed 
by  the  rule  against  perpetuities;  and  further  that  [67S]  the 
testator  had  not  devoted  the  reserve  fund  to  charitable  purposes. 
We  propose  to  deal  first  with  the  latter  contention;  for  if  it  is 
well  founded  it  disposes  of  the  case. 

Now  the  reserve  fund  was  to  be  derived  from  two  sources: 
First,  the  testator's  balance  at  the  Hackney  branch  of  the  Lon- 
don and  County  Bank,  which  failed,  as  we  have  already  stated ; 
secondly,  a  quarterly  sum  of  101.,  per  cent  on  the  gross  income 
of  his  residuary  real  and  personal  estate.  This  quarterly  sum 
was  to  be  placed  on  deposit  with  the  Maidstone  branch  of  the 
same  bank,  and  by  clause  1  any  interest  allowed  by  the  bank 
was  to  go  to  increase  the  reserve  fund.  The  reserve  fund  was 
to  accumulate  until  it  reached  4001. :  whenever  it  exceeded  that 
amount  (as  it  must  necessarily  do  if  the  testator's  residuary 
estate  continued  to  yield  income),  then,  in  our  opinion,  the 
surplus  was  to  be  applied  either  in  increasing  the  three  annui- 
ties specified  in  the  will,  or  creating  an  additional  annuity.  The 
terms  of  the  will,  though  not  very  happily  expressed,  appear  to 
us  to  impose  on  the  trustee  the  duty  of  applying  the  surplus 
in  one  or  other  of  those  ways,  and  to  limit  his  discretion  only 
to  a  choice  between  them.  That  surplus,  therefore,  appears  to 
us  to  be  given  to  the  charitable  purpose  intended  by  the  testator. 

But  what  is  the  destiny  of  the  reserve  fund  to  the  extent  of 
4001.1  In  our  judgment  it  was  to  constitute  a  fund  to  which 
recourse  might  be  had  in  case  the  corpus  of  his  residuary  estate 
should  fail  from  unforeseen  circumstances — such  as  loss  of  rent, 
depreciation  of  property,  or  unexpected  claims  for  duty — to 
yield  sufficient  to  pay  the  annuities  intended  by  the  testator. 
It  was  to  be  a  "reserve  fund,"  by  which  we  understand  a  fund 
kept  in  reserve  by  way  of  provision  against  accidental  losses  of 
the  corpus  of  the  testator's  estate,  and  consequently  a  fund 
intended  to  insure  the  beneficial  working  of  the  charity  intended 
to  be  founded  by  the  testator.     We  think,  therefore,  that  it  was 
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devoted  to  a  charitable  purpose,  no  less  than  the  corpus  of  the 
testator's  residuary  estate. 

This  being  so,  we  return  to  the  first  point,  namely,  whether 
the  charitable  dispositions  are  bad  by  reason  of  their  infringing 
the  rule  against  perpetuities.  The  law  on  this  subject  is  laid 
[676]down  in  Chamberlayne  v.  BrocJcett  (1872)  L.  R.  8  Ch. 
206,  42  L.  J.  Ch.  N.  S.  368,  28  L.  T.  N.  S.  248,  21  Week. 
Rep.  299,  and  it  is  to  the  following  effect:  An  immediate  gift 
to  a  charity  is  valid,  although  the  particular  application  of  the 
fund  directed  by  the  will  may  not  of  necessity  take  effect  with- 
in any  assignable  limit  of  time,  or  may  never  take  effect  at  all, 
except  on  the  occurrence  of  events  in  their  essence  contingent 
and  uncertain;  while,  on  the  other  hand,  a  gift  in  trust  for  a 
charity  which  is  conditional  upon  a  future  and  uncertain  event 
is  subject  to  the  same  rules  as  any  other  estate  depending  on  its 
coming  into  existence  upon  a  condition  precedent.  The  ques- 
tion is,  under  which  branch  of  the  rule  the  present  case  falls. 
Buckley,  J.,  has  held  that  it  is  governed  by  the  latter  branch. 
With  the  greatest  respect,  we  are  unable  to  agree  with  the  learned 
Judge.  We  think  that,  subject  to  the  life  estate  given  to  Eliza- 
beth Price,  the  residuary  real  and  personal  estate  was  devoted 
to  charity  as  from  the  testator's  death,  and  that  the  direction  to 
postpone  the  payment  of  the  annuities  until  the  reserve  fund 
reached  400J.  was  not  a  condition  precedent  to  the  charitable 
gift  coming  into  effect,  but  was  a  direction  as  to  the  particular 
application  of  the  charitable  fund,  and  was  intended  to  secure 
the  working  of  the  charity  in  the  most  beneficial  manner.  The 
case  of  Martin  v.  Maugham  (1844)  14  Sim.  230,  13  L.  J.  Ch. 
N.  S.  392,  8  Jnr.  609,  65  Revised  Rep.  571,  seems  to  be  an  au- 
thority for  so  treating  the  present  case. 

We  think,  therefore,  that  the  appeal  ought  to  be  allowed. 

[Their  Lordships  accordingly  directed  that  a  scheme  should 
be  settled  for  the  regulation  of  the  charity.] 

Solicitors:   The  Solicitor  to  the  Treasury;  8.  W.  Woolmer. 
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Note.  —  Effect  of  direction  for  accumulation  upon  validity  of 
charitable  gift. 
I.  Introduction,  880. 
II.  As  rendering  gift  too  remote,  881. 

III.  Effect  of  provision  on  gift  otherwise  valid,  889. 

IV.  Limits  within  which  direction  to  accumulate  will  be  given  effect, 

889. 
V.  New  York  decisions,  894. 

I.  Introduction. 

Although  the  statement  is  frequently  made  that  the  role  against 
perpetuities  does  not  apply  to  gifts  for  charitable  uses  (for  list  of 
cases  bo  holding,  see  note  in  14  L.R.A.(N.S.)  66,  under  heading, 
IV.  d),  this  has  been  explained  both  by  courts  and  text  writers  as 
having  reference  only  to  the  duration  of  charitable  trusts,  in  no  way 
precluding  the  application  to  such  gifts  of  the  rule  that  a  future 
estate  must  vest  within  lives  in  being  plus  a  term  of  twenty-one 
years. 

Accordingly,  in  determining  the  effect  of  a  direction  to  accumulate 
upon  the  validity  of  a  particular  charitable  gift,  it  is  necessary  to 
ascertain: 

First,  whether  the  donor's  intention  was  that  the  gift  should 
vest  at  once,  its  beneficial  effect  only  being  postponed  until  the 
accumulation  shall  have  been  accomplished,  or  whether  his  intention 
was  that  the  gift  itself  should  be  contingent  upon  accumulation 
taking  place;  remembering  in  this  connection  that  it  has  been  held 
in  cases  involving  gifts  of  accumulated  funds,  as  well  as  in  other 
cases  of  charitable  gifts,  that  the  court  will  be  keen  sighted  to  dis- 
cover an  intention  to  make  an  unconditional  and  immediate  gift  to 
a  charity.  See  Gray,  Rule  against  Perpetuities,  §  607;  Qirard 
Trust  Co.  v.  RusssU  (1910)  102  C.  C.  A.  592,  179  Fed.  446;  7»- 
graham  v.  Ingraham  (1897)  169  111.  432,  48  N.  E.  561,  49  N.  E. 
320. 

Second,  whether  (having  ascertained  the  gift  to  be  executory) 
the  direction  to  accumulate  may  postpone  vesting  for  a  period  ex- 
ceeding the  limit  fixed  by  the  rule  against  perpetuities.  And  even 
if  it  does  work  such  a  postponement,  it  is  not  fatal  to  the  gift  if  the 
case  fall  within  the  exception  established  by  Christ's  Hospital  v. 
Grainger  (1848)  16  Sim.  83,  affirmed  in  1  Macn.  &  6.  460,  1  Hall 
&  Tw.  533,  19  L.  J.  Ch.  N".  S.  33,  14  Jur.  339,  and  since  generally 
recognized,  that  where  there  is  an  immediate  gift  to  a  charity  a  sub- 
sequent limitation  to  another  charity  is  not  within  the  operation  of 
the  rule  against  perpetuities.  The  ground  for  this  exception  is  that, 
as  the  object  of  the  rule  against  perpetuities  is  to  prevent  property 
from  being  unduly  withheld  from  the  channels  of  commerce,  either 
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by  a  restraint  directly  imposed  upon  the  power  of  alienation,  or  by 
postponement  of  the  vesting  of  a  future  estate  therein,  the  effect 
of  which  will  be  to  clog  the  alienability  of  the  property,  and  as  in 
the  case  of  charities  the  law  allows  property  to  be  taken  out  of  com- 
merce, the  reason  (once  the  property  has  been  devoted  to  charity) 
for  applying  the  rule  thereupon  ceases.  This  exception  extends  to 
cases  where  the  change  is  from  one  trust  (or  Bet  of  trustees)  to  an- 
other, i.  e.,  from  a  trust  to  accumulate  for  a  charitable  purpose  to  a 
trust  to  apply  to  the  same  purpose, — as  well  as  where  the  beneficiaries 
of  the  primary  and  secondary  trusts  are  two  different  charities. 

These  questions  serve  to  indicate  the  scope  of  this  note,  which  also 
contains  some  discussion  of  the  questions  as  to  the  effect  of  a  void 
provision  for  an  accumulation  upon  a  gift  otherwise  valid,  and  the 
limits  within  which  a  direction  to  accumulate  will  be  given  effect. 

In  some  states  the  common-law  doctrine  of  remoteness  has  been 
supplanted  by  statutes  regulating  uses  and  trusts,  prescribing  the 
limits  of  the  suspension  of  the  power  of  alienation,  and  imposing 
limitations  upon  accumulations.  Decisions  under  these  statutes  as 
to  the  effect  of  an  undue  suspension  of  the  power  of  alienation,  oc- 
casioned by  a  trust  for  accumulation,  upon  charitable  gifts,  although 
without  bearing  upon  the  question  whether  such  gifts  are  thereby 
rendered  too  remote,  are  included  in  this  note  as  falling  within  the 
letter  of  the  title. 

II.  An  rendering  gift  too  remote. 

After  the  vesting  of  a  gift  for  a  charitable  use,  the  rule  against 
perpetuities  does  not  apply.  Sandley  v.  Palmer  (1900)  43  C.  C.  A. 
100, 103  Fed.  39. 

If  a  trust  is  charitable  and  no  remote  condition  precedent  is  op- 
posed to  its  operation,  it  is  lawful  and  valid,  whatever  may  be  the 
time  fixed  for  its  enjoyment  to  begin, — the  immediate,  uncondition- 
al devotion  of  the  fund  to  charity,  and  not  the  time  or  manner  of  the 
administration  or  distribution  of  the  fund,  being  the  test  of  the 
validity  of  its  creation.  Webster  v.  Wiggin  (1895)  19  H.  I.  73,  88 
L.R.A.  610,  31  Atl.  824. 

A  provision  for  a  charitable  gift  contingent  on  an  accumulation 
which  may  not  take  place  within  the  time  permitted  by  the  rule 
against  perpetuities  is  not  within  that  rule  if  the  fund  in  the  mean- 
time is  devoted  to  charity.     Ibid. 

In  Odell  v.  Odell  (1865)  10  Allen,  1,  it  is  said  that  a  gift  may  be 
made  in  trust  for  a  charity  not  existing  as  the  date  of  the  gift,  and 
the  beginning  of  whose  existence  is  uncertain  or  which  is  to  take 
effect  upon  a  contingency  which  may  possibly  not  happen  within 
the  life  or  lives  in  being  and  twenty-one  years  afterward,  provided 
B.  R.  Cm.  VoL  II.-Gt. 
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there  is  no  gift  of  property  meantime  to  or  for  the  benefit  of  any  in- 
dividual or  any  private  corporation. 

So,  also,  in  Duggan  v.  Slocum  (1899)  34  C.  C.  A.  676,  63  TT.  S. 
App.  149,  92  Fed.  806,  it  is  said  that  where  a  gift  is  made  directly 
in  trust  for  a  charity,  although  the  beneficial  effect  of  the  gift  may 
be  postponed  for  a  longer  period  than  the  strict  rule  against  perpetu- 
ities permits,  provided  there  is  no  gift  meanwhile  to,  or  for,  the  bene- 
fit of  a  private  corporation  or  person,  courts  of  equity  will  declare  the 
gift  valid  if  they  can  see  a  reasonable  prospect  of  the  consummation 
of  the  charitable  purpose. 

This  does  not  mean,  however,  that  the  rule  against  perpetuities  or 
remoteness  is  applicable  to  charity  only  where  there  is  a  prior  gift  or 
a  first  taker  whose  estate  may  continue  for  a  period  beyond  the  time 
limited  by  the  rule  against  perpetuities  or  remoteness;  but  it  applies 
as  well  where  the  gift  to  charity  is  upon  a  condition  which  contravenes 
the  rule.  Qirard  Trust  Co.  v.  Russell  (1910)  102  C.  C.  A.  592, 
179  Fed.  446. 

As  above  pointed  out,  there  are  two  theories  upon  one  or  the  other 
of  which  a  gift  to  charity  of  a  fund  to  accumulate  for  a  period  of 
years,  or  until  it  reaches  a  certain  amount,  may  be  sustained.  One 
of  these  is  that  the  direction  for  accumulation  is  not  a  condition  pre- 
cedent to  the  vesting  of  the  gift,  which  is  the  theory  upon  which  Bb 
Swain  is  decided.  The  other  is  that  grounded  upon  the  doctrine  of 
Christ's  Hospital  v.  Grainger  (1848)  16  Sim.  83,  affirmed  in  1  Macn. 
&  G.  460, 1  Hall  &  Tw.  533, 19  L.  J.  Ch.  N.  S.  33, 14  Jar.  339,  that 
where  property  is  once  devoted  to  charity  an  executory  limitation 
thereof  is  valid,  no  matter  how  remote.  It  is  not  easy,  nor  even  pos- 
sible, to  tell  upon  which  of  these  theories  some  of  the  following  de- 
cisions proceed.  An  attempt  is  made,  however,  to  group  them  with 
reference  thereto. 

The  following  cases  appear  to  be  decided  upon  the  theory  that  the 
accumulation  directed  was  not  a  condition  precedent  to  the  vesting 
of  the  gift: 

In. Ingraham  v.  Ingraham  (1897)  169  111.  432,  48  N.  E.  561,  49 
N.  E.  320,  testator  devised  his  residuary  estate  "in  trust  for  the  uses 
and  purposes  as  follows :  Said  trustees  shall  retain  said  fund  in  their 
hands,  and  manage,  control,  and  invest  the  same  until  it  shall  have 
sufficiently  accumulated  for  the  purpose,  paying  therefrom  the  ex- 
penses of  managing  the  trusts  hereby  created  and  the  provision  for 
my  wife's  household  and  personal  expenses,  as  provided  in  the 
twelfth  clause  hereof,  and  then  shall  cause  the  same  to  be  used  for 
the  erection  and  maintenance  of  a  hospital  for  the  treatment  of  the 
sick  and  diseased,  to  be  located  in  the  city  of  Chicago.  And  I  au- 
thorize and  request  my  said  wife,  Harriet  A.  Ingraham,  if  she  shall 
survive  me,  to  select  the  location  for  such  hospital,  and  also  to  direct 
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how  it  eh&U  be  managed  and  controlled,  intending  hereby  to  provide 
that  my  said  wife,  during  her  lifetime,  shall  have  the  absolute  control 
of  the  application  of  the  fond  hereby  created  for  the  maintenance 
and  support  of  said  hospital,  which  said  hospital  shall  bear  my  name. 
It  is  my  desire  that  the  fund  hereby  created  shall  at  least  equal  one 
hundred  thousand  dollars  ($100,000)  before  any  of  it  shall  be  ex- 
pended for  the  purpose  of  the  hospital  in  this  clause  of  my  will  men- 
tioned. I  authorize  my  executors  and  trustees  herein  named  to 
create  a  permanent  corporation  for  the  management  and  control  of 
said  hospital,  with  the  consent  of  my  said  wife,  if  living,  at  any  time 
when,  in  their  judgment,  it  may  be  wise  and  proper  so  to  do,  and 
when  said  corporation  shall  be  created  I  authorize  my  said  trustees 
hereinafter  named  to  convey  to  the  said  corporation  the  fund  hereby 
created,  to  be,  however,  used  for  the  support  and  maintenance  of 
said  hospital.  It  is  my  special  desire  that  said  hospital  shall  pro- 
vide for  the  poor  and  the  needy,  as  far  as  it  may  be  possible  to  do 
so,  without  charge,  and,  in  any  event,  with  the  least  possible  cost  to 
those  who  ire  unable  to  pay  for  the  attention  or  treatment  they  may 
there  receive.  In  the  event,  however,  that  any  of  my  nephews  and 
nieces  who  are  the  children  of  my  deceased  sister  Emeline,  my  de- 
ceased sister  Eliza,  my  brother  Levi  T.,  and  my  brother  Fernando  C. 
Ingraham,  shall  be  at  any  time  during  their  respective  lives  in  need, 
I  authorize  my  said  executor*  and  trustees  hereunder  to  provide  for 
said  nephews  and  nieces  to  the  extent  of  $100,000  out  of  my  said 
residuary  estate,  and  the  income  thereof,  at  such  times  and  in  such 
sums  as  shall,  in  the  judgment  of  said  trustees,  be  wise  and  proper. 
Any  portion  of  said  $100,000  not  so  appropriated  shall  revert  to  the 
use  of  said  hospital  fund."  It  was  held  that  in  view  of  the  fact 
that  the  words  used  describe  a  present  gift  in  trust  to  carry  out  the 
provisions  of  the  will  (the  wordB,  "the  fund  hereby  created,"  pre- 
scribing the  present  creation  of  a  fund  for  the  hospital,  and  not  a 
remote  or  future  creation  thereof  together  with  the  use  of  the  present 
tease  in  expressing  testator's  desire  to  provide  for  the  poor  and 
needy,  and  the  fact  that  at  no  time  between  the  testator's  death  and 
the  ultimate  use  or  enjoyment  of  the  fund  by  the  hospital  could  any 
person  or  corporation,  other  than  the  hospital,  use  or  enjoy  any  por- 
tion of  the  residuary  estate  subject  to  the  charges  impressed  thereon, 
the  provision  for  accumulation  until  the  fund  should  at  least  equal 
$100,000  was  not  a  condition  precedent  to  the  vesting  of  the  charita- 
ble estate ;  but  that  there  was  an  immediate  gift  to  charity  vesting  at 
the  death  of  the  testator,  the  expenditure  and  use  only  being  de- 
ferred until  the  time  of  accumulation  should  arrive.  And  it  was 
further  held  that,  even  admitting  that  the  estate  was  not  to  vest 
until  the  fund  had  reached  by  accumulation  the  sum  of  $100,000, 
such  condition  precedent  did  not  necessarily  postpone  vesting  to  a 
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period  forbidden  by  the  rule  against  perpetuities ;  such  conclu- 
sion being  based  on  the  provision  that  the  wife  of  the  testator,  if 
she  should  survive  him,  should  select  the  location  of  the  hospital, 
and  during  her  lifetime  should  have  absolute  control  of  the  appli- 
cation of  the  fund  thereby  created  for  the  maintenance  and  support 
of  the  hospital,  and  the  provision  for  the  relief  of  the  needy  nephews 
and  nieces — a  class  which  included  only  snch  as  should  be  living  at 
the  time  of  testator's  death  which  provisions  were  taken  by  the 
court,  in  view  of  the  inference  drawn  from  the  amount  of  money  dis- 
posed of  by  the  will  that  the  testator  expected  the  residuary  estate 
to  be  equal  to  a  sum  somewhere  near  in  the  neighborhood  of  a  hun- 
dred thousand  dollars,  and  the  absence  of  an  allegation  in  the  bill  as 
to  the  value  of  testator's  estate, — as  indicative  of  an  intention  that 
the  accumulation  should  reach  the  specified  amount  within  the  life- 
time of  persons  living  at  testator's  decease,  t.  e.,  his  wife  or  his 
nephews  and  nieces,  a  further  indication  being  discovered  by  the 
court  in  the  use  of  the  word  "revert"  in  the  direction  that  any 
amount  not  appropriated  to  the  purposes  of  providing  for  needy 
nephews  and  nieces  should  revert  to  the  use  of  said  hospital  fund. 

And  compare  with  the  latter  branch  of  the  foregoing  decision 
Lennig'a  Estate  (1S93)  154  Pa.  209,  25  Atl.  1049,  where  the  court 
intimated  that  it  might  take  judicial  notice  of  the  income-yielding 
quality  of  a  fund  brought  before  it  for  administration,  in  order  to 
ascertain  whether  or  not  the  ultimate  gift  of  the  fund  would  take 
effect  within  twenty-one  years  after  the  expiration  of  lives  in  being. 

In  Philadelphia  v.  Qirard  (1863)  45  Pa.  9,  84  Am.  Dec  470, 
where  a  testator  devised  his  residuary  estate  in  trust  for  the  founda- 
tion of  a  college,  and  then  for  certain  municipal  purposes,  directing 
that  the  principal  of  the  personal  estate  should  be  a  permanent  fund 
forever,  and  should  be  increased  by  any  surplus  income  that  might 
annually  arise,  it  was  held  that  the  principal  charity  was  vested  at 
once  and  therefore  not  affected  by  any  possible  invalidity  of  the 
direction  for  accumulation. 

In  Webster  v.  Wiggin  (1895)  19  B.  I.  73,  28  L.B.A.  510,  31  Atl 
894,  where  a  testator  devised  his  residuary  estate  to  trustees  to  be  em- 
ployed in  building  tenements  for  the  laboring  classes,  either  at  once, 
or  when  the  fund  invested  in  other  ways  by  them  should  amount 
to  $500,000  in  value,  it  was  held  that  the  direction  for  accumulation, 
being  optional,  was  in  no  sense  a  condition  precedent. 

In  Tincher  v.  Arnold  (1906)  7  L.fi.A.(N.S.)  471,  77  C.  C.  A. 
649,  147  Fed.  665,  8  A.  &  E.  Ann.  Caa.  917,  a  residuary  devise  to 
trustees,  containing  a  direction  for  accumulation  of  a  fund  of  at 
least  $30,000  to  be  applied  to  a  charitable  purpose,  was  held  not  to 
be  void  for  remoteness,  the  court  citing  as  authority  Ingraham  v. 
Ingraham,  supra. 
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In  Parkkunt  v.  Roy  (1881)  7  Ont.  App.  Rep.  614,  where  testator 
gave  a  fond  arising  from  the  sale  of  his  residuary  estate  to  the  state 
of  Vermont,  to  be  disposed  of  as  it  should  deem  best,  having  regard 
to  a  suggestion  and  recommendation  that  the  profits  to  arise  from 
the  investment  of  the  fond  should  be  added  to  the  principal  until 
the  whole  Bum  should  be  sufficient  to  pay  each  county  in  the  state 
9100,000, — it  was  held  that  the  accumulation  was  not  a  condition 
of  the  bequest,  which  therefore  was  not  void  as  tending  to  a  perpe- 
tuity. 

A  case  which  is  sometimes  referred  to  as  tending  to  show  that  a 
charitable  gift  the  beneficial  effect  of  which  is  postponed  until  an 
accumulation  shall  have  taken  place  is  not  upon  a  condition  prece- 
dent, is  Inglit  v.  Bailout  Snug  Harbor  (1830)  3  Pet.  99,  t  L.  ed. 
617,  in  which  the  validity  of  a  devise  and  bequest  in  trust  out  of  the 
rente  and  profits  to  build  a  sailor's  hospital  as  soon  as  the  trustees 
should  judge  that  the  proceeds  of  the  estate  would  support  fifty  or 
more  sailors,  was  upheld  without  any  expression  of  doubt  as  to  its 
validity  upon  the  ground  of  remoteness. 

In  the  group  of  cases  following  it  is  not  easy  to  say  positively  which 
of  the  two  possible  grounds  for  decision  the  court  had  in  mind : 

In  Duggan  v.  Sloaim  (1899)  34  C.  G.  A.  676,  63  IT.  S.  App. 
149,  92  Fed.  806,  affirming  83  Fed.  244,  where  testator  gave  his 
residuary  estate  in  trust  for  the  purpose  of  establishing  and  main- 
taining a  library  and  a  Roman  Catholic  protectory  for  boys,  adding : 
"It  being  my  will  that  the  personal  estate,  and  the  rents  accruing 
from  any  real  estate  of  which  I  may  die  possessed,  be  invested  in  safe 
securities  for  a  term  of  ten  years  or  more  at  the  discretion  of  my 
said  executors,"  it  was  held  that  the  gift  of  the  principal,  being 
an  absolute  and  unconditional  gift  to  charity,  no  condition  or  estate 
intervening  between  the  estate  of  the  trustees  and  the  enjoyment  of 
the  charitable  use  except  the  necessity  of  an  accumulation  for  ten 
years,  was  not  rendered  void  for  remoteness  by  the  provision  for  the 
accumulation  by  which  the  beneficial  enjoyment  might  be  postponed. 

And  in  Hundley  v.  Palmer  (1900)  43  C.  C.  A.  100,  103  Fed.  39, 
where  a  testator  made  a  bequest  to  a  city  to  be  invested  until  it 
should  amount  to  a  certain  sum,  when  it  was  to  be  applied  to  the 
purposes  of  the  erection  and  maintenance  of  a  free  public  library, 
and  also  gave  his  residuary  estate  to  the  same  city  to  be  accumulated 
for  the  period  of  twenty  years,  the  income  arising  therefrom  to  be 
expended  in  the  erection  of  schoolhouses,  it  was  held  that  there  be- 
ing no  intermediate  beneficial  interest  or  estate,  but  the  whole  vest- 
ing at  once  for  a  charitable  use,  enjoyment  only  being  postponed, 
the  rule  against  perpetuities  did  not  apply. 

So,  also,  in  Odell  v.  Odell  (1865)  10  Allen,  1,  where  testator 
directed  his  real  estate  to  be  held  in  trust  by  his  executors  for  the 
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period  of  fifty  years,  end  a  certain  sum  from  the  income  thereof  to 
be  paid  annually  to  trustees,  and  at  the  expiration  of  fifty  years  the 
sum  which  should  hare  accumulated  to  be  appropriated  by  a  society 
of  ladies  from  all  the  Protestant  religious  societies  in  a  certain  city 
to  provide  and  sustain  a  home  for  the  aged,  it  was  held  that  the  Test- 
ing of  title  in  the  charity  was  not  postponed  until  the  expiration  of 
the  fifty  years,  but  that,  there  being  no  words  of  transfer  of  title,  and 
the  ladies  mentioned  not  being  a  corporation  capable  of  taking  the 
legal  estate,  the  more  reasonable  interpretation  was  that  the  testator 
intended  to  continue  the  title  of  the  fund  in  the  hands  of  the  trustees 
to  whom  he  gave  it  in  the  first  instance,  and  to  clothe  the  proposed 
society  of  ladies  with  vieitorial  powers  as  managers  of  the  charity. 

In  Franklin's  Estate  (1890)  9  Pa.  Co.  Ct  484,  testator  gave  a 
sum  of  money  to  each  of  two  cities  in  trust  to  make  loans  at  5  pel 
cent  to  artificers  during  the  period  of  100  years,  at  the  end  of  which 
time  a  portion  of  the  fund  thus  accumulated  was  to  be  applied  to 
municipal  purposes,  and  the  balance  accumulated  for  another  period 
of  100  years,  and  finally  divided  between  the  city  and  state  govern- 
ment. It  was  held  that  the  gift  being  immediate,  though  its  appli- 
cation for  the  purpose  ultimately  intended  was  deferred,  and  the 
provision  for  accumulation  being  for  the  benefit  of  the  charity,  the 
rule  against  perpetuities  had  no  application. 

The  same  testamentary  provision  was  sIbo  held  valid  in  Frankiin 
v.  Philadelphia  (1893)  2  Pa.  Dist.  E.  435,  the  court  apparently 
considering  the  provision  for  the  loan  fund  as  a  separate  charity, 
rather  than  as  a  direction  for  administration  of  the  charitable  gift  to 
the  city ;  so  that  this  decision  is  referable  to  the  second,  rather  than 
to  the  first,  theory. 

And  in  Curran's  Appeal  (1882)  4  Pennyp.  331,  a  devise  for  a 
charity  to  take  effect  when  the  actual  income  should  reach  $30,000 
was  held  valid. 

In  the  following  decisions,  however,  the  conclusion  is  evidently 
reached  on  the  theory  that,  irrespective  of  the  remoteness  of  the  gift, 
the  rule  against  perpetuities  does  not  apply,  under  the  doctrine  of 
Christ1*  Hospital  v.  Grainger  (1848)  16  Sim.  83,  affirmed  in  1 
Macn.  &  Q.  460,  1  Hall  &  Tw.  533,  19  L.  J.  Ch.  N.  8.  S3,  14  Jar. 
339. 

In  Brighton  v.  Peter  Bent  Brigham  Hospital  (1904)  61  C.  C.  A, 
393,  134  Fed.  513,  affirming  136  Fed.  796,  a  testator  directed  that 
his  residuary  estate  should  be  held  in  trust  for  a  term  of  twenty- 
five  years ;  that  certain  annuities  and  legacies  should  be  paid  there- 
from ;  and  that  the  balance  of  the  net  income  that  should  remain 
after  making  such  payments  should  be  added  to  the  principal  so 
that  the  same  might  be  accumulating  for  the  term  of  twenty-five 
years ;  that  at  the  expiration  of  said  term  the  trustees,  after  setting 
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■side  a  sufficient  sum  to  provide  for  the  payment  of  any  annuities 
and  bequests  as  should  then  be  unfulfilled,  should  pay  over  the  un- 
expended balances,  together  with  the  principal,  for  the  purpose 
founding  a  hospital,  by  procuring  the  formation  of  a  corporation  and 
transferring  to  it  all  the  property  and  estate  provided  for  it  by  testa- 
tor: It  was  held  that  the  residuary  estate  was  impressed  with  a  trust 
for  a  charitable  purpose  from  the  death  of  testator,  subject  to  t 
subordinate  charge  in  favor  of  the  individual  legacies ;  that  even  i 
no  provision  had  been  made  in  the  will  with  reference  to  the  ac- 
cumulations, they  would  follow  the  principal  as  an  incident  to  it,  and 
therefore  that  the  rule  against  perpetuities  was  not  violated. 

A  similar  conclusion  as  to  the  validity  of  the  same  testamentary 
provision  was  reached  by  the  supreme  court  of  Massachusetts  upon  a 
bill  brought  by  the  trustees  for  instructions,  in  Codman  v.  Brigham 
(190S)  1ST  Mass.  309, 105  Am.  St.  Bep.  394,  72  N.  E.  1008. 

So,  also,  in  Lennig'g  Estate  (1893)  154  Pa.  209,  25  Atl.  1049, 
where  testator  devised  his  residuary  estate  in  trust  for  the  payment  of 
legacies  and  annuities,  and,  subject  to  such  charges,  to  pay  the  net 
income  to  the  Academy  of  Natural  Science  in  the  city  of  Philadelphia 
until  such  payments  should  amount  to  a  total  sum  of  $150,000,  and 
thereafter  to  pay  over  the  whole  of  the  residuary  estate  to  another 
charity,  it  was  held  that  assuming  the  legacy  to  the  latter  charity 
was  not  vested  with  simply  the  deferring  of  possession,  yet,  in  view 
of  the  doctrine  that  a  charitable  trust  taking  effect  in  derogation  of 
another  charity  is  valid  though  it  is  upon  a  remote  contingency,  it 
was  not  void  for  remoteness;  the  court  also  invoking  in  aid  of  its 
conclusion  a  statute  declaring  that  a  gift  to  charity  shall  not  fail 
by  reason  of  another  given  in  perpetuity. 

Where  the  accumulation  is  a  condition  precedent  to  the  vesting  of 
the  gift  in  charity,  and  the  period  of  accumulation  transgresses  the 
rale  against  remoteness,  the  gift  is  void  ab  initio.  Qirard  Trust  Co. 
v.  Russell  (1910)  102  C.  C.  A.  692,  179  Fed.  446. 

Thus  in  Martin  v.  Maughan  (1844)  14  Sim.  230, 13  L.  J.  Ch.  N. 
S.  392,  8  Jur.  609,  where  a  testator  bequeathed  his  estate  to  trustees 
in  trust  to  invest  and,  after  paying  certain  annuities,  to  add  the  divi- 
dends to  the  capital  until  it  should  produce  an  income  of  6001.  a 
year,  when  he  hoped  that  every  five  year's  receipt  of  that  income  would 
produce  an  increase  of  income  of  1501.  a  year,  and  directed  that  every 
such  increase  of  income  should  be  appropriated  for  the  benefit  of 
certain  charity  schools,  it  was  held  that  as  the  accumulation  must 
necessarily  continue  for  a  longer  time  than  the  law  permitted,  the 
ulterior  dispositions  failed. 

And  in  Qirard  Trust  Co,  v.  Russell  (1910)  102  C.  C.  A.  592, 179 
Fed.  446,  affirming  171  Fed.  161,  a  sum  of  money  was  deposited 
with  a  trust  company  in  trust  to  be  "accumulated  for  the  benefit  of 
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the  state  of  Pennsylvania  in  the  way  and  manner  hereinafter  men- 
tioned;" the  trust  agreement  then  going  on  to  provide  for  die  in- 
vestment of  the  trust  fund  and  its  income  as  it  should  accumulate 
until  the  time  should  arrive  when  the  fund  should  be  equal  to  the 
debt  at  that  time  owed  by  the  state  of  Pennsylvania ;  and  to  stipu- 
late that  the  trustee  would  pay  over  at  that  time  the  said  accumulated 
fund  to  the  proper  officer  of  the  state,  for  the  purpose  of  discharging 
the  whole  indebtedness  of  the  state,  and  for  no  other  purpose  what- 
soever; that  securities  of  the  state  purchased  for  the  trust  fund 
should  be  so  indorsed  as  not  to  be  transferable  and  to  release  the 
state  from  paying  the  same  except  to  the  trustee;  and  that  if  the 
state  should  at  any  time  thereafter  pay  the  interest  due  on  securities 
belonging  to  the  fund  by  issuing  new  obligations  in  lieu  of  money, 
then,  unless  this  should  be  the  usual  way  in  which  interest  should  at 
that  time  be  paid  on  the  remaining  portion  of  the  state's  debt,  the 
trust  and  all  benefit  and  advantage  to  the  state  therefrom  should 
cease  and  determine,  and  that  the  trustee  would  pay  over  the  trust 
fund  to  the  settlor's  oldest  male  heir.  It  was  held,  in  view  of  the 
facts  that  the  phraseology  of  the  trust  deed  appeared  to  indicate  an 
intention  to  make  a  gift  only  at  the  time  the  accumulated  fund 
should  become  equal  to  the  debt  owed  by  the  state,  that  indorsements 
on  the  state  securities  purchased  for  the  fund  did  not  release  the 
state  from  paying  same  at  maturity  to  the  trustee,  that  there  were 
no  express  words  of  gift  in  the  agreement,  and  that  the  fund  was 
never  to  be  paid  to  the  state  at  all  if  it  should  violate  the  condition 
with  respect  to  the  payment  of  the  interest, — that  the  settlor  in- 
tended not  an  absolute  immediate  gift  for  the  benefit  of  the  state, 
but  one  upon  a  condition  which  contravenes  the  rule  against  per- 
petuities. 

In  Hillym-d  v.  Miller  (1849)  10  Pa.  336,  where  a  testator  directed 
a  fund  to  be  raised  from  the  income  of  his  estate,  first  and  princi- 
pally, to  accommodate  farmers  with  loans  for  the  purchase  of  land, 
and  mechanics  for  the  prosecution  of  their  business;  and,  secondly, 
if  the  surplus  created  by  the  accumulation  of  interest  should  increase 
beyond  the  demand  on  it  for  further  loans,  to  endow  a  hospital,  it 
was  held  that  the  entire  provision  was  void  under  the  rule  against 
perpetuities.  This  decision  is  distinguishable  from  that  made  in 
the  case  of  Franklin's  Estate  (1890)  9  Pa.  Co.  Ct.  484,  upon  the 
ground  that  there  the  accumulation  was  for  the  purpose  of  increas- 
ing the  amount  available  for  charity,  while  in  this  case  the  trust 
for  the  maintenance  of  the  loan  fund  was  not  primarily  for  the  pur- 
pose of  aggrandizing  the  charitable  gift.  The  Massachusetts  courts 
have  regarded  it  as  at  variance  with  the  rule  that  where  the  first 
gift  is  to  charity  a  subsequent  limitation  thereof  to  another  charity 
is  not  within  the  operation  of  the  rale  against  perpetuities;  but  it 
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has  been  explained  by  the  Pennsylvania  courts,  notwithstanding  some 
expressions  in  the  opinion  at  variance  with  finch  explanation,  as  hav- 
ing been  decided  on  the  theory  that  the  bequest  in  trust  for  the  loan 
fund  was  not  for  a  charitable  purpose. 

III.  Effect  of  provision  on  gift  otherwise  valid. 

It  is  generally  held  that  where  a  charitable  gift  vests  at  testator's 
death,  a  direction  for  accumulation,  being  for  the  management  of  the 
fund  and  not  of  the  essence  of  the  gift,  will  not,  even  if  itself  invalid, 
affect  the  validity  of  the  gift.  See  Woodruff  v.  Marsh  (1893)  63 
Conn.  125,  38  Am.  8t.  Hep.  346,  26  Atl.  846;  Ingrdham  v.  Ingrdham 
(1897)  369  HI.  438,  48  N.  E.  661,  49  N.  E.  320;  Dexter  v.  Harvard 
College  (1900)  176  Mass.  192,  57  N.  E.  371;  Codman  v.  Brigham 
(1905)  187  Mass.  309,  105  Am.  St.  Hep.  394,  72  N.  E.  1008. 

So,  also,  in  Philadelphia  v.  Qirard  (1863)  45  Pa.  9,  84  Am.  Dec. 
470,  it  is  said  that  where  a  vested  estate  is  distinctly  given  and  there 
are  annexed  to  it  conditions,  limitations,  powers,  trusts  (including 
trusts  for  accumulation),  or  other  restraints  relative  to  its  use, 
management,  or  disposal  that  are  not  allowed  by  law,  it  is  these 
restraints  and  the  estates  limited  on  them  that  are  void,  and  not  the 
principal  or  vested  estate. 

Illegal  directions  for  the  accumulation  or  enjoyment  of  a  fund  to 
be  devoted  to  charitable  purposes  will  not  defeat  a  gift  which,  on  a 
fair  construction,  vests  within  the  period  allowed  by  law;  but  the 
scheme  of  the  testator  will  be  carried  into  effect  as  far  as  the  law  will 
allow,  if  it  cannot  be  followed  to  its  fullest  extent.  Odell  v.  Odell 
(1865)  10  Allen,  1. 

IT.  Limits    within,    which    direction    to    accumulate    wttl    be    given 
effect. 

In  England,  it  is  held  that  where  there  is  an  absolute  gift,  a 
direction  to  accumulate  the  income  is  void  as  an  unlawful  restraint  on 
alienation;  and  it  has  been  held  in  Wharton  v.  Masterson  [1895]  A. 
C.  186,  64  L.  J.  Ch.  N.  S.  369,  11  Reporta,  169,  72  L.  T.  N.  S.  431, 
43  Week.  Rep.  449  (which  affirms  [1894]  2  Ch.  184,  63  L.  J.  Ch. 
X.  B.  388,  1  Reports,  159,  70  L.  T.  N.  S.  357,  reversing  L.  R.  12 
Eq.  559,  40  L.  J.  Ch.  N.  S.  760),  that  the  principle  that  a  trust 
for  accumulation  will  not  be  enforced,  but  may  be  put  an  end  to  by 
the  person  absolutely  entitled,  is  not  affected  by  the  fact  that  the 
gift  is  to  a  charity. 

Owing  to  the  fact  that  no  one  is  interested  in  raising  the  question 
adversely  to  the  charity,  the  question  whether  a  trust  to  accumulate 
is  an  unlawful  restraint  on  the  use  of  property  is  not  very  likely  to 
arise.  Bat  see  in  this  connection  Biddle'e  Appeal  (1882)  99  Pa.  525, 
where  a  testator  devised  his  estate  in  trust  to  permit  a  certain  person 
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to  occupy  certain  premises  during  her  lifetime,  and  out  of  the  i 
of  the  rest  of  his  estate  to  pay  insurance,  taxes,  and  divers  annuities, 
and  after  the  death  of  the  life  tenant  and  of  the  annuitants  to  convey 
and  transfer  the  whole  estate,  with  the  accumulations,  to  a  charity; 
and  in  which  the  court  refused  to  sanction  a  transfer,  before  the  death 
of  the  life  tenant  and  the  annuitants,  of  the  residue  remaining  after 
setting  aside  a  fund  the  interest  whereof  was  sufficient  to  pay  such 
taxes,  insurance,  and  annuities. 

In  the  United  States,  it  is  held  that,  in  the  absence  of  any  statute 
limiting  the  time  of  accumulation,  a  trust  to  accumulate  for  charit- 
able purposes  will  not  ordinarily  be  held  within  the  rule  against  per- 
petuities. (See  Ingraham  v.  Ingraham  [1897]  169  111.  432,  48  X. 
E.  561,  49  N.  E.  320;  Codman  v.  Brigham  [1905]  187  Mas?.  309, 
105  Am.  St.  Sep.  394,  73  N.  E.  1008 ;  and  other  cases,  infra,  and 
that  the  limits  of  accumulation  are  subject  to  the  orders  of  courts  of 
equity. 

In  Brigham  v.  Peter  Bent  Brigham  Hospital  (1904)  67  C.  C.  A. 
393,  134  Fed.  513,  it  is  said :  "No  case  can  be  found  where  it  has 
ever  been  held  that  the  mere  rule  against  perpetuities  avoided  a  direct- 
ed accumulation,  even  when  resting  on  a  future  contingency,  except 
under  the  same  circumstances  which  would  reach  the  principal  fund. 
Every  text  writer  and  every  decided  case  of  authority,  unless  where 
there  are  some  local  peculiarities,  as  in  Virginia  and  New  York, 
permit  accumulations  of  income  for  charitable  purposes  under  the 
same  rules  which  govern  the  postponement  of  the  application  of  the 
principal,  and  without  any  other  limitations.  There  can  be  no  doubt 
that  in  England  the  period  over  which  accumulations  in  which  the 
public  are  concerned  may  extend  was  in  some  degree,  if  not  entirely, 
subject  to  the  control  of  the  Grown,  acting  directly  or  by  its  chancel- 
lor, though  the  chancery  would  not  allow  the  fund  to  remain  in- 
definitely in  its  registry;  facts  which  it  has  been  suggested  account 
for  the  origin  of  the  amelioration  in  all  respects  of  the  rules  with 
reference  to  perpetuities  so  far  as  concerns  charitable  uses." 

When  a  gift  to  charity  is  absolute,  and  the  gift  and  the  constitu- 
tion of  the  trust  for  charity  are  contemporaneous  and  immediate,  the 
fund  may  be  accumulated  for  a  period  longer  than  that  prescribed  by 
the  rule  against  perpetuities,  subject  to  reasonable  control  by  a  court 
of  equity.  Girard  Trust  Co.  v.  Russell  (1910)  102  C.  C.  A.  592,  179 
Fed.  446. 

Courts  which  are  not  controlled  by  a  statute  will  protect  the  ac- 
cumulation of  income  for  charitable  purposes  within  reasonable  limits, 
although  the  limits  exceed  the  strict  rule  of  perpetuities.  Dvggan  v. 
Slocum  (1899)  34  G.  C.  A.  676,  63  TJ.  S.  App.  149,  92  Fed.  806. 

The  courts  will  interpose  to  prevent  an  unreasonable  accumula- 
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tion  of  a  fond  to  be  devoted  to  a  charitable  purpose.  Woodruff  v. 
Marsh  (1893)  63  Conn.  125,  38  Am.  St.  Rep.  346,  26  AtL  846. 

To  authorize  equitable  interference  with  an  accumulation  directed 
by  a  testator,  the  accumulation  should  be  unreasonable,  unnecessary, 
and  to  the  public  injury.  It  is  not  enough  that  the  trustees  are  not 
desirous  to  continue  it,  or  that  anyone  in  behalf  of  the  charity  asks 
that  it  be  not  continued.  The  court  must  be  satisfied  that  there  is 
good  cause  why  the  testator's  directions  should  not  be  carried  out. 
'  St.  Paul's  Church  v.  Atty.  Gen.  (1898)  164  Mass.  188,  41  N.  E. 
231. 

The  fact  that  a  charitable  gift  is  contingent  upon  the  accumulation 
of  a  greater  sum  than  shall  be  necessary  for  the  purposes  of  the 
original  trust  will  not  sustain  a  provision  for  an  indefinite  accumu- 
lation.   Halyard  v.  Miller  (1849)  10  Pa.  826. 

And  a  truBt  to  accumulate  until  the  fund  reaches  a  certain 
amount  is  obnoxious  to  the  rule  against  perpetuities,  notwithstanding 
a  contingent  gift  to  charity  out  of  the  accumulated  fund.  Rogers's 
Estate  (1886)  18  Phila.  99. 

In  Woodruff  v.  Marsh  (1893)  63  Conn.  125,  38  Am.  St.  Eep.  346, 
26  Atl.  846,  a  direction  that  $10,000  out  of  the  income  of  a  trust  fund 
for  the  purpose  of  maintaining  a  home  for  destitute  and  friendless 
children,  and  out  of  the  income  of  a  like  fund  for  the  establishment 
and  maintenance  of  a  school,  should  be  added  to  the  principal  for 
100  years  and  longer  if  the  trustees  should  deem  best,  and  that  the 
income  from  these  annual  additions  might  be  used  as  it  accrued  for 
the  benefit  of  the  charities,  wss  held  not  unreasonable  in  view  of  the 
fact  that  the  probable  increase  in  population  will  extend  the  oppor- 
tunities for  usefulness  of  the  charitable  institutions,  and  give  ample 
field  for  the  use  of  the  larger  income  which  will  result  from  the 
larger  funds. 

In  OdeU  v.  Odell  (1865)  10  Allen,  1,  the  court  said:  "We  are 
not  prepared  to  say  that  accumulation  for  a  charitable  purpose  can 
in  no  case  be  allowed  for  a  fixed  period  of  more  than  twenty-one  years, 
or  for  a  contingent  period  beyond  a  life  or  lives  in  being  and  twenty- 
one  years  afterward.  In  principle,  the  uncertain  duration  of  a  life 
or  lives  in  being  would  seem  to  have  no  natural  relation  to  a  perma- 
nent charily.  And  the  justice  or  policy  of  a  rule  is  not  apparent, 
which  would  prevent  a  person  charitably  disposed,  but  whose  property 
is  not  large  enough  to  carry  out  his  charitable  intent  by  an  accumu- 
lation of  twenty-one  years,  from  founding  a  charity,  except  through 
the  indirect  measure  of  a  life  or  lives  in  being ;  especially  where  the 
period  of  accumulation  which  he  needs  or  selects  is  one  much  within 
the  average  duration  of  accumulation  under  the  common  rule.  The 
objection  that  accumulation  for  a  charitable  purpose,  unless  governed 
by  the  common  rule,  might  go  on  indefinitely,  would  certainly  be 
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entitled  to  grave  consideration  before  finally  determining  what 
the  limit  is.  It  is  possible  that  the  power  of  a  court  of  chancery 
over  charities  might  enable  it  to  so  modify  the  donor's  particular 
directions  as  to  carry  out  his  general  charitable  intent  without  vio- 
lating any  rule  of  public  policy,  if  a  case  should  arise  in  which  those 
directions  and  that  policy  were  in  danger  of  coming  into  conflict. 
But  it  is  not  necessary  for  the  decision  of  this  cause  to  define  the 
limit  of  lawful  accumulation  for  charitable  purposes." 

In  St.  Paul's  Church  v.  Atty.  Gen.  (1895)  164  Mass.  188,  41  N. 
E.  231,  in  discussing  the  question  as  to  how  far,  in  the  absence  of  a 
statute,  a  provision  to  accumulate  for  a  charitable  purpose  is  valid, 
the  court  said :  "In  regard  to  this  matter,  one  of  three  rules  must  be 
true;  the  accumulation  must  be  valid  forever;  or  it  may  be  controlled 
by  the  court  within  reasonable  and  desirable  bounds;  or  it  most  be 
subject  to  the  same  rules  as  an  accumulation  for  private  purposes. 
There  is  good  reason  to  suppose  that  the  rule  last  named  should  not 
apply;  for,  if  the  object  is  not  subject  to  the  rule  against  perpetui- 
ties, there  is  no  good  reason  why  an  accumulation  for  that  object 
should  be.  It  certainly  would  be  as  much  the  policy  of  the  law  to 
favor  an  accumulation  for  charitable  objects  as  to  favor  charitable 
objects.  It  often  happens  that  the  charitable  purpose  cannot  be 
carried  out  without  accumulation  of  a  fund,  sometimes  for  a  long 
period  of  time.  There  are  also  good  objections  to  a  compulsory  per- 
petual accumulation,  even  for  a  charitable  purpose.  Much  would 
depend  on  the  terms  under  which  the  accumulation  was  to  be  made. 
There  would  be  great  public  danger  in  allowing  an  accumulation  in- 
definitely for  a  charitable  purpose  that  was  not  to  be  carried  out 
within  some  definite  time.  Such  a  purpose  would  be  practically  no 
charitable  purpose  at  all.  On  the  other  hand,  however,  there  are 
cases  where  the  income  from  property  might  be  directed  to  be  ac- 
cumulated to  form  a  fund,  the  income  of  which  fund  was  to  be  annu- 
ally applied  to  charitable  purposes,  as  in  the  case  at  bar.  Such  an 
accumulation,  it  is  evident,  is  less  objectionable,  as  the  income  from 
the  accumulating  fund  is  constantly  being  applied  to  the  charity, 
year  by  year,  in  larger  amount.  There  seems  to  be  no  more  objection 
to  such  an  accumulation  than,  to  the  holding  of  property  constantly 
increasing  in  value  for  the  benefit  of  the  charity.  We  are  of  opinion, 
however,  that  the  proper  course  is  to  hold  that  the  limits  of  an  ac- 
cumulation for  the  benefit  of  a  charity  are  subject  to  the  order  of  a 
court  of  equity.  By  this  method  of  solving  the  difficulty,  on  the  one 
hand,  an  unreasonable  and  unnecessary  trust  for  accumulation  can 
be  restrained,  and,  on  the  other  hand,  a  reasonable  accumulation  can 
be  allowed  to  carry  out  the  intention  of  the  benefactor  and  to  secure 
the  accomplishment  of  the  trust  in  the  best  manner." 
In  Young  v.  St.  Mark's  Lutheran  Church  (1901)  200  Pa.  332, 
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49  Atl.  887,  where  a  testator  created  a  treat  fond  to  pay  annuities 
to  certain  relatives  daring  their  lives,  $300  per  year  to  a  committee  . 
fot  the  relief  of  the  poor,  and  $300  per  year  to  the  proper  authorities 
of  the  church  toward  the  education  of  a  young  man  for  the  min- 
istry, and  further  provided  that  the  trust  fund  should  be  eventually 
used  as  he  might  thereinafter  direct,  but  failed  to  make  such  further 
direction,  it  was  contended  that  the  bequests  for  charitable  uses 
permitted  an  accumulation  beyond  the  legal  period ;  but  it  was  held 
that  the  trust  for  accumulation  would  be  held  valid  at  least  during 
the  continuance  of  the  annuities,  after  which  time  the  question 
might  then  be  determined  whether,  by  the  creation  of  so  large  a 
trust  for  accumulation  and  attaching  thereto  charities  so  dispropor- 
tionate to  the  income,  it  might  be  saved  from  the  operation  of  the 
law  against  accumulations. 

In  addition  to  the  foregoing  cases,  there  are  a  number  in  which 
the  validity  of  a  direction  to  accumulate  has  been  unquestioned. 
Some  of  these,  enumerated  in  Odell  v.  Odell,  supra,  are  Brown  v. 
Yeaie  (1791)  7  "Ves.  Jr.  50,  note,  where  there  was  a  direction  to 
accumulate  until  a  certain  date,  which  was  seventy  years  after  tes- 
tator's death;  American  Academy  v.  Harvard  College  (1832)  IS 
Gray,  582,  where  a  sum  of  money  was  given  in  trust  to  pay  the 
interest  biannually  to  the  author  of  a  beneficial  discovery  or  im- 
provement along  certain  lines,  and,  as  often  as  there  should  be  no 
such  discovery  or  improvement  deserving  the  premium  in  the  opinion 
of  the  trustees,  to  add  the  amount  to  the  principal;  Howes  v. 
Humphrey  (1830)  9  Pick.  350,  20  Am.  Dec.  481;  and  Haves  Place 
Cong  8oc.  v.  Hawes  Fund  (1850)  5  Cush.  454,  where  a  devise  in 
trust  to  apply  the  income  to  the  support  of  pnblic  schools  and  of  a 
certain  religious  society  was  accompanied  by  a  direction  that  when 
the  income  should  have  so  increased  and  accumulated  as,  in  the 
opinion  of  the  trustees,  to  answer  those  purposes,  the  surplus  should 
be  appropriated  to  certain  other  charitable  uses;  Northampton  v. 
Smith  (1846)  11  Met  390,  where  money  was  bequeathed  to  trustees 
to  be  managed  as  an  accumulating  fund  for  tbe  term  of  Bixty  years, 
and  then  to  be  paid  over  for  a  charitable  purpose ;  and  Tainter  v. 
Clark  (1862)  5  Allen,  66,  where  testator,  after  giving  a  piece  of 
land  and  $1,000  in  trust  to  maintain  a  schoolhouse  and  schools,  add- 
ed, "In  order  to  accomplish  said  object,  said  trustee  and  his  heirs 
shall  have  reasonable  time  to  bring  about  the  same  with  the  funds 
left  for  that  purpose."  Another  instance  is  Coleman  v.  O'Leary 
(1902)  114  Ky.  388,  70  S.  W.  1068,  where  a  bequest  was  made  in 
trust  to  be  applied  to  a  charitable  purpose  "as  soon  as  the  proceeds  of 
my  estate  will  justify  it." 


a  By  Google 


U4  ANNOTATION. 

T.  Sew  Tot*  decisions. 

In  New  York,  and  in  some  other  states  which  hare  borrowed  from 
the  New  York  statutes,  the  common-law  rule  on  the  subject  of  re- 
moteness has  been  supplanted  by  a  statutory  system  regulating  uses 
and  trusts;  as  a  part  of  which,  accumulations  of  rents  and  profits  of 
real  estate,  or  the  interest  of  money,  or  the  income  of  personal  prop- 
erty, except  for  the  benefit  of  and  during  the  minority  of  the  per- 
sons for  whose  benefit  it  is  directed,  are  forbidden.  These  provisions 
hare  been  held  applicable  to  directions  to  accumulate  for  charitable 
purposes  [Williams  v.  Williams  [1853]  8  N.  Y.  525 ;  King  v.  Bundle 
[1853]  15  Barb.  139;  Wilson  v.  Lynt  [1857]  30  Barb.  134;  Re 
Starr  [1884]  2  Dem.  141) ;  and  have  been  held  not  to  be  abrogated 
in  the  application  to  accumulations  for  such  purposes  by  a  statute 
(chap.  701,  Laws  of  1893,  as  amended  by  chap.  291  of  the  Laws  of 
1901)  providing  that  gifts  in  other  respects  valid  under  the  laws  of 
the  state  shall  not  be  deemed  invalid  by  reason  of  indefiniteness  or 
uncertainty  of  persons  designated  as  the  beneficiaries,  and  giving  to 
the  supreme  court  control  over  such  gifts.  St.  John  v.  Andrews 
Institute  (1908)  191  N.  Y.  254,  83  N.  E.  981,  14  A.  &  B.  Ann. 
Cas.  708. 

It  therefore  follows  that  where  a  direction  to  accumulate  for  a 
charitable  purpose  is  inseparably  blended  with  and  forms  a  constit- 
uent  part  of  the  trust,  it  will  invalidate  the  whole.  Thus  in  King 
v.  Bundle  (1853)  15  Barb.  139,  where  a  testator,  after  giving  his 
widow  a  life  interest  in  his  residuary  estate,  directed  that  after  her 
death  it  should  be  paid  over  to  a  religious  society,  to  be  held  by  it 
as  a  fund  for  the  support  of  missionaries,  such  fund  to  be  left  to 
increase  by  the  addition  of  interest  to  the  principal  until  it  should 
amount  to  the  sum  of  $10,000,  after  which  the  interest  and  income, 
as  it  should  accrue,  should  be  applied  to  the  support  of  missionaries, 
the  court  said  with  reference  to  this  point':  "The  learned  counsel 
appearing  for  the  society  did  not  contend  for  the  validity  of  the  di- 
rection to  accumulate;  but  urged  that  it  was  not  so  connected  with 
other  parts  of  the  clause  in  the  will,  and  with  the  purpose  of  the  be- 
quest, as  to  render  the  whole  invalid.  We  think  that  it  is.  There 
is  to  be  an  accumulation  of  the  income  until  the  fund  reaches  the 
sum  of  $10,000;  then,  not  the  income  of  the  sum  bequeathed, 
but  the  income  of  that  fund  and  the  accumulation  also,  is  to  be  paid 
to  the  cestui  que  trust.  This  is  the  trust  which  the  society  is  to 
accept  and  execute.  The  accumulation  is  inseparably  blended  with 
and  constitutes  a  constituent  and  essential  part  of  the  trust.  The 
will  of  the  testator  cannot  be  carried  out,  nor  the  trust  executed,  by 
the  society  applying  only  the  income  of  the  fund  that  shall  come  into 
its  hands  at  the  death  of  the  testator's  widow."  And  in  Wilson  v. 
Lynt  (1857)  30  Barb.  124,  where  testatrix  directed  the  payment  of 
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a  certain  amount  to  the  trustees  of  a  religions  society,  to  be  by  them 
put  oat  at  interest  until,  with  the  additions  which  should  be  made  by 
subscriptions  or  otherwise,  a  sufficient  sum  should  accumulate  to 
enable  them  to  erect  a  church,  it  was  held  that  aa  the  object  of  the 
bequest  could  not  be  effectuated  without  violating  the  provisions  of 
the  Revised  Statutes  against  accumulations,  the  bequest  was  invalid. 

But  where  the  direction  to  accumulate  is  not  inseparably  blended 
with  the  gift,  the  direction  only  will  be  stricken  out,  and  the  legacy 
and  the  general  purposes  for  which  it  is  given  will  remain.  See 
Williams  v.  William  (1853)  8  N.  Y.  525,  in  which  the  following 
testamentary  provision :  "I  give  and  bequeath  to  the  trustees  of  the 
Presbyterian  church  and  congregation  in  the  village  of  Huntington 
and  their  successors,  in  trust  for  the  support  of  a  minister  of  the  said 
church  as  now  constituted,  the  Bum  of  $6,000,  to  be  managed  in  the 
manner  following;  to  wit:  the  principal  to  be  loaned  on  good  landed 
security  of  twice  the  value  of  the  Bum  loaned,  and  one  half  of  the  in- 
terest annually  accruing  to  be  added  to  the  principal  until  the  fund 
shall  amount  to  $10,000.  The  other  half  of  said  interest  to  be  ap- 
plied to  the  support  of  a  minister  in  such  church ;  and  as  soon  as 
the  whole  fund,  by  the  addition  of  the  interest  as  aforesaid,  shall 
amount  to  the  sum  of  $10,000,  the  whole  interest  annually  accruing 
to  be  annually  applied  to  the  support  of  the  Gospel  minister  in 
said  church  as  now  constituted;"  together  with  a  substantially 
identical  provision  for  another  purpose, — were  held  valid ;  and  Levy 
v.  Levy  (1863)  40  Barb.  585,  where  a  devise  for  a  charitable  purpose 
to  the  people  of  the  United  States,  or  in  the  alternative,  to  the 
people  of  the  state  of  Virginia,  or  should  the  state  decline,  to  a  re- 
ligious society,  was  held  not  to  be  affected  by  the  invalidity  of  a 
clause  directing  accumulation  by  the  executors  of  the  will  until 
proper  steps  should  be  taken  by  the  devisees  to  receive  the  same  and 
discharge  the  executors.  The  foregoing  decision  was  reversed  in  33 
If.  Y.  97,  upon  the  ground  that  the  testator  did  not  intend  an  im- 
mediate devise  of  the  legal  or  trust  estate,  but  meant  that  the  prop- 
erty should  not  pass  until  the  object  to  which  it  was  to  be  devoted 
should  be  secured  by  some  legislation;  and  therefore  that,  a  condi- 
tion precedent  being  imposed  the  performance  of  which  was  not  lim- 
ited on  life,  the  disposition  contravened  the  statute  against  undue 
suspension  of  the  power  of  alienation. 

And  where  there  is  a  trust  to  accumulate  before  the  charitable  gift 
takes  effect,  and  its  duration  is  measured  by  a  term  of  years  or  the 
accumulation  of  a  certain  amount,  so  that  its  effect  may  be  to  sus- 
pend the  absolute  power  of  alienation  for  a  longer  period  than  during 
the  continuance  of  more  than  two  lives  in  being  at  the  creation  of 
the  estate,  the  subsequent  charitable  disposition  will  be  defeated  as 
well.    Thus  in  Qarvey  v.  McDevitt  (1878)  72  N.  Y.  566,  where  tes- 
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tator  ordered  and  directed  his  executors,  at  the  expiration  of  four 
years  after  his  decease,  to  sell  his  real  estate,  and  to  pay  over  the 
proceeds  to  a  certain  bishop  for  the  establishment  of  a  school  for 
poor  children,  and,  until  the  sale,  directed  the  net  income  therefrom 
to  be  deposited  in  a  savings  bank,  and  the  payment  of  the  sum  thus 
deposited,  with  the  residue  of  his  personal  estate  and  the  proceeds 
of  the  sale  of  his  real  estate,  to  the  aaid  bishop  upon  the  trust  men- 
tioned,— it  was  held  that  the  trust,  being  to  lease  lands  for  the  bene- 
fit of  a  legatee,  was  one  of  the  kind  of  trusts  authorized  by  statute ; 
but  that  as  it  involved  a  suspense  of  the  power  of  alienation  for  a 
period  not  limited  by  life,  the  trust  was  void;  that  the  provision 
could  not  be  upheld  as  a  power  in  trust,  the  accumulation  being  for 
a  purpose  not  authorized  by  statute;  and  that  as  the  proceeds  of 
the  sale  were  not  to  be  paid  over  to  the  bishop  in  his  own  right,  but 
to  him  as  a  trustee,  he  could  not  unite  with  the  heirs  in  a  convey- 
ance before  the  time  for  the  execution  of  the  power  of  sale  had 
arrived,  and  therefore  that  the  whole  provision  was  obnoxious  to 
the  statute.  And  in  Yates  v.  Yatet  (1850)  9  Barb.  324,  where  a 
testator,  after  bequeathing  all  his  estate  in  trust  for  the  payment  of 
certain  legacies,  directed  that  the  remainder  thereof  should  be  ap- 
plied to  the  founding  of  a  school,  farther  providing  that  if,  after 
winding  up  his  affairs,  it  should  be  ascertained  that  there  should  be 
funds  sufficient  to  commence  and  found  such  institution,  his  trustees 
should  petition  the  legislature  of  the  state  to  accept  the  devise  for 
the  object  named,  and  to  confirm  its  permanency  by  a  legislative 
act;  but  that  if  such  a  law  could  not  be  obtained  the  property 
should  be  invested  until  the  sum  of  $100,000  should  be  accumulated, 
in  which  event  such  trustees  were  to  form  such  an  institution  in 
any  state  willing  to  give  the  proper  irrevocable  legal  guaranty  for 
its  permanency, — it  was  held  that,  even  conceding  that  there  was 
an  express  trust  or  an  executory  devise,  or  a  power  in  trust  with 
a  valid  and  legitimate  object  for  charitable  uses  and  in  all  respects 
unexceptionable,  yet  there  being  a  suspense  of  the  power  of  aliena- 
tion for  an  indefinite  term  not  measured  by  lives,  to  wit,  from  the 
death  of  testator  until  the  conditions  precedent  to  the  application 
of  the  residue  should  be  performed,  the  estate  was  equally  as  void  as 
if  the  object  had  been  illegal.  In  Re  Starr  (1884)  2  Dem.  141, 
where  a  testator  directed  the  residuum  of  his  estate  to  be  held  by 
executors  in  trust  for  the  period  of  twelve  years  for  the  purpose  of 
accumulating  interest  as  a  fund  out  of  which  certain  charitable 
bequests  should  be  paid,  in  whole  or  in  part,  as  the  condition  of  the 
fund  at  the  end  of  the  aaid  twelve  years  should  permit,  it  was  held 
that,  the  effect  of  such  provision  being  to  suspend  the  power  of 
alienation  for  an  unlawful  term,  the  legacies  must  fail  for  want  of 
a  fund  out  of  which  to  pay  them.     And  in  Morgan  v.  Masterton, 
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(1851)  4  Sandf.  442,  where  a  testator  devised  his  residuary  estate 
to  his  executors  aa  trustees,  directing  them  to  accumulate  the  rents 
and  profits  and  income,  for  the  period  of  three  years,  and  at  the 
expiration  of  such  time  to  appropriate  the  money  to  the  erection  of 
a  statute  in  memory  of  Washington,  or,  if  the  money  should  not  be 
so  applied  or  should  be  found  inadequate  for  that  purpose,  to  dis- 
tribute it  among  three  charitable  institutions,  it  was  held  that  the 
power  of  alienation  being  suspended  for  a  term  of  years  not  de- 
pendent upon  lives,  the  gift  to  the  executors  ae  trustees  was  void ; 
and  that  the  remainder  to  the  charitable  institution,  being  a  con- 
tingent one,  which  from  the  terms  of  its  creation  could  not  take 
effect,  if  at  all,  until  the  expiration  of  the  trust  term,  was  equally 
void.  £.  S.  0. 
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SMITH  v.  GIDDY. 

[19M]  2  K.  B.  448. 

Abo  Reported  in  73  L.  J.  K.  B.  H.  S.  894,  01  L.  T.  N.  8.  808,  SO  Time* 

L.  B.  598,  53  Week.  Sep.  SOT. 

Nuisance  —  Overhanging  trees  —  Damage  —  Injunction. 

An    action    lice    against    an    adjoining    landowner    for    allowing    nil 
trees  to  overhang  the  boundary  to  the  damage  of  the  plaintiff's  crops. 

(June  21,  1004,) 

Appeal  from  the  Chertsey  County  Court 

The  plaintiff  and  the  defendant  were  occupiers  of  adjoining 
premises  at  Feltham.  The  plaintiff  alleged  that  he  had  sus- 
tained damage  to  the  extent  of  6M.  by  reason  of  certain  elm 
and  ash  trees  growing  on  the  defendant's  premises  overhanging 
the  plaintiff's  premises,  and  interfering  with  the  growth  of  bis 
fruit  trees.     The  plaintiff  claimed  damages  and  an  injunction. 

The  county  court  judge  held  that  the  plaintiffs  only  remedy 
was  to  abate  the  nuisance  by  cutting  back  the  overhanging  trees 
himself,  and  he  directed  a  nonsuit.     The  plaintiff  appealed. 

A.  T.  Lawrence,  K.C.,  and  Owen  Thompson,  for  the  plain- 
tiff.    This  action  is  maintainable.     No  doubt  the  only  case  to 
be  found  in  the  books  in  which  an  action  has  been  supported  for 
B.  R.  Cm.  Vol.  11,-67. 
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[449]  damage  caused  by  overhanging  trees  is  one  in  which  the 
damage  was  of  a  different  kind.  That  was  the  case  of  Crow- 
hurst  v.  AmerAam  Burial  Board  (1878)  4  Ex.  D.  5,  where  the 
defendants  had  planted  on  their  land  a  yew  tree  which  pro- 
jected over  their  boundary  and  overhung  the  plaintiff's  meadow, 
whereby  a  horse  of  the  plaintiff  fed  on  the  projecting  portion 
of  the  yew  tree  and  waB  poisoned.  It  was  held  that  the  defend- 
ants were  liable  upon  the  principle  of  the  maxim  Sic  viere  t*u> 
ut  alienum  non  facias.  No  distinction  in  principle  can  be 
drawn  between  that  case  and  the  present  The  remedy  of  abate- 
ment ia  not  sufficient.  As  Kelly,  C.B.,  pointed  out  in  that  case, 
"Although  the  right  so  to  trim  may  be  conceded,  this  does  not 
dispose  of  the  case,  as  the  watching  to  see  when  trimming  would 
be  necessary,  and  the  operation  of  trimming,  are  burdens  which 
ought  not  to  be  cast  upon  a  neighbor  by  the  acts  of  an  adjoining 
owner."  And  in  Lemmon  v.  Webb  [1894]  3  Ch.  1.,  Kay,  L.J., 
in  the  Court  of  Appeal,  after  stating  that  the  allowing  of  trees 
(in  that  case  oaks  and  elms)  to  overhang  the  boundary  is  a  nui- 
sance, added :  "For  any  damage  occasioned  by  this  an  action  on 
the  case  would  lie."  That  dictum,  was  no  doubt  only  obiter,  the 
question  then  before  the  court  being  whether  the  owner  of  the 
land  overhung  could  lop  the  trees  without  first  giving  notice  to 
the  owner  of  the  trees,  but  the  judgment  in  which  the  dictum 
occurs  was  a  considered  one. 

R.  J.  Drake,  for  the  defendant  There  is  no  precedent  for 
such  an  action  in  respect  of  the  overhanging  of  nonpoisonous 
trees.  It  may  well  be  that  the  remedies  in  respect  of  trees 
which  are  poisonous  are  wider  than  those  in  respect  of  trees 
which  are  not,  in  proportion  as  the  injury  likely  to  be  caused 
by  them  is  greater.  And  this  distinction  was  evidently  present 
to  the  mind  of  Kelly,  C.B.,  in  Orowhurst  v.  Amerskam  Burial 
Board  (1878)  4  Ex.  D.  8,  where  he  held  that  the  overhanging  of 
a  yew  tree  was  ground  of  action.  He  there  said :  "It  may  also 
he  said  that  if  the  trees  were  innocuous,  it  might  well  be  held, 
from  grounds  of  general  convenience,  that  the  occupier  of  the 
land  projected  over  would  have  no  right  of  action,  bnt  should  be 
left  to  protect  himself  by  clipping.  Such  projections  are 
[460]  innumerable  throughout  the  country,  and  no  such  action 
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has  ever  been  maintained."  By  that  term  "innocuous"  he  clear- 
ly meant  "nonpoi&onous ;"  he  could  not  have  meant  "not  causing 
damage  of  any  kind,"  for  in  that  case  there  would  he  no  right 
to  clip  at  all ;  if  there  is  no  damage  at  all,  there  is  no  nuisance ; 
and  if  there  is  no  nuisance,  there  is  nothing  to  abate.  That 
dictum  of  Kelly,  C.B.,  is  an  authority  in  the  defendant's  favor. 

Wills,  J. :  I  am  of  opinion  that  the  judgment  of  the  coumy 
court  judge  in  this  case  was  erroneous,  and  that  there  must  he 
a  new  trial.  It  is  no  doubt  quite  true  that  there  is  no  case  to 
be  found  in  the  books  in  which  the  action  has  been  held  to  lie 
against  an  adjoining  owner  for  allowing  his  trees  to  project 
over  the  boundary,  where  the  only  damage  resulting  from  the 
projection  has  been  a  damage  to  the  plaintiff's  crops.  It  was 
pointed  out  by  Kelly,  C.B.,  in  Crowhurat  v.  Amersham  Burial 
Board  (1878)  4  Ex.  D.  5,  48  L.  J.  Ch.  N.  S.  109,  39  L.  T. 
N.  S.  355,  27  Week.  Kep.  95,  that  there  was  no  precedent  for 
such  an  action,  and  it  was  there  suggested  that  there  was  much 
to  be  said  on  grounds  of  general  convenience  in  favor  of  such 
an  action  not  being  maintainable.  But  I  am  of  opinion  that  the 
principle  upon  which  that  case  was  decided  is  enough  to  enable 
us  to  decide  the  present  case  in  favor  of  the  plaintiff.  There 
the  action  was  brought  against  the  owners  of  a  yew  tree  which 
they  or  their  predecessors  in  title  had  planted  on  their  land, 
and  which  they  allowed  to  overhang  their  boundary,  whereby 
the  plaintiffs  horse  in  the  adjoining  meadow,  feeding  on  the 
projecting  branches,  was  poisoned ;  and  it  was  held  that  the 
action  lay.  The  court  treated  the  case  as  an  illustration  of 
the  rule  in  Eylands  v.  Fletcher  (1868)  L.  R.  3  H.  L.  330,  37 
L.  J.  Exch.  N.  S.  161,  19  I.  T.  N.  S.  220,  6  Mor.  Min.  Rep. 
129,  1  Eng.  Rul.  Cas.  235,  that  a  person  who  brings  on  to  his 
land  something  that  is  likely  to  do  damage  if  it  escapes  is  re- 
sponsible if  that  damage  occurs.  It  seems  to  me  that  there  is 
no  distinction  in  principle  between  the  damage  occasioned  in 
that  case  and  the  damage  in  the  present.  The  injury  to  the 
plaintiffs  fruit  trees  was  the  natural  consequence  of  the  de- 
fendant's trees  being  allowed  to  overhang.  I  have  come  to  this 
conclusion  with  considerable   reluctance,  for  I  have    [451]    a 
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strong  feeling  that  it  is  highly  desirable  not  to  establish  new 
causes  of  action  if  it  can  possibly  be  avoided,  but  I  do  not  see 
how  we  can  refuse  to  hold  that  thiB  action  lies,  without  depart- 
ing from  the  principle  of  Crowhurst's  Case,  supra.  Moreover, 
we  are  fortified  in  this  view  by  the  dictum  of  Kay,  L.J.,  in  the 
case  of  Lemmon  v.  Webb  [1894]  3  Ch.  1,  where,  although  it  was 
not  necessary  to  the  decision,  he  distinctly  states  it  as  bis  opinion 
that  for  any  damage  occasioned  by  overhanging  boughs  an  action 
on  the  case  would  lie.  It  has  been  contended  that  the  remedy 
which  the  plaintiff  has  of  cutting  the  trees  back  himself  is  all- 
sufficient,  and  that  under  those  circumstances  it  is  unnecessary 
to  invent  a  new  cause  of  action.  But  that,  in  my  opinion,  is  no 
answer  to  the  action. 

Kennedy,  J. :  I  am  of  the  same  opinion.  The  county  court 
judge  has  nonsuited  the  plaintiff;  therefore  we  most  assume, 
for  the  purposes  of  the  present  argument,  that  the  damage 
alleged  in  the  particulars  has  actually  been  suffered.  If  that 
be  so,  the  damage  was  substantial.  And  under  those  circum- 
stances I  fail  to  see  any  reason  in  principle  why  the  action 
should  not  lie  as  for  a  nuisance.  I  cannot  differentiate  the 
present  case  in  principle  from  Crowhur&t  v.  Amersham  Burial 
Board,  supra.  If  trees,  although  projecting  over  the  bound- 
ary, are  not  in  fact  doing  any  damage,  it  may  be  that  the  plain- 
tiff's only  right  is  to  cut  back  the  overhanging  portions;  bnt 
where  they  are  actually  doing  damage,  I  think  there  must  be  a 
right  of  action.  In  such  a  case  I  do  not  think  that  the  owner  of 
the  offending  trees  can  compel  the  plaintiff  to  seek  his  remedy 
in  cutting  them.  He  has  no  right  to  put  the  plaintiff  to  the 
trouble  and  expense  which  that  remedy  might  involve.  The 
case  must  go  back  for  a  new  trial 

Judgment  for  the  appellant 

Solicitors  for  plaintiff:  Neave  &  Bretkerton,  for  Cholmtly 
&  Taylor,  Feltham. 

Solicitors  for  defendant:  Allen  &  Son. 
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Note.  —  Trees  near  boundary  as  nuisance. 

Trees  near  a  boundary  are,  at  least,  a  technical  nuisance  to  the 
extent  that  their  branches  overhang  the  adjoining  land  (Wood, 
Nuisances,  3d  ed.  §  108;  Cooley,  Torts,  567;  Lemmon  v.  Webb 
[1894]  3  Ch.  1;  Orandona  v.  Lovdal  [1886]  70  Cal.  161,  11  Pac 
623 ;  Acherman  v.  Ellis  [1911]  —  N.  J.  L.  — ,  79  Atl.  883) ;  or  to 
the  extent  that  their  roots  permeate  the  neighboring  soil  (Bucking- 
ham v.  Elliott  [1884]  63  Miss.  296,  52  Am.  Rep.  188). 

And  an  adjoining  proprietor  may  cut  off  overhanging  branches, 
(Wood,  Nuisances,  §  108;  Cooley,  Torts,  567;  Lemtnon  v.  Webb 
[1894]  3  Ch.  1;  Orandona  v.  Lovdal  [1886]  70  Cal.  161,  11  Pac. 
683;  Countryman  v.  Lightkill  [1881]  24  Hun,  405),  or  invading 
roots  (Buckingham  v.  Elliott  [1884]  68  Miss.  296,  52  Am.  Hep. 
188),  to  the  extent  that  they  overreach  the  boundary  line. 

So,  in  Lonsdale  v.  Nelson  (1823)  8  Barn.  &  C.  302,  Best,  J., 
recognizing  this  rule,  said,  obiter:  "There  is  no  decided  case  which 
sanctions  the  abatement,  by  an  individual,  of  nuisances  from  omis- 
sion, except  that  of  cutting  the  branches  of  trees  which  overhang 
a  public  road  or  the  private  property  of  the  person  who  cuts  them. 
The  permitting  these  branches  to  extend  so  far  beyond  the  soil  of 
the  owner  of  the  trees  is  a  most  unequivocal  act  of  negligence,  which 
distinguishes  this  case  from  most  of  the  cases  that  have  occurred." 

And  an  encroachment  of  the  branches  of  a  tree  over  the  land 
of  an  adjoining  owner  is  a  nuisance  which  the  adjoining  owner  may 
abate,  although  such  branches  have  overhung  his  land  for  more 
than  twenty  years ;  and  he  may  abate  without  notice,  if  he  can  do  it 
without  trespassing  upon  the  land  in  which  the  tree  grows,  Lem- 
mon  v.  Webb  [1894]  3  Ch.  1. 

But  the  adjoining  proprietor  may  not  cut  down  the  trees  them- 
selves, of  which  merely  the  branches  overhang  his  land.  Orandona 
v.  Lovdal  (1886)  70  Cal.  161,  11  Pac.  623. 

And  while  the  branches  of  a  tree  which  overhang  the  adjoining 
lot  and  cause  actual  damage  are  a  nuisance  to  the  extent  that  they 
so  overhang,  and  may  be  cut  off,  to  that  extent,  by  the  proprietor 
of  the  adjoining  lot,  he  cannot,  by  mandatory  injunction,  require 
the  owner  of  the  land  on  which  the  tree  standB  to  remove  the  whole 
tree  as  a  nuisance.    Tanner  v.  Wallbrunn  (1898)  77  Mo.  App.  862. 

Nor  will  a  mandatory  injunction  lie  to  compel  the  removal  of 
a  tree  on  the  ground  that  its  roots  extend  into  the  soil  of  the  ad- 
joining lot,  without  satisfactory  proof  of  real,  substantial  damage 
therefrom.    Ibid. 

A  railroad  company,  however,  may  be  enjoined  from  planting 
and  continuing  a  row  of  willow  trees  within  a  few  feet  of  each 
other,  along  each  side,  near  the  boundary  lines,  of  its  right  of  way, 
where  it  is  shown  that  such  trees  are  the  common  enemy  of  the 
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farmer  in  that  vicinity,  being  injurious  to  the  surrounding  land  to 
an  extent  greater  than  most  other  trees;  that,  by  extending  their 
branches  over,  and  their  roots  into,  the  adjoining  land,  by  sending 
up  sprouts  from  such  roots  in  the  adjoining  soil,  by  depositing 
dead  and  broken  branches  thereon,  and  by  casting  their  shade  upon 
it,  Buch  adjoining  land,  for  a  considerable  distance  back  from  the 
line  of  the  railroad,  will  be  rendered  nearly  valueless  for  the  pur- 
pose of  cultivation;  and  that,  while  such  trees  may  be  convenient 
to  the  company  for  the  purpose  of  constructing  fences  along  it* 
right  of  way,  there  is  no  great  difficulty,  with  but  slight  additional 
expense,  in  constructing  sufficiently  substantial  fences  in  the  ordi- 
nary form.    Brock  v.  Connecticut  £  P.  B.  B.  Co.  (1862)  35  Vt.  373. 

In  addition  to  the  right  to  abate  the  nuisance  by  cutting  off  over- 
hanging branches,  the  person  over  whose  land  they  spread  is  en- 
titled, also,  as  held  in  Smith  v.  Giddy,  to  his  action  for  damage? 
and  an  abatement  of  the  nuisance  against  the  person  who  is  respon- 
sible for  their  presence  there  (Grandona  v.  Lovdal,  supra),  at  least 
if  some  real,  substantial  damage  is  shown. 

And  in  Ackerman  v.  Ellis  (1911)  —  N.  J.  L.  — ,  79  Atl.  883,  it 
is  held  that  "this  is  so  without  regard  to  the  extent  of  the  damage 
resulting  therefrom;  the  insignificance  of  the  injury  going  to  the 
extent  of  the  recovery,  and  not  to  the  right  of  action;"  citing  Cooley, 
Torts,  567,  where  the  same  statement  is  made. 

In  Countryman  v.  IAghtkUl  (1881)  24  Hon,  405,  however,  it 
was  held  that,  while  the  adjoining  owner  has  a  remedy,  in  any  case, 
by  clipping  the  overhanging  branches,  especially  if  the  owner  of 
the  tree  refuses  to  do  it  upon  being  requested,  "the  overhanging 
branches  of  a  tree,  not  poisonous  or  noxious  in  its  nature,  are  not 
a  nuisance,  per  se,  in  such  a  sense  as  to  sustain  an  action  for  dam- 
ages. Some  real,  sensible  damage  must  he  shown  to  result  there- 
from." 

And  on  this  principle  it  has  been  held,  in  an  action  for  abatement 
and  damages,  that  trees  along  a  boundary  do  not  constitute  an  ac- 
tionable nuisance  merely  because  they  interfere  with  and  prevent 
the  enjoyment  of  the  free  and  fall  use  of  the  adjoining  land  for  a 
purpose  for  which  the  owner  has  never  attempted  or  wished  to  use 
it.  Grandona  v.  Lovdal  (1886)  78  Cal.  611,  12  Am.  St  Bcp.  121, 
21  Pac.  366. 

Nor  does  the  fact  that  trees  near  a  boundary  have  grown  so  that 
a  small  part  of  their  trunks  extend  onto  the  adjoining  land  give 
the  owner  of  such  land  any  cause  of  action,  where  he  has  never  been 
prevented  thereby  from  plowing  and  cultivating  his  land  as  near 
the  line  as  he  could  if  the  trees  had  not  been  there.     Ibid. 

But  where  there  is  actual  damage,  and  a  real,  as  well  as  a  tech- 
nical, nuisance,  the  right  of  action  seems  clear;  and  accordingly, 
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one  who  is  injured  by  encroaching  roots  from  bis  neighbor's  tree 
can  recover  the  damages  sustained  from  them.  Buckingham  v.  El- 
liott (1884)  62  Miss.  296,  52  Am.  Rep.  188. 

And  in  Crowhurst  v.  Amersham  Burial  Board  (1878)  4  Exch.  D. 
6,  48  L.  J.  Ch.  N.  8.  109,  39  L.  T.  N.  S.  355,  27  Week.  Eep.  95, 
relied  upon  as  an  authority  in  Shite  v.  Giddy,  it  was  held,  on  the 
Principle  of  Fletcher  v.  Kylands  (1866)  L.  R.  1  Exch.  279,  1  Eng. 
Rnl.  Cas.  235,  that  one  who  plants  a  poisonous  tree  within  4  feet 
of  his  boundary  line,  and  permits  it  to  grow  beyond  the  boundary 
so  as  to  project  over  an  adjoining  meadow,  is  liable  in  damages  to 
a  lessee  of  the  meadow  for  the  death  of  his  horse,  occasioned  by  its . 
eating  of  the  projecting  portion  of  the  tree,  while  pasturing  in  the 
meadow. 

But  in  Panting  v.  Noakes  [1894]  2  Q.  B.  281,  63  L.  J.  Q.  B.  N. 
S.  549,  10  Beports,  265,  70  L.  T.  N.  S.  842,  42  Week.  Rep.  506, 
58  J.  P.  559,  distinguishing  Fletcher  v.  Rylands,  and  Crowhurst  v. 
Amersham  Burial  Board,  supra,  it  was  held  that  a  yew  tree  near  a 
boundary,  but  not  projecting  over  it,  is  not  a  nuisance,  nor  is  the 
growing  of  it  so  near  the  boundary,  in  itself,  actionable ;  and  where 
there  is  no  liability  to  fence  against  a  neighbor's  cattle,  the  owner 
of  such  a  poisonous  tree,  which  does  not  project  over  his  boundary, 
though  it  is  easily  accessible  to  the  stock  of  the  adjoining  owner, 
is  not  liable  to  the  owner  of  the  adjoining  premises  for  the  death 
of  a  colt  occasioned  by  its  eating  yew  branches  from  across  the 
boundary. 

And  although  shade  trees  on  a  lot,  by  their  shade,  make  the 
house  on  the  adjoining  lot  damp  and  unhealthy,  the  injury  to  the 
adjoining  proprietor  from  the  mere  shade  is  damnum  absque  in- 
juria, if  the  branches  of  the  trees  do  not  overhang  the  adjoining 
land,  or  extend  beyond  the  line  of  the  land  on  which  the  trunks 
stand.    Bliss  v.  Ball  (1868)  99  Mass.  597.  A.  0.  W. 
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IN  RE  ROBBINS. 

BOBBINS  v.  LEOGE. 

[1907]  2  Ch.  8. 
Alio  Reported  in  78  L.  J.  Ch.  N.  S.  631,  96  L.  T.  N.  S.  70S. 

Annuity  —  Will  —  Direction  to  purchase  annuity  of  specified  amount 
—  Death  of  annuitant  before  probate  —  Bight  to  valve  of  annuity. 

A  testator  by  hie  will  directed  his  trustees  out  of  the  proceeds  of  sale 
and  conversion  of  his  estate,  after  payment  of  hie  debts,  and  funeral 
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and  testamentary  expenses,  to  purchase  in  t.hc  name  of  hie  wife  a 
government  annuity  of  4001.  for  her  life.  The  wife  survived  the  tes- 
tator, bat  died  sixteen  days  later,  before  the  will  vu  proved  or  any  of 
the  debt*  were  paid: — 

Held  (affirming  the  decision  of  Swinfen  Eady,  J.  [1906]  2  Ch.  648, 
75  L.  J.  Ch.  N.  S.  TBI,  05  L.  T.  N.  S.  779),  that  the  annuity,  and  the 
right  to  take  ita  value  in  cash,  instead  of  the  annual  payment,  vested 
in  the  widow  on  the  testator's  death,  and  that  therefore  her  legal  per- 
sonal representatives  were  entitled  to  such  a  sum  as  would,  at  the  date 
of  the  testator's  death,  have  purchased  the  annuity. 

Dateton  v.  Beam  (1831 )  1  Rosa,  ft  M.  606,  Tamlyn,  465,  8  L  J.  Ck 
153,  observed  upon. 

(April  26,  1007.) 

Appeal  from  Swinfen  Eady,  J.  [1906]  2  Ch.  648. 

Henry  Robbins  by  his  ■will  dated  February  7,  1900,  after 
making  certain  specific  devises  and  bequests,  gave  all  his  residu- 
ary estate  to  trustees  upon  trust  for  sale  and  conversion  and  to 
stand  possessed  of  the  proceeds  "upon  trust  after  payment  there- 
out of  [9]  all  expenses  attending  such  sale  and  conversion  and 
my  debts  funeral  and  testamentary  expenses  to  purchase  in  the 
name  of  my  wife,  Jemima  Charlotte  Bobbins,  a  government 
annuity  of  the  clear  annual  value  of  4002.  for  the  life  of  my 
said  wife,  Jemima  Charlotte  Bobbins,"  and  upon  further  trust 
to  pay  certain  pecuniary  legacies,  and  pay  the  residue  to  Colonel 
Bobbins,  his  son  by  a  former  marriage. 

The  testator  died  on  October  11,  1905,  and  his  will  was  proved 
on  November  25,  1905. 

Jemima  Charlotte  Robbins  died  on  October  27,  1905.  She 
had  made  no  election  to  take  the  value  of  the  annuity  in  cash. 

In  June,  1906,  administration  was  taken  out  to  her  estate  by 
two  of  her  next  of  kin. 

The  administrators  having  claimed  to  be  entitled  to  the  sum 
which  would  at  the  testator's  death  have  purchased  the  annuity, 
a  summons  was  taken  out  by  the  residuary  legatee  for  the  deter- 
mination of  the  question  whether  the  legal  personal  representa- 
tives of  Jemima  Charlotte  Robbins  were  entitled  to  be  paid  any 
and  what  sum  in  respect  of  the  annuity. 

Swinfen  Eady,  J.,  held  that  the  legal  personal  representatives 
were  entitled  to  such  a  Bum  as  at  the  date  of  the  death  of  the 
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testator  would  have  purchased  a  government  annuity  of  4001.  for 
the  life  of  the  widow. 

The  residuary  legatee  appealed, 

Vaughan  Hawkins  (Eve,  K.C.,  with  him),  for  the  appel- 
lant. The  time  for  the  payment  of  an  annuity  or  for  the  pur- 
chase of  an  annuity  is  regulated  by  the  duty  of  the  executor  to 
make  payments  within  a  year  of  the  death.  An  annuity  is  really 
a  aeries  of  annual  legacies,  the  first  payment  being  due  at  the 
end  of  the  year.  On  the  other  hand,  an  annuity  given  in  the 
shape  of  a  direction  to  purchase  is  a  legacy  of  the  amount  re- 
quired to  purchase  it.  The  purchase  of  a  government  annuity 
cannot  be  made  after  the  death  of  the  proposed  annuitant.  The 
gift,  therefore,  of  the  annuity  fails  altogether.  Dawson  v. 
Ream  (1831)  1  Runs.  &  M.  606,  Tamlyn,  465,  8  L.  J.  Ch.  153, 
did  not  really  decide  what  Swinfen  Eady,  J.,  said  it  did.  The 
ratio  decidendi  of  that  case  was  that  the  annuity  was  directed  to 
be  [10]  purchased  within  a  given  time,  that  the  annuitant  had 
survived  that  period,  and  the  executors  ought  to  have  bought  the 
annuity  within  the  time  specified.  The  gift  is  of  an  annuity  on 
the  particular  life.  That  implies  that  the  annuitant  is  to  be 
alive  at  the  particular  time.  The  paramount  intention  is  to 
provide  for  a  person  living  at  the  time  when  the  annuity  would 
have  to  be  purchased,  i.e.,  twelve  months  from  the  death  of  the 
testator,  or  such  earlier  period  as  the  executors  might  think  fit. 
That  being  so,  Swinfen  Eady,  J.,  was  clearly  wrong  in  holding 
that  what  was  vested  in  the  widow  was  such  a  sum  as  at  the  date 
of  the  death  of  the  testator  would  have  purchased  the  annuity. 
[He  also  referred  to  Yates  v.  Compton  (1725)  2  P.  Wins.  308; 
Barnes  v.  Rowley  (1797)  3  Ves.  Jr.  305;  Bayley  v.  Bishop 
(1803)  9  Ves.  Jr.  6,  7  Revised  Rep.  132;  Palmer  v.  Craufurd 
(1819)  3  Swanst.  482,  2  Wils.  79;  Roper  on  Legacies,  4th  ed. 
p.  646,  §  vii.,  5.] 

Micklem,  K.C.,  and  A.  Roscoe,  for  the  respondents.  The 
authorities  clearly  support  the  judgment  of  Swinfen  Eady,  J. 
Where  no  date  is  fixed  the  annuity  runs  from  the  testator's  death. 
It  may  be  common  form  to  insert  a  direction  to  the  executors  to 
pay  out  of  the  general  estate  until  the  purchase  of  die  annuity, 
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but  that  only  carries  out  what  the  law  would  do  in  the  absence 
of  any  such  direction.  Yates  v.  Compton,  supra,  coupled  with 
Dawson  v.  Eearn  (1831)  1  Rues.  &  M.  606,  Tamlyn,  465,  8 
L.  J.  Ch.  153,  are  sufficient  to  support  the  contention  that  the 
annuitant  takes  a  vested  interest  at  the  testator's  death,  and  that 
it  makes  no  difference  whether  the  annuity  can  be  purchased  at 
once,  or  whether  the  testator  gives  a  specified  sum  to  be  laid  out 
in  the  purchase  of  an  annuity,  or  directs  the  purchase  of  an 
annuity  of  a  specified  amount.  In  Dawson  v.  lleam,  supra,  a 
period  was  fixed  for  the  purchase  of  the  annuity.  Here  there 
was  no  limit,  and  the  annuity  runs  from  the  testator's  death. 
Where  the  estate  is  insufficient  to  answer  all  the  annuities  and 
legacies,  the  rule  is  to  value  the  annuity  as  at  the  death. 
Wroughton  v.  Colguhoun  (1847)  1  De  G.  &  S.  357,  11  Jur. 
940;  Carr  v.  Ingleby  (1831)  1  De  Q.  &  S.  362,  note;  Long  v. 
Hughes  (1831)  1  De  G.  &  S.  364,  note,  7  L.  J.  Ch.  N.  S.  105, 
3  Eng.  Kul.  Cas.  186. 

Vaughan  Hawkins,  in  reply,  referred  to  In  re  Friend 
(1898)  78  L  T.  N.  S.  222. 

Cur.  ado.  wii. 

[11]  Cozens-Hardy,  M.R.  (in  delivering  the  judgment  of 
the  court,  Cozens-Hardy,  M.R.,  Sir  Gorell  Barnes,  President, 
and  Kennedy,  L.J.) : — 

ThiB  appeal  from  a  decision  of  Swinfen  Eady,  J.,  raises  a 
curious  question  as  to  the  construction  and  effect  of  a  clause  in 
the  will  of  a  testator  who  gave  his  residuary  personal  estate  and 
residuary  real  estate  upon  trust  for  sale  and  conversion,  and 
directed  the  trustees  "to  stand  possessed  of  and  interested  in  the 
moneys  to  arise  and  be  produced  from  such  sale  and  conversion 
and  of  such  parts  of  my  said  personal  estate  as  may  consist  of 
money  at  the  time  of  my  death  upon  trust  after  payment  there- 
out of  all  expenses  attending  such  sale  and  conversion  and  my 
said  debts  funeral  and  testamentary  expenses  to  purchase  in  the 
name  of  my  said  wife,  Jemima  Charlotte  Robbins,  a  government 
annuity  of  die  clear  annual  value  of  4001.  for  the  life  of  my  said 
wife,  Jemima  Charlotte  Robbins." 

The  testator  died  on  October  11,  1905.    His  widow  died  on 


WizedbyGoOgle 


IN  RE  BOBBINS.  S07 

October  27,  1905,  before  tbe  will  was  proved.  She  bad  not  done 
anything  with  reference  to  the  annuity,  nor  had  the  executors 
done  anything  prior  to  ber  death.  Her  representatives  claim  to 
be  entitled  to  a  sum  of  money  in  respect  of  this  gift. 

Now  the  effect  of  a  direction  to  apply  a  definite  sum  of  money 
in  the  purchase  of  a  life  annuity  for  the  sole  benefit  of  a  particu- 
lar individual  has  been  often  discussed,  and  now  admits  of  no 
reasonable  doubt  It  is  regarded  as  a  legacy  of  the  definite  sum 
which  will  be  satisfied  by  the  purchase  of  an  annuity,  but  unless 
and  until  the  purchase  is  made  it  is  regarded  as  a  legacy  of  the 
definite  sum  vesting  in  the  intended  annuitant  on  the  testator's 
death.  It  makes  no  difference  that  the  annuity  is  not  directed 
to  be  purchased  until  some  future  period,  if  the  annuitant  sur- 
vives the  testator  and  dies  before  that  period.  The  legal  personal 
representative  of  the  intended  annuitant  can  claim  the  definite 
sum  as  a  legacy.  In  the  present  case  there  is  no  definite  sum 
directed  to  be  applied  in  the  purchase  of  an  annuity,  but  the 
executors  are  directed,  out  of  the  proceeds  of  the  residuary  es- 
tate, to  purchase  a  government  annuity  of  400Z.  a  year.  No  time 
is  fixed  within  which  the  purchase  is  to  he  made.  The  widow 
died  so  shortly  after  the  death  that  the  purchase  could  not  reas- 
onably [12]  have  been  made,  and  obviously  no  purchase  of  a 
life  annuity  can  be  made  after  the  death  of  the  proposed  annui- 
tant It  is  contended  by  counsel  for  the  appellant,  the  residuary 
legatee,  that  under  these  circumstances  the  whole  gift  has  failed, 
and  that  the  widow's  legal  personal  representatives  are  not  en- 
titled to  anything.  In  our  view  this  contention  cannot  prevail. 
On  principle  it  is  difficult  to  see  how.  any  distinction  can  fairly 
be  drawn  between  a  gift  of  a  definite  sum  to  purchase  an  annuity 
and  a  gift  of  so  much  money  as  is  requisite  to  purchase  a  definite 
annuity.  Id  cerium  est  quod  cerium  reddi  potest.  And,  indeed, 
it  has  been  held  by  authority,  which  binds  this  court,  that  no 
such  distinction  exists.  In  Dawson  v.  Hearn  (1831)  1  Rubs. 
&  M.  606,  614,  Lord  Brougham  Bays :  "I  can  see  no  difference 
between  giving  a  sum  of  money  to  be  invested '  in  an  annuity, 
to  be  paid  half  yearly  to  A  B,  and  ordering  the  executor  to  lay 
out  so  much  money  as  shall  be  sufficient  to  buy  for  A  B  an  an- 

("Vested"  in  tbe  report  u  printed. 


c;y  G00»^IC 


SOS  ENGLISH  COURT  OF  APPEAL. 

unity  of  a  certain  amount"  It  was  urged  by  Mr.  Vaughan 
Hawkins  that  that  case  turned  upon  the  circumstance  that  the 
annuity  was  directed  to  he  purchased  within  three  months,  and 
that  the  widow  survived  that  period,  but  we  cannot  accept  that 
view.  Lord  Brougham  at  the  commencement  of  his  judgment 
said  that  the  absolute  interest  in  the  annuity  vested,  at  the  de- 
cease of  the  testator,  in  the  widow.  In  other  words,  it  was  not 
a  contingent  interest,  or  a  vested  interest  liable  to  be  devested, 
but  was  an  absolute  interest,  and  as  such  it  vested  in  the  ex- 
ecutors of  the  widow.  We  agree  with  the  judgment  of  Swin- 
fen  Eady,  J.,  on  this  point,  and  do  not  think  it  necessary  further 
to  discuss  the  authorities  referred  to  by  him. 

But  there  is  one  point  upon  which  it  is  right  to  add  a  few 
words.  The  order  under  appeal  declares  that  the  widow's  rep- 
resentatives are  entitled  to  Buch  a  sum  as  at  the  date  of  the 
death  of  the  testator  would  have  purchased  a  government  an- 
nuity of  4001.  It  is  contended  that  this  must  be  wrong,  because 
if  a  government  annuity  had  been  purchased  it  would  only  run 
from  the  date  of  the  purchase,  and  that,  assuming  the  widow  to 
have  survived,  the  annuity  would  run  from  the  end  of  twelve 
months,  when  legacies  are  payable,  or  from  such  earlier 
[13]  period  as  the  executors  might-  think  fit  to  pay  legacies. 
But  there  is  a  fallacy  in  this  argument  It  is  well  settled  that  a 
simple  gift  of  an  annuity  is  a  gift  of  an  annuity  commencing 
from  the  testator's  death,  and  we  are  unwilling  to  hold  that  a 
provision  intended  to  secure  the  annuitant  by  purchasing  a 
government  annuity  has  the  effect  of  depriving  the  annuitant  of 
the  whole  annuity  during  the  first  year.  In  the  absence  of 
authority  to  the  contrary,  we  are  prepared  to  hold  that  the 
character  of  the  annuity  does  not  depend  upon  the  form  in 
which  it  is  secured,  and  that,  in  the  absence  of  words  defining 
the  date  of  its  commencement,  it  ought  in  all  cases  to  commence 
from  the  testator's  death.  The  practice  of  the  court  in  valuing 
an  annuity  where  there  is  a  deficient  estate  is  always  to  ascer- 
tain its  value  at  the  death  of  the  testator.  The  purchase  of  a 
government  annuity  may  not  be  possible  on  the  prescribed  day, 
where  a  particular  time  is  prescribed,  such  as  within  three 
months,  either  by  reason  of  the  impossibility  of  realizing  auf- 
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ficient  assets  before  the  day  arrives,  or  by  reason  of  the  bank 
offices  being  closed.  In  such  a  case  we  think  there  is  an  implied 
gift  of  the  annuity  out  of  the  testator's  estate  from  the  pre- 
scribed day  until  the  purchase  is  made.  And  when  no  time  is 
prescribed  there  is  an  implied  gift  of  the  annuity  from  the  tes- 
tator's death  until  the  purchase  is  made.  It  was  urged  that  in 
Dawson  v.  Hearn  (1831)  1  Rues.  &  M.  606,  Tamlyn,  465,  8 
L.  J.  Ch.  153,  the  widow's  representatives  were  only  given  the 
sum  which  would  have  been  required  at  the  expiration  of  three 
months  from  the  death  to  purchase  the  annuity.  We  have  ex- 
amined the  decree  in  the  record  office,  from  which  it  appears 
that  the  bill  only  claimed  this.  The  point  was  not  argued,  and 
it  would  be  wrong  to  treat  the  decree  in  that  case  as  decisive. 

We  think  the  learned  Judge  was  right  in  saying  that  the 
legacy  which  vested  in  the  widow  was  a  legacy  of  the  amount 
required  to  purchase  an  annuity  as  from  the  date  of  the  testator's 
death,  and  not  from  any  subsequent  or  ascertained  period. 

It  follows  that  in  our  opinion  this  appeal  must  be  dismissed. 

Solicitors:  Peacock  &  Goddard,  for  H.  &  C.  Collins,  Reading; 
Field,  Boscoe,  &  Company,  for  Chalinder  &  Hermgton,  Hast- 
ings. 

Note. — Effect  of  death  of  beneficiary  of  testamentary  gift  of  an 

annuity,  before  its  purchase. 

It  is  well  established  that  where  a  testamentary  gift  of  an  annuity 
is  such  as  to  give  the  beneficiary  the  right,  at  his  election,  to  take 
the  sum  directed  to  be  invested  in  the  annuity,  his  representatives 
may,  upon  his  dying  before  the  annuity  is  purchased,  claim  such  sum. 

But  where  the  annuity  is  not  one  directed  to  be  purchased,  but  is 
merely  in  the  nature  of  a  charge  upon  some  portion  of  testator's 
estate,  the  death  of  the  annuitant  before  the  time  for  the  first  pay- 
ment (e.  g.,  Stewart  v.  Swaim  [1879]  13  Phila.  185),  or  before  any 
subsequent  payment,  will  defeat  his  right  thereto,  unless  the  case 
falls  within  the  exceptions  to  the  common-law  rule  against  an  appor- 
tionment, or  the  provisions  of  a  statute  changing  such  rule.  The 
scope  of  the  present  note  does  not,  however,  require  the  consideration 
of  rases  of  this  class,  for  which  the  reader  is  referred  to  a  note  in  63 
L.B.A.  616,  on  "Apportionment  of  annuities,"  and  its  continuation 
in29L.R.A.(N.S.)  775. 

Where  the  testamentary  gift  iB  in  the  form  of  a  direction  to  invest 
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in  an  annuity,  the  question  whether  the  right  of  the  beneficiary  is 
defeated  by  his  death  before  its  purchase  must  depend  upon  whether 
or  not  the  legacy  may  be  regarded  as  vested  and  absolute.  As  a  full 
discussion  of  the  question  as  to  when  such  a  legacy  may,  and  when 
it  may  not,  be  regarded  as  vesting  upon  testator's  death,  would  un- 
necessarily extend  the  present  discussion,  this  note  will  present  only 
those  cases  involving  the  particular  aspect  thereof  which  forms  the 
subject  of  consideration;  which  are,  however,  believed  to  be  sufficient- 
ly illustrative  of  the  general  question. 

For  decisions  upon  another  aspect  of  the  same  question,  see  note 
in  33  L.E.A.(N".S.)  979,  on  "Bight  of  legatee  for  whose  benefit  the 
purchase  of  an  annuity  is  directed  to  receive  the  principal  in  lieu 
thereof." 

That  the  personal  representative  was  entitled  to  receive  the  sum 
directed  to  be  laid  out  in  an  annuity,  where  the  beneficiary  died  be- 
fore the  direction  was  carried  out,  has  been  held  in  Yates  v.  Compton 
(1725)  %  P.  Wms.  308,  where  testator  directed  his  executors  to  sell 
his  land,  and  with  the  proceeds  and  the  surplus  of  his  personal  estate 
to  purchase  an  annuity  of  a  certain  sum  for  the  benefit  of  a  certain 
person  and  her  children,  and  the  intended  annuitant  died  three 
months  after  testator;  in  Barnes  v.  Rowhy,  (1797)  3  Ves.  Jr.  305, 
where  testator  bequeathed  a  certain  sum  in  stock,  to  be  laid  out  in 
,an  annuity,  and  the  intended  annuitant  died  two  days  after  the  tes- 
tator and  before  any  alteration  of  stock;  and  in  Palmer  v.  Craufitrd 
(1819)  3  Swanst.  482,  2  Wils.  79,  where  executors  were  directed  to 
invest  a  certain  sum  in  the  purchase  of  a  government  life  annuity, 
which  they  were  to  pay  to  testator's  brother,  and  by  reason  of  the 
inability  of  the  legatee  to  present  himself  in  person  at  the  proper 
office  the  annuity  was  not  purchased  in  his  lifetime ;  and  in  Dawson 
v.  Hearn  (1830)  1  Russ.  &  M.  606,  Tamlyn,  465,  8  L.  J.  Ch.  153, 
where  testator  directed  an  annuity  to  be  purchased  within  three  cal- 
endar months  after  his  decease,  hut  owing  to  delay  in  realizing  assets 
the  annuity  had  not  been  purchased  at  the  time  of  the  intended  an- 
nuitant's death,  seven  months  after  that  of  testator. 

It  makes  no  difference  whether  the  gift  is  of  a  certain  sum  to 
purchase  an  annuity,  or  a  certain  annuity  is  directed  to  be  purchased; 
as  in  either  case  it  is  considered  a  legacy  to  the  amount  of  the  value 
of  the  annuity.  Ibid.,  Re  Bobbins;  Re  Brunning  [1909]  1  Ch. 
276,  78  L.  J.  Ch.  N,  S.  75,  99  L.  T.  N.  S.  918. 

Nor  does"  it  make  a  difference  that  the  legatee  dies  before  the  fund 
is  available  for  the  purchase  of  the  annuity,  as  during  the  life  of  the 
person  after  whose  death  the  investment  is  to  be  made,  where  the 
postponement  is  merely  on  account  of  the  precedent  estate,  and  not 
with  reference  to  the  circumstances  of  the  legatee.  BayJey  v. 
Bishop  (1803)  9  Ves.  Jr.  6.  7  Revised  Rep.  132;  Day  v.  Day  (1853) 
1  Drew.  669,  22  L.  J.  Ch.  N.  S.  878, 17  Jur.  586. 
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Where  a  legacy  for  the  benefit  of  a  proposed  annuitant  is  vested, 
the  fact  that  the  performance  of  a  condition  subsequent  attached 
thereto  is  rendered  impossible  by  the  death  of  the  annuitant  will 
not  defeat  the  gift  While  there  are  no  instances  of  this  sort  among 
the  cases  involving  directions  to  purchase  an  annuity,  the  point  may 
be  illustrated  by  reference  to  a  case  in  which  an  annuity  was  payable 
out  of  the  testator's  estate,  upon  condition  that  if  the  legatee  should 
not  for  the  space  of  five  years  apply  in  person  therefor,  every  such 
annual  sum  uncalled  for  should  revert  to  and  become  a  part  of  tes- 
tator's residuary  estate,  and  the  annuitant  died  without  presenting 
himself  within  the  five  years :  upon  which  state  of  facts  it  was  held 
in  Ilutchins's  Estate  (1872)  9  Fhila.  300,  that  the  annuitant's  ad- 
ministrator was  entitled  to  the  sums  accrued.  See  also  in  this  connec- 
tion note  in  27  L.B.A.  (N.S.)  684,  "Effect  of  fact  that  breach  of 
condition  in  devise  or  legacy  relating  to  conduct  of  legatee  or  devisee 
is  involuntary  on  hitter's  part." 

In  Day  v.  Day,  supra,  where  a  testator  gave,  subject  to  a  life  es- 
tate, one  seventh  of  hia  estate  upon  trust  to  lay  out  and  invest  in 
the  purchase  of  an  annuity  for  the  life  of  his  son,  to  be  paid  into 
hia  hands  from  time  to  time  without  power  of  anticipation,  and  was 
a  limitation  over  in  the  event  of  his  being  bankrupt  or  insolvent, 
or  his  doing  any  act  which  might  affect  or  encumber  the  said  annuity, 
and  the  intended  annuitant  died  in  the  lifetime  of  the  tenant  for  life 
without  having  violated  the  condition,  it  was  held  that  if  the  intended 
annuitant  had  survived  the  tenant  for  life  he  would  have  been  en- 
titled to  have  the  fund  directed  by  the  testator  to  be  invested  to  pur- 
chase the  annuity;  that  the  direction  to  pay  to  him  only  as  the 
annuity  should  accrue  due,  by  way  of  restraint  or  anticipation,  was 
void  and  did  not  alter  hia  interest;  and  that  it  was  not  affected  by 
the  limitation  over;  consequently  that  he  took  a  vested  interest 
which  had  never  been  defeated,  and  his  representatives  were  entitled 
to  the  fund. 

The  preceding  decision  is,  however,  criticized  in  Power  v.  Hayne 
(1869)  L.  R.  8  Eq.  263,  17  Week.  Hep.  782,  which  involved  in 
similar  testamentary  provision,  and  in  which  Malms,  V.  C,  stated 
that  although  he  had  no  power  to  overrule  that  decision,  he  dis- 
sented from  it  and  declined  to  follow  it,  upon  the  ground  that  bad 
the  trustees  in  that  case  paid  over  the  amount  directed  to  be  invested 
to  the  legatee  and  bad  afterward  become  bankrupt,  they  would  have 
been  liable.  It  is  submitted,  however,  that  the  two  cases  are  distin- 
guishable, in  that,  in  the  former,  the  view  of  the  court  appears  to 
have  been  that  the  gift  was  absolute  and  the  subsequent  conditions 
imposed  were  therefore  void  for  repugnancy;  while  in  the  latter,  other 
provisions  of  the  will  made  it  clear  that  the  testator  did  not  intend 
the  annuitant  to  have  a  vested  interest. 

Where  the  right  to  receive  a  lump  sum  in  lieu  of  the  annuity  does 
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Dot  vest  in  the  legatee  in  hie  lifetime,  the  personal  representative  of 
such  a  legatee  is  not  entitled  thereto.  Thus  in  Re  Mdbbett  [1891] 
1  Ch.  707,  60  L.  J.  Ch.  N.  8.  879,  64  L.  T.  N\  S.  447,  39  Week.  Hep. 
637,  where  a  testatrix  bequeathed  life  annuities  charged  on  land,  and 
devised  the  land,  subject  thereto,  to  trustees  on  trust  for  sale;  and 
by  codicil  empowered  the  trustees  to  purchase  annuities  for  the  an- 
nuitants out  of  the  proceeds  of  the  sale  of  the  land,  to  be  in  place  of 
the  annuities  charged  thereon, — it  was  held  that  the  legal  representa- 
tive of  an  annuitant  who  died  after  a  contract  for  the  sale  of  the  land 
had  been  entered  into,  but  before  completion  or  payment  of  the  pur- 
chase money,  was  not  entitled  to  receive  the  value  of  the  annuity; 
but  that  the  representative  of  an  annuitant  who  died  after  the  com- 
pletion of  the  sale  was  so  entitled.  E.  S.  0. 
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Criminal  lone  —  Admissibility  of  evidence  —  Dying  declaration  — 
Indian  woman  —  Consciousness  of  impending  dissolution  — 
Hearsay  evidence  to  prove  dying  declaration. 

'An  Jndian  woman's  statement  that  she  think*  she   is  going  to  din 

U  a  sufficient  indication  of  such  a  settled  hopeless  expectation  of  im- 
mediate death  as  to  render  the  statement  admissible  as  a  dying  dcclara- 

Before  the  death  of  an  Indian  woman  for  whose  murder  the  prisoner 
was  being  tried,  a  statement  was  obtained  from  her  in  the  following 
way;  A  justice  of  the  peace  swore  an  Indian  to  interpret  the  state- 
ment the  woman  was  about  to  make;  a  constable  then  asked  question* 
through  the  interpreter,  and  a  doctor  wrote  down  what  the  interpret- 
er said  the  woman's  answers  were.  The  doctor  and  the  justice  of  the 
peace  then  signed  the  statement.  To  some  of  the  questions  the  woman 
indicated  her  answer  by  nodding  her  head. 

At  the  trial  the  statement  was  entered  as  a  dying  declaration, 
and  the  doctor,  the  justice  of  the  peace,  and  the  constable  identified 
the  statement;  the  interpreter  deposed  that  he  interpreted  truly,  bat 
he  gave  no  evidence  as  to  what  the  woman  really  did  say: — 

Held,  disapproving  Reg.  v.  Mitchell  (189ft)  IT  Cox,  C.  C.  503,  that 
the  statement  was  admissible  as  a  dying  declaration;  also  that  it  bad 
been  properly  proved. 

[2]     A  dying  declaration  may  be  obtained  by  means  of  questions  and 
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•iiiwb,  and  if  It  is  reduced  to  writing  it  ii  sufficient  if  the  answers 
ouly  appear  in  the  writing. 

(Juno  22,  IMS.) 

In  the  Supreme  Court  of  British.  Columbia  in  bane:  Crown 
Caao  Reserved. 

The  following  case  was  reserved  by  Irving,  J.,  the  trial 
Judge: — 

"Alex  Louie,  an  Indian,  was  tried  before  me  at  the  last  as- 
sizes for  the  county  of  Yale,  held  at  the  city  of  Vernon,  upon  an 
indictment  charging  him  with  the  murder  of  an  Indian  woman 
named  Julian,  alleged  to  have  been  committed  by  him  on  the 
1st  day  of  April,  1903. 

"On  the  trial  the  prosecution  sought  to  put  in  evidence  a  doc- 
ument in  writing  which  purported  to  be  the  dying  declaration  of 
the  said  Julian,  the  murdered  woman, 

"The  circumstances  under  which  this  dying  declaration  was 
made  are  to  be  found  in  the  evidence  given  before  me,  a  tran- 
script of  which  is  made  a  part  of  this  case, 

"The  evidence  satisfied  me  that  the  said  Julian  was  fully 
conscious  when  she  made  the  said  declaration,  and  that  when 
she  made  it  she  had  a  settled  hopeless  expectation  of  impending 
death.  I  then  directed  a  certain  portion  of  said  declaration, 
which  I  considered  not  to  be  admissible  in  evidence  against  the 
accused,  to  be  struck  out,  and  ruled  that  the  portion  of  the  said 
declaration  hereinafter  set  out  should  be  admitted  in  evidence 
and  read  to  the  jury,  which  was  thereupon  done. 

"The  portion  of  the  said  declaration  admitted  in  evidence  and 
read  to  the  jury,  as  aforesaid,  is  as  follows: 

"  'Head  Okanagan  Lake,  April  2d,  1903. 

"  1  Julian,  knowing  that  I  am  likely  to  die,  make  oath  and 
say: 

"  'Yesterday  he  came  to  me  to  my  mother's  house  (here)  and 
asked  me  to  go  home.  I  said  no,  I  will  not  go,  because  you 
have  been  beating  me  and  have  been  bad  to  me.  He  was  on  his 
horse,  and  he  said,  I  will  try  and  kill  you  right  straight.  Then 
he  shot  and  I  tried  to  turn  away.  I  fell  down  and  did  not  know 
B.  K.  Cm.  Vol.  IL— 68. 
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anything.  I  think  I  am  going  to  die  and  am  telling  only  what 
ib  true.    Julian  her  X  mark.'  " 

"The  jury  brought  in  a  verdict  of  'guilty,'  and  the  prisoner 
[3]  was  sentenced  to  be  hanged  on  the  19th  da;  of  Jane,  1903. 

"The  question  for  the  consideration  of  the  court  ia: 

"Was  the  dying  declaration  given  by  Julian,  the  murdered 
woman,  rightly  admitted  in  evidence! 

"If  this  question  be  answered  in  the  affirmative,  then  the  con- 
viction should  stand. 

"If  this  question  be  answered  in  the  negative,  then  such  order 
and  direction  should  be  made  as  to  the  court  may  seem  just" 

It  appeared  from  the  evidence  that  the  woman  was  wounded 
by  a  rifle  bullet  at  3  o'clock  in  the  afternoon  of  April  1st;  the 
bullet  entered  the  right  aide  of  the  chest,  passed  through  the 
upper  lobe  of  the  left  lung,  entered  the  wall  of  the  chest,  fractur- 
ing three  ribs,  and  then  turned  backwards  and  imbedded  itself 
underneath  the  shoulder  blade.  The  next  day  at  noon  she  was 
visited  by  Dr.  Williams,  who  found  her  suffering  from  trau- 
matic pneumonia,  as  a  result  of  the  wound ;  she  was  then  breath- 
ing very  rapidly,  and  the  doctor  told  her  that  she  could  not  live. 

At  2  o'clock  in  the  afternoon  of  the  same  day  a  declaration 
was  obtained  from  the  woman,  in  the  following  manner:  Mr. 
O'Keefe,  a  justice  of  the  peace,  swore  an  Indian  named  Brazil 
to  interpret  the  statement  the  woman  was  about  to  make.  Sim- 
mons, a  constable,  then  asked  questions  which  were  put  to  the 
woman  by  Brazil,  and  Dr.  Williams  wrote  down  on  paper  what 
Brazil  said  were  the  woman's  answers.  To  some  of  the  ques- 
tions put  to  her  the  woman  indicated  her  answers  by  nodding 
her  head.  The  statement  was  then  signed  by  Mr.  O'Keefe  and 
Dr.  Williams. 

At  the  trial  the  Crown  tendered  this  statement  in  evidence 
as  a  dying  declaration,  and  Mr.  O'Keefe,  Dr.  Williams,  and 
Simmons  were  called  and  identified  it 

Brazil  was  also  called  by  the  Crown,  and  his  evidence  in  full 
was  as  follows: 

(To  Allan  Macdonald,  counsel  for  the  Crown). 

What  is  your  namei     Brazil. 

Are  you  Brazil  f    Tee, 
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Were  you  present  about  the  2d  of  April  last  when  Julian  was 
dying  and  Doctor  Williams  and  Mr.  O'Keefe  were  present; 
were  you  present  at  that  time  \    Yea. 

Now,  you  were  sworn  as  an  interpreter?     Tea,  I  am. 

[4]  To  interpret  the  words  that  might  be  spoken  by  the  dying 
woman  ?     Yes. 

And  did  you  interpret  the  words  that  were  spoken  by  the 
dying  woman  at  that  time  ?     Yes. 

Was  that  interpretation  correct  and  true  f    Yea. 

It  was  made  in  the  presence  of  Mr.  O'Keefe,  was  it  t    Yes. 

Who  was  it  that  asked  the  questions  %     Simmons, 

(Cross-examined  by  Mr.  Macintyre). 

Mr.  Simmons  asked  the  questions?     Yes. 

And  then  you  put  the  questions  to  Julian  ?    Yes. 

Did  you  want  Mr.  Harris  just  now  to  interpret  for  you? 

Just  I  think  it  would  be  some  better  to. 

(By  the  Court). 

Did  you  interpret,  did  you  tell  her  she  was  dying  ?     Yes. 

Why  did  you  do  that?    The  woman  said  "I  think  I  be  dying." 

Then  what  did  you  Bay?    (The  witness  did  not  answer.) 

(By  Mr.  Macdonald). 

Were  you  sworn  at  that  time  ?     Yes. 

The  trial  Judge  admitted  the  document  (with  certain  excep- 
tions) as  a  dying  declaration. 

The  jury  returned  a  verdict  of  guilty,  and  the  prisoner  was 
sentenced  to  be  hanged. 

The  Judge  refused  to  reserve  a  case  for  the  opinion  of  the 
Supreme  Court  m  bane,  and  on  the  9th  of  June,  1903,  on  mo- 
tion to  the  court  (Walkem,  Drake,  Irving,  and  Martin,  JJ.), 
leave  to  appeal  was  given  and  subsequently  a  case  was  stated 
by  Irving,  J. 

The  question  was  argued  at  Victoria  on  the  15th  of  June, 
1903,  before  Walkem,  Drake,  and  Martin,  JJ. 

Macintyre,  for  the  prisoner.  The  woman  was  not  conscious 
of  her  surroundings;  she  was  passing  from  consciousness  to 
unconsciousness;  the  declaration  on  its  face  is  bad,  as  it  does 
not  show  a  settled  hopeless  expectation  of  death  in  the  declarant. 
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He  cited  Beg.  v.  Errington  (1839)  2  Lewin,  O.  C.  148;  Beg. 
v.  Megson  (1840)  9  Car.  &  P.  418;  Beg.  v.  (Hosier  (1888)  16 
Cox,  C.  C.  471;  Bex  v.  Lourin  (1902)  6  Cm.  Crim.  Cas.  104; 
and  Beg.  v.  [5]  Jenkins  (1869)  L  R  1  C.  C.  187,  38  L.  J. 
Mag.  Cas.  N.  S.  82,  20  L,  T.  N.  S.  872,  17  Week.  Hep.  621, 
11  Cox,  0.  C.  250.  Some  of  the  answers  were  made  by  nods 
of  the  head,  and  the  Crown  should  show  that  the  woman  under- 
stood; the  declaration  is  only  the  substance  of  what  the  doctor 
thought  was  passing  through  her  mind.  Where  a  declaration  is 
obtained  by  question  and  answer,  the  question  and  answers 
should  be  given  in  evidence.  See  Beg.  v.  Mitchell  (1892)  17 
Cox,  0.  O.  508;  Bex  v.  Smith  (1901)  65  J.  P.  426  and  Bex  v. 
Trowter  (1721)  1  East  P.  C.  856.  Beg.  v.  Whitmarsh  (1898) 
62  J.  P.  680  and  711,  is  distinguishable. 

If  the  court  should  be  of  the  opinion  that  the  declaration  was 
wrongly  admitted,  there  should  be  a  new  trial.  Beg.  v.  Hamil- 
ton (1698)  2  Can.  Crim.  Cas.  390.  The  declaration  was  the 
convicting  evidence. 

Dtiff,K.C,  on  the  same  side,  A  dying  declaration  must  be 
proved  in  the  regular  way;  it  can't  be  proved  by  hearsay  evi- 
dence, as  waB  done  in  this  case.  There  is  only  one  person  who 
knows  what  the  woman  really  did  say,  and  that  is  Brazil,  and 
his  evidence  is  silent  on  that  point  The  evidence  of  Dr.  Wil- 
liams and  Mr.  O'Keefe  is  hearsay;  it  is  an  account  of  what 
Brazil  told  them  the  woman  said. 

Maclean,  D.A.G.,  for  the  Crown.  The  state  of  the  woman's 
mind,  and  die  circumstances  under  which  the  declaration  was 
made,  are  facts  to  be  passed  on  by  the  trial  Judge,  who  was  sat- 
isfied that  the  woman  was  conscious  of  impending  dissolution. 

See  Beg.  v.  Woods  (1897)  5  B.  C.  585,  at  p.  590;  Beg.  v. 
Davidson  (1898)  1  Can.  Crim.  Cas.  351,  and  Beg.  v.  Qoddard  ■ 
(1882)  15  Cox,  C.  O.  7.  The  wound  was  such  a  one  as  a  person 
of  the  utmost  simplicity  would  think  fatal.  In  Beg.  v.  Morgan 
(1875)  14  Cox,  C.  C.  337,  the  injury  itself  was  held  to  be  con- 
clusive of  impending  death. 

[Per  Curiam:  An  Indian  woman's  expression,  "I  think  I 
am  going  to  die,"  is  a  sufficient  indication  of  a  settled  hopeless 
expectation  of  impending  death.] 
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The  statement  was  properly  admitted,  as  the  interpreter  was 
sworn  and  Dr.  Williams  was  sworn :  it  comes  through  them  both. 

As  to  getting  declaration  by  question  and  answer.  The  trial 
Judge  was  satisfied  he  had  what  was  substantially  the  woman's 
statement  before  him.  No  one  but  the  prisoner  and  the  woman 
[6]  knew  the  circumstances  of  the  shooting,  so  in  putting  ques- 
tions to  the  woman  no  one  could  have  suggested  answers  that 
would  be  against  the  prisoner.  The  decision  of  Cave,  J.,  in  Beg. 
v.  Mitchell  is  not  generally  followed:  he  referred  to  Beg.  v. 
Whitmartk  (1898)  62  J.  P.  680  and  711,  also  Rogers  v.  Hawk- 
en  (1898)  19  Oox,  0.  C.  122,  62  J.  P.  279,  67  L.  J.  Q.  B.  N. 
8.  526,  78  L.  T.  N.  S.  655. 

Duff,  in  reply,  cited  Bex  v.  Smith  (1901)  65  J.  P.  426.  As 
to  the  argument  that  the  court  will  not  interfere  with  the  dis- 
cretion, exercised  by  the  trial  Judge,  this  is  a  pure  question  of 
law,  and  the  court  is  free  to  deal  with  it  as  it  sees  fit  To  admit 
the  declaration  on  the  evidence  of  Dr.  Williams  and  Mr. 
O'Keefe  would  be  to  wipe  out  the  rule  against  hearsay  evidence. 

Cur.  adv.  vult. 

Walkem,  J. :  This  case  comes  before  us  as  a  court  of  Grown 
Cases  Reserved.  The  facte  connected  with  it  are  sufficiently 
stated  in  the  record  submitted  to  us.  The  question  which  has 
been  referred  to  us  is  whether  the  dying  declaration  made  by 
an  Indian  woman  of  the  name  of  Julian,  who  was  recently  shot 
by  the  prisoner  with  a  bullet  from  a  Winchester  rifle,  should 
have  been  admitted  as  evidence.  The  objection  taken  to  it  by 
counsel  for  the  prisoner  is  that,  although  it  is  composed  of  ques- 
tions and  answers,  it  appears  in  the  shape  of  the  answers  only 
as  given  by  the  woman  to  her  medical  attendant,  who  under- 
took to  take  down  the  declaration.  The  objection  is  based  on 
the  refusal  of  Cave,  J.,  in  Beg.  v.  Mitchell  (1892)  17  Cox,  C. 
C.  503,  to  accept  such  a  document  as  a  dying  declaration.  The 
authorities  have  not  been  at  all  uniform  on  this  subject,  and  in 
the  recent  case  of  Bex  v.  Bottomley,  handed  to  me  by  my  broth- 
er Drake,  which  was  tried  at  the  Liverpool  assizes,  about  the 
middle  of  May,  and  reported  in  (1903)  115  L.  T.  88,  the  pre- 
siding Judge,  Lawrence,  J.,  received  a  dying  declaration  simi- 
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lar  to  that  objected  to  by  Care,  J.,  and  very  similar  in  some 
respects  to  the  present  declaration.  For  instance,  it  uses  the 
words,  "I  am  dying.  I  don't  think  I  shall  get  better."  The 
declaration  in  question  contains  two  similar  statements ;  namely, 
"knowing  I  am  likely  to  die,"  etc.,  and,  "I  think  I  am  going  to 
die."  The  medical  [7]  attendant  had  informed  her  that  she 
would  die,  and  that  there  was  no  hope  for  her ;  and  we  consider 
that  the  learned  trial  Judge  was  right  in  admitting  the  state- 
ment alluded  to,  aa  a  dying  declaration. 

The  verdict,  and  the  sentence  of  the  court,  are  therefore  coo- 
firmed. 

Drake,  J.:  This  is  rather  an  exceptional  case.  The  de- 
ceased, who  met  her  death  at  the  bands  of  the  prisoner,  was  an 
Indian,  ignorant  of  the  English  language;  and  her  statement 
was  obtained  by  an  Indian  interpreter  and  by  him  translated  to 
Dr.  Williams,  who  took  it  down  in  writing.  The  deceased  at 
the  time  was  in  a  dying  condition,  and  suffering,  in  addition  to 
the  gun-ehot  wounds,  from  traumatic  pneumonia,  and  was  en- 
joined by  the  doctor  to  speak  as  little  as  possible.  According 
to  the  doctor's  evidence,  she  was  quite  capable  mentally  of 
giving  her  statement,  though  very  weak  in  body.  Mr.  Jlacin- 
tyre  objected  to  the  reception  of  this  evidence  on  several  grounds : 
First,  that  it  was  not  shown  clearly  and  distinctly  that  the  de- 
ceased was  in  fear  of  impending  death,  or  rather  that  her  knowl- 
edge of  impending  death  was  not  without  hope  of  recovery-  I 
think  when  the  whole  of  the  evidence  is  read  that  this  contention 
cannot  be  supported.  Dr.  Williams  had  informed  her  more 
than  once  that  she  was  dying.  This  standing  alone  is  his  opin- 
ion, and  it  does  not  follow  that  the  deceased  accepted  this  view. 
But  here  Dr.  Williams  says  that  she  recognized  the  truth  of  his 
statement,  and  there  is  no  suggestion  that  she  at  any  time  ex- 
pressed a  contrary  opinion,  and  in  her  statement  she  reiterates 
the  fact  that  she  is  about  to  die;  and  Brazil  says  that  the  de- 
ceased said,  "I  think  I  be  dying."  Indians  use  the  term  "think" 
generally  as  a  statement  of  fact  In  my  opinion  the  statement 
was  made  at  a  time  when  she  was  in  fact  dying,  and  there  never 
was  any  chance  of  recovery. 


a  By  Google 


REX  v.  LOUIE.  919 

The  next  point  raised  is  that  this  statement  was  obtained  by 
question  and  answer.  The  statement  does  not  show  that,  but 
the  evidence  of  Brazil  is  that  Simmons  asked  the  questions,  and 
he  put  them  to  the  deceased  woman.  Sometimes  she  nodded  her 
head  and  sometimes  spoke  in  reply.  Dr.  Williams  had  told  her 
[8]  not  to  speak  if  possible.  Mr.  Mactntyre  contends  that  un- 
der the  authority  of  Beg.  v.  Mitchell  (1882)  17  Cox,  C.  C.  503, 
both  the  questions  put,  as  well  as  the  answers  given,  should  be 
taken  down.  This  is  contrary  to  what  was  previously  held. 
See  Rex  v.  Fagent  (18SS)  7  Car.  &  P.  238;  Bex  v.  Woodcock 
(1789)  1  Leach  C.  L.  500,  1  East,  P.  C.  354,  11  Eng.  Rul. 
Cas.  294.  Beg.  v.  Smith  (1865)  Leigh  &  C.  C.  C.  607,  34 
L.  J.  Mag.  Oas.  N.  S.  153,  11  Jur.  N.  S.  895,  12  L.  T.  N.  S. 
609,  13  Week.  Rep.  816,  10  Cox,  C.  C.  82,  was  a  case  decided 
by  Erie,  C.  J.,  and  four  other  Judges.  The  evidence  was  ob- 
tained by  question  and  answer,  and  was  admitted.  Channel,  B., 
there  says  when  the  Judge  has  decided  on  the  admissibility  of 
the  declaration  a  question  arises,  What  does  the  declaration 
amount  to?  That  is  for  the  jury;  and  he  goes  on  to  point  out 
that  if  a  declaration  had  not  been  reduced  into  writing,  and  two 
witnesses  gave  different  accounts  of  it,  it  is  for  the  jury  to 
determine  how  much  of  the  statement  was  true,  and  if  reduced 
into  writing,  what  weight  should  be  attached  to  it ;  and  the  case 
of  Beg.  v.  Mitchell  was  not  followed.  In  Reg.  v.  Whitmarsh 
62  J.  P.  680,  711,  decided  by  Darling,  J.,  22d  October,  1898, 
with  the  assistance  of  the  Recorder,  the  above  cases  were  then 
cited  and  considered. 

In  dealing  with  Indians  and  Chinese  in  our  province,  who 
have  to  have  all  their  evidence  filtered  through  an  interpreter, 
who  is  seldom  acquainted  with  the  niceties  of  the  language  into 
which  he  interprets  the  native  tongue,  one  has  to  take  what  is 
the  actual  purport  of  the  statement,  without  criticising  the 
terms  in  which  it  is  couched.  Here,  Brazil  the  interpreter, 
swears  that  the  interpretation  was  correct  and  true,  and  was 
taken  down  in  reply  to  questions  by  Mr.  Simmons.  The  an- 
swers were  accurately  taken  down  by  Dr.  WilliamB,  and  the  doc- 
ument was  signed  by  him  and  Mr.  O'Keefe,  a  justice  of  the 
peace.     It  is  not  necessary  that  a  dying  statement  be  reduced 
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into  writing  if  the  witnesses  present  can  speak  to  the  words  used. 
If  it  is  reduced  into  writing,  it  is  bettor  that  it  should  be  read 
over  to  the  person  making  the  statement;  bat  this  is  not  abso- 
lutely essential  if  the  evidence  is  clear  that  the  interpreter  prop- 
erly translated  the  statement,  and  the  person  who  wrote  it  down 
properly  took  the  language  down  that  was  used.  Here  both 
these  requisites  were  distinctly  sworn  to.  If  it  is  read  over 
to  the  declarant,  it  has  to  be  translated  back,  so  it  does  not  lend 
itself  to  greater  accuracy.  I  may  mention  that  Beg.  v.  MitehtU 
wsb  dissented  from  in  Rex  [8]  v.  Bottomley;  Rex  v.  Earnskaw 
(1903)  116  L.  T.  88,  tried  before  Mr.  Justice  Lawrence 
at  Liverpool,  in  Hay  last,  and  the  only  authorities  absolutely 
binding  on  this  court  are  the  decisions  of  the  Supreme  Court  of 
Canada,  and  of  the  Crown  Cases  Reserved,  the  decisions  of  a 
single  Judge  sitting  at  nisi  prius  ought  to  be  considered,  but 
not  of  necessity  followed 

Martin,  J.,  (oral)  :  I  agree  with  the  judgments  read  by  my 
learned  brothers,  confirming  the  course  taken  by  the  learned 
trial  Judge,  and  need  only  add  that  in  the  same  volume  of  the 
Law  Times  which  they  have  referred  to  (May  9th,  1903),  115 
L.  T.  27,  is  contained  a  note  of  the  case  of  Ryan  v.  Ryan,  which 
supports  the  view,  if  it  required  support,  that  acquiescence  by 
nodding  in  answer  to  some  of  the  statements  or  questions  was 
quite  sufficient  in  view  of  the  doctor's  direction  to  his  dying 
patient  to  speak  as  little  as  possible. 

Conviction  affirmed. 

Note.  —  Admissibility,  and  proper  form,  of  statement  made  as 

dying  declaration  in  response  to  questions. 
I.  Admissibility. 

a.  In  general,  920. 

b.  Partial  answers,  and  answers  made  by  signs  and  nods,  922. 
c  Matter  elicited  by  leading  questions,  923. 

d.  Texas  decisions,  925. 
II.  Proper  form,  927. 

7.  Admissibility. 

The  decisions  are  unanimous  in  holding  that  the  mere  fact  that 
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declarations  were  elicited  by  questions  does  not  render  them  inad- 
missible as  dying  declarations.  Anderson  v.  State  (1886)  79  Ala. 
6;  Ingram  v.  State  (1880)  67  Ala.  67;  Smith  v.  State  (1911)  — 
Ga.  App.  — ,  71  S.  E.  606;  State  v.  Trivas  (1880)  38  La.  Ann. 
1086,  36  Am.  Rep.  893;  State  v.  Athworth  (1898)  60  La.  Ann. 
94,  23  So.  870. 

So,  it  was  held  in  Rex  v.  Fagent  (1835)  7  Car.  A  P.  838,  that 
it  was  no  objection  to  a  declaration,  that  it  was  made  in  answer  to 
«juestions  put  to  the  deceased  by  the  Burgeon,  and  wae  not  a  con- 
tinuous statement  made  by  the  deceased. 

And  the  fact  that  a  witness  who  testified  to  a  dying  declaration 
stated  that,  while  it  was  being  made,  he  asked  the  dying  person  one 
or  two  questions,  is  not  sufficient  to  show  that  the  declaration  was 
not  voluntarily  made,  and  does  not  render  it  inadmissible.  Pari; 
v.  State  (1906)  126  Ga.  575,  55  S.  E.  489. 

But  the  person  making  the  declarations  must  be  shown  to  have 
had  sufficient  consciousness  to  comprehend  the  meaning  of  the  ques- 
tions asked.  McBrid*  v.  People  (1894)  6  Colo.  App.  91,  37  Pac 
953. 

While  the  fact  that  a  declaration  was  made  in  response  to  ques- 
tions does  not  render  it  inadmissible,  it  is,  however,  a  circumstance 
which  the  jury  should  take  into  consideration  in  giving  weight  to 
the  statement.  Smith  v.  State  (1911)  —  Ga,  App.  — ,  71  S.  E. 
606. 

And  it  was  held  is  North  v.  People  (1891)  139  111.  81,  28  N.  E. 
966,  that  the  circumstance  that  the  state's  attorney  was  present 
when  the  declarations  were  made,  while  no  one  representing  the  ac- 
cused was  there,  and  that  the  deceased's  declarations  consisted  large- 
ly, if  not  entirely,  of  answers  made  to  questions  of  the  state's  at- 
torney, went  to  their  weight  and  the  importance  to  be  given  them 
by  the  jury,  rather  than  to  their  admissibility. 

And  in  People  v.  Knapp  (1878)  26  Mich.  118,  it  was  held  that 
where  declarations  are  taken  under  suspicious  circumstances,  or 
drawn  out  by  doubtful  means,  they  should  not  be  excluded,  but 
should  go  to  the  jury  for  what  they  are  worth. 

In  Caton  v.  State,  (1910)  134  Ga.  786,  68  8.  E.  654,  the  objec- 
tions raised  were  that  the  declaration  in  question  was  neither  a 
dying  declaration,  nor  a  part  of  the  ret  geeta;  bat  it  was  held  that 
where  one  who  was  walking  at  night  saw  the  flash  of  a  pistol  and, 
going  to  the  spot,  recognized  the  person  who  was  shot,  and  asked 
him  who  had  shot  him,  and  received  an  answer  giving  the  name  of 
the  accused,  the  declaration  was  admissible. 

In  Beg.  V.  Whitmanh  (1898)  62  J.  P.  680,  the  court  stated  that 
it  did  not  wish  to  extend  the  doctrine  of  the  admission  of  dying 
declaration,  and  held  that  where  a  police  inspector  had  asked  the 
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deceased  questions,  and  from  the  answers  had  written  a  statement, 
which  she  signed ;  and  oo  a  subsequent  day,  she  having  said  that  she 
feared  she  must  die  and  having  sent  for  her  mother  and  a  clergy- 
man, a  police  magistrate  came  and  read  over  the  statement  pre- 
viously made,  and  affixed  a  note  that  it  had  been  bo  read  to  the  de- 
ceased,— it  was  held  that  although  the  declaration  might  be  admis- 
sible, where  its  admission  was  not  pressed  the  court  would  exclude 
it. 

And  see  Jones  v.  State,  under  heading  on  "Proper  form." 


made  fry  signs  and  nods. 


Where  the  deceased  answered  some  questions,  but  was  unable  to 
answer  subsequent  ones,  it  has  been  held  that  the  answers  given  are 
admissible  where  they  are  complete  in  themselves. 

Thus,  where  the  deceased  was  asked  who  shot  him,  and  named 
the  prisoner,  the  declaration  is  admissible,  although  he  was  unable 
to  reply  to  a  question  as  to  the  cause  of  the  shooting;  since  the  first 
declaration  was  complete  in  itself,  and  it  was  not  shown  that  the 
deceased  intended  or  desired  to  connect  it  in  any  way  with  any  other 
fact  or  circumstance  explanatory  of  it.  McLean  v.  State  (1849) 
16  Ala.  678. 

And  where  three  answers  to  leading  questions  were  made  in  mono- 
syllables, and  they  were  distinct  and  complete  in  themselves,  the  fact 
that  a  fourth  question  not  shown  to  have  been  connected  with  the 
preceding  ones  was  asked,  which  the  deceased  was  physically  unable 
to  answer,  was  held  not  to  render  the  answers  given  inadmissible. 
Vast  v.  Com.  (1831)  3  Leigh,  786,  24  Am.  Dec.  695. 

And  the  fact  that  questions  were  answered  by  nods  or  signs  does 
not  render  the  declarations  inadmissible. 

Thus  where  the  deceased,  because  of  her  wound,  was  unable  to 
talk,  but  was  asked  whether  it  was  the  accused  who  inflicted  the 
wounds,  and  was  requested  if  so,  to  squeeze  the  hand  of  the  questioner, 
and  she  took  her  hand  from  under  the  bedclothes  and  grasped  his 
hand  and  squeezed  it  for  half  a  minute,  the  declaration  was  held 
admissible ;  the  weight,  however,  being  for  the  jury.  Com.  v.  Casey 
(1853)  11  Cush.  417,  59  Am.  Dec.  150. 

And  it  was  held  in  State  r.  Morrison  (1902)  64  Kan.  669,  68 
Pac.  48, 13  Am.  Crim.  Rep.  347,  that  the  fact  that  a  declaration  was 
written  by  one  other  than  the  deceased  and  was  partly  elicited  by 
questions,  the  answers  to  which  were  made  by  signs,  did  not  render 
them  inadmissible,  where  the  deceased  read  the  statement  carefully, 
and  then  signed  it 

But  in  McHugk  v.  State  (1858)  31  Ala.  317,  it  was  held  that  ■ 
written  statement  taken  down  by  an  attorney  the  night  before  the 
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1  died  was  not  admissible  where  the  deceased  was  unable  to 
answer  questions,  although  he  tried  to,  and  it  appeared  that  his 
friends  took  upon  themselves  to  "explain  the  questions  and  make  the 
answers/'  and  that  the  only  assent  that  the  deceased  gave  to  the 
answers  was  by  nodding  his  head;  although  the  attorney  read  the 
statement  carefully  to  the  deceased,  who  nodded  an  assent  The 
court  said:  'It  is  clear  that  the  language  of  the  statement  is  not  the 
language  of  the  deceased ;  and  that  the  declarations  contained  in  it 
are  not  his  declarations,  unless  made  so  by  his  mere  'nodding  his 
head.'  If  there  was  anything  to  convince  as  that  he  perfectly  un- 
derstood the  language  employed  in  the  statement,  or  that  he  was  at 
the  time  able  to  have  detected  any  erroneous  inference  as  to  his 
ral  meaning,  which  his  friends  might  have  expressed  in  the  answers 
given  by  them  and  embodied  in  the  statement, — we  should  regard 
the  assent  given  by  nodding  his  head  as  sufficient.  But  we  see 
nothing  which  satisfies  us  that  he  either  perfectly  understood  the 
language,  or  waa  able  to  have  detected  the  erroneous  inference  as  to 
his  meaning,  which  his  friends  may  have  honestly  drawn  in  making 
the  answers  set  forth  in  the  statement.  He  was  just  in  that  condi- 
tion, in  which  for  the  sake  of  peace,  or  to  be  rid  of  the  importunity 
or  annoyance  of  those  around  him,  the  probability  is,  he  would  assent 
to,  or  Beem  to  say,  whatever  they  might  choose  to  suggest.  Such  an 
assent,  obtained  under  such  circumstances,  by  the  friends  on  whom 
he  relied, — not  merely  to  a  translation  of  language  he  himself  had 
uttered  to  express  his  meaning,  bat  to  their  inferences  as  to  his 
meaning,  couched  in  their  own  language,  or  in  the  language  of  the 
attorney  who  took  down  the  statement,— cannot  safely,  or  legally  he 
held  sufficient  to  give  to  the  statement  thus  assented  to  the  force 
and  effect  of  dying  declarations,  in  a  cause  involving  the  life  or 
liberty  of  a  human  being." 

See  also  Murphy  v.  People  and  Jones  v.  State  under  heading 
"Proper  form." 

e.  Matter  allotted  by  lending  questions. 

The  fact  that  declarations  were  elicited  by  leading  questions  is 
held  not  to  render  them  inadmissible,  but  is  held  to  go  only  to  the 
weight  which  should  be  given  the  declarations  by  the  jury.  Vass 
v.  Com.  supra.  The  court  in  this  case  said :  "It  has  been  said  that 
it  is  difficult  to  lay  down  any  precise  rules  as  to  leading  questions, 
and  how  far  it  may  be  necessary  to  particularize,  in  framing  the 
questions,  must  depend  on  the  circumstances  of  each  particular  case ; 
.  .  .  Wherever  this  rule  is  treated  of,  cases  are  presupposed, 
where  there  is  a  subject  of  litigation  depending, — where  the  witness, 
to  whom  answers  are  suggested  in  the  forms  of  the  questions,  has  been 
summoned  by  one  of  the  parties  to  that  litigation;  and  where  the 
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witness  is  in  a  situation  which  exposes  him  to  a  suspicion  of  bias 
in  favor  of  the  party  who  calls  him.  Bat  is  there  to  be  found  in 
the  law  any  principle  which  would  warrant  the  extension  of  the 
rule  to  a  case  like  the  present,  and  would  require  that  the  examina- 
tion of  a  dying  man  as  to  the  cause  of  his  death  should  conform  to 
a  technical  strictness  ?  Here  was  no  matter  of  litigation,  civil  or 
criminal,  depending ;  no  prosecution,  so  far  as  appears,  had  been  in- 
stituted or  was  known  to  the  dying  man ;  no  conceivable  connection 
between  him  who  was  putting  the  questions  to  him,  and  any  interest 
likely  to  be  subseived  by  the  answers  which  were  sought  for;  and 
no  bias  to  be  suspected  in  the  mind  of  the  deceased  in  favor  of  any 
interest  on  this  side  of  the  grave." 

And  it  was  held  that  the  fact  that  the  answers  to  the  leading 
questions  were  monosyllables  did  not  Tender  them  inadmissible. 
Ibid, 

And  in  Jona  v.  State  (1SS0)  71  Lid.  66,  it  was  held  that  the  fact 
that  two  questions  assumed  that  the  defendant  was  the  one  who  had 
shot  the  deceased,  did  not  render  the  answers  inadmissible)  but  merely 
detracted  from  their  value. 

So,  in  Wortkington  v.  State  (1901)  92  Mi.  222,  56  L.R.A.  353, 
84  Am.  St.  Bep.  506,  48  Atl.  355,  it  was  held  that  declarations  were 
admissible  although  made  in  response  to  leading  questions,  or  even 
on  urgent  solicitation. 

And  in  People  v.  Sanchez  (1864)  34  Cal.  17,  where  it  was  ob- 
jected to  a  question  put  to  the  deceased  as  to  why  the  prisoner  shot 
him,  that  dying  declarations  were  admissible  only  to  show  the  direct 
transaction  from  which  the  death  resulted,  and  not  to  prove  motives, 
etc.,  the  court  said :  "As  to  their  admissibility,  the  declarations  of 
deceased  persons,  in  cases  of  homicide,  stand  upon  the  same  footing 
as  the  testimony  of  a  witness  sworn  in  the  case,  and  are  governed 
by  the  same  rules,  except  as  to  the  manner  of  conducting  the  exami- 
nation, which  may  be  by  leading  questions,  and  even  earnest  and 
pressing  solicitation,  although  by  such  a  course  their  credibility  is 
impaired.  They  must  be  confined  to  facts,  and  such  as  are  perti- 
nent and  relevant  to  the  issue,  and  not  speak  to  distinct  and  separate 
transactions,  or  to  matters  of  opinion  or  hearsay." 

So,  in  Maine  v.  People  (1876)  9  Hun,  113,  where  it  was  objected 
to  a  declaration  of  a  woman  that  her  husband  improperly  interfered 
with  her  examination  by  answering  questions  put  to  her,  the  court 
said:  "It  is  no  cause  for  objection  to  the  admissibility  of  such 
testimony  that  it  was  given  in  answer  to  leading  questions,  or  ob- 
tained upon  pressing  and  earnest  solicitation.  .  .  .  The  evi- 
dence may  be  given  by  signs  ...  or  through  an  interpreter. 
The  manner  in  which  the  evidence  was  given,  and  the  circumstances 
surrounding  the  person  giving  it,  are  proper  to  be  considered  by  the 
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jury  in  estimating  its  value.  But  in  this  case  the  written  statement 
was  read  over  to  the  deceased,  and  by  her  signed  and  sworn  to. 
This  would  go  far  to  obviate  any  alleged  misconduct  of  the  husband 
during  the  preliminary  part  of  the  examination." 

And  in  Moore  v.  State  (1819)  12  Ala.  764,  46  Am.  Dec.  276,  a 
declaration  in  answer  to  8  leading  question  as  to  who  had  inflicted 
deceased's  wounds  was  admitted,  apparently  without  objection. 

So,  a  statement  made  by  the  deceased  when  she  was  very  ill,  which 
two  hours  afterwards  was  taken  down  in  writing,  the  writer  putting 
questions  to  the  deceased  as  he  went  on  writing,  and  which,  the  next 
day,  when  deceased  knew  that  she  was  dying,  was  read  to  her  by 
another  person,  who  put  questions  to  her  from  the  statement,  some- 
times in  a  leading  form,  which  she  answered,  was  held  admissible  in 
Beg.  7.  Smith  (1865)  10  Cox,  C.  C.  82,  Leigh  *  C.  C.  C.  607, 
34  L.  J.  Mag.  Cae.  X.  S.  153,  11  Jur.  N.  S.  695,  12  L.  T.  N.  S. 
609, 13  Week.  Rep.  816. 

See  also  Jones  v.  State  and  People  v.  Callaghan,  under  heading 
"Proper  form." 

d.  Texaa  decision*. 

By  art.  748,  sabdiv.  3,  Texas  Code  Crim.  Proa,  it  a  provided  that 
it  must  be  satisfactorily  proved  "that  such  declaration  was  not  made 
in  answer  to  interrogatories  calculated  to  lead  the  deceased  to  make 
any  particular  statement" 

Under  this  statute  it  was  held  in  Loekhart  v.  State  (1908)  53 
Tex.  Crim.  Bep.  589,  111  S.  W.  1024,  that  an  answer,  in  response 
to  a  question  as  to  why  he  was  shot,  that  he  was  shot  "for  nothing," 
was  admissible,  but  that  his  answer  in  response  to  a  question  as  to 
why  he  did  not  keep  defendant  from  shooting  him,  that  he  tried  to 
take  the  gun  away  from  defendant,  but  the  first  shot  numbed  him 
bo  that  he  could  not  do  so,  was  made  in  response  to  a  leading  ques- 
tion, and  was  therefore  inadmissible. 

And  where  a  witness  who  was  the  attending  physician  of  the  de- 
ceased testified  as  to  dying  declarations  made  by  him  and  in  his  tes- 
timony stated  that,  at  the  time  the  declaration  was  made,  someone 
asked  deceased  if  he  could  be  mistaken  about  the  parties  who  shot 
him,  and  he  replied  that  he  did  not  think  it  possible  that  he  could 
be  mistaken, — it  was  held  that  the  question  was  not  one  calculated 
to  lead  the  deceased  to  make  any  particular  statement,  and  was  there- 
fore not  within  the  inhibition  of  the  Code.  Piereon  v.  State  (1885) 
18  Tex.  App.  524. 

And  in  Hunnicutt  v.  State  (1886)  18  Tex.  App.  498,  51  Am. 
Bep.  830,  it  was  held  that  replies  by  the  deceased  to  questions  as  to 
who  had  shot  him,  and  as  to  where  he  was  shot,  did  not  violate  the 
provisions  of  the  Code  excluding  answers  to  leading  questions. 


:y  Google 


9M  ANNOTATION. 

And  in  Craven  v.  State  (1905)  49  Tex.  Crim.  Sep.  78,  122  Am. 
St.  Rep.  799,  90  S.  W.  311,  the  court  said  that,  in  order  to  authorize 
the  introduction  in  evidence  of  a  dying  declaration,  it  was  incum- 
bent on  the  state  to  prove,  among  other  things,  that  the  declaration 
was  voluntarily  made,  and  not  through  the  persuasion  of  any  per- 
son, and  that  it  was  not  made  in  answer  to  interrogatories  calculated 
to  lead  deceased  to  make  any  particular  statement. 

So  a  dying  declaration  is  not  rendered  inadmissible  because  the 
witness  to  whom  the  statement  was  made  by  deceased  merely  asked 
deceased  what  the  trouble  came  about,  and  the  deceased  then  nar- 
rated the  transaction,  which  narration  formed  the  subject  of  the 
dying  declaration,  since  the  question  showed  that  the  interrogater 
was  asking  about  what  occasioned  the  difficulty  in  which  the  deceased 
received  the  mortal  wound,  and  the  deceased  evidently  understood 
the  inquiry,  and  made  the  response  "as  to  how  the  difficulty  came 
up."    Brande  v.  State  (1898)  —  Tex.  Crim.  Eep.  — ,  46  S.  W.  17. 

And  in  Bice  v.  State  (1907)  51  Tex.  Crim  Rep.  255,  103  S.  W. 
1156,  it  was  held  that  the  deceased's  answer  to  a  question  as  to 
whether  he  was  armed  when  he  was  shot  was  admissible. 

And  where  in  a  very  few  minutes  after  deceased  was  shot  the 
witness  reached  him  and  asked  him,  "Who  shot  you?" — it  was  held 
that  the  question  was  not  one  calculated  to  lead  deceased  to  make 
any  particular  statement  and  that  the  mere  fact  that  certain  of  the 
dying  declarations  were  made  in  response  to  questions  asked  deceased 
did  not  take  from  them  their  voluntary  and  spontaneous  character. 
White  v.  State  (1892)  30  Tex.  App.  652,  18  S.  W.  462. 

In  Phillips  v.  State  (1906)  50  Tex.  Crim.  Rep.  481,  98  S.  W. 
868,  declarations  made  by  the  deceased  in  response  to  questions 
were  held  admissible  where  it  did  not  appear  that  his  statements 
were  induced  by  any  questions  calculated  to  lead  him  to  make  any 
particular  statement. 

In  Orvbb  v.  State  (1901)  43  Tex.  Crim.  Hep.  72,  63  S.  W.  314, 
12  Am.  Crim.  Rep.  249,  where  the  county  attorney  asked  the  de- 
ceased tf  the  defendant  was  nearer  to  him  when  the  shot  was  fired 
than  when  he  first  saw  him,  and  the  deceased  answered  that  he  was 
10  or  12  feet  nearer, — it  was  held  that  the  answer  was  admissible  as 
part  of  the  transaction,  and  was  not  objectionable  because  it  was  in 
response  to  a  question  by  the  county  attorney. 

And  in  Taylor  v.  State  (1898)  38  Tex.  Crim.  Rep.  552,  43  S. 
W.  101y,  where  some  controversy  had  arisen  as  to  whether  the 
dying  declarations  were  freely  and  voluntarily  made,  and  the  court 
had  instructed  the  jury  not  to  consider  them  if  not  made  under  the 
safeguards  required  by  law,  it  was  held  proper  for  the  court  to 
further  instruct  the  jury  that  it  would  be  no  legal  objection  to  said 
declarations  that  questions  were  asked  deceased  directing  his  mind 
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to  the  subject,  or  part  of  the  subject,  upon  which  they  were  made, 
since  such  questions  did  not  take  from  such  declarations  their  volun- 
tary character. 

And  see  Hunter  v.  State,  under  heading  "Proper  form." 


There  is  some  conflict  upon  the  question  as  to  whether  it  is  suffi- 
cient, in  cases  of  declarations  made  in  response  to  questions,  to 
take  down  only  the  answers  or  the  substance  of  the  answers. 

Where  the  matter  has  been  read  to  the  deceased  and  assented  to, 
there  seems  to  be  little  objection  to  the  admission  of  statements  in 
this  form,  and  most  cases  admit  such  declarations. 

Thus  it  was  held  in  Richard  v.  State  (1900)  42  Fla.  538,  29  So. 
413,  that  it  was  no  reason  for  excluding  statements  made  by  the 
deceased  which  were  offered  as  dying  declarations,  that  they  were 
made  in  response  to  questions  asked,  and  that  the  questions  were 
omitted  and  the  answers  only  given,  where  the  matter  was  reduced 
to  writing,  read  over,  and  signed  by  the  deceased. 

And  in  Com.  V.  Haney  (1879)  127  Mass.  455,  it  was  held  that 
the  omission  of  the  interrogatories,  if  any  were  put,  from  the  de- 
ceased's statement,  which  was  reduced  to  writing  and  subscribed  and 
swom  to  by  him,  was  immaterial. 

And  the  decision  in  Rex  v.  Mitchell,  infra,  was  dissented  from  in 
Rex  t.  Bottomley  (1903)  115  L.  T.  88,  where  it  was  held  that  a 
declaration  elicited  by  questions  was  admissible  although  only  the 
answers  were  taken  down. 

And  a  statement  which  was  partly  voluntary,  and  partly  drawn 
out  by  questions  which  were  sometimes  answered  only  by  a  nod, 
was  admitted  in  Murphy  v.  People  (1865)  37  111.  447,  although  the 
statement  was  not  taken  down  in  the  deceased's  exact  language,  and 
notwithstanding  he  was  under  the  influence  of  morphine,  so  that 
he  had  to  be  aroused  sometimes  while  the  statement  was  being  taken 
to  get  his  attention. 

So,  in  State  v.  Williams  (1905)  28  Nev.  395,  82  Pac.  353,  where 
the  declaration  was  in  narrative  form,  and  questions  by  which  it 
was  elicited  were  not  included,  the  court  said  that  it  was  sufficient 
to  say  that  they  were  proven  verbally  on  the  trial,  and  that  the  dec- 
laration was  complete  without  them. 

In  Jones  V,  State  (1880)  71  Ind.  66,  the  deceased  was  unable  to 
talk  because  of  the  effect  of  the  shot  causing  his  death,  and  could 
only  communicate  by  signs  and  writing.  A  paper  containing  state- 
ments in  narrative  form  which  had  been  elicited  by  questions,  and 
which  was  read  to  the  deceased  and  signed  by  him,  was  admitted. 
The  fact  that  the  questions  and  answers  had  not  been  written  down, 
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bat  had  been  reduced  to  narrative  form,  was  held  to  detract  front 
their  value,  although  they  did  not  render  them  inadmissible.  The 
court  said  that  if  the  questions  and  answers,  instead  of  the  narrative, 
had  been  written  down,  the  jury  would  have  been  much  better  en- 
abled to  judge  of  the  weight  to  which  the  statements  of  the  deceased 
were  entitled. 

And  where  a  deceased  person,  while  under  the  present  apprehen- 
sion of  impending  death,  and  in  answer  to  leading  questions,  stated 
the  circumstances  attending  the  affray  in  which  he  was  shot,  and 
both  questions  and  answers  were  reduced  to  writing  at  the  time 
the  writing  was  made,  it  was  held  properly  admitted  in  evi- 
dence, although  it  was  not  signed  by  the  deceased.  People  v.  CaHa- 
(jhan,  (1885)  4  Utah,  49,  6  Pac.  49. 

But  in  Reg.  v.  Mitchell  (1892)  17  Cox,  C.  C.  503,  it  was  held 
that  upon  an  indictment  for  murder  or  manslaughter  a  statement 
giving  the  substance  of  questions  put  to,  and  answers  given  by. 
the  deceased,  wss  inadmissible  in  evidence  as  a  dying  declaration; 
but  that  if  questions  are  put,  the  questions  and  answers  must  both 
be  given,  in  order  that  it  may  appear  how  much  was  suggested  by 
the  examiner,  and  how  much  produced  by  the  person  making  the 
declaration. 

And  this  case  was  followed  in  Rex  V.  Smith  (1901)  17  Times  L. 
B.  522,  65  J.  F.  426,  where  it  was  held  that  where  a  magistrate  had 
asked  the  deceased  questions,  and  the  doctor  had  taken  down  the 
answers  in  writing,  the  statement  was  inadmissible  as  a  dying  declar- 
ation. 

In  Eunter  t.  State  (1910)  59  Tex.  Cr.  Bep.  439, 129  S.  W.  125,  a 
written  statement  made  by  a  justice  of  the  peace  from  deceased's 
answers  to  his  questions  was  held  inadmissible  where  it  was  not  read 
to  the  deceased  or  its  correctness  affirmed  in  any  way  by  him. 

In  Cooper  v.  State  (1907)  89  Miss.  361,  42  So.  666,  where  the 
deceased  had  to  be  aroused  from  a  stupor  when  questioned,  and  the 
attending  physician  had  taken  down  his  statement,  including  only 
what  he  deemed  material,  and,  after  he  finished,  had  aroused  the 
deceased  and  read  it  to  the  latter,  who  then  signed  it,  it  was  held, 
where  the  court  struck  out  certain  portions  as  incompetent  and 
allowed  it  to  go  to  the  jury  in  its  expurgated  form,  that  it  should 
not  have  been  admitted,  J.  T.  W. 
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[ENGLISH  DIVISIONAL  COURT.;] 

IN  RE  CRACE. 

BALFOUR  v.  GRACE. 

[1902]  1  Cli.  733. 

Principal  and  eurety  —  Guaranty  —  Bond  to  secure  fidelity  of  em- 
ployee —  Death  of  surety  —  Notice  —  Determination  of  Ua- 
MMfy. 

Where  a  bond  is  given  bj  a  surety  for  the  integrity  of  a  person,  in 
consideration  of  that  person's  being  appointed  to  en  office  by  the 
obligee  of  the  bond,  the  liability  of  the  surety  will  not,  unless  ex- 
pressly so  stipulated  in  the  bond,  be  determined  by  his  death. 

(February  10,  1902.) 

Point  op  Law. 

In  1S82  the  plaintiff,  Blayney  Reynell  Balfour,  who  was  the 
owner  of  certain  estates  in  Ireland,  appointed  one  Dolling  to 
act  as  agent  to  his  estates  and  receiver  of  the  rents  thereof,  and, 
in  consideration  of  this  appointment,  Dolling,  and  his  father- 
in-law  John  Gregory  Crace  as  his  surety,  executed  a  joint  and 
several  bond  dated  June  25,  1883,  for  the  sum  of  8,000Z.  in 
favor  of  the  plaintiff.  This  bond  was  given  at  the  plaintiff's 
request  by  way  of  security  for  the  due  performance  by  Dolling 
of  his  duties  and  obligations  as  the  plaintiff's  agent  and  receiver. 

The  bond  was  in  the  following  form: — 

"Know  all  men  by  these  presents  that  we,  Caledon  Josias 
Radcliffe  Dolling,  of  34  Mountjoy  Square,  in  the  city  of  Dublin, 
Esquire,  and  John  Gregory  Grace,  of  No.  38  Wigmore  street, 
London,  in  the  county  of  Middlesex,  and  of  Springfield,  Dul- 
'.vieh,  Esquire,  are  jointly  and  severally  held  and  firmly  bound 
to  Blayney  Reynell  Balfour,  of  Townley  Hall,  Drogheda,  in 
the  city  of  Louth,  Esquire,  in  the  sum  of  3,000(.,  to  be  paid  to 
the  said  Blayney  Reynell  Balfour,  or  his  attorney,  his  executors, 
B.  R.  Cas.  VoL  II.—  59. 
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administrators,  or  assigns,  for  which  payment  to  be  well  and 
truly  made  we  bind  ourselves  and  each  of  ub,  one  and  each  and 
every  of  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents." 

The  bond  then  recited  that  Dolling  had  previously  been 
[734]  employed  by  the  plaintiffs  predecessor  in  title,  B.  T. 
Balfour,  as  agent  of  the  estates,  and  proceeded  as  follows: — 

"And  whereas  the  said  Blayney  Reynell  Balfour  has  appoint- 
ed the  said  C.  J.  R,  Dolling  hiB  agent  or  receiver  of  the  rents, 
issues,  and  profits  of  all  his  estates  in  Ireland.  And  whereas 
upon  such  appointment  of  the  said  0.  J.  E.  Dolling,  as  afore- 
said, the  said  B.  R.  Balfour  required  the  said  C.  J.  R  Dolling 
to  enter  into  security  for  the  sum  of  Z,000l  And  whereas  the 
said  J.  G.  Crace  has  consented  to  become  surety  for  the  said 
0.  J.  R.  Dolling.  Now  the  condition  of  the  above  obligation  is 
such  that  if  the  above  bounden,  C.  J.  R.  Dolling,  shall  pay  or 
cause  to  be  paid  to  the  said  B.  R.  Balfour  all  sums  of  money 
which  shall  represent  the  rents,  issues,  and  profits  of  the  said 
estates  payable  to  the  said  B.  R.  Balfour  as  executor  of  the  said 
B.  T.  Balfour,  and  shall  and  will  from  time  to  time  and  at  all 
times  hereafter  as  often  as  requested  by  the  said  B.  K.  Balfonr, 
his  executors,  administrators,  or  assigns,  well  and  truly  pay  or 
cause  to  be  paid  unto  the  said  B.  R.  Balfour,  his  executors,  ad- 
ministrators, or  assigns,  all  such  sum  or  sums  of  money  as  he, 
the  said  C.  J.  R.  Dolling,  shall  have  had  or  received  of  the 
said  rents  and  profits  of  the  said  estates,  and  shall  and  will  ren- 
der to  the  said  B.  R.  Balfour  and  his  heirs,  executors,  adminis- 
trators, and  assigns  true,  just,  full,  and  perfect  accounts  of  all 
and  every  such  sum  and  sums  of  money  as  shall  be  by  him  had 
or  collected  from  the  tenants  and  occupiers  of  the  said  estates, 
or  from  or  on  account  of  the  rents  and  profits  of  the  said  estates 
or  any  part  thereof,  or  for  or  on  account  of  the  said  B.  R.  Bal- 
four, his  heirs,  executors,  administrators,  or  assigns,  and  shall 
and  will  while  he  shall  continue  to  act  as  such  agent  or  receiver 
well,  justly,  truly,  and  honestly  in  every  respect  conduct  him- 
self in  the  said  office  of  agent  or  receiver  of  the  said  rents,  then 
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this  obligation  and  every  matter  and  thing  therein  contained 
Bhall  be  void  and  of  no  effect;  otherwise  the  same  shall  remain 
in  full  force  and  virtue  in  law." 

Dolling  continued  to  act  as  the  plaintiff's  agent  and  receiver 
until  about  February,  1900;  but  in  April,  1900,  he  executed  an 
assignment  to  a  trustee  for  the  benefit  of  his  creditors,  and  left 
[735]  the  country,  having  failed  to  account  to  the  plaintiff  for 
large  sums  received  on  his  behalf. 

J.  G.  Crace  died  on  August  13,  1889,  having  by  his  will 
appointed  the  defendants  to  be  his  executors.  This  was  an 
action  by  the  plaintiff,  seeking  to  make  the  defendants  liable 
upon  the  bond. 

The  defendants  pleaded  that  the  liability  of  their  testator 
under  the  bond  ceased  upon  his  death. 

By  an  order  dated  October  28,  1901,  upon  the  application  of 
the  plaintiff,  and  upon  an  admission  by  him  that  the  said  J.  G. 
Crace  died  on  August  18,  1889,  and  that  he,  the  plaintiff,  had 
notice  of  the  death  shortly  after  that  date,  the  following  point 
of  law  was  directed  to  be  tried  before  any  evidence  was  given 
or  issue  of  fact  tried;  namely,  "Whether  the  liability  (if  any) 
of  the  said  J.  G.  Crace  under  the  bond  dated  the  25th  June, 
1883,  was  determined  on  the  death  of  the  said  J.  G.  Crace,  or 
when  such  death  first  became  known  to  the  plaintiff."  During 
the  course  of  the  argument  the  form  of  the  question  was  slightly 
amended,  and  as  amended  read  as  follows:  "Whether  the  lia- 
bility (if  any)  of  the  said  J.  G.  Crace  under  the  bond  was  de- 
termined immediately  or  otherwise  by  the  mere  fact  of  bis  death 
coming  to  the  knowledge  of  the  plaintiff." 

Hughes  K.O.,  and  Bryan  Farrer,  for  the  plaintiff.  It  is 
said  that  Grace's  liability  under  the  bond  was  determined  when 
the  fact  of  his  death  was  brought  to  the  knowledge  of  the  plain- 
tiff; but  in  Gordon  v.  Calvert  (1828)  2  Sim.  253,  4  Ruse.  Ch. 
581,  29  Revised  Rep.  94,  which  was  a  case  upon  a  similar  bond, 
where,  after  the  surety's  death,  his  executrix  had  given  notice 
to  the  obligee  that  she  should  no  longer  consider  herself  liable 
on  the  bond,  it  was  held  that  the  liability  of  the  surety  was  not 
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determined,  even  although  the  principal  had  obtained  another 
surety.  The  action  afterwards  came  before  Lord  Tenterdeo 
(Calvert  v.  Gordon  [1828]  3  Mann.  &  it.  134,  7  Barn.  &  C.  809, 
7  L.  J.  K.  B.  77),  and  he  said  that  it  was  competent  to  the  sure- 
ty to  stipulate  that  he  should  be  discharged  from  all  future  lia- 
bility, after  a  specified  time,  after  notice  given;  but  in  that  case, 
as  in  this,  the  surety  had  not  [736]  done  so.  That  that  case  is 
still  good  law  is  shown  by  Burgess  v.  Eve  (1872)  L.  B-  13  Eq. 
450,  41  L.  J.  Ch.  N.  S.  515,  26  L.  T.  N.  8.  540,  20  Week.  Bep. 
811  and  Lloyd's  v.  Harper  (1880)  16  Ch.  D.  290,  50  L.  J.  Ch. 
N.  S.  140,  43  L.  T.  N.  S.  481,  29  Week.  Bep.  452,  1  Eng.  BnL 
Caa.  686.  This  case  is  covered  by  the  decision  in  Gordon  v. 
Calvert  (1828)  2  Sim.  253,  4  Buss.  Ch.  581,  29  Beviaed  Bep 
94. 

Younger,  K.C.,  and  Gregson,  for  the  defendants.  First, 
we  submit  that  under  this  bond  the  guarantor  would  have  had 
the  right  during  his  lifetime  to  determine  his  liability  there- 
under, by  giving  such  a  notice  as  would  have  afforded  the  plain- 
tiff an  opportunity  of  putting  an  end  to  the  employment  of  the 
agent,  or  of  procuring  another  guarantor.  Secondly,  knowledge 
on  the  part  of  the  person  to  whom  the  guaranty  was  given,  of 
the  death  of  the  guarantor,  operated  as  a  notice  to  determine  his 
liability  after  an  interval  similar  to  that  which  would  have  been 
necessary  in  the  case  of  a  notice  given  by  the  guarantor  him- 
self. It  is  said  that  the  bond  is  binding  on  the  guarantor  or 
Ms  estate  so  long  as  the  employment  lasts.  The  opposite  view 
is,  however,  supported  by  text  writers  and  by  American  authori- 
ties. The  bond  in  Gordon  v.  Calvert,  supra,  was  different  to 
that  now  under  consideration.  That  case  only  decided  that  a 
notice  given  to  the  employer,  determining  the  liability  of  the 
surety  at  once,  was  not  sufficient,  because  it  gave  the  employer 
no  opportunity  of  covering  himself  against  risk.  Moreover, 
that  was  a  decision  at  law  upon  an  instrument  under  seal,  which 
was  then  considered  sacred. 

In  Offord  v.  Daviea  (1862)  12  C.  B.  N.  S.  748,  31  L.  J.  C. 
P.  N.  S.  319,  9  Jur.  N.  S.  22,  6  L.  T.  N.  S.  579,  10  Week.  Bep. 
758,  it  was  decided  that  a  provision  in  a  bond  limiting  the  lia- 
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bility  thereunder  was  for  the  benefit  of  the  surety,  and  did  not 
deprive  him  of  any  other  right  which  he  might  have  had  of 
determining  his  liability.  Covlthart  v.  Clementson  (187ft)  6 
Q.  B.  D.  42,  49  L.  J.  Q.  B.  N.  8.  204,  41  L.  T.  N.  S.  798,  28 
Week.  Bap.  355,  21  Eng.  Rul.  Cas.  664,  established  that  a  con- 
tinuing guaranty,  in  the  absence  of  express  provision,  is  re- 
voked as  to  subsequent  advances  by  notice  of  the  death  of  the 
guarantor.  In  Beckett  &  Co,  v.  Addyman  (1882)  9  Q.  B.  D. 
783,  51  L.  J.  Q.  B.  N.  S.  597,  it  was  held  that  the  death  of  one 
of  the  cosureties  under  a  joint  and  several  continuing  guaranty 
did  not  of  itself  determine  the  future  liability  of  the  surviving 
cosurety ;  but  Coleridge,  C.  J.,  there  said  that  it  was  clear  that 
[737]  in  the  case  of  a  continuing  guaranty  for  goods  to  be  sup- 
plied or  money  to  be  advanced,  it  was  in  the  power  of  the  guar- 
antor to  determine  his  liability.  See  also  In  re  Skerry  (1884) 
25  Ch.  D.  692,  53  L.  J.  Ch.  N.  S.  404,  50  L.  T.  N.  8.  227,  32 
Week.  Bep.  394.  Lloyd's  v.  Harper  (1880)  16  Ch.  D.  290,  50 
L.  J.  Ch.  N.  8.  140,  43  L  T.  N.  8.  481,  29  Week.  Rep.  452, 
21  Eng.  Bui.  Cas.  669,  is  distinguishable  on  the  ground  that 
there  the  membership  of  Harper  could  not  be  determined  by  the 
plaintiffs.  In  In  re  Silvester  [1895]  1  Ch.  573,  64  L.  J.  Ch. 
N.  8.  390,  13  Reports,  448,  72  L.  T.  N.  8.  283,  43  Week.  Rep. 
443,  Romer,  J.,  observed  upon  the  reasoning  of  Bowen,  J.,  in 
Covlthart  v.  Clementson,  supra;  but  in  In  re  Whelan  [1897] 
1  I.  B.  575;  Covlthart  v.  Clementson,  was  treated  as  a  good 
decision  and  followed  by  the  Vice  Chancellor  of  Ireland,  who 
held  that  the  guaranty  in  that  case  was  determined  on  the  date 
when  the  bank  first  had  knowledge  of  the  guarantor's  death. 

[They  also  referred  to  Phillips  v.  Foxall  (1872)  L.  R.  7  Q. 
B.  666,  41  L.  J.  Q.  B.  N.  8.  298,  27  L.  T.  N.  8.  231,  20  Week. 
Rep.  900,  Parsons  on  Contracts,  vol.  2,  p.  31,  and  Bowlatt  on 
Principal  and  Surety,  pp.  79,  82.] 

Hughes,  E.C.,  in  reply.  The  defendant  must  show  (1)  that 
the  surety  could  have  determined  his  liability  under  the  bond 
by  notice;  and  (2)  that  knowledge  of  the  death  of  the  guarantor 
is  sufficient  to  determine  the  liability.  The  first  point  cannot 
be  argued  in  the  face  of  Cordon  v.  Calvert  (1828)  2  Sim.  253, 
4  Buss.  Ch.  581,  2ft  Revised  Bep.  94,  which  is  a  stronger  case 
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than  the  present,  and  Lloyd's  v.  Sarper,  supra.  If  the  first 
point  were  established,  then,  no  doubt,  Ctndthart  v.  Clcmentson, 
supra,  goes  some  way  towards  establishing  the  second. 

Joyce,  J.:  I  think  it  is  undoubted  law  that  a  continuing 
guaranty  not  under  seal  for  future  advances,  if  not  so  framed 
as  to  become  operative  before  it  is  acted  on,  ma;  be  revoked  or 
withdrawn  altogether  before  being  acted  on,  and  as  to  further 
or  future  transactions  may  be  terminated  at  any  time  unless 
the  contrary  be  expressly  stipulated.  Now,  the  reasons  for  this 
in  the  case  of  such  a  guaranty  are,  I  think,  pretty  obvious  on 
a  moment's  consideration,  and  they  are  put  very  lucidly  in  the 
judgment  of  Erie,  C.J.,  in  Offord  v.  Davies  (1862)  12  C.  B. 
N.  S.  748,  31  L.  J.  C.  P.  N.  S.  319,  9  Jur.  N.  S.  22,  6  L.  T.  K 
S.  579,  10  Week.  Rep.  758. 

When  such  a  guaranty  is  under  seal,  I  think  it  has  been 
[738]  held  at  law  that  the  guarantor  is  not  entitled  by  notice  to 
determine  its  operation.  But  in  equity  I  think,  even  in  the 
case  of  a  continuing  guaranty  under  seal,  such  a  guaranty  as 
that  I  have  mentioned,  where,  as  Lush,  L.J.,  puts  it  in  the  case 
of  Lloyd's  v.  Sarper  (1880)  16  Ch.  D.  319,  50  X.  J.  Ch.  N.  S. 
140,  43  L.  T.  N.  S.  481,  29  Week.  Rep.  452,  21  Eng.  RuL  Cas. 
669,  "the  consideration  is  fragmentary,  supplied  from  time  to 
time,  and  therefore  divisible,"  the  operation  of  the  guaranty  as 
to  future  transactions  may  be  determined  by  notice.  Now,  the 
right  to  determine  or  withdraw  a  guaranty  by  notice  forthwith 
cannot  possibly  exist,  in  my  opinion,  when  the  consideration 
for  it  is  indivisible,  so  to  speak,  and  moves  from  the  person  to 
whom  the  guaranty  is  given  once  for  all,  as  in  the  case  of  the 
consideration  being  the  giving  or  conferring  an  office  or  employ- 
ment upon  any  person  whose  integrity  is  guaranteed.  It  is 
impossible  that  the  guarantor  should  be  entitled  by  notice,  un- 
less be  has  expressly  so  stipulated,  to  determine  that  guaranty 
instanter.  Time  must  be  allowed — at  all  events,  it  is  admitted 
that  some  time  must  be  allowed — for  a  lawful  determination  of 
the  employment  by  the  person  to  whom  the  guaranty  is  given, 
and  I  think,  with  reference  to  a  guaranty  of  the  nature  which 
we  have  to  consider  in  the  present  case,  many  other  considers- 
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tioiia  are  applicable  besides  merely  a  lawful  determination  of 
the  employment  by  giving  six  months'  notice,  or  something  of 
that  kind.  As  X  said  in  the  course  of  the  argument,  six  months' 
notice  might  determine  the  employment  just  in  the  midst  of  the 
audit  or  receipt  of  the  rents;  or  the  employer  might  be  placed  in 
such  a  position  with  reference  to  the  person  employed  that  it 
might  be  most  inadvisable  and  injurious  to  him  to  put  an  im- 
mediate end  to  the  employment. 

If,  however,  such  a  guaranty  can  be  determined  by  notice 
at  all,  the  question  what  length  of  notice  the  employer  must 
necessarily  be  entitled  to,  I  think,  has  not  been  determined, 
and  must  depend  upon  the  circumstances  of  the  particular 
case.  Now,  that  being  bo,  there  is  no  difficulty  whatever  to 
my  mind  in  answering  the  question  which  was  argued  before 
me  as  it  originally  stood.  It  would  have  been  impossible  to 
hold  that  with  respect  to  this  guaranty,  where  there  is  no 
[738]  stipulation  to  the  contrary,  the  liability  of  the  guarantor 
under  the  bond  was  determined  immediately,  either  on  the  death 
of  the  guarantor  or  on  the  fact  of  his  death  coming  to  the  knowl- 
edge of  the  person  to  whom  the  guaranty  was  given.  But  I  am 
told  that  that  is  not  the  real  question,  and  it  was  proposed  to 
alter  the  question  in  a  form  which  was  partly  suggested  by 
myself,  and  the  question  I  have  to  decide  is  whether  the  liability, 
if  any,  of  Mr.  Crace  under  the  bond  was  determined,  immedi- 
ately or  otherwise,  by  the  mere  fact  of  his  death  coming  to  the 
knowledge  of  the  plaintiff.  Now,  whatever  the  true  answer  to 
that  question  may  be,  and  whether  such  a  guaranty  as  this  can 
be  determined  by  notice  or  not,  I  certainly  agree  with  what 
Eomer,  J.,  says  in  In  Be  Silvester  [1895]  1  Ch.  573,  577,  where 
he  observed  on  Lord  Bowen's  decision  in  Coultkart  v.  Clement- 
son  (1879)  5Q.RD.  42,  49  L.  J.  Q.  B.  N.  S.  204,  41  L.  T,  N. 
S.  798,  28  Week.  Rep.  355,  21  Eng.  EuL  Cas.  664:  "I  desire 
to  add  that  I  do  not  assent  to  the  general  proposition  that  where 
a  person  who  is  himself  entitled  to  the  benefits  of  a  contract  of 
guaranty  has  notice  of  the  death  of  the  guarantor  and  that  he 
left  a  will,  he  is,  without  more,  affected  with  notice  of  the  con- 
tents of  the  will,  or  is  bound  to  assume  that  prima  facie  it  would 
be  a  breach  of  trust  on  the  part  of  the  executor  not  to  give  notice 
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to  determine  the  liability"  I  desire  to  express  my  entire  agree- 
ment with  that,  whatever  the  proper  answer  be  to  the  question 
whether  audi  guaranty  as  that  which  we  have  to  consider  in  this 
case  can  be  determined  by  notice  or  not  Really  what  we  have 
to  decide  is  this, — whether,  when  the  guaranty  is  of  this  kind, 
given  as  part  of  the  consideration  for  the  appointment  to  an 
office  or  employment  of  a  person  by  another  to  whom  the  guaran- 
ty is  given,  the  law  requires  the  guarantor,  in  case  he  desires  the 
guaranty  to  be  determinable  by  notice  or  by  his  death,  to 
have  it  expressly  so  stipulated,  or  does  the  law  require  the 
person  to  whom  the  guaranty  is  given  to  have  it  expressly  so 
stipulated  if  the  guaranty  is  not  to  he  determined  by  notice 
or  by  the  death  of  the  guarantor?  Well,  after  listening  to  the 
argument  and  giving  some  consideration  to  the  case,  I  have 
come  to  the  conclusion  that,  upon  the  whole,  where  an  office 
[740]  or  employment  is  conferred  in  consideration  of  such  a 
guaranty  as  that  in  this  case,  it  is  safer  to  hold  that  the  guaran- 
tor must  expressly  so  stipulate  or  provide  if  he  desires  the  guar- 
anty to  be  determinable  by  notice,  or  to  be  determined  by  his 
own  death.  And  in  coming  to  that  conclusion  I  rely  on  Gordon 
v.  Calvert  (1628)  2  Sim.  253,  4  Russ.  Ch.  581,  29  Revised  Sep. 
94,  and  also  upon  what  I  understand  to  be  the  reasoning  of 
the  Lords  Justices  in  Lloyd's  v.  Harper  (1880)  16  Ch.  D.  390, 
50  L.  J.  Ch.  N.  8.  140,  43  L.  T.  N.  S.  481,  29  Week.  Rep.  452, 
21  Eng.  Rul.  Cas.  669,  although  I  have  not  forgotten  that  there 
was  a  special  fact  in  that  case ;  namely,  that  the  person  whose 
integrity  was  there  guaranteed  was  in  what  was  analogous  to 
employment  which  could  not  be  determined  by  Lloyds. 

Therefore  I  can  answer  this  question,  as  altered,  by  saying 
that  the  liability,  if  any,  of  the  said  John  Gregory  Grace  under 
the  bond  dated  June  25,  1883,  was  not  determined,  immediately 
or  otherwise,  by  the  mere  fact  of  his  death  coming  to  the  knowl- 
edge of  the  plaintiff. 

Solicitors :  Nicholl,  Manisty,  &  Company;  Bores,  Pattisson, 
&  Bathvnt. 
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Note.  —  Is  liability  of  guarantor  or  surety  determined  by  his 
death. 
I.  Scope,    937. 
II.  Guarantors,  937. 
in.  Sureties, 

a.  Death  as  termination   of  undertaking  other  than  joint, 

945. 

b.  Death  as  termination  of  joint  undertakings,  950. 

c.  Statutes  modifying  rule  as  to  joint  undertakings,  951. 

J.  Soupc. 

Stated  more  fully,  the  question  with  which  this  note  is  concerned 
ie  whether  the  death  of  a  guarantor  or  a  surety  terminates  the  lia- 
bility to  the  obligees  on  the  undertaking,  for  defaults  occurring  sub- 
sequently to  that  event. 

II.  Guarantor*. 

The  authorities  are  not  in  entire  harmony  upon  the  question 
whether  the  death  of  a  guarantor  terminates  the  liability  of  his 
estate,  or  upon  the  question  whether  Buch  death,  coupled  with  notice 
thereof  to  the  creditor,  will  have  such  a  result 

Some  cases  hold  that  the  death  of  a  guarantor  does  not  terminate 
liability  on  the  undertaking  for  future  advances. 

Thus  where  a  father,  while  his  son  was  a  candidate  for  admission 
to  Lloyds  as  an  underwriter,  tendered  a  guaranty  on  the  son's  behalf, 
and  undertook  to  hold  himself  responsible  for  all  of  his  engagements, 
it  was  held  that  the  guaranty  was  not  terminated  by  the  father's 
death  it  appearing  that  one  elected  as  a  member  of  Lloyds  con- 
tinued as  such,  except  in  the  event  of  his  bankruptcy  or  insolvency. 
Lloyd's  v.  Harper  (1880)  16  Ch.  D.  890,  1  Eng.  Bui.  Cas.  686. 
The  court  said:  "In  the  next  place,  it  is  said  that  the  guaranty 
terminated  with  Mr.  Samuel  Harper's  death,  or  with  his  death  and 
the  notice  of  it  to  Lloyds.  But  Mr.  Harper's  death  was  a  matter 
of  total  indifference  to  the  governing  body  of  Lloyds.  They  were, 
of  course,  anxious  that  the  liabilities  undertaken  by  his  son,  both 
during  the  father's  lifetime  and  after  his  death,  should  be  met,  and, 
considering  that  the  right  of  the  son  to  continue  an  underwriting 
member  did  not  determine  by  bis  father's  death,  it  seems  to  me  un- 
reasonable to  confine  the  father's  guaranty  to  his  own  lifetime.  If 
the  guaranty  be  determined  by  an  event  which  does  not  determine 
the  son's  membership,  the  result  is  that  the  guaranty  is  not  com- 
mensurate with  its  object;  the  relief  is  not  coextensive  with  the 
mischief;  and  why  should  I  so  confine  the  guaranty  when  its  lan- 
guage is  as  general  as  it  possibly  can  be?  It  appears  to  me  that 
there  are  cases  which  certainly  go  to  show  that,  where  a  continuing 
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relationship  is  constituted  on  the  faith  of  a  guaranty,  there  is  a 
strong  reason  for  holding  that  the  guaranty  cannot  be  annulled 
during  the  continuance  of  that  relationship.  This  seems  to  me  to  be 
a  sound  principle  of  interpretation,  and,  applying  it  to  the  present 
case,  I  hold  that  the  estate  of  Mr.  Harper,  the  father,  remained 
liable  so  long  as  his  son  continued  an  underwriting  member  of 
Lloyds  upon  that  admission." 

So,  in  Bradbury  v.  Morgan  (1862)  8  Jur.  N.  S.  918,  a  guaranty 
requesting  credit  to  the  principal  in  his  business,  and  stating  that 
in  consideration  of  such  credit  the  writer  engaged  to  guarantee  the 
regular  payment  of  the  balance  of  the  principal's  account  until  notice 
was  given  to  the  contrary,  was  held  not  to  be  revoked  by  the  death 
of  the  guarantor,  where  no  notice  was  given  by  the  executors  to 
the  creditor  of  that  fact.  The  court  said :  "The  real  question  it 
whether  this  was  an  authority  or  a  contract.  I  am  of  opinion  that 
this  is  a  contract ;  and  if  I  am  right  in  my  opinion  the  consequence 
is  that  death  does  not  act  as  a  revocation.  In  a  case  of  authority, 
death  does  act  as  a  revocation  but  in  the  case  of  contract  it  does 
not,  except  in  the  class  of  cases  mentioned  by  my  brother  Bramwell. 
Of  that  class  the  present  is  not  one  and  therefore  there  must  be — 
judgment  for  the  plaintiffs." 

And  a  letter  recommending  a  certain  person,  in  which  the  writer 
stated  that  any  fundB  that  such  person  might  raise,  or  acceptances, 
in  case  he  did  not  pay,  the  writer  would  feel  bound  to  pay,  was  held 
a  continuing  guaranty,  which  the  mere  death  of  the  guarantor,  with- 
out notice  or  knowledge  thereof  by  the  creditor  making  advances, 
would  not  terminate.  Menard  v.  Scudder  (1853)  7  La.  Ann.  385, 
66  Am.  Dec.  610.  The  court  said :  "A  guaranty  like  the  present, 
we  understand  is  countermand  able  by  the  guarantor  so  as  to  arrest 
his  further  liability  after  notice,  and  it  may  be  that  the  death  of  the 
guarantor  would  operate  a  revocation  after  notice  of  the  death  or 
knowledge  of  the  fact  brought  home  to  the  creditor.  But  so  far  as 
we  may  judge  from  the  analogies  of  the  law,  the  mere  death,  without 
notice  or  knowledge,  ought  not  to  defeat  the  creditor's  indemnity 
for  advances  made  in  good  faith  after  that  event." 

So  it  was  held  in  Fennell  v.  McOuire  (1870)  21  XT.  C.  C.  P.  134, 
that  an  agreement,  in  consideration  of  supplying  the  principal  with 
goods,  to  become  responsible  for  a  certain  sum  for  goods  sold,  and 
guaranteeing  the  payment  of  that  amount,  was  a  continuing  guaran- 
tee, and  that  the  death  of  the  guarantor  did  not  extinguish  it  as 
to  his  estate  in  the  absence  of  notice. 

And  where  one  guaranteed  to  a  bank  the  current  account  of  a 
partnership  of  which  he  was  a  member,  by  an  instrument  providing 
that  the  guaranty  was  to  be  a  continuing  one  "notwithstanding  any 
changes  in  the  partnership,"  the  obligation  was  held  not  to  be  ter- 
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minated  by  the  guarantor's  death,  but  to  be  terminated  by  notice 
thereof.    Re  Whelan  [1897]  1  I.  B.  575. 

And  it  was  held  that  the  fact  that  the  manager  of  the  bank  heard, 
through  conversation,  of  the  guarantor's  death,  was  sufficient  to 
put  the  bank  on  inquiry  as  to  whether  there  was  any  authority  to 
continue  the  previous  course  of  dealing.    Ibid. 

In  Enotts  v.  Butler  (185S)  10  Rich.  Eq.  143,  a  joint  and  several 
guaranty  of  the  payment  of  drafts  and  notes  made,  or  to  be  made, 
by  a  certain  firm,  which  by  its  terms  was  declared  to  be  a  continuing 
guaranty,  to  remain  in  force  until  revoked  by  written  notice  to  the 
bank  secured  by  it  was  held  not  to  be  revoked  by  the  death  of  the 
guarantor,  or  by  the  giving  of  notice  by  his  administrator  to  cred- 
itors, where  the  administrator  had  given  no  notice  to  terminate  the 
undertaking,  since  it  had  never  been  ended  according  to  its  terms. 

And  where  a  joint  and  several  continuing  guaranty  bond  provided 
that  the  obligors,  or  any  one  or  more  of  them,  or  their  respective 
representatives,  might  at  any  time  determine  their  liability  under 
the  bond  by  one  month's  notice  in  writing,  it  was  held  that  the 
word  "representatives"  included  executors,  and  that  mere  notice  by 
the  executor  to  the  principal  of  the  surety's  death,  without  a  notice 
to  determine  the  liability  in  conformance  with  the  undertaking, 
would  not  discharge  his  estate  from  liability  for  an  indebtedness 
subsequently  incurred.  Re  Silvester  [1895]  1  Ch.  673,  64  L.  J.  Ch. 
N.  S.  390,  13  Revised  Rep.  448,  73  L.  T.  N.  S.  283,  43  Week.  Bep. 
443. 

In  Kernochan  v.  Murray  (1888)  111  N.  Y.  306,  2  L.B.A.  183,  7 
Am.  St.  Bep.  744,  18  K.  E.  868,  it  was  held  that  a  guaranty  ex- 
ecuted by  a  partnership  upon  the  sale  of  stock,  guaranteeing  the 
purchaser  that  so  long  as  he  held  the  stock  he  should  receive  dividends 
equal  to  a  certain  amount,  and  that  the  firm  would  make  good  any 
deficiency,  was  not  terminated  by  the  death  of  the  guarantors,  since 
the  only  limitation  of  time  was  the  period  during  which  the  pur- 
chaser should  hold  the  stock,  and  it  was  held  that  the  holders  of 
such  stock  might  maintain  an  action  against  the  representative  of  the 
sole  surviving  member  of  the  partnership. 

In  Richardson  v.  Draper  (1882)  87  N.  Y.  337,  it  was  held  that 
the  liability  of  the  estate  of  a  joint  guarantor,  who  joined  with  other 
stockholders  of  a  corporation  in  guaranteeing  the  bonds  of  the 
corporation  for  the  purpose  of  promoting  its  welfare  and  obtaining 
business,  was  not  extinguished  in  equity  by  his  death,  since  he  had 
secured  an  individual  benefit  by  the  execution  of  the  guaranty. 

And  it  was  held  in  Carter  v.  Hampton  (1883)  77  Va.  631,  where 
one  of  the  guarantors  on  a  joint  and  several  obligation  had  died, 
that  the  fact  that  the  creditor  might  proceed  against  the  surviving 
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guarantor  would  sot  prevent  his  proceeding  in  equity  against  the 
estate  of  the  deceased  guarantor. 

Bnt  upon  the  ground  that  the  consideration  for  a  continuing 
guaranty  is  divisible,  it  is  held  in  some  cues  that  the  death  of  the 
guarantor  and  knowledge  thereof  by  the  creditor  terminates  all  lia- 
bility as  to  transactions  entered  into  subsequently  to  that  event. 

Thus  in  Gay  v.  Ward  (1895)  67  Conn.  147,  38  L.S.A.  818,  34 
Atl.  1025,  it  was  held  that  a  guaranty  of  payment  of  commercial 
paper  which  had  been,  or  might  thereafter  be,  discounted,  contain- 
ing an  express  provision  for  termination  by  notice  to  the  creditor, 
was  terminated  by  the  death  of  the  guarantor  and  knowledge  there- 
of by  the  creditor.  The  court  said :  "The  bond  constituted  a  con- 
tract of  continuing  guaranty  upon  the  part  of  its  obligors  or  guar- 
antors, of  payment  of  all  paper  discounted  by  the  bank  up  to  the 
limit  of  the  amount  named  in  the  bond.  No  consideration  passed 
at  the  execution  of  the  bond.  Each  discount,  when  made  upon  the 
credit  of  the  guaranty,  constituted  a  consideration,  separable  and 
divisible.  No  obligation  arose,  and  no  liability  was  created,  until 
a  discount  was  made  upon  the  credit  of  the  guaranty.  The  bond 
wag  framed  to  meet  the  contingency  of  the  long  continuation  of  dis- 
counts by  the  bank,  and  the  extension  and  renewal  of  discounts 
made  upon  the  security  of  its  guaranty."  And  after  discussing  the 
different  views  upon  the  question  whether  death  alone  terminates 
such  guaranties,  the  court  continued :  "But  when  the  guarantee  has 
knowledge  of  the  death  of  the  guarantor,  such  knowledge  works  a 
revocation  of  the  guaranty.  The  guarantee  no  longer  relies  upon 
the  credit  of  the  deceased  guarantor.  Each  advance  made  by  the 
guarantee  constitutes  a  fresh  consideration;  and  when  made,  an 
irrevocable  promise  or  guaranty  on  the  part  of  the  living  guarantors. 
Each  advance  thereafter  made  is  upon  the  credit  of  the  living,  not 
of  the  dead,  guarantor.  Were  this  not  eo, — unless  it  be  held  that 
the  representatives  of  the  deceased  may  upon  notice  terminate  the 
guaranty. — the  guaranty  terminable  at  the  option  of  the  guarantor 
during  life  becomes,  upon  hie  death,  never  ending.  The  limitation 
which  the  law  gives  the  living  is  denied  the  dead.  Estates  must 
remain  unsettled,  devises  of  property  be  withheld  so  long  as  the 
guaranty  may  last,  and  the  representatives  of  the  deceased  guarantor' 
be  powerless  to  save  his  estate  from  a  loss  which  neither  he  nor 
they  authorized  or  received  benefit  for.  Such  a  result  justifies  and 
impels  a  court  in  reading  into  the  guaranty  a  limitation  of  termina- 
tion of  the  guaranty,  upon  notice  of  the  death  of  the  guarantor,  u 
well  as  upon  notice  from  the  living  guarantor.  Any  notice  of  death 
which  brings  that  fact  within  the  knowledge  of  the  guarantee  is 
a  proper  and  sufficient  notice." 

And  in  National  Eagle  Bank  v.  Hunt  (1888)  16  B.  1. 148, 13  AtL 
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115,  it  was  held  that  a  guaranty  under  seal  executed  to  a  bank  by 
a  father  to  secure  it  for  the  discount  of  his  son's  paper,  which  might 
be  made  from  time  to  time,  and  continuing  until  the  guarantor 
should  notify  the  hank  of  his  intention  to  terminate  the  guaranty, 
was  executed  on  a  divisible  consideration,  and  was  terminated  by  the 
death  of  the  guarantor  and  notice  of  it  to  the  bank. 

And  upon  the  same  principle  it  was  held  in  Valentine  v.  Donohoe- 
Kelly  Bkg.  Co.  (1901)  133  Cal.  191,  65  Pac.  381,  that  a  guaranty 
by  a  member  of  a  corporation  for  all  future  advances  to  the  firm 
waB  terminated  by  the  guarantor's  death  and  knowledge  thereof  by 
the  creditor. 

And  in  CouUhart  v.  Clementson  (1879)  5  Q.  B.  D.  42,  21  Eng, 
Bui.  Cas.  664,  it  was  held  that  a  guaranty  of  money  which  might  be 
advanced  from  time  to  time  to  a  firm,  which  provided  that  it 
should  be  considered  a  continuing  guaranty  and  should  not  be  with- 
drawn, but  should  continue  in  full  force  until  three  months  after 
notice,  in  writing,  to  the  manager  of  the  firm  making  the  advances, 
was  terminated  by  the  guarantor's  death,  and  knowledge  of  that 
fact  by  the  creditor,  although  no  written  notice  was  given.  The 
court  said:  "I  am  of  opinion  that  the  notice  with  which  the 
bank  in  the  present  case  was  affected  amounted  to  a  discontinuance, 
bo  far  as  future  advances  were  concerned,  of  the  guaranty.  A 
guaranty  like  the  present  is  not  a  mere  mandate  or  authority  re- 
voked ipso  facto  by  the  death  of  the  guarantor.  It  is  a  contract, 
and  the  question  from  what  time  and  on  what  notice  it  ceases  to 
cover  advances  is  a  question  of  construction  of  the  contract  itself.  In 
the  case  of  such  continuing  guaranties  as  the  present,  it  has  long 
been  understood  that  they  are  liable,  in  the  absence  of  anything  in 
the  guaranty  to  the  contrary,  .to  be  withdrawn  on  notice.  Various 
explanations  have  been  offered  of  this  reasonable,  though  implied, 
limitation.  The  guaranty,  it  has  been  said,  is  divisible  as  to  each 
advance,  and  ripens  as  to  each  advance  into  an  irrevocable  promise 
or  guaranty  only  when  the  advance  is  made.  This  explanation  has 
received  the  sanction  of  the  court  of  common  pleas  in  the  case  of 
Offord  v.  Davies,  (1862)  12  C.  B.  N.  S.  748,  31  L.  J.  C.  P.  N.  S. 
319,  9  Jur.  N.  S.  22,  6  h.  T.  N".  S.  579, 10  Week.  Rep.  758.  Whether 
the  explanation  be  the  true  one  or  not,  it  is  now  established  by  au- 
thority that  such  continuing  guaranties  can  be  withdrawn  on  notice 
during  the  lifetime  of  the  guarantor,  and  a  limitation  to  that  effect 
must  be  read,  so  to  speak,  into  the  contract.  But  what  is  to  happen 
on  his  death  ?  Is  the  guaranty  irrevocable  and  to  go  on  forever  ?  It 
would  be  absurd  to  refuse  to  read  into  the  lines  of  the  contract,  in 
order  to  protect  the  dead  man's  estate,  a  limitation  which  is  read  into 
it  to  protect  him  while  he  is  alive.  On  the  argument  of  the  present 
case  it  was  virtually  conceded  that  the  provision  as  to  three  months' 
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notice  relating  only  to  the  guarantor's  life,  and  there  being  no  cor- 
responding provision  as  to  the  notice  to  be  given  on  hie  death,  the 
guaranty  could  be  legally  determined  at  any  time  after  the  guar- 
antor's death  by  a  proper  notice  to  that  effect.  But  there  remains 
the  question,  What  is  the  proper  notice  to  be  given?  To  answer 
this  question,  we  must  consider  the  change  which  the  guarantor's 
death  has  affected  in  the  situation.  The  notice  cannot  any  longer 
be  given  by  the  guarantor.  He  is  dead.  The  executor  of  his  will 
is  guardian  of  his  estate,  and  if  notice  is  to  be  given  by  anyone,  the 
executor  would  seem  the  person  to  give  it.  But  must  the  executor 
give  special  notice  that  the  guarantee  is  withdrawn?  or  is  it  not 
enough  that  the  bank  should  be  warned  of  the  death  of  the  testator 
and  the  devolution  of  his  estate  to  others?  In  many  cases  the  ex- 
ecutor has  no  option  to  elect  to  continue  the  guaranty.  Surely  it 
would  in  such  cases  be  idle  to  insist  on  special  forms  of  withdrawal 
of  a  guaranty  which  nobody  has  a  right  to  continue.  Notice  of  the 
death  and  of  the  existence  of  a  will  is  notice  of  the  existence  of 
trusts  which  may  be  incompatible  with  the  continuance  of  the 
guaranty.  If  indeed,  under  the  testator's  will,  the  executor  has  the 
option  of  continuing  the  guaranty,  then  from  the  absence  of  any 
specific  notice  of  withdrawal,  the  bank  may,  perhaps,  in  spite  of 
notice  of  the  death,  properly  assume,  as  against  the  estate,  that  the 
guaranty  is  not  to  be  determined.  But  if  the  executor  has  no  option 
of  the  sort,  then,  in  my  opinion,  the  notice  of  the  death  of  the 
testator  and  of  the  existence  of  a  will  is  constructive  notice  of  the 
determination  as  to  future  advances  of  the  guaranty.  The  bank 
from  that  moment  is  aware  that  the  person  who  could,  during 
his  lifetime,  have  discontinued  the  guaranty  by  notice,  cannot  any 
longer  be  a  giver  of  notices;  that  his  estate  has  passed  to  others,  who 
have  trusts  to  fulfil,  and  it  is  easy  for  them  to  ascertain  what  those 
trusts  are.  If  these  trusts  do  not  enable  the  executor  to  continue  the 
guaranty,  then  the  bank  has  constructive  notice  that  the  guaranty 
is  withdrawn.  If,  indeed,  the  contracting  parties  desire  that  on  the 
death  of  the  guarantor  a  special  notice  shall  be  necessary  to  deter- 
mine the  guaranty,  they  can  so  provide  in  the  guaranty  itself;  and 
such  a  provision  will,  of  course,  bind  the  estate.  Here  there  is 
no  such  provision." 

And  in  Ascherson  t.  Tredegar  Dry  Dock  &  Wharf  Co.  [1909] 
2  Ch.  401,  where  a  joint  and  several  guaranty  was  given  to  secure 
overdrafts  from  time  to  time,  which  provided  that  "this  guaranty 
shall  be  a  continuing  guaranty  and  in  full  force  until  three  calender 
months  after  each  of  us  shall  have  given  or  sent  you  notice  in  writing, 
under  our  respective  hands,  of  our  intention  to  discontinue  and  de- 
termine the  same,"  it  was  conceded  that  the  guaranty  was  indis- 
tinguishable from  that  in  Coulthart  v.  Ciemenlson,  supra,  and  the 
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creditor  acted  upon  the  assumption  that  the  guarantor's  death  ter- 
minated the  obligation. 

And  There  a  guaranty  for  stuns  that  might  be  advanced  to  the 
guarantor's  son  was  to  continue  until  six  months'  notice  should  be 
given  by  the  guarantor,  it  was  held  that  the  creditors  could  not  re- 
cover against  the  guarantor's  realty  for  advances  made  subsequent  to 
his  death,  where  they  continued  to  make  advances  to  the  son,  who 
was  also  the  executor  of  the  guarantor,  after  the  guarantor's  death, 
knowing  that  there  was  not  sufficient  personal  estate  to  answer  the 
guaranty.  Harrwa  v.  Fawcett  (1873)  L.  R.  8  Ch,  866.  The  court 
said:  "It  appears  to  me  that  they  must  have  known  that  it  was 
the  plain  duty  of  the  executor  to  have  given  that  notice.  They 
must  have  known  that  it  was  either  through  a  breach  of  trust,  or 
through  inadvertence  or  negligence  on  the  part  of  the  executor,  that 
the  liability  of  the  real  estate  was  continued,  and  they  advanced  the 
moneys  to  him  with  full  knowledge  that  the  real  estate  belonged  to 
the  beneficiaries  under  the  will."  Mellish  L.  J.  however,  said  that 
he  was  of  the  opinion  as  a  mere  matter  of  law,  although  it  was 
not  necessary  perhaps  positively  to  decide  it,  that  the  guaranty  was 
not  determined  by  the  guarantor's  death  alone. 

And  in  Union  Bank  v.  Clark  (1910)  43  Can.  S.  C.  399,  it  was 
held  that  the  executors  of  a  deceased  guarantor  on  an  undertaking 
given  to  secure  a  bank  for  advances  had  no  power  to  continue  the 
guaranty  after  his  death,  by  an  instrument  purporting  to  extend  the 
time  of  payment  of  the  amount  then  due,  and  there  are  dicta  in  that 
'  case  that  the  death  of  the  guarantor  and  notice  thereof  to  the  bank 
terminated  the  liability  of  the  guarantor's  estate. 

Some  cases  have  gone  a  step  further  than  those  holding  that  the 
death  of  a  guarantor  and  notice  thereof  terminates  all  liability  on 
the  obligation  for  subsequent  defaults  or  advances,  and  hold  that 
the  mere  death  of  the  guarantor  is  sufficient  of  itself  to  work  such 
&  result. 

Thus  in  Jordan  v.  Dobbins  (1877)  122  Mass.  168,  23  Am.  Hep. 
305,  it  was  held  that  a  guaranty  under  seal  for  the  payment  by 
another  of  goods  to  be  sold,  not  founded  upon  any  consideration  to 
the  guarantor,  was  revoked  by  the  latter's  death  alone,  although  the 
agreement  further  provided  that  it  should  continue  until  written 
notice  of  its  termination  should  be  given.  The  court  said:  "The 
agreement  which  the  guarantor  makes  with  the  person  receiving  the 
guaranty  ie  not  that  I  now  become  liable  to  you  for  anything,  but 
that  if  you  sell  goods  to  a  third  person,  I  will  then  become  liable  to 
pay  for  them  if  such  third  person  does  not  It  is  of  the  nature  of 
an  authority  to  sell  goods  upon  the  credit  of  the  guarantor,  rather 
than  of  a  contract  which  cannot  be  rescinded  except  by  mutual 
consent.    Thus  such  a  guaranty  is  revocable  by  the  guarantor  at  any 
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time  before  it  is  acted  upon.  .  .  .  Such  being  the  nature  of  a 
guaranty,  we  are  of  opinion  that  the  death  of  the  guarantor  operate* 
as  a  revocation  of  it,  and  that  the  person  holding  it  cannot  recover 
against  his  executor  or  administrator  for  goods  Bold  after  the  death. 
Death  terminates  the  power  of  the  deceased  to  act,  and  revokes  any 
authority  or  license  he  may  have  given,  if  it  has  not  been  executed 
or  acted  upon.  His  estate  is  held  upon  any  contract  upon  which  a 
liability  exists  at  the  time  of  his  death,  although  it  may  depend 
upon  future  contingencies.  But  it  is  not  held  for  a  liability  which 
is  created  after  his  death,  by  the  exercise  of  a  power  or  authority 
which  he  might  at  any  time  revoke.  .  .  .  The  provision,  that  it 
shall  continue  until  written  notice  is  given  by  the  guarantor  that  it 
shall  not  apply  to  future  purchases,  affects  the  mode  in  which  the 
guarantor  might  exercise  his  right  to  revoke  it,  but  it  cannot  prevent 
its  revocation  by  his  death.  The  fact  that  the  instrument  is  under 
seat  cannot  change  its  nature  or  construction." 

And  the  principles  laid  down  in  this  case  were  held  to  govern 
Hyland  v.  Habich  (1S89)  ISO  Mass.  112,  6  L.R.A.  383,  15  Am. 
St.  Rep.  174,  22  N.  E.  765,  where  it  was  held  that  the  death 
of  the  mortgagor  revoked  the  authority  to  Bell  goods  to  a  third  per- 
son on  the  security  of  a  mortgage  given  in  part  to  secure  indebted- 
ness on  the  part  of  such  third  person  which  was  expected  to  arise 
from  future  sales  to  him  by  the  mortgagee. 

And  in  Aitken  v.  Lang  (1899)  106  Ky.  662,  90  Am.  St.  Sep. 
263,  51  S.  W.  154,  it  was  held  that  a  guaranty  specifying  that,  in 
consideration  of  a  sale  of  goods  now  or  hereafter  to  be  bought  by  a 
certain  person,  the  guarantor  guaranteed  the  payment  by  the  pur- 
chaser of  the  price  thereof,  was  terminated  by  the  death  of  the 
guarantor,  although  the  creditor  had  no  notice  thereof;  since  the 
duty  should  be  imposed  upon  one  who  attempts  to  sell  goods  upon 
the  credit  of  another,  to  ascertain  that  he  is  living  at  the  time  of 
the  sale.  The  court  said:  "The  question  is,  What  effect  upon  the 
guaranty  had  the  death  of  the  guarantor,  with  reference  to  sales 
of  goods  after  his  death;  the  guarantees  acting  without  notice?  It  is 
insisted  by  counsel  for  appellants  that  it  is  an  executed  contract,  and 
therefore  the  death  of  the  guarantor  did  not  revoke  it,  whilst  counsel 
for  appellees  contend  it  is  an  open,  continuing  offer, — a  unilateral, 
executory,  severable  contract, — subject  to  withdrawal  before  acted 
upon,  and  that  therefore  the  death  of  the  party  was  a  revocation  of 
it.  There  is  a  conflict  of  authorities  upon  the  question  involved. 
Those  which  hold  such  a  guaranty  is  not  revoked  by  death  reach  the 
conclusion  that  the  relations  created  by  the  guaranty  between  guar- 
antor and  guarantee  is  that  of  parties  to  an  executed  contract,  whilst 
those  who  hold  to  the  opposing  view  conclude  the  relationship  to  be 
that  of  a  continuing  offer  for  a  contract.     The  guaranty  declared 
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upon  is  not  limited  as  to  time,  nor  does  it  limit  the  quantity  of 
goods  to  be  sold.  It  is  continuing  in  its  nature.  The  guarantees 
were  not  obligated  by  its  terms  to  sell  goods  to  Miss  Lang  upon  the 
credit  of  the  guarantor.  It  was  a  unilateral  contract,  which  could 
be  terminated  at  the  pleasure  of  the  guarantor.  It  is  of  a  severable 
character,  because,  if  the  guarantees  sold  goods  upon  the  faith  of 
it,  the  guarantor  was  bound  to  pay  fur  such  goods  ag  had  been  sold 
upon  his  credit,  but  the  guarantees  could  no  longer  sell  goods  upon 
bin  credit  if  their  authority  to  do  so  had  been  revoked.  A  guaranty 
of  the  kind  under  consideration,  in  effect,  is  an  offer  by  the  guar- 
antor to  pay  the  guarantees  for  such  goods  as  they  might  sell  the 
purchaser  named.  It  is  somewhat  in  the  nature  of  an  offer  by  the 
guarantor  to  the  guarantees  for  a  contract,  for  no  contract  is  con- 
summated— no  consideration  passing — until  the  goods  are  sold. 
Therefore  it  cannot  be  said  it  is  an  executed  contract,  with  reference 
to  the  future.  It  is  wanting  in  one  of  the  essential  elements  of  a 
contract, — mutuality.  No  obligation  is  imposed  on  the  guarantees. 
The  guaranty  could  only  continue  during  the  will  of  the  guarantor, 
as  he  could  revoke  it.  Its  continuing  quality  being  terminable  at 
the  will  of  the  guarantor,  is  it  not  unreasonable  to  suppose  that  it 
was  intended  by  the  parties  that,  when  the  power  to  terminate  ceased, 
by  death,  it  was  to  continue  until  notice  of  death  was  in  some  way 
given  the  guarantees  ?  This  notice  might  not  be  received  for  a  long 
time,  as  the  real  and  personal  representatives  of  the  deceased  might 
be  ignorant  of  the  guaranty,  and  in  the  meantime  the  estate  might 
be  bankrupted.  In  our  opinion,  as  the  guaranty  was  terminable  at 
the  will  of  the  guarantor,  when  that  will  no  longer  existed,  by  reason 
of  death,  it  was  thereby  revoked." 

And  in  Slagle  v.  Forney  (1888)  22  W.  N.  C.  457,  where  a  guaranty 
under  seal  was  entered  into,  providing  that  in  consideration  of  a  sum 
named,  the  signer  guaranteed  the  payment  of  a  sum  already  loaned 
to  a  designated  party,  and  also  any  amount  that  might  thereafter 
be  loaned  to  such  party,  not  to  exceed  a  specified  Bum,  and  ex- 
pressly  stipulating  "this  to  be  a  continuing  guaranty  to  the  extent 
of  $2,000,  without  demand  or  notice," — it  was  held  that  as  no  time 
was  designated  for  the  termination  of  the  guaranty,  and  the  consider- 
ation was  merely  nominal,  the  obligation  was  revocable  at  any  time 
by  the  guarantor,  and  that  it  was  revoked  by  his  death,  so  that  his 
estate  was  not  liable  for  an  advancement  made  subsequent  to  that 
date. 

III.  Suretien. 
a.  Death  as  termination  of  undertaking  other  than  Joint. 
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executed  for  the  term  during  which  the  principal  is  to  hold  office 
does  not  discharge  the  obligation,  but  the  estate  of  the  surety  con- 
tinues liable  thereon  after  his  decease. 

Thus  it  was  held  that  the  death  of  a  ninety  an  an  administrator's 
bond  executed  to  cover  the  entire  term  of  the  administration  vat 
iot  terminated  by  his  death,  notwithstanding  the  existence  of  a  statnte 
providing  that  in  case  a  surety  became  insolvent  or  died,  or  re- 
moved from  the  state,  the  court  might  require  that  a  new  bond 
be  given.  Secht  v.  Skaggt  (1890)  53  Ark.  Ml,  22  Am.  St  Hep. 
192,  13  S.  W.  930.  The  court  said:  "Where  the  contract  of  the 
decedent  is  personal,  and  contemplates  in  its  performance  the  skill 
and  service  of  the  promising  part;,  it  is  held  that  the  contract  does 
not  survive;  the  role  ma;  be  illustrated  by  the  contract  of  an  artist 
to  paint  a  picture  or  execute  an  engraving,  or  the  contract  of  a 
surgeon  to  perform  an  operation.  In  such  cases  the  skill  and  service 
of  the  promising  party  is  the  essence  of  the  contract,  and  it  cannot 
be  supposed  that  the  deceased  was  promising  such  skill  or  service 
for  his  administrator.  But  a  contract  to  pay  money  survives,  al- 
though it  falls  due  after  the  death  of  the  obligor.  An  administrator's 
bond  is  but  a  promise  to  pay  money  in  the  future.  True,  it  is  con- 
ditional, and  no  time  of  payment  is  fixed;  but  the  contingency  npon 
which  the  payment  shall  be  made  is  declared,  and  there  is  no  limita- 
tion placed  upon  the  undertaking  except  a  compliance  with  its 
conditions.  The  surety  could  bind  Mb  legal  representatives,  and,  by 
the  terms  of  the  contract  under  consideration,  did  so." 

And  the  rule  that  the  death  of  a  surety  does  not  terminate  the 
liability  on  his  undertakings  executed  to  cover  the  term  during 
which  his  principal  is  to  hold  office  has  been  applied : 

— in  cases  of  sureties  on  administration  bonds.  Hightower  v.  Moore 
(1871)  46  Ala.  387;  Palmer  v.  Pollock  (1860)  26  Minn.  433,  4  N. 
W.  1113;  Mundorff  v.  Wangler  (1879)  12  Jones  A  B.  495. 

— in  cases  of  sureties  on  guardian's  bonds.  Moore  v.  WaUit 
(1850)  18  Ala.  458;  Olmsted  v.  Olmsted  (1871)  38  Conn.  309; 
Forts  v.  State  (1874)  47  Ind.  346;  Cotton  v.  State  (1878)  64  Ind. 
573;  Moore  v.  Carpenter  (1899)  10  Ky.  L.  Rep.  814;  Samnga  BUg. 
£  L.  Asso.  v.  Tortt  (1902)  81  Miss.  376,  32  So.  115; 

— in  cases  of  sureties  on  bonds  of  deputv  sheriffs.  Oreen  v.  Young 
(1831)  8  Me.  14,  22  Am.  Dec.  218;  Corr  v.  Lodd  (1803)  Smith 
(N.  H.)  45; 

— in  the  case  of  a  surety  on  a  sheriffs  bond.  Wydeof  v.  Gardner 
(1886)  —  N.  J.  Eq.  — ,  6  Atl.  801; 

— in  the  case  of  a  surety  on  a  county  treasurer's  bend.  Erie  County 
v.  Ballz  (1908)  125  App.  Div.  144, 109  N.  T.  Supp.  304; 

— in  the  case  of  a  surety  on  the  bond  of  a  clerk  of  court.  Snyder 
v.  State  (1895)  5  Wyo.  318,  63  Am.  St.  Hep.  60,  40  Pac  441; 
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—in  the  case  of  a  surety  on  the  bond  of  a  collector  of  a  canal. 
Beg.  v.  Leeming  (1870)  7  U.  C.  Q.  B.  306. 

Neither  will  the  death  of  the  surety  terminate  the  liability  of 
his  estate  on  a  bond  expressly  executed  for  the  performance  of 
specified  matters. 

This  rule  has  been  applied  in  cases  of  sureties  on  bail  bonds: 
Via*  v.  Com.  (1886)  7  Ky.  L.  Rep.  743;  State  v.  Gallagher  (1654) 
9  La.  Ann.  589;  Langley  v.  Knighton  (1818)  2  Mill,  Const  451; 
United  States  v.  Reiver  (1893)  56  Fed.  422. 

And  in  cases  of  sureties  on  bonds  given  to  cover  costs.  M cClaskey 
v.  Barr  (1897)  79  Fed.  408;  Fewlass  v.  Keeshan  (1898)  32  G.  G. 
A.  8,  60  U.  S.  App.  133,  88  Fed.  573. 

In  Stevenson  v.  Long  (1893)  23  Fa.  Co.  Ct.  391,  it  was  held 
that  the  liability  of  the  estate  of  a  surety  on  a  bail  bond  was  not 
terminated  by  his  death,  although  the  bond  contained  a  provision 
that  judgment  should  not  be  entered  thereon  against  the  surety  dur- 
ing the  lifetime  of  the  principal.  The  principal  point  in  contro- 
versy in  this  case  was  as  to  whether  a  lien  upon  the  surety's  real 
estate  had  been  preserved  according  to  a  statutory  provision. 

So,  in  Forbes  v.  Harrington  (1898)  171  Mass.  386,  50  N.  E.  641, 
it  was  held  that  the  estate  of  a  deceased  surety  on  the  bond  of  a 
guardian  of  an  insane  person  was  not  discharged  by  his  death,  though 
a  new  bond  had  been  given  which  was  not  in  accordance  with  the 
provision  of  the  statute. 

And  in  Finch  v.  State  (1888)  71  Tex.  58,  9  8.  W.  85,  the  heirs 
of  a  deceased  surety  on  a  tax  collector's  bond  were  held  liable  to 
the  amount  of  assets  received  which  were  subject  to  execution,  not- 
withstanding the  fact  that  a  new  bond  had  been  made,  and  approved 
by  the  county  court,  but  rejected  by  the  comptroller. 

So,  where  a  surety  undertook  for  himself,  his  heirs,  executors,  and 
administrators  to  be  responsible  for  the  honesty  and  faithful  dis- 
charge by  a  bank  cashier  of  the  duties  of  his  office  during  the 
entire  time  of  his  employment,  the  estate  of  the  surety  was  held  not 
discharged  by  his  death,  notwithstanding  the  fact  that  there  were 
no  formal  re-elections  of  the  cashier  from  time  to  time.  Shacka- 
maxon  Bank  v.  Yard  (1892)  150  Fa.  351,  30  Am.  St.  Bep.  807, 
24  Atl.  635. 

And  in  Pond  v.  United  States,  49  C.  C.  A.  582,  111  Fed.  989,  the 
estate  of  a  surety  on  the  official  bond  of  a  collector  of  internal  rev- 
enue, wherein  he  undertook  to  bind  his  executors  and  administrators, 
was  held  not  to  be  relieved  from  liability  thereon,  for  defaults  oc- 
curring after  the  surety's  death,  by  the  happening  of  that  event 

In  Royal  Ins.  Co.  v.  Games  (1875)  40  Iowa,  439,  20  Am.  Bep. 
581,  the  liability  of  a  surety  on  a  bond  conditioned  for  the  faithful 
performance  of  his  duty  by  an  insurance  agent  was  held  not  ter- 


w  Google 


SIS  ANNOTATION. 

initiated  by  the  surety's  death,  where  the  bond  stipulated  that  the 
surety  bound  himself,  his  heirs,  executors,  and  administrators. 

And  it  was  held  in  Rapp  v.  Phanix  Int.  Co.  (1885)  113  III.  390, 
56  Am.  Sep.  427,  that  the  liability  of  a  surety  on  a  bond  executed 
upon  the  appointment  of  an  agent  of  an  insurance  company,  con- 
ditioned upon  the  performance  of  the  duties  of  the  agent  and  the 
paying  over  of  money  received  by  him,  and  in  which  the  obligors 
expressly  bound  themselves,  their  heirs,  executors,  and  administrators, 
was  not  a  mere  continuing  guaranty,  but  in  all  essential  features 
was  like  the  bond  of  an  executor,  guardian,  or  trustee,  and  was  not 
terminated  by  the  death  of  the  surety. 

The  estate  of  a  surety  on  a  bond  conditioned  for  the  repayment  of 
money  borrowed  by  the  principal,  and  executed  on  behalf  of  the 
surety  and  his  heirs,  executors,  and  administrators,  is  not  discharged 
by  the  surety's  death,  as  to  advances  made  after  that  event,  where 
the  administrator  gave  no  notice  to  the  creditor  to  terminate  the 
undertaking.    Secht  v.  Weaver  (1888)  34  Fed.  111. 

And  the  death  of  a  surety  on  a  lease  containing  a  clause  allow- 
ing either  party  to  end  the  term  within  a  given  time,  and  stipulat- 
ing that  it  was  binding  on  the  heirs,  executors,  etc,  of  the  parties, 
was  held  not  to  be  terminated  by  the  death  of  the  surety,  especially 
where  the  personal  representative  of  the  surety  failed  to  give  notice 
to  the  lessor  to  demand  other  security,  and  such  representative  re- 
sided on  the  leased  premises  with  the  lessee  until  the  lease  was 
terminated.    De  Morat  v.  Howard  (1896)  6  Pa.  Diet.  E.  761. 

And  in  Gordon  v.  Calvert  (1828)  4  Ruas.  Ch.  581,  2  Sim.  253,  29 
Revised  Rep.  94,  where  a  surety  executed  a  bond  to  secure  the  faith- 
ful accounting  of  a  clerk,  who  was  hired  for  an  indefinite  period, 
and  his  executrix  gave  a  written  notice  to  the  principal  that  she 
would  no  longer  remain  surety,  and  the  principal  required  another 
bond  from  the  employee,  it  was  held  that  the  executrix  of  the  surety 
had  no  equity  to  restrain  the  principal  from  proceeding  on  the  bond 
at  law.  The  Lord  Chancellor  stated  that  if  the  executrix  had  a 
right  to  say,  "I  will  not  be  liable  any  longer,"  and  if  the  notice 
which  she  gave  to  Calvert  &  Company  put  an  end  to  her  liabilities, 
that  defense  was  available  at  law  as  in  equity ;  that  there  was  noth- 
ing to  show  that  the  obligees  acquiesced  in  the  wish  of  the  testatrix 
to  be  released ;  that  there  was  no  ground  on  which  the  court  could 
say,  that  when  the  second  bond  was  executed  there  was  an  intention 
to  give  up  the  former  security, — and  the  contrary  was  expressly 
shown ;  and  that  it  was  reasonable  to  require  a  further  security,  as  the 
executrix  would  be  answerable  only  to  the  extent  of  the  assets. 

The  fact  that  the  bond  of  a  city  treasurer  was  not  approved,  or 
that  the  principal  did  not  take  his  office  until  after  the  death  of  the 
surety,  will  not  invalidate  the  bond  as  his  contract,  and  his  estate 
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may  be  held  liable  for  a  breach  thereof.  Mowbray  v.  State  (1882) 
88  led.  324. 

Where  a  statute  prescribing  the  form  of  notes  to  be  taken  on  the 
tale  of  school  land  makes  them  joint  and  several  obligations,  and 
specially  declares  that  the  surety  shall  in  all  respects  be  liable  as  a 
principal,  equity  will  enforce  the  liability  and  treat  the  surety  as 
a  several  obligor;  and  his  estate  is  not  discharged  by  his  death  before 
suit  for  loss  is  brought.    Powell  t.  Eettelle  (1844)  6  111.  491. 

And  in  Holthavsen  v.  Kells  (1897)  18  App.  Div.  80,  45  N.  Y. 
ftupp.  471,  it  was  held  that  the  rule  that  the  death  of  one  of  several 
joint  sureties  discharges  his  estate  from  further  liability  did  not  ap- 
ply where  there  was  but  a  single  surety ;  and  that  the  death  of  a 
surety  on  a  covenant  to  pay  rent  stipulated  in  a  lease  did  not  release 
Ms  estate. 

And  there  is  a  dictum  in  Michigan  State  Bank  v.  Leavenworth 
(1856)  28  Vt.  209,  that  a  joint  and  several  guaranty  given  to  secure 
future  advances  is  not  determined  by  the  death  of  the  guarantor. 

And  in  Home  v.  Tartt  (1898)  76  Miss.  304,  24  So.  971,  and 
Gillespie  v.  Hauenxtein  (1895)  72  Miss.  838,  17  So.  602,  where  the 
question  was  as  to  whether  the  heirs  or  representatives  of  deceased, 
a  surety  on  a  guardian's  bond,  were  proper  parties  to  suits  instituted 
to  subject  his  estate  to  the  payment  of  a  shortage,  it  was  impliedly 
held  that  the  surety's  death  did  not  discharge  his  estate  from  lia- 
bility. 

So,  also,  in  Lanisr  v.  Griffin  (1878)  11  S.  C.  565;  Mann  v. 
Everts  (1885)  64  Wis.  372,  25  N.  W.  209;  and  Wallber  v.  WUmanns 
(1903)  116  Wis.  246,  93  N.  W.  47,  where  the  question  involved  was 
whether  the  claim  was  barred  by  the  statute  of  limitations,  it  was 
impliedly  held  that  the  death  of  the  surety  did  not  discharge  his 
estate  from  further  liability. 

And  the  same  was  impliedly  held  in  Jones's  Appeal  (1881)  99 
Pa.  124,  where  it  was  claimed  that  the  confirmation  of  the  executrix's 
account  defeated  the  right  to  recover,  against  the  surety's  estate. 

But  in  Pleasonton's  Appeal  (1874)  75  Fa.  344,  where  a  lease  for 
a  year  wits  determinable  by  either  party  at  the  end  of  the  term  by 
giving  a  month's  notice,  it  was  held  that  where  the  surety  gave  more 
than  half  a  year's  notice  not  to  renew  the  lease  after  the  expiration 
of  the  current  year,  and  subsequently  died  before  the  end  of  the  fol- 
lowing year,  it  was  terminated  by  the  notice  and  the  change  in 
circumstances  produced  by  his  death;  that  it  was  inequitable  to 
continue  the  tenant  for  another  year  on  the  credit  of  the  surety; 
and  that  the  surety's  estate  was  not  liable  for  a  default  occurring 
during  Buch  year. 
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6.  Death  tu  termination  of  Joint  inufenrtaktne*. 

The  common-law  rule  that  the  death  of  a  joint  obligor  discharges 
his  estate  absolutely  from  liability  has  been  held  applicable  to  con- 
tracts of  suretyship. 

Thus,  in  Burgoyne  v.  Ohio  Life  Int.  &  T.  Co.  S  Ohio  St  586, 
where  suit  was  brought  on  a  joint  and  several  note,  the  court  said: 
"By  a  settled  rule  of  common  law,  the  death  of  one  of  the  joint 
makers  of  an  obligation  extinguished  all  remedy  at  law  against  his 
estate.  If  the  contract  was  joint,  the  action  must  be  joint,  and  a 
joint  judgment  must  follow.  But  as  the  same  judgment  could  not 
be  rendered  against  the  survivor,  and  the  personal  representative 
of  the  deceased  party,  the  consequence  was,  that  no  action  at  lav 
could  be  maintained  against  the  personal  representative,  either  joint- 
ly with  the  survivor  or  by  a  separate  suit.  ...  In  such  cases 
relief  was  afforded  in  chancery,  bat  only  when  a  necessity  for  such 
interposition  was  shown  to  exist,  and  therefore  only  upon  the  con- 
dition that  the  remedy  at  law  against  the  Burvivor  had  proved 
fruitless.  .  .  .  And  inasmuch  as  no  equities  arise  against  a 
surety,  and  he  is  only  legally  bound  upon  the  strict  terms  of  the 
obligation  into  which  he  has  entered,  there  is  no  small  show  of  au- 
thority in  the  earlier  cases  for  affirming  that  no  such  interference 
can  be  invoked  against  the  estate  of  a  party  thus  situated." 

And  the  rule  that  the  death  of  a  surety  on  a  joint  undertaking 
discharges  his  estate  absolutely,  both  at  law  and  in  equity,  was  ap- 
plied in  the  following  cases:  Wood  v.  Fisk  (1876)  63  N.  Y.  847, 
20  Am.  Bep.  628  (surety  on  joint  appeal  bond)  ;  Davis  v.  Van  Bwen 
(1878)  73  N.  Y.  587  (surety  on  bail  bond)  j  Conover  v.  Hill  (1875) 
76  111.  342  (sureties  on  joint  bond  of  school  commissioner) ;  Chard 
v.  Hamilton  (1890)  66  Hun,  259,  9  N.  Y.  Supp.  575,  affirmed  with- 
out opinion  in  125  N.  Y.  777,  27  M".  E.  409  (surety  on  joint  bond 
given  for  payment  of  specified  Bum  per  year) ;  Carpenter  t.  Provoost 
(1849)  2  Sandf.  637  (surety  on  joint  bonds  for  payment  of  certain 
debts) ;  Pecker  v.  Julius  (1811)  2  Browne  (Pa.)  31  (joint  surety 
on  bond  securing  loan). 

And  the  same  result  has  been  reached  in  cases  of  sureties  on  joint 
notes.  RiaUy  v.  Brovm  (1876)  67  N.  Y.  160,  Getty  v.  Bmsse  (1872) 
49  N.  Y.  385,  10  Am.  Rep.  379;  Rawstone  v.  Parr  (1827)  3  Buss. 
Ch.  539. 

In  Hauch  v.  Craighead  (1876)  67  N.  Y.  432,  it  was  held  that 
the  death  of  a  surety  on  a  contract  whereby  the  principal  undertook 
to  engage  herself  as  a  prima  donna  discharged  the  surety's  estate 
from  all  liability  both  at  law  and  in  equity,  since  the  obligation  was 
a  joint  one. 

In  the  following  cases  it  was  held  that  the  death  of  a  surety  on  a 
joint  obligation  discharged  his  estate  in  equity  from  subsequent 
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liability  thereon:  Pickersgiil  v.  Lahens  (1873)  15  Wall.  110,  31 
L.  ed.  119;  Fielden  v.  Lahens  (1869)  6  Blatchf.  524,  Fed.  Caa.  No. 
4,773  (sureties  on  joint  stay  bonds) ;  Other  v.  Iveson  (1855)  3 
Drew.  177,  3  Eq.  Eep.  562,  24  L.  J.  Ch.  N.  S.  654, 1  Jnr.  N.  S.  568, 
3  Week.  Bep.  332  (surety  on  check) ;  Bradley  v.  Burwell  (1846)  3 
Denio,  61  (joint  surety  on  guardian's  bond) ;  Waters  v.  Riley  (1828) 
2  Harr.  &  Qt.  305,  18  Am.  Dec.  302  (surety  on  joint  administration 
bond) ;  Kennedy  v.  Carpenter,  2  Whart.  344  (surety  on  joint 
promissory  note). 

And  the  same  has  been  held  in  cases  of  sureties  on  joint  bonds 
given  to  secure  loans.  Weaver  v.  Shryock,  6  Serg.  &  B.  262 ;  Har- 
rison v.  Field  (1795)  2  Wash.  (Va.)  136. 

It  has  been  held  in  some  cases,  however,  that  where  advances  are 
made  on  the  strength  of  the  surety's  undertaking,  or  where  the 
latter  receives  a  personal  benefit  because  of  the  undertaking,  his 
death  will  not  discharge  his  estate  in  equity,  although  the  obliga- 
tion is  a  joint  one.  Shubrick  v.  Russell  (1793)  1  Desauas.  Eq.  320 
(joint  bond  given  to  secure  payment  of  purchase  price  of  planta- 
tion) ;  Lainhart  v.  Reilty,  3  Desanss.  Eq.  690  (joint  bond  executed  to 
secure  bill  of  exchange). 

And  in  Boyd  v.  Bell  (1888)  69  Tex.  735,  7  S.  W.  657,  it  was 
held  that  the  estate  of  a  surety  on  a  joint  note,  given  in  the  place  of 
another  note  which  had  been  executed  by  such  surety  and  which 
was  joint  and  several,  was  not  discharged  in  equity  by  the  death 
of  the  surety,  since  the  latter  participated  in  the  consideration  for 
tbe  note. 

And  iu  Smith  v.  Martin  (1810)  4  Desauss.  Eq.  148,  it  was  held 
that  the  estate  of  a  joint  obligor  on  a  bond  conditioned  to  make 
good  title  to  land  conveyed  by  the  principal  was  not  discharged  in 
equity  by  the  death  of  the  surety. 

o.  Statutes  modifying  rule  am  to  fotnt  vndertaMagm. 

The  technical  rule  of  the  common  law  holding  that  the  death  of 
a  joint  surety  absolutely  relieved  bis  estate  from  subsequent  liability 
on  his  undertaking,  has  led  to  the  passage  of  statutes  abolishing  it. 

These  statutes  provide,  in  substance,  that  when  persons  are  liable 
on  joint  contracts,  and  either  of  them  dies,  his  estate  shall  be  liable 
as  if  the  contract  bad  been  joint  and  several. 

Effect  was  given  to  such  enactments  in  the  following  cases  holding 
sureties  on  joint  noteB  liable:  Eudelson  v.  Armstrong  (1880)  70 
Tnd.  99;  Foster  v.  Sonan  (1899)  22  Ind.  App.  252,  53  N.  E.  667; 
Redman  v.  Marvil  (1881)  73  Ind.  593;  Stothoff  v.  Dunham  (1842) 
19  N.  J.  L.  181 ;  Burgoyne  v.  Ohio  Life  Ins.  £  T.  Co.  (1856)  5 
Ohio  St  586;  Hughes's  Appeal  (1900)  13  Fa.  Super.  Ct.  240; 
Bowman  v.  Kistler  (1859)  33  Pa.  106;  Mays  v.  Cockrum  (1852)  57 
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Tex.  352;  Donnerberg  v.  Oppenheimer  (1896)  15  Wash.  290,  46 
Pac.  254. 

And  such  ft  statute  was  likewise  given  effect  in  Bergstroem  t. 
State  (1882)  58  Tex.  92,  a  case  of  a  joint  surety  on  the  bond  of  a 
trustee  of  community  property. 

The  liability  of  the  estate  of  a  surety  on  a  note  is  not  terminated 
by  hie  death,  although  the  obligation  is  a  joint  one,  where  a  statute 
provides  that  all  causes  of  action  survive  and  may  be  brought  by  or 
Against  the  representatives  of  the  deceased  party,  except  actions  for 
promises  to  marry.    McCoy  v.  Payne  (1879)  68  Ind.  327. 

And  it  was  held  in  Keller's  Estate  (1873)  1  Legal  Chron.  189, 
that  the  death  of  a  joint  surety  on  a  note  did  not  discharge  his 
estate,  although  the  act  changing  the  liability  on  joint  undertak- 
ings was  limited  by  its  wording  to  the  case  of  joint  judgments*, 
pince  it  was  manifest  that  the  legislature  meant  to  cover  cases  of 
death  of  joint  obligors  or  promisors. 

In  Allen  v.  Stovall  (1901)  94  Tex.  618,  63  S.  W.  863,  64  S-  W. 
777,  the  word  "representative"  in  a  statute  providing  that  the  repre- 
sentative of  one  jointly  bound  might  be  charged  as  if  the  obligation 
had  been  several  as  well  as  joint  was  held  to  be  intended  to  include 
heirs  as  well  as  personal  representatives ;  and  the  heirs  of  a  deceased 
surety  on  a  guardian's  bond  were  accordingly  held  liable  for  •  de- 
fault thereon. 

And  in  Dixon  v.  Vandenberg  (1882)  35  N".  J.  Bq.  47,  where 
it  was  sought  to  hold  the  estate  of  a  deceased  surety  on  a  joint  bond 
liable,  the  court  said  that  the  statute  afforded  a  remedy  at  law  in 
authorizing  a  suit  in  like  manner  as  if  the  obligation  hod  been  several 
as  well  as  joint ;  but  that  even  in  the  absence  of  a  remedy  at  law, 
a  court  of  equity  would  not  give  relief  in  the  absence  of  fraud,  ac- 
cident, or  mistake. 

But  it  was  held  in  Fielden  v.  Lahens  (1869)  6  Blatchf.  524,  Fed. 
Cas.  No.  4773,  that  provisions  of  the  New  York  Code  of  Civil  Pro- 
cedure, to  the  effect  that  in  a  suit  upon  a  joint  contract  a  judgment 
may  be  rendered  against  any  or  either  of  the  defendants  severally, 
did  not  have  the  effect  of  making  the  obligation  a  several  one,  where 
they  were  enacted  after  the  bonds  in  suit  were  executed,  the  court 
saying  that  the  legislature  possessed  no  power  to  enact  such  a  statute 
as  to  existing  contracts,  J.  T.  W. 
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BEVAN  v.  WEBB. 

[1901]  2  Ch.  69. 

Also  Reported  in  70  L.  J.  Ch.  N.  8.  536,  49  Week.  Hep.  548,  84  L.  T.  N. 

a  609,  17  Time*  L.  R.  440. 

Fartner*h1p  —  Books  and  accounts  —  Slant  of  partner  to  inspect  — 
inspection  by  agent  —  Partnership  act  1890  (08  A  S*  Tic*. 
chap.  39),  §  94,  aubseo.  9. 

Partnership  articles  provided  that  proper  book*  of  Account  should 
be  kept  by  the  managing  partners  for  the  time  being,  and  that  each 
of  the  partners  should  have  free  access  to,  and  liberty  to  examine  and 
copy,  or  take  extract*  from  any  of  the  books  and  writings  of  the 
partnership  at  all  reasonable  times: — 

Held,  that  under  this  provision,  as  well  as  under  J  24,  subsec.  9, 
of  the  partnership  act  1990,  any  partner  was  entitled  to  have  the 
books  and  accounts  examined  on  his  behalf  by  an  agent  appointed  by. 
him  for  the  purpose,  provided  that  the  agent  was  a  person  to  whom 
no  reasonable  objection  could  be  taken  by  the  other  partners,  the 
agent  also  undertaking  not  to  make  use  of  the  information  which  he 
should  thus  acquire,  except  for  the  purpose  of  confidentially  advising 
his  principal. 

Decision  of  Joyce,  J.  [1901]  1  Ch.  724,  84  L.  T.  N.  8.  299,  17 
Times  L.  R.  333,  reversed. 

(June  6,  1901.) 

Appeal  against  the  decision  of  Joyce,  J.  [1901]  1  Ch.  724, 
refusing  a  motion  by  the  plaintiffs  for  an  injunction  to  restrain 
the  defendants  from  preventing  or  interfering  with  the  exami- 
nation or  investigation  by  F.  C.  Bridges,  a  brewery  and  hotel 
auctioneer  and  valuer,  or  such  other  accountant  or  valuer  as 
might  be  duly  appointed  for  that  purpose  by  the  plaintiffs,  of 
the  books  of  account,  bills,  and  other  writings  kept  by  the  de- 
fendants as  the  managing  partners  of  a  brewery  business  in 
which  the  plaintiffs  were  also  partners. 

The  business  was  carried  on  at  Aberbeeg,  in  Monmouthshire. 

The  partnership  was  constituted  by  articles  of  partnership 
dated  July  4,  1893. 

The  partners  were  John  Richard  Webb  and  John  Edgar 
Webb,  his  son,  who  were  the  defendants;  Agnes  Emily  Webb, 
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widow,  and  Henry  Le  Brasseur,  who  were  the  executors  of  Tom 
Alexander  Webb,  deceased;  the  Rev.  William  Bevan,  of  West 
Hamilton,  Canada,  clerk  in  holy  orders;  Henry  Crook  Bevan, 
of  Nantyglo,  Monmouthshire,  surgeon;  Thomas  Webb  Beran, 
of  the  name  place,  surgeon ;  Harriet  Agnes  Bevan,  of  the  same 
[60]  place,  spinster;  and  the  Rev.  Daniel  Griffiths,  of  Llan- 
gronog,  Cardiganshire,  clerk  in  holy  orders,  and  Mary  Ann 
Dorothy,  his  wife. 

The  articles  contained  (inter  alia)  the  following  clauses: — 

(7)  "The  said  John  Richard  Webb  and  John  Edgar  Webb, 
or  such  of  them  as  shall  from  time  to  time  be  living  and  able 
and  willing  to  act,  shall  be  the  managing  partners  of  the  firm, 
with  full  powers  on  behalf  of  all  the  partners  to  manage  and 
carry  on  the  partnership  business." 

(16)  "Proper  books  of  account  shall  be  kept  by  the  managing 
partners  for  the  time  being,  in  which  all  transactions  relating  to 
the  partnership  business  shall  be  duly  entered,  and  such  books, 
together  with  all  bills,  letters,  and  other  writings  which  shall 
from  time  to  time  concern  the  said  partnership  business,  shall 
be  kept  at  the  counting  house  of  the  partnership,  and  each  of 
the  partners  shall  have  free  access  to  and  liberty  to  examine 
and  copy  or  take  extracts  from  any  of  the  books  and  writings 
of  the  partnership  at  all  reasonable  times." 

The  action  was  brought  by  the  Rev.  William  Bevan,  Henry 
Crook  Bevan,  Thomas  Webb  Bevan,  and  Harriet  Agnes  Robin- 
son (the  wife  of  James  Robinson),  formerly  Harriet  Agnes 
Bevan,  spinster,  against  the  managing  partners. 

Negotiations  had  taken  place  between  the  plaintiffs  and  the 
defendants  with  reference  to  a  proposed  Bale  of  the  plaintiffs' 
shares  in  the  business  to  the  defendants.  The  plaintiffs  desired 
that  the  partnership  books  should  be  examined  and  investigated 
on  their  behalf  by  a  professional  valuer,  for  the  purpose  of 
ascertaining  the  value  of  their  shares,  and  they  nominated  for 
the  purpose  Mr.  F.  C.  Bridges,  a  brewery  and  hotel  auctioneer 
and  valuer.  The  defendants  raised  no  personal  objection  to 
him,  but  they  asserted  that  the  right  of  inspection  given  to  the 
partners  by  clause  16  was  a  merely  personal  right,  and  that  it 
could  not  be  exercised  by  means  of  an  agent    The  defendants 


w  Google 


BEVAN  t.  WEBB.  B5B 

wore,  however,  willing  that  the  partnership  books  should  bo 
examined  on  behalf  of  the  plaintiffs  by  the  auditors  of  the  firm, 
and  that  the  results  obtained  from  the  auditors  should  be  sub- 
mitted by  the  plaintiffs  to  a  valuer  selected  by  them. 

In  the  course  of  a  correspondence  which  took  place,  the 
[61]  plaintiffs'  solicitor,  on  November  1,  1900,  wrote  as  fol- 
lows to  the  defendants'  solicitors:  "My  clients  claim  to  nomi- 
nate whoever  they  think  proper  to  make  the  investigation  on 
their  behalf,  provided  of  course  that  the  person  appointed  is  of 
standing,  and  not  in  himself  objectionable.  They  claim  to  have 
a  full  and  complete  examination  of  the  books  of  the  partner- 
ship, and  they  also  claim  to  be  entitled  to  inspection  of  the  prop- 
erties and  other  assets  of  the  partnership." 

In  reply  to  this  the  defendants'  solicitors  on  the  same  day 
wrote  as  follows:  "We  do  not  think  the  articles  entitle  any 
partner  to  send  a  vainer  (although  he  may  be  a  person  of  stand- 
ing, and  not  in  himself  objectionable)  to  make  an  examination 
of  the  books,  or  to  inspect  the  properties  and  other  assets  of 
the  partnership,  and  until  yon  satisfy  us  that  such  power  is 
given,  we  on  behalf  of  the  managing  partners  decline  to  allow 
it" 

Ultimately,  on  January  5,  1901,  the  plaintiffs  issued  the  writ 
in  this  action,  by  which  they  claimed — 

(1)  A  declaration  that  they  were  entitled,  by  or  through  an 
independent  accountant  or  valuer  to  be  appointed  by  them  for 
the  purpose,  to  examine  and  to  copy  or  take  extracts  from  all 
the  books  of  account,  bills,  and  other  writings  kept  by  the  de- 
fendants as  the  managing  partners  of  the  business. 

(2)  An  injunction  to  restrain  the  defendants  from  prevent- 
ing or  interfering  with  the  examination  or  investigation  of  the 
books  of  account,  bills,  and  other  writings  by  such  accountant 
or  valuer  as  might  be  duly  appointed  by  the  plaintiffs  for  that 
purpose. 

The  plaintiffs  moved  for  an  injunction  as  above  stated. 
Joyce,  J.,  refused  the  application. 
The  plaintiffs  appealed. 

Younger,  KG.,  and  Lyttelton  Chubb,  for  the  plaintiffs, 
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It  is  submitted  that,  as  an;  partner  has  the  right  under  clause 
16  of  the  articles  to  bare  access  to  and  to  examine  and  copy  the 
books  of  the  partnership,  he  is  entitled  to  do  this,  not  only  per- 
sonally, but  also  by  means  of  an  agent,  provided  that  the  agent 
is  a  person  -who  is  not  objected  to,  or  who  cannot  reasonably 
[82]  be  objected  to,  by  the  other  partners,  and  provided  that 
this  right  of  inspection  is  not  unfairly  or  oppressively  exercised. 
The  defendants  have  not  raised  any  personal  objection  to  Mr. 
Bridge ;  their  objection  applies  to  any  agent,  and  they  say  that 
the  right  is  only  a  personal  right  of  the  partner.  The  plaintiffs 
are  persons  who  have  no  practical  knowledge  of  the  business, 
and  are  not  acquainted  with  bookkeeping,  and  the  right  of  in- 
spection which  is  given  to  them  will  be  nugatory,  if  they  may 
not  employ  an  expert  to  make  the  inspection  on  their  behalf. 
On  principle  it  would  seem  that  the  plaintiffs  are  entitled  to 
employ  an  agent  to  do  on  their  behalf  that  which  they  are  en- 
titled to  do  themselves.  Clause  16  of  the  articles  is  in  substance 
equivalent  to  §  24,  subs.  9,1  of  the  partnership  act  1890  (53  & 
64  Vict  chap.  39) ;  so  that  the  question  is  one  of  general  im- 
portance. Joyce,  J.,  relied  on  the  absence  of  authority  on  the 
point  But  there  is  no  authority  adverse  to  the  plaintiffs'  claim, 
except  an  obiter  dictum  of  Lord  Colonsay  in  a  Scottish  case 
Cameron  v.  McMurray  (1856)  17  Dunlop,  1142,  1143,  where 
the  learned  Judge  said,  "It  is  not  the  privilege  of  a  partner  to 
introduce  a  stranger  to  examine  the  books."  This  dictum  was 
not  adopted  by  the  other  Judges,  and  in  fact  in  that  case  inspec- 
tion by  an  agent  was  allowed.  In  Brown  v.  Perkins  (1843)  8 
Hare,  540,  8  Jur.  186,  the  representatives  of  a  deceased  partner 
were  allowed  to  inspect  the  partnership  books  by  means  of  an 
agent  The  inspection  in  that  case  was,  no  doubt,  as  Joyce,  J., 
said,  incidental  to  a  litigation  between  the  partners;  but  the 
reasoning  of  Wigram,  V.C.,  goes  further  than  the  particular 
case.  And  litigation  does  not  give  a  partner  any  greater  right 
of  access  to  the  partnership  books.  Dadswell  v.  Jacobs  (1887) 
34  Ch.  D.  278,  56  L.  J.  Ch.  N.  S.  233,  55  L.  T.  N.  S.  857,  35 

>  Sec.  24,  aubtee.  9 :  "The  partnership  books  are  to  be  kept  at  the  place 
of  business  of  the  partnership  (or  the  principal  place,  if  there  it  more 
then  one),  and  every  partner  may,  when  be  thinks  fit,  ban  anceaa  to  and 
inspect  and  copy  any  of  then.'' 
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Week.  Sep.  261,  was  a  case  of  principal  and  agent,  bat  the  ob- 
servations of  the  Judges  apply  to  a  case  of  partnership.  Lind- 
ley,  L.J.,  said  (34  Ch.  D.  286):  "No  doubt  the  principal 
is  entitled  to  come  and  see  the  books  if  he  likes,  and  he  is 
entitled  to  have  a  copy  of  them  Bent  by  the  agent  at  the  prin- 
cipal's [63]  expense.  There  is  no  controversy  about  that,  and  I 
am  not  at  all  prepared  to  deny  his  right  to  have  the  books  in- 
spected by  a  person  whom  the  court  thinks  is  a  proper  person 
in  case  of  dispute  on  that  point.  But  I  deny  altogether  the  prin- 
ciple which  has  been  so  stoutly  contended  for,  that  the  principal 
has  a  right  to  say  he  can  appoint  whom  he  likes,  whether  he 
makes  a  reasonable  appointment  or  not."  In  Trego  v.  Hunt 
[1895]  1  Ch.  462,  Lord  Halsbury  said  (Id.  471),  speaking  of 
the  defendant,  that  the  partnership  books  "are  as  much  his 
books  as  they  are  the  books  of  each  of  the  other  partners;"  and 
he  added:  "Each  partner,  as  a  partner,  is  entitled  to  every 
piece  of  information  for  any  purpose  which  the  partnership 
books  may  give  him."  And  Lindley,  L.J'.,  said  (Id.  472) : 
"He  has  a  right  to  use  the  books  for  any  purpose  which  is  not 
illegitimate  or  illegal."  And  in  the  same  case,  in  the  House 
of  Lords,  Trego  v.  Hunt  [1896]  A.  C.  7,  65  L.  J.  Ch.  N.  S.  1, 
73  L.  T.  N.  8.  614,  44  Week.  Rep.  225,  12  Eng.  Eul.  C»b.  442, 
Lord  Davey  said  (Id.  26) :  "As  well  under  the  general  law  as 
under  the  express  provision  of  the  articles  of  partnership,  the 
defendant  was  entitled  during  the  partnership  to  have  access  to 
the  books,  and  to  make  copies  thereof  or  extracts  therefrom." 
These  cases  establish  the  absolute  unrestricted  right  of  a  part- 
ner to  all  the  information  contained  in  the  partnership  books. 
Again,  in  cases  under  §  43  of  the  companies  act  1862,  inspec- 
tion by  an  agent  has  been  allowed.  In  In  re  Credit  Co.  (1879) 
11  Ch.  D.  256,  48  L.  J.  Ch.  N.  S.  221,  27  Week.  Rep.  380,  it 
was  held  that  the  solicitor  of  a  shareholder  was  entitled  to  in- 
spect on  his  behalf  the  company's  register  of  mortgages,  the 
right  of  inspection  being  in  terms  given  by  §  43  of  the  com- 
panies act  1862,  to  a  creditor  or  member  of  the  company.  And 
in  Mutter  v.  Eastern  and  Midlands  By.  Co.  (1888)  38  Ch.  D. 
92,  57  L.  J.  Ch.  N.  S.  615,  59  L.  T.  1ST.  S.  117,  36  Week.  Rep. 
401,  it  was  held  that  the  right  to  inspect  the  register  of  deben- 
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tare  stockholders  given  to  stockholders  and  others  hy  §  28  of  the 
companies  clauses  act  1863,  includes  a  right  to  take  copies.  The 
principle  of  that  decision  applies.  Inspection  of  the  books  by 
the  partner  himself  would  be  useless. 

Hughes,  K.O.,  and  G.  Cave,  for  the  defendants.  It  is 
[64]  submitted  that,  in  the  absence  of  express  agreement,  a 
partner  has  no  right  to  employ  an  agent  to  inspect  the  partner- 
ship books ;  the  right  of  inspection  is  limited  to  the  partner  him- 
self. Sec.  24,  Bubsec.  9,  of  the  partnership  act  1890,  is  in  sub- 
stance identical  with  clause  16  of  these  articles,  and  it  gives  the 
partners  the  right  to  inspect  the  partnership  books.  As  the 
act  contains  a  eode  of  partnership  law,  if  it  had  been  intended 
that  a  partner  should  he  entitled  to  employ  an  agent  to  inspect 
the  books,  one  would  have  expected  that  the  code  would  contain 
an  express  provision  to  that  effect. 

[Stirling,  L.J. :  As  a  general  rule,  a  man  may  do  by  an 
agent  that  which  he  may  do  himself.] 

Partners  would  object  strongly  to  their  books  being  inspected 
by  someone  who  might  be  a  rival  in  trade.  In  the  case  of 
litigation  between  partners  there  is,  no  doubt,  a  greater  right  of 
inspection,  in  order  that  the  litigants  may  be  able  to  put  their 
case  before  the  court,  and  under  the  rules  the  court  has  power 
to  enforce  inspection  of  documents.  The  macntt)  Expr&ssio 
uniug  exclvsio  aiterius,  applies.  See.  24,  subsec  9,  must  mean 
that  in  the  absence  of  agreement  a  partner  has  no  right  to 
depute  an  agent  to  inspect  the  books  for  him. 

[Stirling,  L.J. :  Yon  could  not  say  that  the  managing  part- 
ner must  keep  the  books  in  his  own  handwriting.  Why,  then, 
may  not  the  other  partners  employ  an  agent,  e.g.,  to  make  copies 
of  the  entries  in  the  books  ?] 

The  plaintiffs'  claim  is  to  employ  any  person  they  think  fit  to 
inspect  the  books,  provided  he  is  not  personally  objectionable. 

[Collins,  L.  J. :  Of  course,  the  right  cannot  be  used  to  the 
detriment  of  the  other  partners.] 

The  relation  of  partners  is  founded  on  mutual  confidence, 
and  it  involves  the  necessity  of  secrecy  as  regards  the  business, 
and  this  of  itself  excludes  the  right  of  inspecting  the  books  by 
an  agent     It  might  be  of  the  utmost  importance  that  the 
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secrets  of  the  business  should  not  be  disclosed  to  a  stranger. 
In  Brown  v.  Perkins  (1843)  2  Hare,  540,  8  Jnr.  186,  there 
was  a  litigation  after  the  dissolution  of  the  partnership  by  the 
death  of  a  partner.  In  Dadswell  v.  Jacobs  (1887)  34  Ch.  D. 
278,  56  L.  J.  Ch.  N.  S.  233,  55  L.  T.  N.  S.  857,  35  Week.  Rep. 
261,  the  question  arose  between  principal  and  agent,  [60]  not 
between  partners,  and  there  it  was  held  that  the  principal  could 
not  compel  the  agent  to  produce  his  books  to  any  person  what- 
ever whom  the  principal  might  appoint 

[Stirling,  L.J.:  A  partner  could  copy  the  entries  in  the 
books  himself,  and  then  he  could  show  the  copy  to  a  stranger 
for  the  purpose  of  obtaining  advice.] 

Sec.  31  of  the  partnership  act  1890  provides  that  an  assign- 
ment by  a  partner  of  his  share  in  the  partnership  does  not  en- 
title the  assignee  to  interfere  in  the  management  or  administra- 
tion of  the  business,  or  to  inspect  the  partnership  books. 

If  the  plaintiffs  are  right,  a  partner  assigning  his  share  might 
appoint  the  assignee  his  agent,  and  he  would  thus  indirectly 
obtain  information  about  the  partnership,  and  would  evade  the 
provisions  of  §  31. 

The  difference  between  the  right  of  inspection  in  an  action 
and  where  there  is  no  litigation  is  illustrated  by  Williams  v. 
Prince  of  Wales  Life,  &c,  Co.  (1857)  23  Beav.  838,  3  Jur. 
N.  S.  55.  In  an  action,  according  to  die  practice  either  party 
can  have  production  of  documents  from  his  opponent,  and  the 
production  may  be  to  his  solicitor,  because  the  court  has  com- 
plete control  over  the  solicitor.  This  was  pointed  out  by  Cot- 
ton, L.J.,  in  Dadswell  v.  Jacobs  (1887)  34  Ch.  D.  282,  56  L. 
J.  Ch.  N.  S.  233,  55  L.  T.  N.  S.  857,  35  Week.  Rep.  261. 

[Collins,  L.  J. :  Could  not  the  court  in  the  present  case  re- 
quire the  agent  to  undertake  not  to  disclose  the  contents  of  the 
books  to  any  other  person  f  And,  if  so,  would  not  the  court 
have  the  same  control  as  in  an  action  C] 

In  Dadswell  v.  Jacobs  (1887)  34  Ch.  D.  278,  56  L.  J.  Ch. 
N.  S.  233,  55  L.  T.  N.  S.  857,  35  Week.  Rep.  261,  the  court 
were  inclined  to  think  that  Buch  an  action  as  the  present  could 
not  be  maintained,  i.e.,  an  action,  not  for  a  specific  purpose  in 
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aid  of  which  inspection  of  the  books  might  be  ordered,  but  only 
to  enforce  inspection. 

The  cases  under  the  companies  acts  bear  no  analogy  to  part- 
nership cases.  In  In  re  Credit  Co.  (1879)  11  Ch.  D.  256,  48 
L.  J.  Ch.  N.  S.  221,  27  Week.  Rep.  380,  the  inspection  was 
of  the  company's  register  of  mortgages,  which  is  a  document 
of  a  quasi  public  nature.  In  In  re  West  Devon  Great  Consols 
[68]  Mine  (1884)  27  Ch.  D.  106,  51  L.  T.  N.  S.  841,  32  Week. 
Hep.  890,  Cotton,  L.J.,  said  (27  Ch.  D.  110),  that  the  right 
of  inspection  of  the  company's  books  under  §  22  of  the  stan- 
naries act  1855  was  peculiar  to  the  shareholder  himself.  At 
the  time  of  the  execution  of  the  articles  it  was  known  that  one 
of  the  partners  was  residing  in  Canada,  and  the  proper  infer- 
ence is  that,  if  it  had  been  intended  that  he  should  be  entitled 
to  employ  an  agent  to  inspect  the  books,  there  would  have  been 
an  express  provision  to  that  effect.  The  court  will  have  regard 
to  the  views  of  the  other  partners,  who  own  three  fourths  of  the 
business.  They  are  willing  to  give  the  plaintiffs  any  reasonable 
information  to  enable  them  to  ascertain  the  value  of  their 
shares,  but  they  are  unwilling  that  the  secrets  of  the  trade  should 
be  disclosed  to  strangers. 
Younger,  K.C.,  in  reply. 

[Stirling,  L.J.:  Ib  Mr.  Bridges  willing  to  give  an  under- 
taking to  the  court  not  to  make  use  of  the  information  he  may 
acquire  from  the  books,  for  any  purpose  but  that  of  advising 
the  plaintiffs  as  to  the  value  of  their  shares?] 

He  will,  no  doubt,  do  so ;  but,  if  he  will  not,  the  plaintiffs  are 
ready  to  nominate  another  person. 

In  In  re  West  Devon  Great  Consols  Mine,  supra,  the  company 
resisted  inspection  entirely.  The  order  for  inspection  was  af- 
firmed, but  Cotton,  L.J.,  without  any  argument  on  the  point, 
expressed  an  opinion  that  the  right  of  inspection  was  only  per- 
sonal to  the  shareholder.  The  other  Judges  said  nothing  about 
that  The  defendants'  construction  of  §  24,  subsec.  9,  of  the 
partnership  act  1890,  is  too  narrow;  the  practical  effect  of  it 
would  be  to  deprive  an  absent  or  infirm  partner  of  the  right  of 
inspecting  the  books. 
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Collins,  L.J.,  after  reading  the  notice  of  motion  for  an 
injunction,  continued:  The  plaintiffs  are,  aa  they  have  been 
described,  sleeping  partners  in  a  brewery  business,  which  is 
carried  on  by  the  defendants  as  the  managing  partners.  The 
plaintiffs  have  a  considerable  interest  in  the  business.  One  of 
them  resides  in  Canada.  Some  of  the  other  plaintiffs  are  ladies, 
and  all  of  them  are  persona  of  no  technical  experience  in  such 
[67]  a  business.  The  defendants  are  actually  carrying  on,  and 
are  in  possession  of,  the  business  as  managers  of  it.  [His  Lord- 
ship read  clause  16  of  the  articles  of  partnership,  and  con- 
tinued : — ] 

Negotiations  had  been  going  on  between  the  sleeping  partners, 
on  the  one  hand,  and  the  managing  partners,  on  the  other,  with 
a  view  to  the  acquisition  by  the  managing  partners  of  the 
interest  of  the  sleeping  partners  in  the  business,  and  an  offer 
had  been  made  by  the  managing  partners  of  a  minimum  price 
of  32,0OOZ.,  any  surplus  above  that  to  be  ascertained  by  arbitra- 
tion; and  it  was  in  view  of  that  offer  that  the  plaintiffs  were 
desirous  of  obtaining  the  inspection  which  they  sought.  The 
defendants  absolutely  refused  to  give  the  inspection  asked  for, 
that  is,  inspection  by  a  person  named  by  the  sleeping  partners, 
unless  and  until  those  partners  had  bound  themselves  by  con- 
tract to  sell  their  interest  to  the  managing  partners.  The  ques- 
tion therefore  arises,  whether  the  sleeping  partners  have  a  right 
to  claim  inspection  by  some  person  (other  than  themselves) 
to  whom  the  defendants  can  have  no  reasonable  objection.  The 
question  in  controversy  between  the  partners  is  formulated  by 
two  letters  of  November  1,  1900.  [His  Lordship  read  the 
passages  above  quoted  from  those  two  letters,  and  continued : — ] 

Those  two  letters  open  the  controversy  and  enable  us  to  dis- 
tinguish the  point  in  issue.  Joyce,  J.,  has  held  that  clause  16 
of  the  articles  does  not  give  the  sleeping  partners  a  right  to 
inspect  by  any  person  other  than  themselves — that  the  right  is 
a  mere  personal  one,  not  carrying  with  it  any  right  to  appoint 
an  agent  for  the  purpose  of  inspection.  Clause  16  is  practically, 
though  not  identically,  in  the  terms  of  subsec.  9  of  §  24  of  the 
partnership  act  1890.  [His  Lordship  read  subsec.  9,  and  con- 
tinned: — ] 

B.  K  Cm.  Vol.  II.— fll. 
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Joyce,  J.,  in  his  judgment  deals  with  the  matter  as  being 
entirely  free  from  authority.  He  says  there  is  no  authority  in 
favor  of  the  plaintiffs*  contention,  and  he  also,  I  think,  says 
that  there  is  no  authority  against  it.  The  Scottish  case — 
Cameron  v.  M'Murray  (1855)  17  Dunlop,  1142 — was  cited,  in 
which  a  dictum  of  Lord  Colonsay  was  said  to  be  adverse  to  the 
plaintiffs'  contention;  but,  if  that  dictum  is  really  adverse, 
Joyce,  J.,  does  not  seem  to  [68]  have  considered  it.  He  cer- 
tainly did  not  treat  it  as  adverse,  because  he  said  the  matter  was 
res  tntegra  as  regards  authority,  and  was  therefore  to  be  dealt 
with  as  a  question  of  principle. 

Now,  that  being  so,  in  endeavoring  to  construe  clause  16  of 
the  articles  and  §  24,  aubsec.  9,  of  the  act,  which  are,  I  think, 
practically  on  all  fours,  I  ask,  what  is  the  object  with  which 
this  right  or  permission  or  privilege  is  given  to  each  of  the 
partners  in  a  partnership?  What  is  the  common-sense  mean- 
ing of  it?  Surely  the  object  is  to  enable  the  partners  to  ascer- 
tain the  position  of  the  partnership  business.  The  partnership 
business  is  their  own  business,  the  books  are  their  own  books, 
and  each  of  them  has  a  right  in  them.  Of  course,  their  rights 
are  qualified  and  regulated  by  the  corresponding  rights  of  the 
other  partners;  but  the  books  which  they  desire  to  inspect, 
and  which  they  have  a  right  to  inspect,  are  their  own  books. 
For  what  purpose  is  this  provision  made?  It  must  be  that 
the  partners  may  be  able  to  inform  themselves  of  the  position 
of  the  partnership.  It  is  said  that,  because  there  is  no  provision 
either  in  the  articles  or  in  the  act  enabling  the  partners  in 
express  terms  to  inspect  by  the  agency  of  someone  else,  the 
right  so  to  inspect  is  excluded.  But  again  I  ask,  What  is  there 
to  found  the  presumption  that  there  is  such  an  exclusion,  for 
there  is  certainly  no  express  exclusion  ?  It  must,  if  at  all,  be 
implied,  because  the  word  "agent"  has  not  been  used.  If  I 
were  dealing  with  a  matter  not  relating  to  a  partnership,  I 
should  say  that  prima  facie  a  permission  accorded  to  a  specified 
person  to  do  an  act  is  accorded  to  him  or  his  agents.  If  the 
object  is  to  enable  him  effectually  to  make  use  of  the  right 
secured  to  him,  and  if  that  effectual  user  involves  his  using 
some  means  to  that  end — for  instance,  if  he  is  a  near-sighted 
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man,  the  me  of  spectacles,  or  if  he  cannot  see  at  all  and  he 
must  make  use  of  another's  eyes,  instead  of  his  own,  or  if 
being  empowered  to  take  copies  of  documents  he  cannot  write, 
having  lost  his  hands,  and  must  nse  the  hands  of  someone  else 
— I  should  say  that  prima  facie  the  permission  to  do  a  thing 
carries  with  it  the  right  to  nse  the  instrument  necessary  to 
prevent  that  right  so  conferred  from  being  rendered  ineffective, 
unless  there  is  anything  in  the  nature  of  the  right  or  in  the 
[68]  relations  of  the  parties  from  which  we  are  bound  to  infer 
that  the  right  must  be  in  some  way  limited.  Can  we  find  any- 
thing here  to  suggest  a  limitation  in  the  fact  that  the  books  which 
are  to  be  inspected  are  the  books  of  a  partnership!  It  seems 
to  me  that  there  is  nothing  whatever  in  the  fact  that  a  man  is 
a  partner  which  can  narrow  the  prima  fade  right  to  use  to  the 
full  extent  the  privilege  which  is  accorded  to  him.  To  hold 
otherwise  would  amount  to  saying  that,  while  all  the  partners 
ought  to  be  on  an  equal  footing,  and  ought  to  have  equal  op- 
portunities of  informing  themselves,  from  time  to  time,  of  the 
position  of  the  partnership,  yet  if  it  should  happen  that  some 
partner,  either  from  mental  infirmity,  or  from  want  of  experi- 
ence in  the  particular  business,  or  from  physical  incapacity,  was 
unable  to  avail  himself  of  the  right  personally,  he  must  cease 
to  be  on  equal  terms  with  the  other  partners,  and  be  debarred 
from  using  the  only  means  by  which  he  could  put  himself  in 
a  position  of  equality,  and  gain  that  information  which  it  is 
absolutely  essential  that  he  should  possess.  I  cannot  believe 
that  any  act  of  Parliament  could  have  been  intended  to  bring 
about  such  a  result,  and  I  certainly  cannot  think  that  any 
persons  could  have  intended  to  curtail  their  rights  as  partners 
in  such  a  way.  It  seems  to  me  that,  so  far  from  the  presump- 
tion being  against  the  intention  to  confer  such  a  right,  the  pre- 
sumption is  all  the  other  way,  and  that  the  onus  should  be  on 
those  who  deny  it  to  point  to  words  suggesting  such  an  exclusion. 
That,  as  it  appears  to  me,  is  the  position  of  the  matter  re- 
garded from  the  mere  common-sense  point  of  view,  a  priori, 
and  without  reference  to  any  of  the  authorities.  There  is,  of 
course,  a  natural  common-sense  limitation  of  such  a  right  of 
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inspection.  The  inspection  is  to  be  of  books  and  documents  in 
which  all  the  partners  are  interested,  and  the  inspection  can- 
not be  made  in  such  a  way  as  to  curtail  the  rights  or  prejudice 
the  position  of  the  other  partners.  They  are  all  interested  in 
the  matter,  and  one  partner  cannot  assert  his  right  in  deroga- 
tion of  the  rights  of  the  others.  But  the  interests  of  the  others 
can  be  amply  safeguarded  by  placing  a  limitation  upon  the  par- 
ticular agency  which  the  inspecting  partner  desires  to  [70]  em- 
ploy. The  agent  employed  must  be  a  person  to  whom  no 
reasonable  objection  can  be  taken,  and  the  purpose  for  which 
he  seeks  to  use  the  right  of  inspection  must  be  one  consistent 
with  the  main  purposes  and  the  well-being  of  the  whole  partner- 
ship. That  rule  is  easy  of  application.  In  the  letters  which 
I  have  read,  which  formulate  the  issue  between  the  partners, 
there  is  no  suggestion  of  any  personal  objection  to  the  gentle 
man  named  by  the  plaintiffs  to  make  the  inspection  on  their 
behalf,  and  the  court  would,  of  course,  be  prepared  to  impose 
a  fetter  upon  the  user  by  him  of  the  information  which  he  may 
acquire  in  that  way. 

Having  now  said  thus  much  as  to  the  a  priori  position, 
dealing  with  the  matter  on  principle,  I  will  consider  shortly 
how  far  there  ia  authority  on  the  point.  It  seems  to  me  that, 
if  the  point  has  not  been  in  express  terms  decided,  the  prin- 
ciple which  lies  at  the  root  of  it  has  been  assumed  in  more  than 
one  case.  So  far  from  the  point  being  free  from  authority,  it 
seems  to  me  that  all  the  real  authority  is  in  favor  of  the  view 
which  I  have  indicated.  I  think  the  first  case  cited  by  Mr. 
Younger  has  a  very  direct  bearing  upon  the  point,  that  is  Brown 
v.  Perkins  (1843)  2  Hare,  540,  8  Jur.  186.  The  facts  are  thus 
stated;  "Brown  and  Perkins  were  solicitors  in  partnership  at 
Merthyr  TydviL  Brown  died,  and  his  representatives  filed  a 
bill  against  the  surviving  partner  for  an  account;  and,  an  an- 
swer being  put  in,  the  plaintiffs  moved  for  the  production  of  the 
papers  admitted  in  the  answer  of  the  defendant  to  be  in  his  pos- 
session and  material  to  the  account  The  defendant  stated  that 
many  of  the  papers  referred  to  related  to  the  business  of  the 
clients  of  himself  and  his  late  partner,  and  concerned  matters 
in  which  they  had  been  intrusted  in  their  professional  character 
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in  secrecy  and  confidence ;  and  that  the  disclosure  of  such  mat- 
ters to  the  solicitor  of  the  plaintiffs,  who  practised  in  the  same 
town  and  neighborhood,  might  be  prejudicial  to  such  clients; 
and  would  be  a  breach  of  duty  towards  them;  and  that  in  sev- 
eral of  such  matters  the  solicitor  of  the  plaintiffs  was  employed 
adversely,  in  hia  professional  capacity,  for  other  persons."  Wig- 
ram,  V.C.,  said  (2  Hare,  541) :  "The  partners  themselves,  if 
they  had  been  both  [71]  living,  and  the  question  of  account  had 
arisen  between  them,  would  both  have  been  entitled  to  see  the 
papers  which  are  part  of  the  materials  for  taking  the  account; 
and  it  must,  I  think,  follow  that  either  of  the  partners  might 
have  employed  a  competent  agent  for  the  purpose  of  examining 
the  papers  on  hia  behalf.  If  this  be  not  so,  no  solicitor  can  em- 
ploy another  person  to  assist  in  the  settlement  of  his  partnership 
accounts,  without  submitting  to  have  such  accounts  taken  in  an 
insufficient  manner.  In  this  case,  I  should  think  it  would  be  a 
reasonable  course  for  the  papers  to  be  inspected  by  some  dis- 
interested person, — such  as  a  town  solicitor,  or  one  not  prac- 
tising in  the  neighborhood  of  these  parties ;  but  such  an  arrange- 
ment, if  made,  must  he  by  consent."  The  comment  made  on 
that  case  is  that  there  the  inspection  was  in  a  litigation,  that 
it  was  ancillary  to  the  main  purpose  of  the  litigation,  and  not 
itself  the  main  purpose,  and  it  is  said  that  that  distinction  is 
sufficient  to  prevent  the  case  from  having  any  bearing  upon  the 
present  discussion.  I  take  exception  to  that  on  two  grounds: 
First,  I  say  that  the  decision  is  not  limited  to  the  rights  of  part- 
ners in  litigation,  because  the  Vice  Chancellor  puts  that  as  an 
«  fortiori  case.  He  considers  what  would  have  been  the  rights 
of  the  two  partners  if  they  had  both  been  alive,  and  not,  as  I 
understand  him,  engaged  in  a  contentious  suit  for  an  account, 
but  as  if  without  litigation  the  one  were  demanding  from  the 
other  an  account  He  says  that  in  that  case  the  partner  would 
have  been  entitled  to  examine  the  partnership  books,  and  for 
that  purpose  to  employ  a  competent  agent.  This  amounts,  as 
it  seems  to  me,  to  an  expression  of  the  Vice  Chancellor' a  opinion, 
as  to  the  rights  of  a  partner  in  the  absence  of  litigation.  But, 
even  if  the  right  is  limited  to  litigation,  I  do  not  see  that  that 
limitation  is  very  material  in  the  present  case.     For  what  is  the 
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meaning  of  granting  inspection  in  a  litigation  I  The  court  has 
to  determine  whether  the  case  is  one  in  which  the  party  who 
asks  for  it  should  have  inspection,  and  when  once  the  court  has 
arrived  at  the  conclusion  that  he  ought  to  have  inspection,  it 
is  in  the  same  position  as  we  are  now,  unless  the  partnership 
deed  or  the  nature  of  its  conditions  negatives  the  right  In  the 
present  case  the  person  who  is  asking  for  it  has  a  right  of 
[72]  inspection,  and  that  is  all  which  would  be  decided  in  a  lit- 
igation. It  having  been  decided  that  the  partner  has  a  right  to 
inspection,  how  is  that  right  to  be  effectually  exercised  t  There 
is  no  less  necessity'  for  its  being  effectual  when  it  is  given  by  a 
private  agreement  than  when  it  is  given  as  the  result  of  litiga- 
tion. In  either  case  the  question  is,  How  is  the  inspection  to  be 
effectual!  When  once  you  have  construed  the  private  agree- 
ment, and  desire  to  give  effectual  inspection,  then  you  give  it 
exactly  on  the  same  principle,  and  judge  it  by  the  same  standard 
as  in  the  case  of  litigation.  If  as  the  result  of  litigation  the 
inspection  can  be  effectual  only  by  the  introduction  of  a  third 
person  as  agent,  in  the  same  way  it  can  only  be  effectual  when 
it  is  given  under  a  private  agreement  Therefore  Brown  v. 
Perkins  (1843)  2  Hare,  540,  8  Jur.  186,  appears  to  me  to  be 
a  decision  in  favor  of  the  view  which  I  am  taking. 

Again,  Dadswell  v.  "Jacobs  (1887)  34  Ch.  D,  278,  although  it 
did  not  relate  to  a  partnership,  seems  to  me  an  a  fortiori  case. 
The  headnote  is  this:  "A  firm  of  merchants  residing  abroad 
brought  an  action  against  their  agent  in  this  country,  claiming 
production  of  the  documents  relating  to  their  business  to  a  per- 
son appointed  by  them  for  that  purpose.  The  defendant  put  in 
a  defense,  stating  that  the  person  appointed  by  the  plaintiffs  was 
a  clerk  in  a  rival  and  unfriendly  house  of  business,  for  which 
reason  he  objected  to  produce  the  documents  to  him,  but  that  he 
was  willing  to  produce  them  to  any  proper  person.  The  plain- 
tiffs moved,  under  order  xxv.  r.  4,  to  strike  out  the  defense. 
Held  (affirming  the  decision  of  Cbitty,  J.),  that,  although  a 
principal  had  a  general  right  to  the  production  of  documents  in 
the  hands  of  his  agent  to  any  person  appointed  by  him,  he  cannot 
insist  on  their  being  produced  to  an  improper  person ;  and  there- 
fore the  defense  disclosed  a  reasonable  answer  to  the  claim." 
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Cotton,  L.J.,  sayB  (34  Ch.  D.  281) :  "The  plaintiffs  are  abroad, 
and  of  course  it  was  the  duty  of  the  defendant,  as  agent,  to  pro- 
duce to  the  principals  any  accounts  that  were  kept  for  them ;  and 
where  the  principal  is  abroad,  in  my  opinion  the  agent  is  bound 
to  produce  to  any  properly  appointed  agent  of  the  principal 
[73]  any  books  of  account  kept  for  the  principal."  It  is  said 
that  the  present  case  is  between  partners,  and  that  that  case  was 
one  of  agency.  But  partnership  is  only  one  division  of  the 
law  of  agency.  A  partner  is  a  principal,  but  he  is  also  an 
agent,  and  so  this  is  even  an  a  fortiori  case.  If  the  right  to 
inspection  by  an  agent  exists  as  between  principal  and  agent, 
it  seems  to  me  a  fortiori  that  it  ought  to  exist  where  the  rela- 
tion is  not  only  that  of  principal  and  agent,  but  each  party  is  for 
certain  purposes  a  principal.  Therefore  I  think  that  case  is 
an  authority  that,  in  the  absence  of  any  special  agreement, 
there  arises  out  of  the  relation  of  principal  and  agent  the  right 
to  inspection  of  the  agent's  accounts,  and  that  the  inspection 
can  be  made,  when  the  circumstances  justify  it,  by  means  of 
an  agent.  In  the  present  case  one  of  the  partners  who  are 
seeking  inspection  happens  to  be  abroad,  but  that  is  only  one 
particular  circumstance  which  shows  that  that  mode  of  inspec- 
tion is  the  only  effectual  one.  It  does  not  exhaust  all  the  cases 
in  which  inspection  can  only  be  effectual  if  made  by  an  agent 
Then  Lindley,  I.J.,  said  (34  Ch.  D.  286)  :  "No  doubt  the  prin- 
cipal is  entitled  to  come  and  see  the  books  if  he  likes,  and  he 
is  entitled  to  have  a  copy  of  them  Bent  by  the  agent  at  the 
principal's  expense.  There  is  no  controversy  about  that,  and 
I  am  not  at  all  prepared  to  deny  his  right  to  have  the  books 
inspected  by  a  person  whom  the  court  thinks  is  a  proper  per- 
son in  case  of  dispute  on  that  point."  So  that,  although  the 
principal  had  not  an  absolute  and  unqualified  right  to  have 
the  books  inspected  by  anyone  he  pleased,  which  was  what  he 
claimed,  the  court  held  that  he  had  the  qualified  right  of  in- 
spection by  someone  else,  provided  that  that  agent  was  one 
to  whom  no  reasonable  objection  could  be  taken.  I  should 
have  said,  before  referring  to  the  authorities,  that  the  defend- 
ants' contention  appears  to  me  still  more  difficult  to  maintain 
in  view  of  the  fact  that  they  are  obliged  to  concede  that  the 
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plaintiffs,  who  in  their  view  are  debarred  from  inspecting  the 
books  by  means  of  a  third  person,  have  the  right  to  sit  from 
day  to  day  in  the  office  of  the  managing  partners,  and  to  make 
full  copies  of  all  the  books,  and  when  they  have  done  that  to 
[74]  hand  over  the  copies  to  the  very  person  to  whom  the  right 
of  inspection  is  denied.  In  conceding  that,  the  defendants 
admit  that  the  plaintiffs  may  in  that  roundabout  fashion  do  that 
which  might  cause  them  greater  inconvenience  than  if  it  were 
done  in  the  simple  manner  claimed.  It  can  be  done  by  taking 
copies,  and  then  Bending  those  copies  to  other  persona  to  examine. 

The  principle  npon  which  this  right  of  inspection  rests  has 
been  discussed  in  other  cases,  and  it  has  been  distinctly  stated 
when  the  question  has  arisen  whether  the  right  to  inspect  im- 
plies the  right  to  take  copies.  It  has  been  held  that  that  right 
is  implied  in  the  right  to  inspect — and  why  f  Because  the  in- 
spection would  not  be  effectual  in  the  sense  in  which  it  was 
intended  to  be,  unless  it  carried  with  it  as  a  corollary  that  in- 
cidental right.  The  principle  is  nowhere  stated  more  clearly 
than  in  Nelson  v.  Anglo-American  Land  Mortgage  Agency  Co. 
["1897]  1  Ch.  ISO,  66  L.  J.  Ch.  N.  S.  112,  75  L.  T.  N.  S.  482, 
45  Week.  Rep.  171,  in  which  the  headnote  is:  "The  right  of  a 
creditor  or  member  of  a  company  to  inspect  the  register  of  mort- 
gages under  §  48  of  the  companies  act,  1862,  includes  a  right  to 
take  copies  of  the  register."  Stirling,  J.,  in  that  case  referred 
to  the  judgment  of  Lindley,  L.J.,  in  Mutter  v.  Eastern  and  Mid- 
lands By.  Co.  (1888)  38  Ch.  D.  92,  67  L,  J.  Ch.  N.  S.  615, 
59  L.  T.  N.  8.  117,  86  Week  Rep.  401,  where  he  said  (88  Ch. 
D.  107) :  "Parliament  having  conferred  the  right  to  inspect, 
the  court  ought  not  bo  to  construe  the  statute  as  to  render  the 
right  conferred  illusory,  and  if  the  court  were  to  hold  that  in 
such  a  case  as  the  present  the  right  to  inspect  existed  but  the 
right  to  take  copies  did  not,  the  court  would  in  effect  be  render- 
ing the  statute  of  no  avail."  That,  I  think,  is  very  material 
upon  the  present  point  The  right,  although  conferred  by  an 
act  of  Parliament  which  was  in  terms  limited  merely  to  inspec- 
tion, carried  with  it  by  implication  the  means  of  rendering  the 
inspection  effectual. 

Why  should  not  that  principle  be  applied  to  the  present  easel 
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I  think  these  cases  are  direct  authority  that  it  can  and  ought  to 
be  applied,  unless  there  is  something  in  the  nature  of  the  part- 
nership which  negatives  the  right.  Otherwise  you  most  read 
into  the  enabling  provisions  of  the  articles  Borne  exclusion  of 
[75]  a  particular  mode  of  making  use  of  the  right  conferred. 
Again,  in  In  re  Credit  Co.  (1879)  11  Ch.  D.  256,  48  L.  J.  Ch. 
N.  S.  221,  27  Week.  Eep.  380,  Hall,  V.C.,  held  that  the  solici- 
tor of  a  shareholder  was  entitled  to  inspect  the  register  of  mort- 
gages under  %  48  of  the  companies  act,  although  that  right  is  in 
terms  given  by  §  43  of  the  act  only  to  a  shareholder.  The  Vice 
Chancellor  said  (Id.  260) :  "As  regards  the  register  of  mort- 
gages, I  am  of  opinion  that  there  has  been  a  refusal  by  the  com- 
pany to  allow  a  shareholder  to  inspect  it,  though  it  has  been  con- 
tended that  there  was  no  refusal  to  him,  but  to  his  solicitor.  I 
consider  that  the  refusal  was  to  produce  to  the  applicant,  and 
that  there  was  no  ground  for  that  refusal."  That  is  an  affirma- 
tion of  the  same  principle.  It  is  said  that  these  cases  have  no 
bearing  on  the  present  discussion,  because  they  relate  to  share- 
holders and  statutory  enactments.  For  the  reasons  I  have  giv- 
en, I  think  they  are  directly  in  point  as  regards  what  is  to  be 
implied  from  a  permission  to  inspect  How  much  does  that 
permission  covert  The  decisions  are  that  it  covers  everything 
which  is  necessary  to  make  it  effectual.  That  is  the  principle, 
and  those  cases  cannot  be  distinguished  from  the  present  case  by 
saying  that  they  are  company  caBes  and  this  is  a  partnership 
case.  They  cannot  be  effectually  distinguished  except  by  point- 
ing out  some  real  difference,  and  the  only  distinction  suggested 
is  that  because  this  is  a  partnership  case  the  Tight  to  inspect  by 
an  agent  is  excluded.  In  my  opinion  that  is  not  a  substantial 
distinction,  and  if  so  those  cases  are  direct  authority  that  the 
permission  to  a  man  to  do  an  act,  which  he  cannot  do  effectually 
without  the  help  of  an  agent,  carries  with  it  the  right  to  employ 
an  agent. 

I  need  not  consider  in  detail  the  other  authorities  to  which 
we  have  been  referred.  Mr.  Cave  very  properly  called  our  at- 
tention to  In  re  West  Devon  Great  Consols  Mine  (1884)  27 
Ch.  D.  106,  51  L.  T.  N.  S.  841,  32  Week.  Rep.  890,  in  which, 
the  point  not  having  been  discussed  during  the  argument,  or 
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even  alluded  to  by  Baggallay,  L.J.,  who  gave  the  leading  judg- 
ment, Cotton,  L.J.,  did,  no  doubt,  say  (Id.  110)  that  "the  right 
of  inspection  ia  peculiar  to  the  shareholder,  and  does  not  extend 
to  his  solicitors  or  agents."  The  decision  turned  on  [76]  the 
terms  of  the  special  act  regulating  the  rights  of  shareholders  in 
companies  subject  to  the  Stannaries  Court,  and  does  not  appear 
to  me  to  be  in  point  now,  and  at  any  rate  that  dictum  of  Cotton, 
L.J.,  cannot  outweigh  those  decisions  on  fact  and  on  principle 
to  which  I  have  already  referred. 

Then  reliance  was  placed  on  a  dictum  of  Lord  Colonsay  in 
the  Scottish  case,  Cameron  v.  M'Murray  (1856)  17  Dunlop, 
1142.  But  that  dictum,  when  read  in  connection  with  its  con- 
text, does  not,  I  think,  assist  the  defendants  at  all.  The  lan- 
guage may  not  be  as  exact  and  precise  as  one  could  wish,  but  it 
seems  to  me  to  amount  merely  to  an  affirmation  of  that  limita- 
tion which  it  is  conceded  must  exist  of  the  right  of  a  partner 
demanding  inspection.  It  comes  to  no  more  than  this, — that 
a  partner  has  not  an  unqualified  right  to  inspect  the  partnership 
books  by  any  agent  he  chooses  to  appoint,  and  it  does  not  affect 
the  obligation  imposed  upon  the  other  partners  of  allowing  the 
books  to  be  inspected  by  a  stranger  to  whose  intervention  they 
cannot  reasonably  object  The  right  of  inspection  by  an  agent 
is  qualified  by  its  limitation  to  an  agent  to  whom  the  other  part- 
ners cannot  reasonably  object,  and  I  doubt  whether  the  learned 
President  meant  more  than  that  The  actual  decision  in  that 
case  was  that  inspection  must  be  given  by  means  of  an  agent 

I  desire  to  make  one  other  observation.  It  has  been  urged 
that  a  different  standard  is  to  be  applied  to  inspection  in  litiga- 
tion, as  compared  with  inspection  without  litigation.  I  have 
already  to  a  great  extent  dealt  with  that  point  when  I  asked 
Mr.  Cave,  who  argued  the  case  extremely  well,  What  is  the 
principle  lying  at  the  root  of  the  distinction  between  the  cases  ? 
Mr.  Cave  said  that  the  principle  is  that  which  was  suggested 
by  Cotton,  L.J.,  in  DadsweU  v.  Jacobs  (1887)  34  Ch.  D.  282, 
56  L.  J.  Oh.  N.  S.  233,  55  L.  T.  N.  S.  857,  35  Week.  Bep. 
261;  namely,  that  outside  litigation  the  Court  would  have  no 
control  over  the  person  who  inspects,  whereas  in  a  litigation  the 
court  can  exercise  control  over  him.     How  does  that  apply  to  the 
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present  case?  The  court  has  now  seisin  of  the  whole  matter, 
and  is  in  a  position  to  impose  terms  on  the  person  inspecting. 
Clearly  it  lias  that  power,  and  this  is  admitted  by  the  plaintiffs, 
and  they  are  ready  [77]  to  accept  the  limitations  which  it  is 
sought  to  impose  upon  them.  Therefore,  even  if  this  case  were 
to  be  tried  by  the  standard  for  which  the  respondents  contend, 
we  are  in  a  position  to  impose  the  limitations  which  can  be  im- 
posed only  as  the  result  of  litigation.  Unquestionably  this  case 
is  one  of  very  considerable  importance,  for  we  are  dealing  not 
only  with  the  particular  provisions  contained  in  these  articles, 
bnt  also  incidentally,  and  because  clause  IS  is  practically  to  the 
same  effect,  with  the  construction  of  §  24,  subsec.  9,  of  the  Part- 
nership act.  For  the  reasons  I  have  stated,  I  am  of  opinion 
that  the  judgment  of  the  learned  Judge  cannot  be  supported, 
and  that  an  injunction  ought  to  be  granted. 

Stirling,  L.  J. :  I  entirely  agree  in  the  conclusion  at  which 
my  learned  brother  has  arrived,  and  in  the  reasons  which  he 
has  given.  Bnt,  as  the  point  is  one  of  considerable  importance, 
and  we  are  differing  from  the  judgment  of  the  court  below,  I 
wish  to  add  a  few  words. 

The  contention  on  behalf  of  the  defendants  is,  that  the  right 
of  access  to,  and  inspection  of,  and  the  right  of  copying,  partner- 
ship documents  which  are  conferred  by  subsec.  9  of  §  24  of  the 
partnership  act,  1890,  and  are  also  conferred  by  clause  16  of 
the  partnership  articles  with  which  we  have  now  to  deal,  can 
be  exercised  only  by  the  partners  personally,  and  not  by  them 
through  an  agent  Now  the  general  rule  of  law  is,  that  what- 
ever a  person  who  is  sui  juris  can  do  personally,  he  can  also  do 
through  his  agent  That  is  the  general  rule,  but  there  are  no 
doubt  some  exceptions.  The  reason  of  the  rule  is  well  stated 
in  a  few  words  in  Story  on  Agency,  9th  ed.  The  learned  au- 
thor says,  at  p.  2:  "In  the  expanded  intercourse  of  modern 
society  it  is  easy  to  perceive  that  the  exigencies  of  trade  and 
commerce,  the  urgent  pressure  of  professional,  official,  and  other 
pursuits,  the  temporary  existence  of  personal  illness  or  infirm- 
ity, the  necessity  of  transacting  business  at  the  same  time  in 
various  and  remote  places,  and  the  importance  of  securing  ac- 
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curacy,  skill,  ability,  and  speed  in  toe  accomplishment  of  the 
great  concerns  of  human  life,  must  require  the  aid  and  assistance 
and  labors  of  man;  persons,  in  addition  to  the  [78]  immedi- 
ate superintendence  of  him  whose  rights  and  interests  are  to 
be  directly  affected  by  the  results.  Hence  the  general  maxim  of 
our  laws,  subject  only  to  a  few  exceptions  above  hinted  at,  is, 
that  whatever  a  man  tui  juris  may  do  of  himself,  he  may  do 
by  another."  That  principle  has  been  adopted  by  the  English 
courts  in  many  cases,  as  a  very  good  illustration  of  which  I  may 
refer  to  In  re  Whitley  Partners,  Limited  (1886)  33  Ch.  D.  337, 
55  L.  J.  Ch.  N.  S.  540,  54  L.  T.  N.  S.  912,  34  Week.  Bep.  505, 
though  the  decision  has  no  direct  bearing  upon  the  present 
case.  The  headnote  of  that  case  is:  "C.  verbally  authorized 
O.  to  sign  on  his  behalf  the  memorandum  of  association  of  a 
company.  O.  accordingly  signed  the  name  of  C,  to  the  memo- 
randum without  his  own  name  appearing.  The  company  being 
in  course  of  winding-up,  C.  was  put  on  the  list,  and  applied  to 
have  his  name  removed,  on  the  ground  that  he  had  never  signed 
the  memorandum  nor  agreed  to  take  shares.  Held,  that  there 
being  nothing  in  the  companies  act  1862  to  sbow  that  the 
Legislature  intended  anything  special  as  to  the  mode  of  signa- 
ture of  the  memorandum,  the  ordinary  rule  applied  that  signa- 
ture by  an  agent  is  sufficient"  I  agree  that  when  the  right 
which  is  to  be  exercised  ia  conferred  by  some  written  instrument, 
as,  for  example,  either  by  a  statute  incorporated  in  a  partner- 
ship contract  or  by  the  articles  of  partnership,  it  may  be  that, 
upon  the  true  construction  of  the  instrument,  it  is  found  that 
the  intention  of  the  parties  was  that  the  right  of  inspection 
should  be  a  personal  right ;  but,  unless  you  can  find  something 
of  that  nature  in  the  instrument  itself,  you  are  not  entitled  to 
say  that,  because  an  agent  is  not  expressly  mentioned,  the  exer- 
cise of  the  right  by  an  agent  is  excluded. 

We  approach,  therefore,  the  consideration  of  the  partner- 
ship act  and  of  the  articles  of  partnership  with  this  in  our 
minds,  that  prima  facie  whatever  right  is  given  to  the  partners 
is,  unless  there  is  to  be  found  in  the  act  or  the  articles  some- 
thing to  limit  it,  capable  of  being  exercised  by  an  agent 
Looking  at  the  partnership  articles  with  which  we  have  to  deal 
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in  the  present  case,  it  seems  to  me  that  the  reasons  stated 
by  Story,  J.,  in  the  passage  which  I  have  read  are  very  applic- 
able. The  general  scheme  of  this  partnership  was  that  the 
[79]  management  should  be  placed  in  the  hands  of  the  defend- 
ants as  managing  partners,  and  that  they  should  have  the  direct 
control  of  the  partnership  assets  and  books.  The  other  partners, 
as  appears  by  the  description  of  them  in  the  articles,  are :  First, 
a  clergyman  who  is  resident  in  Canada;  secondly,  two  gentle- 
men who  are  medical  men  at  Monmouth ;  and  next  a  lady 
who  is  described  as  a  spinster.  On  these  persons  are  conferred 
by  the  partnership  act  and  by  clause  16  of  the  articles  rights 
of  access  to  and  examination  of,  and  the  right  of  taking  copies 
and  extracts  from,  any  of  the  books  and  other  partnership 
documents.  All  the  plaintiffs  may  be  described  as  being 
'laymen"  as  regards  those  matters.  The  whole  control  and 
management  of  the  business  is  in  the  hands  of  the  defendants 
as  the  managing  partners,  and  I  conceive  that,  if  those  rights 
are  to  be  seriously  exercised  by  the  plaintiffs,  recourse  must  be 
had  to  the  advice  and  assistance  of  experts  with  a  view  to  the 
proper  and  beneficial  exercise  of  the  rights  thus  conferred.  The 
rights  were  conferred  for  a  purpose;  namely,  that  the  partners 
might  be  able  to  make  themselves  acquainted  with  the  affairs 
of  the  partnership,  and  to  use  the  information  which  they  have 
thus  acquired — not,  of  course,  to  the  detriment  of  the  partner- 
ship, or  of  their  fellow  partners,  but  certainly,  so  long  as  the 
rights  of  the  firm  in  general  or  the  rights  of  the  other  partners 
are  not  infringed,  with  a  view  to  the  beneficial  use  and  enjoy- 
ment of  their  own  property.  It  must  be  remembered  that 
these  books  and  documents,  like  the  rest  of  the  partnership 
property,  are  as  much  those  of  the  plaintiffs  as  they  are  those 
of  the  defendants.  Is  there  then  anything  in  the  act  or  in 
the  articles  which  excludes  the  right  of  a  partner  to  avail  him- 
self of  the  assistance  of  an  agent  in  examining  the  books  and 
taking  copies  of  them?  I  cannot  find  anything.  Clause  16 
of  the  articles  begins  thus:  "Proper  books  of  account  shall  be 
kept  by  the  managing  partners  for  the  time  being,  in  which  all 
transactions  relating  to  the  partnership  business  shall  be  duly 
entered."     That  throws  on  the  managing  partners  the  duty  of 
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keeping  the  books.  No  one  would  contend  that  the  managing 
partners  are  bound  to  keep  the  books  themselves, — that  they 
must  make  the  entries  in  them  with  their  own  hands.  It  is 
[80]  obvious  that  the  managing  partners  ma;  rightly  and  prop- 
erly employ  clerks  and  others  to  make  up  the  books.  Then, 
what  is  the  right  which  is  conferred  by  clause  16  upon  the  other 
partners  1  "Each  of  the  partners  shall  have  free  access  to, 
and  liberty  to  examine  and  copy,  or  take  extracts  from,  any 
of  the  books  and  writings  of  the  partnership  at  all  reasonable 
times."  Each  partner,  therefore,  has  the  right  (inter  alia)  of 
copying  and  taking  extracts  from  any  of  the  books  and 
writings  of  the  partnership  at  all  reasonable  times.  Can  it  be 
contended  that  a  partner,  who  is  desirous  to  avail  himself  of 
this  right,  is  bound  himself  to  go  and  sit  in  the  conntinghonse 
of  the  firm,  and  make  the  copies  and  extracts  with  his  own 
hands?  That  seems  to  me  unreasonable,  and  in  my  opinion  he 
may,  for  the  purposes  of  making  those  extracts  and  copies,  em- 
ploy a  proper  clerk  or  other  agent  to  do  the  work,  Just  as  the 
managing  partners  may  employ  clerks  to  keep  the  books. 

The  question  is  whether  the  right  of  access  to  and  examina- 
tion of  the  books  is  to  be  limited  to  the  partner  personally.  I 
cannot  see  why  it  should  be.  It  is  said  that  the  introduction 
of  a  third  person  would  be  inconsistent  with  that  confidence 
which  exists  in  every  partnership  relation.  No  doubt  it  is  a 
confidential  relation;  but  I  cannot  see  why  that  should  prevent 
a  partner  from  acquiring,  for  a  proper  purpose,  the  information 
necessary  to  enable  him  to  exercise  his  own  right  effectually. 
I  cannot  see  why,  if  a  clergyman  or  a  doctor  desires  to  obtain, 
as  he  ie  entitled  to  do,  full  information  as  to  the  transactions  of 
a  large  brewery  in  which  he  is  a  partner,  be  must  be  entirely 
deprived  of  all  skilled  assistance.  And  indeed  it  has  been 
practically  admitted — at  any  rate,  I  have  heard  no  argument 
to  the  contrary — that,  if  a  partner  succeeded  in  procuring  him- 
self from  the  books  the  information  which  be  desires  to  acquire 
by  his  agent,  he  could  immediately  go  to  the  agent  and  submit 
to  him  the  extracts  and  copies  which  he  had  himself  procured, 
and  obtain  his  confidential  advice  upon  them.  No  doubt  die 
right  which  a  partner  has  to  employ  an  agent  must  be  subject 
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to  some  limitation.  Dadswell  v.  Jacobs  (1887)  34  Oh.  T>.  278, 
56  L.  J.  Ch.  N.  S.  288,  55  L.  T.  N.  S.  867,  35  Week.  Bep.  261, 
shows  that  it  does  [81]  not  follow  that,  because  a  partner  has  a 
right  to  avail  himself  of  the  services  of  an  agent,  he  may  choose 
as  his  agent  any  person  he  pleases.  The  agent  must  be  a  per- 
son to  whom  no  reasonable  objection  can  be  taken;  and  moreover 
he  must,  I  think,  be  subject  to  an  obligation  not  to  use  the  in- 
formation which  he  acquires  otherwise  than  for  a  proper  pur- 
pose. Indeed,  the  partner  himself  would  be  subject  to  that 
obligation,  as  was  pointed  out  in  Trego  v.  Hunt  [1895]  1  Ch. 
462;  [1896]  A.  C.  7,  65  L.  J.  Ch.  N.  S.  1,  73  L.  T.  N.  S.  514, 
44  Week.  Rep.  225,  12  Eng.  Rul.  Cas.  442,  by,  I  believe,  nearly 
every  judge  who  dealt  with  it,  but  most  clearly  by  Lord  Davey  in 
the  House  of  Lords.  He  said  ([1896]  A.  C.  26)  :  "The  notice 
of  motion  asked  that  the  defendant  might  be  restrained  from 
making  any  copy  or  extract  from  the  books  of  the  partnership 
for  any  purpose  other  than  the  business  of  the  partnership.  In 
mj  opinion  the  relief  asked  was  misconceived.  As  well  under 
the  general  law  as  under  the  express  provision  of  the  articles  of 
partnership,  the  defendant  was  entitled  during  the  partnership 
to  have  access  to  the  books  and  to  make  copies  thereof  or  extracts 
therefrom.  It  is  conceivable  that,  if  the  defendant  proposed 
to  use  such  extracts  for  purposes  injurious  or  hostile  to  the 
interests  of  his  firm,  he  might  be  restrained  from  so  doing. 
But  in  Buch  case  it  would  not  be  the  obtaining  of  the  informa- 
tion, but  the  use  the  partner  proposed  to  make  of  it  when 
obtained,  which  would  be  restrained,"  Therefore  the  partner 
who  obtains  information  is  bound  to  abstain  from  using  it  for 
an  improper  purpose.  Equally  the  agent  whom  he  employs  to 
procure  the  information  is  under  an  obligation  to  abstain  from 
using  it  for  an  improper  purpose. 

In  the  present  case  the  plaintiffs  have  nominated  a  gentle- 
man to  whom  no  objection  is  offered  on  the  part  of  the  defend- 
ants, and  that  gentleman  is,  I  understand,  willing  to  give  an 
undertaking  that  the  knowledge  which  he  acquires  shall  not  be 
used  for  any  purpose  other  than  the  giving  of  confidential 
advice  to  his  employers  with  regard  to  their  interests.  In  this 
way  I  think  the  defendants  will  be  fully  protected  against  the 
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only  possible  injury  which  they  can  suggest;  and  upon  that 
undertaking  being  given,  I  think  an  injunction  ought  to  be 
granted  in  the  terms  of  the  notice  of  motion. 

[82]  June  5.  The  parties  having  agreed  upon  terms  of  com- 
promise, an  order  was  this  day  made  by  consent  for  the  taxa- 
tion of  costs  as  provided  by  the  agreement,  and  staying  all  fur- 
ther proceedings  in  the  action  except  for  the  purpose  of  enforc- 
ing the  taxation.  ' 

Solicitors:  Andrew,  Wood,  &  Pweea,  for  PoweU  &  Hughes, 
Brynmawr;  Le  Brasseur  &  Oakley,  for  Le  Brasseur  &  Bowen, 
Newport,  Monmouthshire. 

Note.  —  May  the  right  of  a  partner,  or  of  a  stockholder  in  a  cor- 
poration, to  inspect  the  books  of  die  firm  or  corporation,  be 
delegated  to  an  agent. 

The  rule  seems  to  be  well  settled  that  the  right,  either  common  law, 
statutory,  or  contractual,  of  a  partner,  or  of  a  stockholder  in  a  cor- 
poration, to  inspect  the  books  of  the  firm  or  corporation,  may  be 
exercised  through  any  proper  agent.  As  said  in  Deaderick  v. 
Wilson  (1874)  8  Bait.  108:  "That  the  stockholders  have  the 
right  to  inspect  the  books  of  the  corporation,  .  .  .  and  may 
be  aided  in  this  by  experts  and  counsel,  so  as  to  make  the  in- 
spection valuable  to  them,  is  a  principle  too  well  settled  to  need 
discussion." 

So,  in  the  following  cases,  it  has  been  held  that  a  stockholder  in  a 
private  corporation  may  exercise  his  right  to  inspect  the  books  and 
records  of  the  corporation  through  a  duly  authorized  agent,  attorney, 
expert  accountant,  or  bookkeeper:  Foster  v.  White  (1888)  86  Ala. 
467,  6  So.  88 ;  State  ex  rel.  Martin  v.  Bienville  Oil  Works  Co.  (1876) 
28  La.  Ann.  204;  Mitchell  v.  Rubber  Reclaiming  Co.  (1892)  —  N. 
J.  Eq.  — ;  24  Atl.  407;  Cincinnati  Volksblatt  Co.  v.  Hoffmeister 
(1900)  62  Ohio  St.  189,  48  L.K.A.  732,  78  Am.  St.  Eep.  707,  56 
N.  E.  1033;  Blymyer  v.  Blymyer  Iron  Works  Co.  (1897)  5  Ohio 
N\  P.  71,  5  Ohio  S.  &  C.  P.  Dec  399;  Ctamon  v.  Clayton  (1908) 
33  Utah,  266,  93  Pac.  729. 

And  under  §  43  of  the  English  companies  act,  1862,  providing 
that  "the  register  of  mortgages  required  by  this  section  shall  be  open 
to  inspection  by  any  creditor  or  member  of  the  company  at  all  rea- 
sonable times,"  a  member  may  inspect  by  his  solicitor  or  agent.  Be 
Credit  Co.  (1879)  11  Ch.  D.  256,  48  L.  J.  Ch.  N.  S.  221,  27  Week. 
Itep.  380. 

So,  also,  the  right  of  a  stockholder  to  examine  the  books  of  a 
corporation  "includes  the  right  to  have  the  assistance  of  an  expert, 
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or  other  person,  if  he  desires  to  make  transcripts  from  the  books  for 
subsequent  use."  Varney  v.  Baker  (1907)  194  Miss.  239,  80  N.  E. 
524,  10  A.  &  E.  Ann.  Cos.  989. 

And  his  right  to  examine  includes  the  right  to  use  an  expert 
accountant  and  a  stenographer  in  making  the  examination  (State  ex 
rel.  Johnson  v.  Si.  Louis  Transit  Co.  [190?]  124  Mo.  App.  Ill, 
100  S.  W.  1126) ;  or  to  have  present  his  attorney  and  a  stenographer 
to  speed  and  facilitate  his  investigation  (Ellsworth  v.  Dorwarl 
(1895)  95  Iowa,  108,  58  Am.  St.  Hep.  427,  63  N.  W.  588). 

A  stockholder  in  a  corporation,  who  is  not  familiar  with  corporate 
affairs,  may,  under  his  right  to  inspect  the  books  of  the  corpora- 
tion, take  with  him  his  attorney  or  other  person  having  the  requi- 
site knowledge,  to  obtain  for  him  the  information  to  which  he  is 
entitled.  People  ex  rel.  Clason  v.  Nassau  Ferry  Co.  (1895)  86  Hun, 
128,  33  N.  Y.  Supp.  244. 

And,  similarly,  the  right  of  a  stockholder  may  be  exercised,  after 
his  death,  by  his  executrix,  assisted  by  an  expert.  State  ex  rel. 
Burke  v.  Citizens'  Bank  (1899)  51  La.  Ann.  426,  25  So.  318. 

"The  right  may  be  regarded  as  personal  in  the  sense  that  only  a 
stockholder  possesses  and  can  exercise  it;  but  the  inspection  and 
examination  may  be  made  by  another;  otherwise,  it  would  be  un- 
availing in  many  instances."  Foster  v.  White  (1888)  86  Ala.  467, 
6  So.  88. 

"The  possession  of  the  right  in  question  would  be  futile  if  the 
possessor  of  it,  through  lack  of  knowledge  necessary  to  exercise  it, 
were  debarred  the  right  of  procuring  in  his  behalf  the  services  of 
one  who  could  exercise  it."  State  ex  rel.  Martin  v.  Bienville  OH 
Works  Co.  (1876)  28  La.  Ann.  204. 

So,  in  State  ex  rel.  Spinney  v.  Sportsman's  Park  &  Club  Aeso. 
(1888)  29  Ho.  App.  326,  a  mandamus  proceeding  by  a  stockholder, 
who  was  an  accountant  and  to  whom  the  defendant  corporation  al- 
leged that  his  shares  had  been  transferred  without  consideration  by 
other  stockholders  for  the  sole  purpose  of  allowing  him  to  inspect 
the  books  of  the  corporation,  the  court,  holding  that  these  facts  were 
immaterial,  his  legal  ownership  of  the  stock  being  admitted,  added: 
"We  are  not  prepared  to  say  that  a  stockholder's  right  of  examination 
is  one  which  must  be  exercised  in  all  cases  without  the  assistance 
of  such  expert  aid  as,  in  many  cases,  is  the  only  one  to  render  the 
examination  effectual." 

And  in  Brown  v.  Perkins  (1843)  2  Hare,  540,  a  suit  by  the  repre- 
sentative of  a  deceased  partner  against  the  surviving  partner  for  an 
account,  in  which  the  production  of  certain  papers  in  the  posses- 
sion of  the  defendant  and  material  to  the  account  was  sought  by  the 
plaintiff  hut  opposed  by  the  defendant  on  the  ground  that,  the  par- 
ties having  been  solicitors,  many  of  the  papers  related  to  matters 
confidential  between  them  and  their  clients,  the  disclosure  of  which 
B.  R.Cm.  Vol.  IX— 62. 


w  Google 


978  AJTNOTATIOir. 

to  the  plaintiffs  solicitor,  who  practised  in  the  Bame  neighborhood, 
might  be  prejudicial  to  such  clients  and  would  be  a  breach  of  duty 
toward  them,  the  plaintiff's  solicitor  being  also  employed  adversely 
to  such  clients  in  several  of  the  matters  involved,  the  court  said: 
"The  partners  themselves,  if  they  had  been  both  living  and  the 
question  of  account  had  arisen  between  them,  would  both  have  been 
entitled  to  see  the  papers,  which  are  part  of  the  materials  for  taking 
the  account;  and  it  moat,  I  think,  follow  that  either  of  the  partners 
might  have  employed  a  competent  agent  for  the  purpose  of  examin- 
ing the  papers  on  bis  behalf.  If  this  be  not  so,  no  solicitor  can  em- 
ploy another  person  to  assist  in  the  settlement  of  his  partnership 
accounts,  without  submitting  to  have  such  accounts  taken  in  an  in- 
sufficient manner." 

But  the  right  of  a  shareholder  in  a  mine  to  inspect  the  books 
of  the  mine,  nnder  the  English  stannaries  act  1855  (18  &  19  Vict 
chap.  32),  §  83,  is  personal  to  the  shareholder,  and  does  not  ex- 
tend to  his  solicitor  or  agent  Be  West  Devon  Great  Consols  Mine 
(1884)  27  Ch.  D.  106,  51  L.  T.  N.  S.  841,  32  Week.  Bep.  890. 

And  under  a  statute  giving  stockholders  the  right  to  inspect  the 
stock  book  of  the  corporation,  and  highly  penalizing  a  refusal  or 
neglect  on  the  part  of  any  officer  or  agent  of  the  corporation  to  al- 
low such  book  to  be  inspected,  a  writ  of  mandamus  cannot  be  grant- 
ed, upon  a  demand  by  a  stockholder's  attorneys  at  law,  requiring 
the  officers  of  the  corporation  to  permit  such  attorneys  to  inspect 
the  book.  People  ex  ret.  McDonald  v.  United  States  Mercantile  Re- 
porting Co.  (1888)  20  Abb.  N.  C.  192. 

And  in  a  mandamus  proceeding  by  a  stockholder  to  compel  the 
officers  of  the  corporation  to  permit  him  and  such  experts  as  he  may 
desire  to  examine  the  books,  etc.,  of  the  corporation,  the  court  can- 
not, ten  days  after  it  has  rendered  final  judgment  making  the  man- 
damns  peremptory,  permitting  the  relator  to  examine  the  books,  etc, 
but  giving  no  permission  for  the  appointment  of  experts  to  aid  him, 
reopen  the  case  and  grant  an  ex  parte  order  appointing  experts,  as 
the  case  was  disposed  of  finally  by  the  judgment,  and  there  is  no  suit 
pending  in  which  the  order  in  question  can  be  granted.  Stole  ex 
rel.  Mohan  v.  Accommodation  Bank  (1876)  28  La.  Ann.  874. 

A  few  obiter  statements  may  be  found  in  the  reports,  to  the  effect 
that  the  power  to  delegate  the  common-law  right  of  inspection  is 
qualified  or  limited.  Thus,  in  Clawson  v.  Clayton  (1908)  33  Utah, 
266,  93  Pac.  729,  while  holding  that  the  right  of  a  stockholder,  nnder 
the  Utah  statute,  to  inspect  the  books  of  the  corporation  may  be 
exercised  through  an  accountant,  the  court  said,  obiter,  and  with- 
out citing  any  authority :  "At  common  law  the  inspection  of  corpo- 
rate books  by  the  stockholder  was  held  to  be  a  matter  of  privilege, 
rather  than  a  matter  of  right.    At  all  events  the  right,  if  we  call  it 
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such,  was  held  to  be  a  qualified  right,  and  to  dome  extent  at  least 
discretionary.  In  this  view,  it  was  sometimes  held  that  the  right 
of  inspection  was  personal  to  the  stockholder,  and,  unless  he  made 
it  appear  that  he  was  physically  unable  or  otherwise  disqualified  to 
make  a  proper  examination  of  the  corporate  books,  that  such  an 
examination  by  an  agent  or  attorney  would  not  be  permitted." 

And  in  State  ex  rel.  Martin  v.  Bienville  Oil  Works  Co.  28  La. 
Ann.  204,  Howell,  J.,  in  a  dissenting  opinion,  went  so  far  as  to  say 
obiter :  "It  cannot  be  successfully  urged  that  a  partner  can,  without 
the  consent  of  his  partners,  send  s  third  person  as  agent  to  examine 
the  books  of  the  partnership." 

So,  in  Cameron  v.  M'Mwray  (1855)  17  Dunlop,  1142,  an  action 
for  an  accounting  between  partners,  the  Lord  President  said:  "I 
do  not  question  at  all  the  general  doctrine  that  in  a  society  of  this 
kind  it  is  not  the  privilege  of  a  partner  to  introduce  a  stranger  to 
examine  the  books.  .  .  .  But  here,  where  the  parties  are  at  vari- 
ance, and  engaged  in  a  lawsuit,  and  are  not  in  a  state  of  confidence, 
but  in  a  state  of  conflict,  where  the  true  state  of  the  books  is  in 
issue  between  them,  where  it  was  incumbent  on  the  defender  to  keep 
the  books  of  the  company,  and  where  we  have  a  report  of  the  ac- 
countant that  they  have  not  been  kept  in  a  satisfactory  manner, 
but  in  a  manner  that  they  may  be  read  in  any  sense,  where  the 
points  of  the  litigation  are  not  so  well  known  to  the  pursuer  as  to 
his  legal  adviser,  and  where  the  object  is  to  obtain  information  perti- 
nent to  the  legal  question,  it  is  the  privilege  of  the  party  objecting 
to  the  mode  of  keeping  the  books  to  have  the  assistance  of  his  legal 
adviser  in  the  matter,  unless  it  be  stated  to  us  that  the  party  is  an 
improper  party,  or  that  the  object  of  the  access  is  some  sinister  pur- 
pose. We  would,  in  such  a  case,  inquire  into  that  separate  fact. 
But  in  the  case  presented  to  us,  it  is  as  plain  that  the  party  is  en- 
titled to  the  assistance  of  an  agent  as  it  is  plain  that  he  himself 
was  entitled  to  the  privilege  of  access." 

And  while  the  common-law  right  of  a  partner  or  stockholder  to 
inspect  the  books  of  the  firm  or  corporation  may  itself  be,  in  some 
respects,  a  qualified  or  limited  right,  and  not  absolute,  as  when  given 
by  statute  or  contract,  no  decision  has  been  found  actually  limiting 
the  right  to  delegate  to  a  proper  agent  the  right  to  inspect,  to  the 
extent  that  it  is  possessed  by  the  partner  or  stockholder. 

A.O.W. 
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[ENGL1BM  DmSIONAIi  COURT.] 

BRADFORD  CORPORATION  v.  FERRAND. 

f  1002]  2  Ch.  866. 

Alan  Reported  in  71  L.  J.  Ch.  N.  8.  SS9,  SI  Week.  Rep.  122,  87  L.  T.  H.  S. 

388,  18  Times  L.  R.  830,  07  J.  P.  21. 

Wttmr  —  PwJfgr»iwtd  wtrvtun  —  Channel  defined  but  not  b«Nm. 

If  underground  water  flaws  in  m  defined  channel  into  *.  veil  supply- 
ing a  stream  above  ground,  but  the  existence  end  course  of  that  chan- 
nel ire  not  known  and  cannot  be  ascertained  except  by  excavation,  the 
lower  riparian  proprietor!  on  the  banks  of  the  stream  ham  no  right 
of  action  for  the  abstraction  of  the  underground  water. 

The  Sweet  Well  Spring  was  one  of  the  principal  feeders  of  tbs  Mor- 
ton Beck  on  the  banks  of  wbieb  the  plaintiffs  were  riparian  proprietors. 
Hie  water  flowed  from  the  spring  to  the  beck  in  a  visible  channel  above 
ground.  The  spring  wss  alleged  to  be  fed  by  underground  water  flow- 
ing in  a  defined  channel,  but  the  course  and  existence  of  this  channel 
were  not  known,  and  could  not  be  ascertained  except  by  excavation. 
The  defendants  by  sinking  wells  above  the  Sweet  Well  Spring  diverted 
the  underground  supply  and  diminished  the  flow  of  water  from  the 
spring: — 

if  eld,  that  the  plaintiffs  had  no  cause  of  action. 

(August  12,   1002.) 

This  action  was  brought  by  the  corporation  of  Bradford  and 
the  owners  of  certain  mills  upon  the  banks  of  a  natural  stream 
called  Morton  Beck,  in  the  county  of  York,  formed  by  the  junc- 
tion of  two  natural  streams  called  the  Bradup  Beck  and  the 
Fenny  Shaw  Beck,  and  a  canal  company  against  William  Fer- 
rand  and  the  Shipley  Urban  District  Council  for  an  injunction 
to  restrain  the  defendants  from  diverting  the  water  flowing  in 
a  defined  channel  to  and  feeding  a  spring,  situate  on  the  de- 
fendant Ferrand's  property,  so  as  to  diminish  the  quantity  of 
water  flowing  thence  to  the  Morton  Beck.  The  plaintiffs  other 
than  the  canal  company  claimed  a  right  to  the  uninterrupted 
flow  of  this  water  as  riparian  proprietors;  the  canal  company 
claimed  under  their  act  of  Parliament  a  right  to  take  all  the 
rater  of  the  beck  except  a  certain  fixed  quantity,  which  was  by 
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arrangement  with  the  lower  riparian  proprietors  allowed  to  pass 
under  their  canal. 

The  statement  of  claim  contained  the  following  allegations : — 

The  defendant  William  Ferrand  is  the  owner  and  occupier 
of  an  allotment  of  moorland,  part  of  the  moor  called  the  Mor- 
ton Moor,  and  upon  this  allotment  a  spring  known  as  [656]  the 
Sweet  Well  Spring  rises  and  flows,  by  means  of  a  natural  stream 
known  as  the  Sweet  Well  Dyke,  into  the  Sunnydale  Reservoir  on 
the  said  Bradnp  Beck.  The  said  Sweet  Well  Spring  has  from 
time  immemorial  been,  and  up  to  the  beginning  of  this  present 
year  1901  was,  one  of  the  main  feeders  of  the  said  Morton  Beck, 
and  has  been  in  dry  seasons  the  principal  feeder.  Before  issuing 
to  the  surface,  the  water  that  issues  at  the  said  spring  flows  in 
a  well-defined  and  ascertained  channel  under  the  surface  of  the 
ground. 

In  the  year  1900,  or  early  in  the  present  year  1901,  the  de- 
fendants the  Shipley  Urban  District  Council  entered  into  an 
arrangement  with  the  defendant  William  Ferrand  whereby  he 
granted  permission  to  the  defendant  council  to  sink  certain  shafts 
or  wells  on  his  land,  in  close  proximity  to  the  spot  where  the 
waters  of  the  Sweet  Well  Spring  flowed  to  the  surface.  The 
defendant  council,  accordingly,  early  in  the  present  year,  sank 
certain  shafts  or  wells  for  the  purpose  of  intercepting  or  divert- 
ing, as  they  did  in  fact  intercept  and  divert,  the  said  waters  in 
their  well-defined  underground  channel,  and  they  prevented  the 
said  water  from  flowing  to  the  surface  in  their  accustomed  chan- 
nel, and  thence  to  the  Bradup  Beck  and  Morton  Beck. 

On  April  25  the  plaintiffs  moved  for  leave  to  enter  on  the 
defendant's  land  and  make  the  necessary  excavations,  experi- 
ments, and  observations  for  the  purpose  of  ascertaining  whether 
the  waters  which  issued  at  the  Sweet  Well  Spring  flowed  before 
bo  issuing  in  a  definite  underground  channel. 

This  motion  was  refused  by  Farwell,  J.  The  plaintiffs  ap- 
pealed; and  on  May  14,  1902,  the  Court  of  Appeal  ordered  the 
motion  to  stand  over,  upon  the  defendants  undertaking  to  amend 
their  statement  of  defense  so  as  to  raise  as  a  point  of  law  the 
question  whether  there  is  any  right  in  underground  water  where 
the  course  of  that  water  is  unknown  except  by  excavation. 
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The  defendants  amended  their  defense  by  adding  the  follow- 
ing paragraph:  "Assuming  that  underground  water  flows  or 
flowed  to  the  said  Sweet  Well  Spring  in  a  defined  channel,  but 
that  the  existence  and  course  of  that  defined  channel  is  [657] 
not  and  cannot  be  ascertained  or  known  except  by  excavation 
of  the  soil,  the  plaintiffs  have  no  right  of  action  for  the  abstrac- 
tion of  snch  underground  water,  and  are  not  entitled  to  maintain 
this  action."    The  point  of  law  now  came  on  for  argument. 

Butcher,  KG.  (A.  P.  Longstaffe  with  him),  for  the  defend- 
ants. There  can  be  no  right  to  the  water  flowing  in  an  under- 
ground channel,  unless  the  channel  is  known.  The  exact  point 
was  decided  by  the  Court  of  Appeal  in  Ireland  in  Ewart  v.  Bel- 
fast Poor  Law  Guardians  (1881)  Ir.  L.  R.  9  Eq.  ITS,  and  that 
case  was  approved  in  Black  v.  Ballymena  Township  Commis- 
sioners (1886)  Ir.  L.  R.  17  Eq.  459,  474,  though  there  the  court 
held  on  the  evidence  that  the  defined  channel  was  known.  In 
the  latter  case  Chatterton,  V.O.,  defines  the  sort  of  knowledge 
which  is  required  to  give  a  right  to  the  flow  of  a  defined  under- 
ground stream.  He  says:  "The  knowledge  required  cannot  be 
reasonably  held  to  be  that  derived  from  a  discovery  in  part  by 
excavation  exposing  the  channel ;  but  must  be  a  knowledge,  by 
reasonable  inference,  from  existing  and  observed  facte  in  the 
natural,  or  rather  the  pre-existing,  condition  of  the  surface  of 
the  ground." 

Of  course  those  cases  are  not  binding  on  this  court,  but  we 
submit  that  the  law  there  stated  is  a  fair  deduction  from  the 
English  decisions. 

In  Chasemore  v.  Richards  (1859)  7  H.  L.  Cas.  849,  29  L. 
J.  Exch.  N.  S.  81,  5  Jut.  N.  S.  873,  7  Week.  Rep.  685,  1  Eng. 
RuL  Gas.  729,  which  settled  the  law  that  a  man  has  no  right  of 
action  for  the  diversion  of  percolating  underground  water,  the 
main  ground  of  the  decision  is  stated  by  Wight-man,  J.,  in  giv- 
ing the  opinion  of  the  judges,  by  Lord  Chelmsford  and  Lord 
Wensleydale,  to  be  the  uncertainty  of  the  right,  and  the  harden 
thrown  on  the  owner  of  land  through  which  the  water  flows  who 
may  incur  liability  for  heavy  damages  by  infringing  a  right  of 
the  existence  of  which  he  was  wholly  ignorant.    The  judgment 
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of  Palles,  C.B.,  in  Ewart  v.  Belfast  Poor  Law  Guardians  shows 
that  these  reasons  apply  as  well  to  water  flowing  in  a  denned, 
but  unknown,  channel  as  to  percolating  water.  The  law  as  laid 
down  in  Chasemore  v.  Richards  is  that  a  man  may  dig  in  his 
own  ground  as  he  [658]  likes,  unless  he  infringes  the  para- 
mount right  of  another.  In  the  case  of  a  surface  stream  there 
is  such  a  paramount  right;  in  the  case  of  an  unknown  under- 
ground stream  there  is  none.  All  the  text-books  show  that  the 
right  to  flow  of  water  depends  upon  the  channel  in  which  it  flows 
being  known.  2  Broom's  Commentaries,  p.  38 ;  Angell  on  Water- 
courses, 6th  ed.  pp.  4,  6 ;  Kent's  Commentaries,  12th  ed.  vol.  3, 
|  439,  p.  581 ;  Gale  on  Easements,  7th  ed.  p.  214.  In  Kent, 
which  is  quoted  with  approval  in  Kmbrey  v.  Owen  (1851)  6 
Exch.  353,  370,  the  right  is  founded  on  the  maxim,  Aqua  cwrrit 
et  debet  currere  qua  currere  solebai,  which  presupposes  that  it 
is  known  where  it  was  wont  to  run.  From  the  earliest  cases 
onwards  the  right  is  always  stated  as  a  natural  one  ex  jure 
natures.  Shury  v.  Piggot  (1625)  3  Bulstr.  339,  Popham,  166 
Wm.  Jones,  145,  Latch,  153,  Noy,84,  Palmer,  Rep.  444;  Brown 
v.  Best  (1747)  1  Wils.  174;  Enibrey  v.  Owen  (1851)  6  Exch. 
353,  20  L.  J.  Exch.  N.  8.  212,  15  Jur.  633,  10  Eng.  Bnl.  Cas. 
179. 

In  Acton  v.  Blundell  (1843)  12  Mees,  &  W.  324,  13  L.  J. 
Exch.  N.  8.  289,  15  Mor.  Min.  Rep.  168,  which  was  the  first 
case  dealing  with  the  question  of  underground  water,  Tindal, 
C.J.,  bases  the  right  to  the  flow  of  a  stream  above  ground  whol- 
ly on  notoriety,  and  says  the  principle  does  not  apply  at  all  to 
underground  water.  Dudden  v.  Guardians  of  Clution  Union 
(1857)  1  Hurlst.  &  N.  627,  26  L.  J.  Exch.  N.  S.  146,  was  a  case 
where  the  defendants  had  appropriated  a  spring  after  it  had 
risen  to  the  surface. 

In  Dickinson  v.  Grand  Junction  Canal  Co.  (1852)  7  Exch. 
282,  21  L.  J.  Exch.  N.  S.  241,  16  Jur.  200,  Pollock,  C.B.,  seems 
to  have  first  started  the  theory  of  right  to  underground  water  in 
a  denned  channel ;  but  in  that  case,  and  in  every  other  one  in 
which  defined  underground  channels  have  been  referred  to,  the 
Judges  seem  to  have  had  in  their  minds  the  river  Mole  and 
r  rivers,  which,  after  flowing  in  a  denned  channel  above 
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ground,  run  undergroond  for  a  time  and  then  reappear,  in  which 
cases  their  course  is  clearly  known. 

In  Dickinson  v.  Grand  Junction  Canal  Go.  the  injunction 
was  extended  to  percolating  water ;  but  this  is  clearly  inconsistent 
with  CJuuemore  v.  Richards,  supra. 

The  principles  there  laid  down  apply  to  unknown  underground 
[659]  streams  as  fully  as  to  percolating  water.  The  judgments 
in  the  House  of  Lords,  and  especially  that  of  Lord  Cranworth, 
are  really  conclusive  on  the  point. 

The  courts  of  the  United  States  have  several  times  indepen- 
dently come  to  the  same  conclusion  as  the  Irish  cases.  See  An- 
gell  on  Watercourses,  6th  ed.  pp.  160,  176,  and  Haldeman  v. 
BrucJehari  (1863)  45  Pa.  514,  84  Am.  Dec  511,  5  Mor.  Min. 
Eep.  108. 

If  the  course  of  an  underground  channel  can  be  clearly  in- 
ferred from  that  above  ground,  there  may  be  some  right  to  re- 
strain interference  with  it;  otherwise  there  is  none. 

Buckmaster,  K.C.,  and  Austen-  Cartmell,  for  the  plaintiffs. 
Apart  from  the  Irish  case,  there  is  no  authority  directly  bearing 
upon  the  point.  The  defendants'  proposition  must  go  to  the 
length  that  no  landowner  has  any  right  to  the  water  in  a  stream 
which  flows  under  his  land,  unless  its  course  is  known  by  com- 
mon notoriety  or  scientific  investigation  exclusive  of  excavation, 
no  matter  bow  great  the  volume  of  water  or  how  unalterable  the 
banks  of  the  stream  may  be.  That  is  an  impossible  proposition. 
The  law  is  the  same  for  water  in  a  defined  channel,  whether  that 
channel  is  above  ground  or  below.  In  all  the  English  cases 
cited,  only  percolating  water  was  in  question:  they  were  all 
cases  regarding  claims,  either  of  a  man  with  rights  in  a  stream, 
to  have  it  fed  with  percolating  water,  or  of  the  landowner  to 
retain  percolating  water.  There  is  no  decision  as  to  an  under- 
ground stream.  There  are  several  dicta,  and  in  some  of  them 
the  word  "known"  is  used ;  but  it  was  not  the  intention  of  the 
Judges  to  make  knowledge  a  condition  of  the  right:  they  only 
used  the  word  as  equivalent  to  definite  or  knowable.  The  right 
is  always  said  to  be  a  natural  one,  ex  jure  naturat,  and  it  is  im- 
possible that  a  natural  right  should  depend  on  knowledge.  Thst 
is  well  brought  out  in  the  dissenting  judgment  of  Coleridge,  J., 
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in  Gkasemore  v.  Richards  (1859)  7  H.  L.  Can.  349,  29  L.  J. 
Exch.  N.  S.  81,  5  Jur.  N.  S.  873,  7  Week.  Rep.  686,  1  Eng. 
Rul.  Caa.  729,  before  the  Exchequer  Chamber.  (1857)  2 
Hurlst  &  N.  168,  1S6.  If  the  right  depended  on  knowledge  it 
might  be  possessed  at  one  time  and  lost  again  through  the  death 
or  forgetfulnesB  of  old  persona  who  knew  where  the  stream  was. 
It  is  plain  that  if  the  action  of  Black  v.  [660]  Ballymena  Town- 
ship Commissioners  (1888)  Ir.  L.  R.  17  Eq.  459,  had  been 
brought  a  few  years  later,  the  knowledge  of  where  the  stream 
was  would  have  disappeared. 

Rawstron  v.  Taylor  (1855)  11  Exch.  369,  25  L.  J.  Exch.  N. 
S.  33,  which  referred  to  surfaee  water  flowing  above  ground, 
but  not  in  a  denned  channel,  showa  that  the  defined  nature  of 
the  channel  is  the  only  important  point;  and  in  Broadbent  v. 
Ramsootham  (1856)  11  Exch.  602,  25  L.  J.  Exch.  N.  S.  115, 

4  Week.  Rep.  290,  Alderson,  B.,  distinctly  says  that  the  plain- 
tiff's right  extended  to  "water  flowing  in  some  denned  natural 
channel,  either  subterranean  or  on  the  surface."  The  only  real 
question  in  the  case  of  underground  water  is,  Does  it  flow 
in  such  a  channel  as  would  give  rights  if  it  were  above  ground  1 
In  Ewari  v.  Belfast  Poor  Law  Guardians  (1881)  Ir.  L.  R.  9- 
Eq.  172,  the  Judges  draw  a  false  inference  from  Chasemore  v. 
Richards  (1859)  TEL  Caa.  349,  29  L,  J.  Exch.  IT.  S.  81, 

5  Jur.  N.  S.  873,  7  Week.  Rep.  685,  1  Eng.  Rul  Gas.  729, 
attaching  too  much  weight  to  the  word  "known." 

Butcher,  K.C.,  in  reply. 

Farwell,  J.  (after  stating  the  facts  as  above):  The  rights 
in  relation  to  water  flowing  in  a  defined  and  known  channel  on 
or  under  the  surface  of  the  earth  are  now  well  settled;  every 
riparian  proprietor  has  an  equal  right  to  the  ordinary  use  of  the 
water  which  flows  in  the  stream  adjacent  to  his  lands  aa  it  has 
been  wont  to  run.  Miner  v.  Qilmour  (1858)  12  Moore  P.  C. 
C.  131,  7  Week.  Rep.  328,  10  Eng.  Rul.  Caa.  195.  This  right 
is  an  incident  to  the  property  in  the  land  through  which  it  passes 
(Embrey  v.  Owen  [1861]  6  Exch.  353,  368,  20  L.  J.  Exch.  N. 
S.  212,  15  Jur.  633,  10  Eng.  Rul.  Cas.  179),  and  does  not  de- 
pend on  a  supposed  grant,  but  ia  jure  natvra.    Shury  v.  Piggot 
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(1625)  8  Bulstr.  339,  Popham,  166,  Win.  Jones,  145,  Latah, 
153,  Noy,  84,  Palmer,  Rep.  444.  But  the  right  does  not  ex- 
tend to  water  percolating  through  the  strata  in  no  known  chan- 
nels (Chasemore  v.  Richards  [1859]  7EL  Cas.  383),  or  to 
common  surface  water  rising  out  of  springy  or  boggy  ground 
and  flowing  in  no  definite  channel.  Rawstron  v.  Taylor.  No 
English  authority  has  yet  dealt  with  the  rights  to  water  flowing 
underground  in  a  defined  but  unknown  channel;  and,  although 
there  is  the  express  authority  of  the  Court  of  Appeal  in  Ireland, 

I  feel  bound  to  form  my  own  opinion  on  the  point,  as  that  de- 
cision does  not  bind  me.  After  the  manner  in  which  the  case 
of  Chasemore  [661]  v.  Richards  (1859)  7  H.  L.  Cas.  349,  was 
argued  and  decided  in  the  House  of  Lords,  I  cannot  treat  the 
right  to  the  flow  of  the  stream  as  founded  on  a  rule  of  positive 
law,  the  origin  of  which  is  lost  by  the  progress  of  time,  as  sug- 
gested by  Tindal,  C.J.,  in  Acton  v.  Blvmdett  (1843)  12  Hees. 
&  W.  324,  350,  13  L.  J.  Exch.  N.  S.  289,  15  Mor.  Min.  Rep. 
168,  but  I  feel  bound  to  try  to  find  the  principle  on  which  the 
right  rests. 

The  foundation  of  the  right  as  stated  throughout  all  the  cases 
•is  jus  naturw;  thus  Whitlock,  J.,  in  Shury  v.  Piggot  (1625) 
3  Bulstr.  339,  says:  "A  water  course  doth  not  begin  by  pre- 
scription, nor  yet  by  assent,  but  the  same  doth  begin  ex  jure 
natures,  having  taken  this  course  naturally,  and  cannot  be  avert- 
ed." Lord  Wensleydale,  in  Chasemore  v.  Richards  (1859)  7 
H  L.  Cas.  382,  says :  "It  has  been  now  settled  that  the  right  to 
the  enjoyment  of  a  natural  stream  of  water  on  the  surface,  ex 
jure  naturw,  belongs  to  the  proprietor  of  the  adjoining  lands,  as 
a  natural  incident  to  the  right  to  the  soil  itself;"  and  Palles, 
C.B.,  uses  the  same  phrase  in  Swart  v.  Belfast  Poor  Law  Guardi- 
ans (1881)  It.  L.  R,  9  Eq.  185.  What,  then,  is  the  meaning  of 
jus  natures?  It  cannot  be  that  it  means  merely  that  the  water 
is  an  incident  or  accessory  to  the  land  by  the  gift  of  nature,  for 
this  would  not  be  a  sufficient  foundation  for  the  right  claimed. 
The  percolating  waters  in  Chasemore  v.  Richards  (1859)  7  H. 
L.  Cas.  349,  and  the  surface  water  in  Rawstron  v.  Taylor  (1855) 

II  Exch.  369,  25  L.  J.  Exch.  N.  S.  33,  are  equally  the  gift  of 
nature,  and  the  former  would  by  natural  causes  flow,  to  some 
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extent  at  any  rate,  into  the  same  stream.  The  winds  of  heaven 
blow  over  Blackacre  by  the  gift  of  nature,  but  the  proprietor 
cannot  on  that  account  prevent  his  neighbor  from  building  on 
bis  own  adjoining  land  and  so  checking  their  course.  See  Bryant 
v.  Lefever  (1879)  4  C.  P.  D.  172,  .48  L.  J.  C.  P.  N.  S.  880, 
40  L.  T.  N.  S.  670,  27  Week.  Hep.  592.  It  is  plain,  therefore, 
that  the  mere  statement  that  water,  light,  or  air  is  a  gift  of 
nature  does  not  necessarily  involve  the  general  conclusion  that 
there  can  be  no  interference  with  their  enjoyment  I  have  come 
to  the  conclusion,  therefore,  that  jus  natural  is  used  in  these 
cases  as  expressing  that  principle  in  English  law  which  is  akin 
to,  if  not  derived  from,  the  jus  maturate  of  Roman  law.  English 
[662]  law  is,  of  course,  quite  independent  of  Soman  law,  but 
the  conception  of  aquum  et  bonum  and  the  rights  flowing  there- 
from which  are  included  in  jus  naturale  underlie  a  great  part 
of  English  common  law;  although  it  is  not  usual  to  find  "the 
law  of  nature"  or  "natural  law"  referred  to  in  so  many  words 
in  English  cases.  Passing  over  Bracton  and  Azo  and  their 
placita  de  jure  naturaii  (see  Professor  Maitland's  Selections, 
Selden  Society's  publications,  voL  8,  pp.  33  et  seq.),  Lord  Mans- 
field in  Moses  v.  Macferlan  (1760)  2  Burr.  1005,  1012,  explains 
the  common  count  for  money  "had  and  received"  as  a  kind  of 
equitable  action  to  recover  back  money  which  "ought  not  in  jus- 
tice to  be  kept.  ...  It  lies  only  for  money  which,  ex  cequo 
et  bono,  the  defendant  ought  to  refund.  ...  In  one  word, 
the  girt  of  this  kind  of  action  is,  that  the  defendant  ...  is 
obliged  by  the  ties  of  natural  justice  and  equity  to  refund  the 
money."  So  Baron  Martin  in  Freeman  v.  Jeffries  (1869)  L. 
R.  4  Excb.  189,  199,  explains  actions  quasi  ex  contractu  thus: 
"But  for  a  long  time  implied  contracts  have  been  admitted  into 
the  law,  where,  a  transaction  having  taken  place  between  parties, 
a  state  of  things  has  arisen  in  reference  to  it  which  was  not 
contemplated  by  them,  but  is  such  that  one  party  ought  in  jus- 
tice and  fair  dealing  to  pay  a  sum  of  money  to  the  other."  So 
the  law  merchant,  says  Buller,  J.,  in  Master  v.  Miller  (1791) 
4  T.  R.  320,  342;  (1793)  2  Revised  Rep.  399,  2  H.  Bl.  141,  1 
Anstr.  225,  ST.  S.  637,  is  "a  system  of  equity,  founded  on  the 
rules  of  equity,  and  governed  in  all  its  parts  by  plain  justice  and 
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good  faith ;"  and  see  an  article  on  "The  Law  of  Nature"  by  Sir 
F.  Pollock  in  the  "Journal  of  Comparative  Legislation"  for 
1901.  I  am  not,  therefore,  introducing  any  novel  principle  if 
I  regard  jus  natures  on  which  the  right  to  running  water  rests, 
as  meaning  that  which  is  cequum  et  bonum  between  the  upper 
and  lower  proprietors.  This  appears  to  me  to  be  the  view  ex- 
pressed by  Dodderidge,  J,  in  Shury  v.  Piggot  (1625)  3  Bulstr. 
340,  when  he  gives  a  second  reason, — "drawn  from  the  nature 
of  water,  the  which  will  naturally  descend,  and  will  make  a  way 
for  its  passage  if  stopped."  He  is  evidently  considering  the 
relative  positions  of  the  upper  and  lower  owners.  Each  [683] 
has  his  rights  jure  natural.  If  the  upper  owner  dams  the  stream, 
the  lower  loses  the  passage  of  the  water.  If  the  lower  owner 
dams  the  stream,  he  floods  the  higher  owner's  lands.  What, 
then,  is  fair  and  reasonable  between  the  parties  ?  Aqua  currit, 
i.e.,  it  is  obvious  to  all  that  the  water  in  the  known  and  definite 
channel  runs  down  toward  the  lower  ground,  therefore  debet 
currere  ui  currere  solebat;  it  is  cequum  et  bonum  that  neither 
owner  should  interfere  with  this,  and  thereby  each  avoids  injur- 
ing .the  other  and  escapes  injury  himself. 

This,  too,  is  the  only  explanation  of  the  continued  reference 
to  knowledge  of  the  existence  of  the  stream  which  occurs  in  the 
cases.  Thus,  in  Acton  v.  Blundell  (1843)  12  Mees.  &  W.  349, 
13  L.  J.  Exch.  N.  S.  289,  15  Mor.  Min.  Bep.  168,  Tindal,  C.J., 
refers  the  origin  of  the  law  of  running  streams  to  the  fact  that 
the  right  enjoyed  by  the  several  proprietors  of  the  lands  over 
which  they  flow  is  and  always  has  been  "public  and  notorious," 
In  Chaaemore  v.  Richards  (1859)  7  H.  L,  Cas.  349,  29  L.  J. 
Exch.  N.  S.  81,  5  Jur.  N.  S.  873,  7  Week.  Rep.  685,  1  Eng. 
Rttl.  Cas.  729,  Lord  Cranworth  says  that  there  is  no  difficulty  in 
enforcing  the  right,  because  running  water  is  something  visible, 
and  no  one  can  interrupt  it  without  knowing  whether  he  does 
or  does  not  do  injury  to  those  who  are  above  or  below  him.  But 
I  fail  to  see  how  ignorance  or  knowledge  on  the  part  of  a  de- 
fendant can  affect  the  right  of  the  plaintiff  in  a  civil  action  to 
enforce  his  legal  right,  except  on  the  footing  that  the  existence 
of  such  right  depends  on  the  consideration  of  what  is  cequum  et 
bonum  between  the  two  parties. 
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In  the  present  case  there  is  a  spring  issuing  from  the  defend- 
ants' land.  It  is  fed  ex  hypothesi  by  a  subterranean  stream  flow- 
ing in  a  denned  channel  from  the  higher  ground.  This  higher 
ground  may  extend  to  a  large  number  of  acres  and  may  belong 
to  many  different  owners.  No  one  can  tell  where  or  in  whose 
land  this  hypothetical  stream  runs.  If  the  plaintiffs  are  right, 
no  proprietor  of  land  above  the  spring  can  sink  a  well  or  make 
excavations  on  his  own  ground  without  the  risk  of  incurring  lia- 
bility, possibly  to  a  very  large  amount,  to  the  plaintiffs  for  inter- 
fering with  the  spring;  and  this  is  a  much  larger  liability  than 
that  unsuccessfully  sought  to  be  established  in  Chasemore  v. 
Richards  (1859)  7  H.  L.  Cas.  349,  29  L.  J.  Exeh.  N.  S.  81,  5 
Jur.  N.  S.  873,  7  Week.  Rep.  685,  1  Eng.  RuL  Cas.  729,  for 
a  denned  underground  stream  [664]  may  flow  for  miles,  where- 
as the  gathering  ground  of  water  penetrating  by  percolation  is 
of  comparatively  small  extent.  I  apply  Lord  Chelmsford's  ques- 
tion in  Chasemore  v.  Richards  (1859)  7H.L  Cas.  375:  "Are 
the  most  distant  landowners,  as  well  as  the  adjacent  ones,  to  be 
bound,  at  their  peril,  to  take  care  to  use  their  lands  so  as  not 
to  interrupt  the"  passage  "of  the  water  through  the  soil  to  a 
greater  extent  than  shall  be  necessary  for  their  own  actual 
wants  P'  And  Lord  Wensleydale's  observation  in  the  same  case 
Id.  387 :  "In  the  second  place,  as  the  great  interests  of  society 
require  that  the  cultivation  of  every  man's  land  should  be  en- 
couraged, and  its  natural  advantages  made  fully  available,  the 
owner  must  be  permitted  to  dig  in  his  own  soil,  and,  in  so  doing, 
he  can  very  rarely  avoid  interfering  with  the  subterraneous 
waters  flowing  or  percolating  in  his  neighbor's  land."  For  with 
Coleridge,  J.  (1857)  2  Hurlst.  &  N".  191,  I  do  not  see  how  the 
ignorance  which  the  landowner  has  of  the  course  of  the  springs 
or  streams  below  the  surface,  of  the  changes  they  undergo,  and 
of  the  date  of  their  commencement,  "is  material  in  respect  of  a 
right  which  does  not  grow  out  of  the  assent  or  acquiescence  of 
the  landowner,  as  in  the  case  of  a  servitude,  but  out  of  the  nature 
of  the  thing  itself."  I  desire  respectfully  to  adopt  Palles,  C.B.'s 
statement  in  Ewart  v.  Belfast  Poor  Law  Guardians  (1881)  Ir. 
L.  R.  fl  Eq.  194,  when  he  says:  "If  the  view  which  has  been 
contended  for  by  the  plaintiff  in  this  case  is  correct,  we  would 
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have  the  startling  doctrine,  that  an  action  at  law  would  lie  s 
a  man,  without  any  limit  to  the  damages  that  could  be  recov- 
ered, for  doing  an  act  which,  as  far  as  he  knows,  or  as  far  as 
can  be  known  by  reasonable  inquiry,  is  a  lawful  act,  and  the 
unlawfulness  of  which  would  depend  upon  the  fact  that,  by 
some  newly  discovered  method  of  examination  being  resorted  to, 
it  was  ascertained  that  the  water  flowed  in  a  defined  channel — a 
fact  which  but  for  that  method  being  resorted  to  would  have  re- 
mained for  all  ages  unknown.  That  would  be  a  monstrous  doc- 
trine ;"  and  FitzGibbon,  L.  J.'s  statement  in  the  same  case  (1881) 
Ir.  L.  R.  9  Eq.  205 :  "In  my  opinion  it  is  impossible  to  recognize 
a  natural  [665]  right  which  would  subject  the  lands  of  another 
to  the  burden  of  maintaining  an  unknown  flow  of  water  (what- 
ever be  the  geological  character  of  its  channel),  without  intro- 
ducing every  difficulty  which  has  already  prevailed  to  prevent 
the  recognition  of  such  a  right  in  respect  of  'percolating1  water, 
strictly  so  called.  It  appears  to  me  impossible  to  find  the  test 
of  the  existence  of     .  natural  rights     ...       in  ex 

post  facto  geological  investigations ;  yet  it  is  by  some  such  means 
alone  that  any  difference  could  be  discovered  between  oozing  or 
percolating  water  and  water  running  through  or  collecting  in 
underground  fissures." 

There  is  nothing  inconsistent  with  this  view  in  cases  like  that 
of  the  river  Mole,  where  a  river  disappears  into  the  ground, 
and  what  is  apparently  the  same  river  reappears  on  lower  ground. 
In  such  cases  there  is  a  terminus  a  quo  and  a  terminus  ad  quern, 
and  the  owners  of  land  between  the  two  and  their  riparian  neigh- 
bors can  fairly  be  presumed  to  know  of  the  existence  and  course 
of  the  stream.  As  Pollock,  C.B.,  says  in  Dickinson  v.  Grand 
Junction  Canal  Co.  (1862)  1  Exch.  300:  "If  the  course  of  a 
subterranean  stream  were  well  known,  as  is  the  case  with  many, 
which  sink  underground,  pursue  for  a  short  space  a  subterranean 
course,  and  then  emerge  again,  it  never  could  be  contended  that 
the  owner  of  the  soil  under  which  the  stream  flowed  could  not 
maintain  an  action  for  the  diversion  of  it,  if  it  took  place  under 
such  circumstances  as  would  have  enabled  him  to  recover  if  the 
stream  had  been  wholly  above  ground."  That  passage  was  cited 
with  approval  by  Lord  Chelmsford  in  Gfouemore  v.  Richards 
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(1859)  7  H.  L.  Cas.  374.  At  any  rate  cases  of  that  class  rest 
oil  the  knowledge,  actual  or  presumed,  of  the  existence  of  an 
underground  stream. 

Finally,  regarding  the  case  as  one  to  be  decided  on  the  general 
consideration  of  wquum  et  bonum,  it  is  not  immaterial  to  re- 
member that  three  eminent  Judges  of  Appeal  in  Ireland  have 
decided  that  it  is  not  reasonable  or  right  that  the  lower  owner 
should  have  any  right  to  prevent  the  obstruction  of  a  subterranean 
stream  flowing  in  a  defined  but  unknown  course,  and  that  such 
view  also  accords  with  American  decisions.  [666]  "The  de- 
fined water  courses  spoken  of  in  Wheailey  v.  Bough  (1855)  25 
Pa.  528,  64  Am.  Dec.  721, 13  Mor.  Min.  Rep.  374,  which  a  man 
may  not  divert  to  the  hurt  of  an  inferior  proprietor,  are  not  the 
hidden  streams  of  which  the  owner  of  the  soil  through  which 
they  pass  can  have  no  knowledge  until  they  have  been  discov- 
ered by  excavations  made  in  the  exercise  of  his  rights  of  prop- 
erty." Angell  on  Watercourses,  6th  ed.  p.  160.  I  am  at  any 
rate  confirmed  in  my  view  of  what  is  aquum  et  bonum  by  find- 
ing that  I  share  it  with  such  eminent  persons,  although  their 
opinions  are  not  authorities  behind  which  I  can  take  shelter. 
There  will  be  a  declaration  that  there  is  no  right  in  underground 
water  where  the  course  of  its  channel  is  unknown;  and  the  plain- 
tiffs will  pay  the  costs  of  this  application. 

Solicitors  for  defendants :  Johnson,  WeaiheraU,  A  Shirt,  for 
Wade,  BUbrovgh,  Booth,  &  Company,  Bradford. 

Solicitors  for  plaintiffs:  Nussey  &  Fellowes,  for  Vini,  Par- 
kinson, HUl,  &  Kiiiick,  Bradford. 

Note. — Character  of  water  flowing  underground  in  a  defined  but 
unknown  channel. 
It  is  the  purpose  of  this  note  to  collect  the  decisions  which  discuss 
the  question  which  is  considered  in  Bradfosd  v.  Ferkand,  whether 
underground  water  must  flow  in  a  known,  as  well  as  in  a  defined, 
channel  in  order  to  take  it  out  of  the  category  of  percolating  water, 
without,  however,  attempting  to  treat  in  detail  of  the  rights  which 
may  be  dependent  on  its  character.  The  note  also  covers  the  question 
of  the  sufficiency  of  evidence  to  establish  the  existence  of  a  known 
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Id  Ewari  v.  Belfast  (1881)  Ir.  L.  B.  9  Eq.  172,  to  which  reference 
is  made  in  Bradford  t.  Fbrrand,  it  is  also  held  that  the  law  ap- 
plicable to  the  now  of  surface  streams  will  not  apply  to  water  run- 
ning in  a  defined  although  subterranean  channel,  where  the  channel 
was  one  which  was  not  only  unknown  at  the  time  of  the  acts  com- 
plained of,  but  was  incapable  of  being  ascertained  by  the  exercise 
of  reasonable  diligence.  And  FitzGibbon,  L.  J.,  in  a  concurring 
opinion  said :  "I  assume  .  .  .  that  the  water  did  flow  under- 
ground for  some  distance,  at  least,  in  a  definite,  that  is  a  contracted 
and  bounded  channel  and  stream,  but  its  course  was  unknown,  in- 
visible, and  undefined  by  human  knowledge.  This,  to  my  mind,  is 
the  only  sense  in  which  the  words  'defined  channel'  can  be  used  in 
deciding  upon  rights.  In  my  opinion  it  is  impossible  to  recognize 
a  natural  right  which  would  subject  the  lands  of  another  to  the 
burden  of  maintaining  an  unknown  flow  of  water  (whatever  be  the 
geological  character  of  its  channel),  without  introducing  every  diffi- 
culty which  has  already  prevailed  to  prevent  the  recognition  of  such 
a  right  in  respect  of  'percolating*  water,  strictly  so  called.  It  ap- 
pears to  me  impossible  to  find  the  test  of  the  existence  of  either 
natural  rights  or  acquired  easements  in  ex  post  facto  geological  in- 
vestigations ;  yet  it  is  by  some  such  means  alone  that  any  difference 
could  be  discovered  between  oozing  or  percolating  water  and  water 
running  through  or  collecting  in  underground  fissures." 

The  American  courts,  although  not  always  explicitly  stating  such 
to  be  the  case,  have  generally  held  the  existence  of  a  known  as  well 
as  a  defined  channel  to  be  essential  in  order  to  affect  the  proprietors 
of  land  through  which  an  underground  stream  flows,  with  the  same 
rights  and  duties  as  are  incident  to  definite  surface  streams.  In 
instances  in  which  this  doctrine  does  not  appear  to  be  recognized, 
it  is  apparently  by  inadvertence,  rather  than  by  design;  and  in  no 
case  is  the  doctrine  definitely  rejected. 

The  reasons  and  justification  of  the  doctrine  that  the  course  of  a 
subterranean  stream  must  be  known  and  notorious  are  stated  in 
Bloodgood  v.  Ayen  (1888)  108  N.  Y.  400,  2  Am.  St.  Rep.  443,  15 
N .  E.  433,  to  be  that  as  the  water  does  not  flow  openly  in  the  sight 
of  the  owner  of  the  soil  under  which  it  passes,  there  is  no  ground 
for  implying  consent  or  agreement  between  the  adjoining  proprietors, 
which  is  one  of  the  foundations  on  which  the  law  of  surface  streams 
is  built;  that  a  different  rule  would  enable  a  lower  proprietor  to 
prevent  the  upper  owner  from  using  water  in  his  own  soil,  and  ex- 
pose  him  to  loss  and  danger  in  making  improvements  on  his  own 
land ;  and  that  a  further  reason  may  be  found  in  the  indefinite  nature 
of  the  right  claimed  and  the  great  extent  of  obligation  which  would 
be  incurred.  Citing  Acton  v.  Blundell  (1843)  12  Mees.  &  W.  324, 
13  L.  J.  Exch.  N.  S.  289,  15  Mor.  Min.  Bep.  168. 
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That  a  subterranean  stream  the  situation  of  which  is  not  known, 
falls  within  the  category  of  percolating  waters,  is  held  in  Greencastle 
v.  Hazelett  (1864)  23  Ind.  186,  in  which  the  court  said:  "It  is 
quite  evident,  on  account  of  the  difference  between  the  two  things, 
that  the  rules  of  law  applicable  to  streams  upon  the  surface  ought 
not  to  be  applied  to  those  which,  unseen  and  unknown,  flow  beneath. 
As  to  the  first,  inasmuch  as  their  course  and  character  are  open 
to  view,  each  proprietor  can  so  use  his  property,  for  the  purposes 
of  tillage  or  manufactures  or  embellishment,  or  any  other  useful 
end,  as  will  not  interfere  with  the  comfort  or  convenience,  or  any 
of  the  correlative  rights,  of  proprietors  above  or  below;  but,  as  to 
the  last,  excavations  for  building,  or  for  working  mines,  or  for  se- 
curing water  for  domestic  uses  by  wells,  may  be  found,  after  large 
expenses  have  been  incurred,  to  cut  off  the  supplies  of  a  cotermi- 
nous proprietor's  well  or  spring,  involving  liability  for  injury  that 
could  not  be  foreseen,  and  the  necessity  of  abandoning  enterprises 
the  most  laudable,  which  have  been  undertaken  innocently,  and  pro- 
duced heavy  outlays  before  any  injury  to  others  could  have  been 
anticipated." 

The  necessity  that  the  channel  of  an  underground  stream  be 
known,  as  well  as  defined,  in  order  to  render  the  rules  of  law  re- 
lating to  percolating  waters  inapplicable,  appears  not  to  have  been 
recognized  in  Tampa  Waterworks  Co.  v.  Cline  (1896)  37  Fla.  586, 
.13  L.E.A.  376,  53  Am.  St.  Rep.  262,  20  So.  780,  in  which  it  is 
said  that  "if  subterranean  water  has  assumed  the  proportions  of  a 
well-defined  and  constant  stream,  the  owner  of  the  land  through 
which  it  flows  will  not  be  authorized  to  divert  it  or  improperly  use 
it,  any  more  than  if  the  stream  ran  upon  the  surface."  The  facts 
in  the  case,  however,  which  are  detailed  elsewhere  in  this  note,  show 
the  channel  of  the  stream  in  question  to  have  been  manifested  by  sur- 
face indications. 

So,  also  in  Borroughs  v.  Saterhe  (1885)  67  Iowa,  396,  56  Am. 
Rep.  350,  25  N.  W.  808,  the  court  appears  to  have  regarded  it  as 
necessary,  in  order  to  establish  correlative  rights  in  subterranean 
water,  only  that  it  should  flow  in  a  distinct  channel. 

The  requirement  seems  to  be  recognized,  however,  in  Willis  v. 
Perry  (1894)  92  Iowa,  297,  26  L.R.A.  124,  60  N.  W.  727,  where 
it  is  said :  "If  in  fact,  or  by  reasonable  inference,  it  is  known  that 
a  subterranean  stream  of  water  flows  in  a  well-defined  channel  cap- 
able of  being  distinctly  traced,  it  is  said  to  be  governed  by  the  rules 
of  law  applicable  to  streams  flowing  upon  the  surface  of  the  earth." 

And  in  Barclay  v.  Abraham  (1903)  121  Iowa,  619,  64  L.R.A.  255, 
100  Am.  St.  Rep.  365,  96  N.  W.  1080,  it  is  said :  "It  is  to  he 
observed  that  the  mere  existence  of  the  channel  is  not  enough ;  its 
location  must  be  known  or  reasonably  ascertainable." 
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That  a  subterranean  stream  mast  be  known,  as  well  as  defined,  in 
order  to  render  one  liable  for  its  diversion  from  the  well  of  an- 
other, is  also  held  in  Chase  v.  Silversione  (1873)  62  Me.  175,  16 
Am.  Kep.  419. 

In  Washington  County  Water  Co.  v.  Carver  (1900)  91  Md.  398, 
46  Atl.  979,  it  is  gaid  that  an  underground  stream  will  be  protected 
the  same  as  one  upon  the  surface,  "if  it  constitutes  a  stream  the 
channel  or  coarse  of  which  is  known." 

In  Western  Maryland  R.  Co.  v.  Martin  (1909)  110  Md.  554,  73 
Atl.  267,  the  court  says:  "The  authorities  agree  that  there  is  no 
difference  in  principle  between  the  rights  incident  to  streams  of 
water  upon  the  surface  of  the  ground  and  those  Sowing  underneath 
it,  when  the  latter  move  in  known  and  well-defined  channels." 

In  Clarke  County  v.  Mississippi  Lumber  Co.  (1902)  80  Miss.  535, 
31  So.  905,  it  is  said  that  underground  waters  are  presumed  to  be 
wandering  percolating  waters  until  a  denned,  continuous  channel 
is  shown;  "and  even  then,  in  order  to  apply  to  them  the  rules  set 
tied  in  reference  to  surface  streams,  it  must  be  further  shown  not 
only  that  the  stream  has  a  distinct,  defined,  underground  channel, 
but  this  must  be  known  or  notorious.  Otherwise,  aa  to  them,  it 
seems  that  the  excavator  in  good  faith  and  for  his  own  purposes 
will  be  judged  by  the  law  applicable  to  unknown  wandering  rivulets 
or  percolating  waters.  In  order  to  prevent  the  classification  of 
underground  streams  with  percolating  waters,  they  must  be  known  or 
easily  ascertainable,  and  discoverable  from  the  surface  of  the  ground 
without  subsurface  explorations. 

This  occurs  where  the  stream  sinks  under  and  rises  to  the  surface. 
The  important  fact  is  that  of  knowledge  had,  or  'easily  acquirable, 
of  their  existence,  location,  and  course.' " 

In  Springfield  Waterworks  Co.  v.  Jenkins  (1895)  62  Mo.  App. 
74,  it  is  said:  "The  law  in  reference  to  the  obstruction  or  diversion 
of  the  flow  of  water  in  water  courses  is  well  established,  and  it  can 
make  no  difference  that  the  current  or  stream  is  subterranean,  pro- 
vided it  has  a  well-defined  and  known  channel." 

In  Bloodgood  v.  Ayers  (1888)  108  N.  Y.  400,  %  Am.  St.  Rep. 
443,  15  N.  E.  433,  it  is  said  that  the  only  exception  to  the  rule 
that  subterranean  water  belongs  to  the  owner  of  the  land  is  "that 
of  certain  underground  streams  or  rivers  which  are  known  and  no- 
torious and  flow  in  a  natural  channel  between  defined  hanks." 

Subterranean  streams  which  flow  in  a  permanent,  distinct  and 
well-defined  channel,  but  whose  existence  or  course  is  neither  known 
nor  notorious,  are  governed  by  the  same  rules  of  law  as  are  applicable 
to  percolating  waters.  Wyandot  Club  v.  Sells  (1899)  6  Ohio  N.  P. 
64,  9  Ohio  S.  &  C.  P.  Dec.  106. 
In  Taylor  v.  Welch  (1876)  6  Or.  200,  it  is  said  that  the  rule  of 
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law  that  every  proprietor  of  land  through  which  Aowb  a  stream  of 
water  has  a  right  to  the  use  of  the  water  Sowing  in  its  natural 
channel  without  diminution  or  obstruction,  while  applicable  to  water 
which  flows  in  a  well-defined  and  constant  stream  in  a  subterranean 
channel,  does  not  apply  to  water  percolating  through  the  soil,  or  even 
flowing  through  an  unknown  and  undefined  channel. 

That  no  riparian  rights  may  be  claimed  in  an  underground  stream 
the  course  of  which  is  unknown  is  clearly  held  in  Haldeman  v. 
Bruckkart  (1863)  45  Pa.  514,  84  Am.  Dec.  511,  5  Mor.  Min.  Hep. 
308,  in  which  it  is  said:  "A  surface  stream  cannot  be  diverted 
without  knowledge  that  the  diversion  will  affect  a  lower  proprietor. 
Not  so  with  an  unknown  subterraneous  percolation  or  stream.  One 
can  hardly  have  righta  upon  another's  land  which  are  imperceptible, 
of  which  neither  himself  nor  that  other  can  have  any  knowledge. 
No  such  right  can  be  supposed  to  have  been  taken  into  considera- 
tion, when  either  the  upper  or  lower  tract  was  purchased.  The  pur- 
chaser of  lands  on  which  there  are  unknown  subsurface  currents 
must  buy  in  ignorance  of  any  obstacle  to  the  full  enjoyment  of  his 
purchase  indefinitely  downwards,  and  the  purchaser  of  lands  on 
which  a  spring  rises,  ignorant  whence  and  how  the  water  cornea,  can- 
not bargain  for  any  right  to  a  secret  flow  of  water  in  another's  land. 
It  would  seem,  therefore,  most  unreasonable,  that  the  latter  should 
have  a  right  to  prevent  his  neighbor  from  enjoying  his  own  land 
in  the  ordinary  way,  either  by  digging  wells,  cellars,  drains,  or  by 
quarrying  and  mining.  A  further  reason  for  holding  that  there  is 
no  such  right  is  found  in  the  indefinite  nature  and  great  extent 
of  the  obligation  which  would  be  imposed  if  the  right  existed.  In- 
stances have  occurred  where  excavations  have  had  the  effect  of  drain- 
ing land,  although  at  the  distance  of  several  miles:  Gale  &  W. 
Easements,  178.  Even  in  the  case  before  us,  the  mining  pit  of  the 
defendants  is  more  than  300  feet  distant  from  the  plaintiffs'  spring. 
These  appear  to  us  very  sufficient  reasons  for  distinguishing  between 
surface  and  subterranean  streams,  and  denying  to  inferior  propri- 
etors any  right  to  control  the  flow  of  water  in  unknown  subterrane- 
an channels  upon  an  ad  joiner's  land.  They  are  as  applicable  to  un- 
known subsurface  streams  as  they  are  to  nitrations  and  percolations 
through  small  interstices.  Neither  can  be  defined  water  courses, 
though  they  may  be  definable." 

So,  also  in  Lybe's  Appeal  (1884)  106  Fa.  626,  51  Am.  Bep.  543, 
it  was  said :  "The  rule  is  that  wherever  the  stream  is  so  hidden  in 
the  earth  that  its  course  is  not  discoverable  from  the  surface,  there 
can  be  no  such  thing  as  a  prescription  in  favor  of  an  adjacent  pro- 
prietor to  have  an  uninterrupted  flow  of  such  stream  through  the 
land  of  his  neighbor." 

And  in  Collins  v.  Chartters  Valley  Qas  Co.  (1890)  131  Pa,  143, 
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C  L.RA.  380,  17  Am.  St  Bep.  791,  18  Atl.  1012,  the  court,  after 
an  examination  of  the  earlier  Pennsylvania  decisions,  states :  "It  is 
therefore  clear  from  the  principles  and  the  reasoning  of  all  the  cases 
that  the  distinction  between  rights  in  surface  and  in  subterranean 
waters  is  not  founded  on  the  fact  of  their  location  above  or  below 
ground,  hut  on  the  fact  of  knowledge,  actual  or  reasonably  acquirable, 
of  their  existence,  location,  and  course." 

The  doctrine  that  the  existence  of  the  stream  must  be  known  or 
easily  discernible  is  also  recognized  in  Williams  v.  Ladew  (1894) 
161  Pa.  283,  41  Am.  St.  Hep.  891,  29  Atl.  54,  which  holds  that  the 
interception  of  subterranean  streams  is,  of  itself,  damnum  absque 
injuria. 

In  Herriman  Irrig.  Co.  v.  Butterfield  Min.  &  Mill.  Co.  (1899)  19 
Utah,  453,  51  L.E.A.  930,  57  Pac.  537,  the  court  in  holding  that 
as  against  a  prior  appropriator  of  the  waters  of  a  creek,  subterranean 
water  which  fed  a  spring  which  flowed  into  a  creek  could  not  be 
intercepted  and  discharged  into  the  stream  at  a  point  different  from 
its  natural  flow,  said :  "This  right  of  plaintiff  is  not  affected  because 
the  underground  channels  of  said  springs  are  not  traceable." 

But  upon  a  subsequent  appeal  (25  Utah,  96,  69  Pac.  719),  the 
court  apparently  considered  subterranean  waters  in  unknown  chan- 
nels as  being  in  the  same  category  as  percolating  water,  earing: 
"Water  standing  in  the  land  underneath  the  surface,  or  passing 
through  it,  or  into  it,  by  nitration,  percolation,  chemical  attraction, 
or  in  undefined  and  unknown  streams,  is  such  an  advantage,  which 
the  owner  of  the  land  is  left  to  enjoy.  The  law  of  surface  streams 
does  not  apply  to  such  water.  If  it  were  otherwise,  no  man  would  be 
safe  in  operating  a  mine,  or  even  in  digging  a  well,  upon  his  land, 
for,  by  so  doing,  he  might  interfere  with  percolation,  or  cut  an  un- 
defined stream  hidden  from  observation,  and  thereby  diminish  or  stop 
the  Sow  of  his  neighbor's  spring,  and  render  himself  liable  in  dam- 
ages, however  innocently  the  work  might  have  been  performed.  The 
sequence  would  he  the  hindrance  or  prevention  of  improvements  and 
progress.  Where  streams  of  water  appear  upon  the  surface,  or  in 
well-defined  and  known  subsurface  channels  having  beds  and  banks, 
there  the  owners  of  the  soil  over  or  through  which  they  pass  are 
hound  to  take  notice  of  the  rights  of  all  others  to  the  water;  but,  as 
to  water  of  the  nature  of  that  developed  by  the  tunnels  in  question 
in  this  case,  the  law  is  well  settled  that  it  belongs  to  the  owner  of 
the  land ;  and  where,  as  here,  springs  appear  to  exist,  which  flow  into 
a  surface  stream,  and  they  are  not  shown  to  be  supplied  by  known 
or  denned  streams,  the  presumption  is  that  they  are  formed  by  ordi- 
nary percolation." 

In  Pence  v.  Carney  (1905)  58  W.  Va.  296,  6  L.R.A.(N.S-)  266, 
112  Am.  St.  Sep.  963,  52  S.  E.  702,  the  court  said:    "The  under- 
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ground  waters  which  the  law  recognizes  as  existing  in  underground 
bodies  or  streams  in  well-defined  channels  are  those,  and  thoBe  only, 
which  are  known  to  so  exist,  or  that  they  do  so  exist  is  ascertainable 
or  discoverable  from  surface  indications  or  other  means,  without 
subsurface  excavations  for  that  purpose." 

In  Case  v.  Hoffman  (1898)  100  Wis.  314,  44  L.E.A.  728,  72  N. 
W.  390,  it  is  said  that  in  order  to  be  recognized  as  a  water  course 
"a  subsurface  stream  must  follow  a  definite  and  known  channel." 

The  presumption  with  respect  to  underground  waters  is  that  they 
are  percolating  waters  (see,  inter  alia,  Black  v.  Ballymena  Twp. 
[1886]  Ir.  L.  E.  17  Eq.  459;  Hanson  v.  McCue  [1871]  42  Cal. 
303,  10  Am.  Rep.  299;  Gould  v.  Eaton  [1896]  111  Cal.  639,  52 
Am.  St.  Rep.  201,  44  Pac.  319 ;  Arroyo  Ditch  &  Water  Co.  v.  Bald- 
win [1909]  155  Cal.  280,  100  Pac.  874;  Tampa  Waterworks  Co.  v. 
Cline  [1896]  37  Fla.  586,  33  L.R.A.  376,  53  Am.  St.  Rep.  262,  20 
So.  780;  Barclay  v.  Abraham  [1903]  121  Iowa,  619,  64  L.R.A.  255, 
100  Am.  St.  Rep.  365,  96  N.  W.  1080;  Western  Maryland  R.  Co.  v. 
Martin  [1909]  110  Md.  554,  73  Atl.  267;  Clarke  County  v.  Missis- 
sippi Lumber  Co.  [1902]  80  Miss.  535,  31  So.  905;  Ocean  Grove 
Camp  Meeting  Asso.  v.  Asbury  Park  [1885]  40  N.  J.  Eq.  447,  3  Atl. 
168;  Wyandot  Club  v.  Sells  [1899]  6  Ohio  N.  P.  64,  9  Ohio  S.  & 
C.  P.  Dec.  106;  Metcalf  v.  Nelson  [1895]  8  S.  D.  87,  59  Am.  St. 
Rep.  746,  65  N.  W.  911;  Pence  v.  Carney  [1905]  58  W.  Va.  296, 
6  L.R.A.(N.S.)  266,  112  Am.  St.  Rep.  963,  52  S.  E.  702;  Ruber 
v.  Merkel  [1903]  117  Wis.  355,  62  L.R.A.  589,  98  Am.  St.  Rep. 
933,  94  N.  W.  354) ;  and  the  burden  of  proof  is  upon  those  assert- 
ing rights  to  waters  below  the  surface,  on  the  ground  that  they  flow 
in  a  defined  and  known  channel,  to  establish  the  existence  of  such 
channel.  Black  v.  Ballymena  Twp.  (1886)  Ir.  L.  R.  17  Eq.  459; 
Arroyo  Ditch  &  Water  Co.  v.  Baldwin  (1909)  155  Cal.  280,  100 
Pac.  874;  Barclay  v.  Abraham  (1903)  121  Iowa,  619,  64  L.R.A. 
255,  100  Am.  St.  Rep.  365,  96  N.  W.  1080;  Huber  v.  Merkel  (1903) 
117  Wis.  355,  62  L.R.A.  589,  98  Am.  St.  Rep.  933,  94  N.  W.  354. 

The  character  of  the  evidence  by  which  this  burden  may  be  dis- 
charged is  discussed  in  Black  v.  Ballymena  Twp.  (1886)  Ir.  L.  R. 
17  Eq.  459,  in  which  the  vice  chancellor,  after  stating  that  the  rules 
cs  to  riparian  rights  apply  to  underground  water  courses  which  flow 
in  defined  and  known  channels,  said :  "So  far  the  law  on  the  sub- 
ject is  clear;  but  a  difficulty  appears  still  to  exist  as  to  the  applica- 
tion of  this  rule  by  reason  of  the  use  of  the  word  'known'  in  connec- 
tion with  the  word  'defined,'  and  it  does  not  seem  to  have  been  suffi- 
ciently laid  down  as  yet  what  the  nature  or  extent  of  the  knowledge 
is  which  must  he  proved  to  exist  in  order  to  constitute  the  riparian 
relation.  It  cannot  mean  that  a  channel  should  be  visible  throughout 
its  course,  which  would  be  an  impossibility  from  the  very  fact  of 
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its  being  subterranean.  In  considering  this  question,  the  knowledge 
required  cannot  be  reasonably  held  to  be  that  derived  from  a  dis- 
covery in  part  by  excavation  exposing  the  channel:  but  must  be  a 
knowledge,  by  reasonable  inference,  from  existing  and  observed  facts 
in  the  natural,  or  rather  the  pre-existing,  condition  of  the  surface 
of  the  ground.  The  onus  of  proof  lies,  of  course,  on  the  plaintiff 
claiming  the  right;  and  it  lies  upon  him  to  show  that,  without  open- 
ing the  ground  by  excavation  or  having  recourse  to  abstruse  specula- 
tions of  scientific  persons,  men  of  ordinary  powers  and  attainments 
would  know,  or  could  with  reasonable  diligence  ascertain,  that  the 
stream,  when  it  emerges  into  light,  comes  from  and  has  flowed 
through  a  defined  subterranean  channel.  The  instance  given  in  some 
of  the  cases  of  a  stream  sinking  under  ground  when  it  reaches  a 
certain  place,  and  pursuing  for  a  short  space  a  subterraneous  course, 
and  then  emerging,  shows  plainly  the  kind  of  knowledge  required. 
No  one  knows  as  a  matter  of  fact  that  it  flows  under  ground  from  the 
one  point  to  the  other  in  a  defined  channel,  or  indeed  even  that  it 
it-  the  same  stream;  but  our  reason,  grounded  on  our  knowledge  of 
ordinary  natural  laws,  and  on  the  impossibility  or  great  improbabil- 
ity of  the  phenomena  being  otherwise  accounted  for,  leads  to  an  in- 
ference of  fact,  amounting  practically  to  knowledge,  that  it  is  the 
same  stream,  and  that  it  has  flowed  underground  in  a  defined  chan- 
nel." 

Practically  the  same  language  as  to  the  character  of  the  evidence  by 
which  the  burden  of  proof  may  be  discharged  is  used  in  Wyandot  Club 
v.  Sells  (1899)  6  Ohio  N\  P.  64,  9  Ohio  S.  &  C.  P.  Dec.  106. 

In  Hale  v.  McLea  (1879)  53  Cal.  581,  the  court  declined  to  de- 
cide what  the  rights  of  the  parties  would  be  if  an  underground 
stream  was  not  known  to  exist  until  the  fact  was  discovered  in  the 
prosecution  of  the  work. 

In  the  group  of  cases  following,  the  sufficiency  of  evidence  to  estab- 
lish the  existence  of  a  known  channel  is  considered. 

In  Black  v.  Ballymena  Twp.  supra,  it  was  held  that  a  subterranean 
channel  was  a  known  one  where  a  stream,  instead  of  emerging  from 
the  ground  at  a  point  where  it  formerly  emerged,  appeared  at  a 
point  lower  down  in  its  former  channel,  which  had  in  the  meantime 
been  filled  up  with  stones  and  rocks  falling  from  higher  ground  and 
entirely  covering  it,  so  that  the  water  was  no  longer  visible,  and  by 
listening  with  the  ear  to  the  ground  it  could  be  heard  passing  under- 
neath, and  the  former  existence  of  the  surface  stream  was  known. 

In  Hale  v.  McLea,  supra,  the  court  appears  to  have  regarded  the 
existence  of  a  subterranean  stream  as  having  been  established  by  evi- 
dence that  from  a  natural  spring  to  a  pit  dug  by  the  defendant,  there 
was  a  line  of  bushes  usually  found  nowhere  except  over  watercourses. 

In  Tampa  Waterworks  Co.  v.  Clint  (1896)  37  Fla.  586,  33  L.R.A. 
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376,  53  Am.  St  Rep.  262,  20  So.  780,  the  existence  of  a  well-defined 
subterranean  stream  flowing  through  the  lands  of  the  parties  was 
held  to  be  shown  by  proof  that  from  a  spring  on  the  lands  of  one 
if  them  there  ran  surface  depressions  or  sinks,  such  as  mark  the  course 
of  subterranean  Btreams  in  limestone  regions,  through  one  of  which 
water  below  could  be  seen,  and  which  extended  in  a  direct  line  over 
the  lands  of  the  parties  and  for  some  distance  beyond ;  that  fresh  water 
fish  from  6  to  10  inches  long  were  discovered  in  excavations  on  the 
lands  of  each  party;  that  the  water  when  muddied  or  colored  in  one 
excavation  showed  in  very  short  time  in  the  other. 

An  underground  stream,  and  not  mere  percolating  water,  may  exist 
where  a  large  amount  of  the  water  of  a  stream  goes  into  a  sink  hole  at 
a  point  where  limestone  rocks  project  into  its  bed;  and  land  between 
the  sink  hole  and  a  spring  from  which  water  finds  its  way  into  the 
stream  lower  down  is  limestone;  the  water  in  the  spring  sinks  with 
the  diversion  of  water  from  the  bed  of  the  water  course  above  the 
sink  hole ;  and  muddy  water  of  the  stream  passing  into  the  sink  hole 
is  followed  by  water  of  the  same  character  in  the  spring;  and  chaff 
thrown  into  the  sink  hole  soon  afterward  appears  in  the  spring. 
Washington  County  Water  Co.  v.  Carver  (1900)  91  Md.  398,  46  Atl. 
979. 

In  Keeney  v.  Carillo  (1883)  2  N.  M.  480,  where  it  appeared 
that  water  flowed  a  certain  distance  down  a  canyon  to  a  sins:  hole, 
and  at  the  mouth  of  the  canyon  were  springs  which  flowed  regularly 
and  constantly  until  the  stream  was  diverted  above  the  sink  hole, 
when  they  dried  up, — it  was  held  that  the  water  flowing  from  the 
springs  was  furnished  through  as  well  defined  a  subterranean  chan- 
nel as  it  would  ordinarily  be  practicable  to  describe. 

In  Borroughs  v.  Saterlee  (1885)  67  Iowa,  396,  56  Am.  Rep. 
350,  25  N.  W.  808,  it  is  held  that  evidence  that  when  defendants,  in 
boring  their  well,  struck  a  vein  the  water  almost  immediately  ceased 
from  the  plaintiff's  well,  and  the  water  that  did  come  was  filled  with 
sand,  and  when  the  augur  used  in  boring  defendants'  well  was  re- 
moved the  well  of  plaintiff  ceased  to  flow,  showed  conclusively  that 
the  water  did  not  percolate  or  filter  through  the  earth  from  one  well 
to  the  other. 

But  the  diminution  of  the  flow  of  an  artesian  well  by  the  drilling 
of  another  well  does  not  establish  the  existence  of  an  underground 
stream  with  a  defined  and  known  channel,  where  there  is  no 
surface  indication  of  such  a  stream,  and  there  are  numerous  other 
wells,  spread  over  a  large  scope  of  territory,  striking  water  at  var- 
ious depths,  thereby  negativing  any  inference  of  a  defined  channel. 
Clarke  County  v.  Mississippi  Lumber  Co.  (1902)  80  Miss.  535,  31 
So.  905. 

The  mere  fact  that  the  excessive  flow  of  water  from  one  well  inter- 
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rupts  that  of  several  others  does  not  tend  to  point  out  the  location, 
course,  or  even  the  existence  of  a  subterranean  stream,  since  a 
similar  result  would  be  as  likely  to  occur  when  the  supply  is  derived 
from  water  filtrating  through  the  soil  until  caught  in  a  stratum  of 
sand  and  gravel  lying  between  impervious  layers  of  other  material. 
Barclay  v.  Abraham  (1903)  121  Iowa,  619,  64  KE^A.  255,  100 
Am.  St.  Hep.  365,  96  N.  W.  1080. 

Evidence  that  upon  pumping  of  defendant's  well  the  supply  at 
plaintiff's  spring  was  depleted,  that  upon  the  continuance  of  the 
pumping  the  Sow  at  the  spring  ceased,  and  that  at  the  point  where 
the  water  came  into  the  well  and  into  the  spring  there  were  well- 
defined  crevices  in  the  rock,  was  held  in  Pence  v.  Carney  (1905) 
58  W.  Va.  296,  6  L.R.A.(N.S.)  266,  112  Am.  St.  Bep.  963,  52  S. 
E.  702,  to  be  insufficient  to  overcome  the  presumption  that  the 
waters  in  controversy  were  percolating  waters;  but  that  it  tended 
rather  to  show  that  both  the  well  and  the  spring  received  their 
supply  from  an  underground  saturated  area  or  stratum  extending 
under  the  lands  of  both  plaintiff  and  defendant 

In  Western  Maryland  R.  Co.  v.  Martin  (1909)  110  Md.  554,  73 
Atl.  267,  an  action  for  damages  occasioned  by  the  stopping  of  the 
Sow  of  a  spring  with  mud  in  consequence  of  an  inundation  for 
which  defendant  was  responsible,  which  stoppage  caused  wet  places 
and  springs  to  appear  in  meadowland,  turning  it  into  a  marsh  and 
Tendering  it  untillable,  it  was  held  that  evidence  of  similarity  in 
the  temperature  and  appearance  of  the  water  which  appeared  in 
the  meadow  and  that  in  the  spring,  and  tending  perhaps  to  prove  a 
common  source  of  the  water  in  the  two  places,  or  possibly  the  ex- 
istence of  some  indirect  underground  communication  between  them, 
was  not  sufficient  to  show  that  the  spring  was  supplied  by  under- 
ground water  flowing  either  in  a  fixed  channel  or  a  uniform  direction, 
especially  where  the  water  did  not  appear  in  the  meadow  until  two 
or  three  weeks  after  the  flow  in  the  spring  was  stopped,  and  when 
the  water  did  appear  in  the  meadow  it  came  up  in  spots  over  an 
area  of  more  than  10  acres,  instead  of  forcing  its  wav  to  the  surface 
in  one  place,  as  a  stream  might  be  expected  to  do. 

In  Springfield  Waterworks  Co.  v.  Jenkins  (1895)  62  Mo.  App.  74, 
evidence  that  when  the  sluice  gates  were  opened  in  defendant's  dam, 
within  five  or  six  hours  thereafter  there  would  be  a  rush  of  water 
into  plaintiff's  spring,  which  would  continue  for  the  length  of  time 
required  for  the  drainage  of  the  pond ;  that  after  the  gates  in  the  dam 
were  closed  there  would  be  a  corresponding  decrease  of  the  flow; 
that  water  escaped  through  a  small  hole  in  the  bed  of  the  river,  and 
that  at  another  place  there  was  a  small  Beam  in  the  ledge  of  rock 
forming  its  banks;  and  that  upon  exploration  of  the  cave  out  of 
which  the  spring  emerged  a  large  stream  of  water  was  discovered  at  a 
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distance  of  one  quarter  or  one  half  mile, — was  held  insufficient  to 
show  a  subterranean  channel  connecting  the  river  with  the  spring. 

In  Taylor  v.  Welch  (1876)  6  Or.  200,  it  is  held  that  evidence 
that  the  distance  from  a  pond  or  swale  to  a  spring  is  about  330  feet, 
that  the  spring  is  about  70  feet  lower  than  the  pond,  and  that 
between  them  is  a  ridge  rising  from  11  to  15  feet  above  the  pond, 
composed  of  trap  rock  and  earth,  is  insufficient  to  prove  the  ex- 
istence of  a  constant  and  well-defined  stream  of  water  flowing  in  a 
subterranean  channel,  where  no  witness  testifies  that  he  ever  saw 
such  a  channel,  or  attempts  to  define  it  or  trace  its  course,  although 
testifying  to  a  belief  that  such  a  channel  exists. 

In  Deadwood  C.  R.  Co.  v.  Barter  (1901)  14  S.  D.  558,  86  N. 
W.  619,  it  is  held  that  water  found  in  gravel  on  or  just  above  bed- 
rock, with  no  fissure  in  the  bedrock,  no  well-defined  banks,  and 
which  has  not  been  traced  beyond  the  point  where  it  appeared  in 
a  tunnel,  did  not  constitute  a  running  stream  within  the  meaning  of 
a  statute  defining  the  rights  of  the  owner  of  land  in  a  definite  stream 
over  or  under  the  surface. 

In  Katz  v.  Walkinshaw  (1902)  141  Cal.  116,  64  L.R.A.  236,  99 
Am.  St.  Rep.  35,  74  Pac.  766,  70  Pac.  663,  it  was  held  that  where  a 
territory  of  several  square  miles,  composed  mostly  of  detrituB  with- 
out regular  stratification,  situate  at  the  base  of  high  mountains,  is 
saturated  by  water,  creating  an  artesian  belt  fed  by  the  underflow 
from  numerous  ravines,  canyons,  and  streams  from  the  mountains, 
and  by  rain  and  flood  water  falling  upon  and  absorbed  by  the  slopes, 
the  flow,  if  there  is  any  to  this  underground  body  of  water,  is  by 
percolation;  and  it  cannot  be  regarded  as  a  watercourse  so  as  to 
confer  riparian  rights  upon  the  owners  of  the  surface. 

But  in  Los  Angeles  v.  Hunter  (1909)  156  Cal.  603,  105  Pac. 
755,  water  moving  downward  through  the  soil  of  a  valley  filled  with 
loose  detritus  in  which  the  drainage  from  the  neighboring  mountains 
flows  until  it  reaches  a  point  at  which  it  becomes  a  surface  stream, 
was  held  not  to  be  percolating  water  in  the  common  law  sense  of 
the  term,  which  the  owners  of  the  soil  might  intercept  to  the  injury 
of  a  municipality  having  a  paramount  right  to  the  use  of  all  the 
waters  of  the  stream. 

"The  decided  weight  of  English  and  early  American  authorities," 
says  the  court  in  Western  Maryland  R.  Co.  v.  Martin  (1909)  110  Md. 
654,  73  Atl.  267,  ''supported  the  doctrine  that  percolating  water 
was  as  much  part  of  the  land  in  which  it  existed  as  the  soil,  stones, 
and  minerals  therein,  and  was  the  absolute  property  of  the  owner 
of  the  land,  who  might  use  or  deal  with  it  as  he  pleased  without 
reference  to  the  effect  of  his  action  upon  adjacent  or  other  lands. 
Acton  v.  Blundell  (1843)  12  Mees.  &  W.  324,  13  L.  J.  Exeh.  N.  S. 
289, 15  Mor.  Min.  Hep.  168;  Chasemore  v.  Richards  (1859)  7  H.  L. 
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Out.  349,  29  L.  J.  Exch.  N.  S.  81,  5  Jur.  N.  S.  873,  1  Week.  Hep. 
685, 1  Eng.  Bui.  Ca8.  729;  Ooodale  v.  Tattle  (1864)  89  N.  Y.  459; 
Ocean  Grope  Camp  Meeting  Asso.  v.  Asbury  Park  (1885)  40  N.  J. 
Eq.  447,  3  Atl.  168;  Huber  v.  Merkell  (1903)  117  Wis.  355,  62 
L.R.A.  589,  98  Am.  St  Bep.  933,  94  N.  W.  354;  Southern  P.  B.  Co. 
v.  Dufour  (1892)  95  Cal.  615,  19  L.E.A.  92,  30  Pac.  783;  Still- 
water Water  Co.  v.  Farmer  (1903)  89  Minn.  58,  60  L.BJL  875,  99 
Am.  St.  Rep.  541,  93  N.  W.  907.  The  recent  American  cases  show 
a  decided  tendency  to  recede  from  the  earlier  view  which  accorded 
to  the  owner  of  land  the  unrestrained  right  of  use  and  disposition 
of  the  percolating  water  contained  in  it,  and  to  so  far  modify  that 
doctrine  as  may  be  requisite  to  do  substantial  justice  between  the 
owners  of  adjacent  lands  whose  peculiarities  of  location,  climate, 
soil,  or  products  are  such  as  to  render  the  application  of  the  earlier 
rule  inequitable." 

So,  also  in  Famhora  on  Waters,  §  935,  it  is  said:  "Several 
recent  decisions  have  indicated  a  tendency  on  the  part  of  the 
courts  to  regard  percolating  water,  so  far  as  it  can  be  shown  to  be 
contained  in  a  water-bearing  stratum  of  earth,  or  in  a  basin  ex- 
tending underneath  the  property  of  several  owners,  as  a  great  un- 
derground lake,  which  is  the  common  property  of  the  surface  owners, 
and  the  water  from  which  each  has  a  right  to  use  to  satisfy  his  own 
need  for  any  reasonable  purpose,  but  that  he  cannot  make  use  of  it 
in  an  unreasonable  manner,  or  so  as  to  destroy  the  rights  of  those 
having  an  equal  right  in  it." 

Among  the  decisions  which  recognize  the  existence  of  correlative 
rights  in  percolating  waters  are  Katz  v.  Walkinshaw  (1902)  141 
Cal.  116,  64  L.R.A.  236,  99  Am.  St.  Rep.  35,  74  Pac.  766,  70  Pac. 
663;  Barton  v.  Bivcrside  Water  Co.  (1909)  155  Cal.  509,  23  L.B.A. 
(N.S.)  331,  101  Pac.  790;  Qagnon  v.  French  Lick  Springs  Hotel 
Co.  (1904)  163  Ind.  687,  68  L.E.A.  175,  72  N.  E.  849;  Barclay  v. 
Abraham  (1903)  121  Iowa,  619,  64  L.B.A.  255,  100  Am.  St.  Bep. 
365,  96  N.  W.  1080 ;  Erickson  v.  Crookston  Waterworks,  Power  £ 
Light  Co.  (1907)  100  Minn.  481,  8  L.B.A.(N.S.)  1250,  111  N.  W. 
391, 10  A.  &  E.  Ann.  Cas.  843,  s.  c.  on  subsequent  appeal  105  Minn. 
182,  17  L.E.A.(N.S.)  650,  117  N.  W.  435;  Meeker  v.  East  Orange 
(1909)  77  N.  J.  L.  623,  25  L.E.A.(N.S.)  465,  134  Am.  St.  Bep. 
798,  74  Atl.  379;  Forbell  v.  New  York  (1900)  164  N.  Y.  522, 
51  L.E.A.  695,  79  Am.  St.  Rep.  666,  58  N.  E.  644;  Baihorn  v. 
Natural  Carbonic  Gas  Co.  (1909)  194  N.  Y.  326,  23  L.B.A.(N.S.) 
436,  128  Am.  St.  Bep.  555,  87  N.  E.  504, 16  A.  &  E.  Ann.  Cas.  989 ; 
Pence  v.  Carney  (1905)  58  W.  Va.  296,  6  L.R.A.(N.S.)  266,  112 
Am.  St.  Bep.  963,  52  S.  E.  702.  For  annotation  of  the  question  of 
correlative  rights  in  percolating  water,  see  notes  in  64  L.B.A.  236; 
17  L.R.A.(N.S.)  650;  23  L.R.A.(N.S.)  331;  and  25  L.R.A.(N.S.) 
465. 
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In  jurisdictions  in  which  the  existence  of  correlative  rights  in 
percolating  waters  is  recognized,  the  necessity  of  showing  that  an  un- 
derground stream  flows  in  a  known  as  well  as  in  a  denned  channel 
ceases  to  exist  where  the  parties  are  rival  claimants  to  the  water  it- 
self; but  it  continues  where  interference  with  one  party's  use  of 
the  subterranean  stream  is  caused  by  the  use  to  which  the  other  puts 
hia  land,  as  by  mining  thereon,  or  excavating  therein  for  other 
purposes,  with  the  incidental  effect  of  diverting  or  obstructing  the 
flow  of  such  water  upon  the  land  of  the  other.  E.  S.  0. 
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charging  him  with  fraud  or  mis- 
conduct 2 :  423 

Structure  designed  for  aeparate  ac- 
commodation of  more  than  one 
family  aa  violating  building  res- 
triction against  erection  of  more 
than  one  honae,  or  dwelling,  or 
some  similar  restriction  1 :  BS3 

Billboard  aa  violative  of  restrictive 
covenant  as  to  use  of  premises,  or 
structures  permissible  thereon  2  :  434 


>y(jOOQle 


Effect  of  proviso  In  hut  against  ss- 
Blgnment  without  eon  seat  upon 
right  of  assignee  to  assign  2  :  803 

Assignment  to  eotenant  as  breach  of 
covenant  not  to  assign  without 
license  3 :  810 

Itlght  of  assignee  of  portion  of 
leased  premises  to  enforce  coven- 
ant for  renewal  2:830 

la  6f.'rm.Dt  bound  by  restrictive  pro- 
vision against  conducting  rival 
business    where    be    la    wrongfully 


Hod    for 

Criminal  law. 

Criminal    responsibility    of    corpora- 
Criminal    responsibility    for    fa  II  a  re 
to   proTlde   child   with   medical 
attendance  and  remedies 
At  common   law 
t'nder  statutory  provisions. 


Admissibility,  upon  }olnt  trial,  of 
admission  or  confession  of  one 
defendant  tending  to  Incriminate 
eodefendant 
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Doctrine    that    they    are    recoi- 


da  mages 

2 -TO 

aa     keeping    de 

2:  78 

Recovery    for   loss    of   profits    to 

action    for    breach    Of    contract 

2:79 

Director. 

Recovery   in  action   for  breach   of 

See    CokpoeatiosS 

warranty 

2:83 

Bight     to     recover     In     action     for 

wrongful  dismissal.  damages 
for  loss  Of  commissions 

Scope  and  Introduction 

Where  employment  la  subject  to 
risk  of  business  being  discon- 
tinued 

Recovery    for   commissions    earned 

Recovery  for  possible  future  com- 


t  they  a 


Doctrine  t 
coverable 
B.  R.  Can.  Vol.  n.— 64, 


table 

In  general 
Hlght    to    re 

Evidentiary     basis     for 
Bessment  of  damages 


1:120 

1:181 
1:133 


Right  to  recover  funeral  or  medi- 
cal expenses  of  person  negli- 
gently killed 

In  absence  of  statote 

In   admiralty 

is  liability  of  guarantor  or  surety 
determined  by  his  deatb 

Validity    of    payment    of    Insurance 


Heating  apparatos  as  part  of  realty, 
as    between    grantor    and    grantee 


Deviation. 
Effect  of  deviation  upon 
liabilities  of  carriers 


Devlsen  and  leer*  tees. 

Payment    of    Interest    by    devisee    of 
property    covered     by     mortgage. 


Dividends. 

Appreciation  In  value  of  capital  as- 
sets as  fond  distributable  aa  divi- 
dend, without  reference   to    losses     1 :  963 


Validity  of  agreement  to  marry  on 
death  or  divorce  of  present  hus 
bond  or  wife  1 :  010 

Validity  of  agreement  to  marry  as 
affected  by  disabilities  Imposed  by 
decree  of  divorce  1 :  922 


w  Google 
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Uraaiatle  prodnetfvaa. 

What    constitutes 
dramatic   copyright 


Effect    upon    enacmeut    of    unity    of 
seisin   of   dominant   and   servl- 

In  gene  ml 

Apparent    exception*    to    rula 

Operation    of   rale   aa   affected   bj 

quality  of  title 
Operation   of  rule  aa  affected  hj 

extent  of  ownership 

Electricity. 

Duty   to    protect  traveler   from    per- 
sonal Injury  or  deatb  from  elec- 
tricity  carried   by   wires    strung 
along    blgbway 
Degree  of  care  required 
Duty  to  insulate  and  Inspect 
Dutlea    and    nubilities    raised    by 

proximity    of    other    wires 
Broken,    fallen,    or    tugging    wires 
Duty  ai   affected   by   notice   tliat 

wire   la   down 
Duty  as  affected  by  storms 
Municipal  liability 
Contributory   negligence 
Liability   or   user  of   electricity   for 
Interference   with   tbe   business 
or    Injury    to    the    property    of 
another    resulting   from    Indue 
tlon  or  from  uie  of  earth  as  a 
return   electric    circuit 

Rights    growing    oat    of    priority 

Eights    growing   out    of    franchise 
to   occupy   highway 
Out  of  priority  of  franchise 
Out   of    pm visions    of   franchise 
Out  of 


1:707 
1  .'  7117 
l:78D 

1  ;B01 

l:S03 

1:  807 

1  :«n8 
1:800 

e  of  s 


Extcn 

of  rights 

based  o 

such. 

clal 

Rights 

rrowlng    on 

of  tbe 

to 

right's 

In 

ot   to 

lute 

rfere    with 

those    c 

f    sn- 

2:130 
2:  130 
2:  130 

2:131 

2:132 


Where    employment    of   electric, 
lty   Is   in    pursuance   of   au- 
thority conferred 
Miscellaneous 

Electric  railway, 
flee  also  Car  aims 
Liability  of   user   of  electricity  for 
Interference     with     the     business 
or  Injury  to  the  property  of  an 


Other  reuniting  from 
from   use   of   earth    as   a 
electric  circuit 

Estate   daty- 
See  Tazanox. 


Admissibility,     tn     prosecution     for 
driving    at    dangerous    speed,     of 
evidence  af  traffic  reasonably  to 
be  expected  upon  highway 
Admissibility,  as  between  third  par- 
ties,   of    entries    against     Inter- 
est   made    by    deceased    persona 
in  books  of  account  ! 

In   general  '. 

Entries  aa  to  receipt  of  rent 
Receipted  charges   for   service 
Miscellaneous  entiles 
Admissibility,    npon    Joint    trial,    or 
admission  or  confession  of  one  de- 
fendant    tending    to     incriminate 
codefendant 
Admissibility,    and    proper    form,    of 
statement   made   as   dying   dec- 
laration   In    response    to    quea- 


Admlsalblllty 
in   | 


Partial    answers,    and  answers 

by  signs  and  nods  2:921 

Hatters     elicited     by  leading 

questions  2 :  923 

Texas  decisions  2:  MS 

Proper    form  2 :  927 

creators  and  administrators. 

Heating  apparatus  as  part  of  realty, 
where  rights  of  heir  or  devisee 
are  Involved  1 :  082 

ttsesBptlona. 

Does  a  general  exemption  from  tax- 
ation comprehend  death  duties  l:tJT 


Right    to    compensation    nnder    acci- 
dent  policy    for   injury   resulting 

from,   see   Insurance. 


Delivery  by  express  agent  to  ad- 
dressee  and  collection  of  price  of 
intoxicating  liquor  sent  C.  O.  D. 
as  a  sale  thereof  by  tbe  agent 


Employment  In  violation  of  statute 
as    sustaining   child's    action    for 


.Google 
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Liability  of  person  lent  leg  loaded 
gun  where  It  la  found  and  ac- 
cidentally discharged  By  another       3  !  181 


Bights  of  aeller  of  fixtures,  retain- 
ing title  thereto  or  a  Hen  there- 
on, bb  against  purchasers  or  en- 
cumbrancers   of    the    realty 


Aa  against  holder  of  mechanics' 
Hen 

As     against     prior     mortgagee    of 
realty 
Preliminary    statement 
In  England 
In  Canada 
In  the  United  States 

A  a  against  subsequent  mortgagee 
ot  realty 

Recordation  of  lien  on  fixture*  as 
personalty     as    notice    to    pur- 
chaser or  mortgagee  of  realty 
Heating  apparatus  aa  part  of  realty 

Introduction 

As   between  grantor   and   grantee 

Aa  between  mortgagor  and  mort- 
gage and  tbelr  privies 

As  between  owner  of  realty  and 
Insurer 

As  between  vendee  under  lend 
contract  and  his  vendor 

As  between  owner  ot  really  and 
his  privies,  and  conditional 
vendor  of  apparatus 

As  between  landlord  and  tenant 

Where    rights    of    heir    or    devisee 

As  basis  of  mechanics'  lien 
As  subject  of  execution 

Miscellaneous 


1:87a 
1:«T4 

1:676 


Structure  designed  for  separate  ac- 
commodation of  mors  tbsn  one 
family  as  violating  building  re- 
striction against  erection  of 
more  than  one  bouse,  or  dwell- 
ing,   or    some    similar    restriction 

Bight  to  exercise  power  of  sale  In 
mortgage  during  pendency  of,  see 

Mortgages, 


To     occupy     highway, 

liability  of  user  of  electricity  for 
Interference  wttb  the  business  or 
Injury  to  the  property  of  an- 
other resulting  from  Induction  or 

electric    circuit  2:130 

Gsed  faith. 

Good   faith  as  affecting  liability  for 
Interference    with    i 


Is   liability  of   guarantor   or   surety 

determined    by    his    death  2:037 


Bee  FiHEiMUH. 

Duty   to    protect 

sonsl  Injury  or  death  from  elec- 
tricity carried  by  wires  strung 
along   highway  1 :  70T 

Franchise  to  occupy,  as  affecting 
liability  of  user  of  electricity  for 
Interference  with  the  business  or 
Injury  to  the  property  of  sn- 
ot be  r  resulting  from  induction  or 
from  use  of  earth  as  a  return 
elecirlc  circuit  2  :  ISO 

Admissibility,  In  prosecution  for 
driving  at  dangerous  speed,  ot 
evidence  of  traffic  reasonable  to 
be  expected  upon  highway  2  :  201 

litre  purchase  aarreRmeiits. 

Rights  of  seller  of  fixtures,  retain- 
ing title  thereto  or  a  lien  there- 
on, aa  against  purchasers  or  en- 
cumbrancers  of  the  realty  1 :  664 


eler  from  per- 


H  an  bond    and   wife. 

Insurable    interest    of    husband, 
such.   In   life   of   wife 


2:410 


Infant. 

Mnst  the  plaintiff  in  an  action 
against  an  Infant  for  necessaries 
furnished  show  them  actually  to 
have    been    required  1 :  156 


Duty  of  Innkeeper  a 


o  abetter  and 


entertainment  of   travel e 

2:684 

eneral  rul 

2:684 

Duty   to 

receive  and 

entertain 

travele 

2:684 

uralsh  llquo 

eler  on 

Sunday 

oogte 
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Term  I  nation      of      statns      as 

"traveler"   while  at  Inn  2 

Contract    and   terms  2 

Limitations  and  exceptions  2 

Where    Inn    a] read;    full  2 

Inability  of  traveler  to  pay  2 
As  lo  necessity  for  payment  In 

advance  2 :  690 
Kind    and   extent    of    accommo- 
dation 2 
Conduct,   condition,  or  charact- 
er of  traveler  2 

Insolvency. 

Composition  with  creditors :  pref- 
erence created  by  act  or  u  oiler - 
taking  of   third   party  2 

Instalments. 

rayment  of,  aa  Indicating  inten- 
tion to  pans  title,  see  Sales. 


Insurable    Interest    of    husband,    as 

Validity  of  payment  of  premium  or 
assessment    during    period    of    ex- 
tension agreed  upon,  but  after  in- 
sured's  death 
Void     or    Inoperative     polities     of 
Insurance  as  breach  of  a   con- 
ditio q      against     additional     or 
other   Insursncs    on    property 
Introduction 

Where   provision   refers  merely   to 
"other"    or    "additional"    lnsur- 


W  lie  re  the  pro  vial  ou  la  against 
other  Insurance,  "valid  or  In- 
valid" 

Where  other   Insurance   la  not,   or 
baa  not  become  operative 
Failure  to  disclose  accident   policies 

In   reply   to    question    ss    to   other 


i  of   v 


it  lent  to  com  pen  sat  Ion  under  acci- 
dent policy  for  Injury  resulting 
from   exertion    or   strain 

Effect  upon  renewal  of  Are  Insur- 
ance policy  of  circumstance  In- 
validating original  policy,  but 
which  In  the  meantime  has  ceased 
to  exist 

Limitation  clause  as  part  of  con- 
tract of  reinsurance 

Heat  log  apparatus  aa  part  of  realty, 
as  between   owner  of   realty   and 


t  by  devisee  of 


keeping     debt     alive     against 


later  national  law. 

See  Conflict  or  Laws. 

Intoxicating;  ltq.no  ra. 

Criminal  responsibility  of  corpo- 
rations for  offenses  against  liquor 

Delivery  by  express  sgent  to  ad- 
dressee and  collection  of  price  or 
Intoxicating  liquor  sent  c.  O.  D. 
as  a  aale  thereof  by  the  agent 

Judicial    sale. 

Rights  of  seller  of  fixtures  to  re- 
tain title  thereto  or  Hen  tliereon 
as    against    purchaser    at    Judicial 


Hon    for 

Labor  organisations. 

Bight  of  labor  union  to  Impose   po- 
litical   obligations   on   its    members 
Bight  of  labor  union  to  divert  trade 
from    one    with    wbom    It    Ls    In 

Preface 

Doctrine  tbat  It  may  be  an  un- 
lawful conspiracy  for  many  to 
combine  to  do  what  one  may 
lawfully  do 

Doctrine  that  conspiracy  depends 
upon  unlawfulness  of  object  or 
means  nsed  to  attain  It 

Unlawfulness  of  object  sought 

Unlawfulness  of  means  used 
Refusal  to  handle  product 
Refusal  to  work  on  same  Job 
Threat   to   call    atrUte    against 
persona     contracting     to     do 

Requesting    the    public    not     to 

patronise 
Threat      similarly      to      boycott 

patrons 
Physlclal   Intimidation   of  pros- 
pective  patrons 
The  right  to  a  free  market 
Effect  of  Sherman  act 
Liability  of  labor  union  or  Its  mem- 
bers   to    persons    with    whose    em- 
ployment  It  haa   Interfered 
Manner  of  bringing  anlt  against  on- 
Incorporated  trade  union 


1:90 
1:245 


1:311 
1:892 


Effect   of   proviso   In   tease    sgnlnst 
assignment       without       consent 
upon  tight  of  assignee  to  aaalgn     9 
Reassignment   to   original    leasee        2 
Where  proviso  operates  as  •  con- 
dition I 
i:  r„.eo:VL.OO^IC 


INDEX  TO  NOTES. 


Where    proviso    la    regarded   B 


Summary 
Assignment    to    cotennnt    as    breach 
of    covenant    not    to   assign    wltb- 

Rtght     of     assignee     of     portion     of 
leased    premises    to    enforce    cot- 


Doly   c 


landlord   to  light  common 


Larceny  by  taking  sway  greater 
Quantity  of  purchased  article  than 
was  paid  for 

Criminal  responsibility  of  corpora' 
ration  for 


See  Landlord  a 


2:3-19 


Communication   to   stenographer   or 

clerk    aa    publication    of    libel 
Transmission   of   libelous    matter  by 
postcard  or   telegraph   as   publi- 
cation 
Transmission    by    postal    card 
Trans  ml  union     by     telegram 
Report   of  mercantile   agency   aa   a 
privileged    communication 

Criminal  responsibility  of  corpora- 
tion for  offenses  against  statutes 
for  licensing  occupations 

Limitation  of  actions. 

When  does  the  statute  of  limita- 
tions commence  to  run  against 
light  of  action  on  promise  to  pay 
as  soon   as   convenient 

At   what   time   does   a   partial   pay- 


High  ts  of  employer  and  employes 
with  respect  to  literary  or  pictor- 
ial work  of  employee 


Mm-nlnei-T. 

Profits  tost  as  element  of  damages 
for  breach  of  contract  of  sale  or 
warranty,  see  Damages. 


>  MtiifTSNaxcl. 

Validity  of  agreement  to  marry 
where  one  of  the  parties  la  al- 
ready married 

Duty  of  employer  to  provide  em- 
ployee with  work  during  the 
stipulated    term 

Generally 


employ"   at  wages  computed  by 

Effect  of  other  contracts  of  em- 
ployment for  a  specified  per- 
lod  at  wages  computed  by  time 

Where  compensation  depends  up- 
on quantity  of  work   performed 

Effect   of    contracts   by   which    an 

employer    eapressly     agrees     to 

provide    a    certain    amount    or 

hind   of   work 

Right     to     recover    In     action     for 

wrongful    dismissal,    damages    for 

loss    of    commission* 


2:75B 

2:764 

2:7SB 
2:77* 


by 


trlctlve 


provision  against  conducting  rival 
business  where  he  la  wrongfully 
discharged 

Rights  of  employer  and  employee 
with  respect  to  literary  or  pic- 
torial work  of  employee 

Communication  to  stenographer  or 
clerk   as   publication   of   libel 

Liability  of  labor  union  or  Its  mem- 
bers to  persons  with  whose  em- 
ployment  It   has   Interfered 

Employment  In  violation  of  statute 
us  sustaining  child's  action  for 
negligence 
In  general 

Necessity       that       Injury       proxi- 
mately  result 


Mechanics'  11«n. 

Rights  of  seller  of   flit 

log  title  thereto  or 
As  against  holder  of  me 


j,    retain. 


t:.!. 
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2:841 
1:674 
1:074 

1:688 

1:074 


Mercantile  icncr, 

Report   of   merchant  lie  agency   aa   • 

privileged  com  muni  cation 

Moaola. 

Exhibition  of,  of  persons  trader 
trial,  aa  contempt  of  court,  set 
Conibmpt. 


Bight  of  mortgagee  to  exercise 
power  of  sale  during  pendency  of 
foreclosure,   or  of  action  for  debt 

BIf  bta  of  seller  of  fixtures  retaining 

title  thereto  or  Hen  tbereon 

— aa   against    prior   mortgagee   of 

realty 
— aa     against    subsequent     mort- 
gagee    of     realty 
Heating  apparatus  aa  part  of  realty, 
aa  between  mortgagor  and  mort- 
gagee and   their   privies 

Motor  cycle*. 

Admissibility,  In  prosecution  for 
drlTlng  at  dangerous  epeed,  of  evi- 
dence of  traffic  reasonably  to  be 
expected    upon    highway 


Una  Id  pal  corporation. 

Bight  of  public  to  attend  municipal 

council    meetings  1 :  398 

Liability  aa  between  corporation  and 
one  acting  In  good  faith,  to  whom 
It  issues  new  certificate  of  stock 
on   forged   authority  2  :  528 

Civil  liability  of  municipality  for  re- 
fusal  to   grant   permit  1 :  348 

Municipal  liability  for  Injury  or 
death  of  traveler  from  electricity 
carried  by  wires  at  rung  along 
highway  1  -  809 

NeaTllaroaoa. 

Employment  In  violation  of  atatute 
as  sustaining  child's  action  for 
negligence  1 :  B29 

Duty  to  protect  traveler  from  per- 
sonal Injury  or  death  from  elec- 
tricity carried  by  wires  strung 
along   highway  1 :  797 

Liability  o(  person  leaving  loaded 
gun  where  It  Is  found  and  acci- 
dentally discharged  by  another  8  :  181 

Right  to  recover  funeral  or  medical 
expenses  of  person  negligently 
killed  2  :  711 

Hewapaaera. 

Publication  In.  of  matters  derogatory 
to  parties  to  litigation,  as  eon- 
tempt  Of  COUrt,  SOS  CONTIKFT. 


Rext  of  Ida. 

Father  aa   sole   He) 
married    child. 


Criminal     responsibility     of    corpo- 
ration for  2:251 
Trees  near  boundary  as  nuisance  2:901 

Obstruction  of  last  lee. 

Publication  of  matters  derogatory  to 
parties  to  litigation  aa  an  at- 
tempt to  pervert  or  obstruct 
course  of  Justice,  or  as  contempt 
Of  court  2  :  483 


Paaipkleta. 

Publication  of,  derogatory 
to     lltlgath 
court,  see  Coxtbmft. 

Partaersalp. 

May  the  right  of  a  partner,  or  of 
a  atockholder  In  a  corporation,  to 
Inspect  the  hooka  of  the  firm  or 
corporation,    be   delegated    to    an 

Patoat. 

Bight  on  eipi ration  of  patent  or 
copyright  to  use  of  name  by 
which  article  baa  become  known 


as      contempt      of 


Must  penalty  In  aggregate  for  Infrin- 
ging copyright  be  multiple  of  what 
would  be  given  for  each  separate 


Perforate*  roll*. 

Perforated   rolls  and  wax   cylinders 
as  Infringements  of  copyright   of 


>er  petal  tie*. 

Effect  o 
upon  validity  of  c 


'ervenloa  of  Jaatlee. 
Publication  of  matters  derogatory  to 
parties    to    litigation    as    an    at- 
tempt     to      pervert     or     obstruct 
course  of  Justice,  or  as  contempt 


Phoaoamtpka. 

Perforated  rolls  and  wax  cylinder* 
as  infringements  of  copyright  of 
sheet   music  2:91 


contempt  of  court, 
zeODyGoOgle 
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Pntetrd. 

Trail smlesloti   of   libelous   matter   by 
postcard  oi  telegraph   as  publlca- 


Blght  of  mortgagee  to  exercise 
power  of  sale  during  pendency  at 
foreclosure,  or  Of  action  for  debt 

111  cum  position  with  creditors,  see 
Composition   wits   Cesditoss. 


It?  by  one  apparently  acting 
>wd  bebalf,  but  wltb  an  un- 
osed  intention  to  act  for 
ber,  be  ratified  by  such  other  1 :  S07 
of  attempted  ratification  to 
ft  right  or  Impose  liability 
1  one  not  contemplated  by 
t   as   his   principal  3 

if  unauthorised  loan  by 


y  the  right  of  a  partner,  or  of 
toe kholder  In  a  corporation,  1 
aspect  the  books  of  tbe  firm  c 
orporatlon,    bs    delegated    to   a 


rlnclpal  aad  snretr- 

Is  liability  of  guarantor   or   w 
determined  by  bis  death 

Guarantors 


under- 


Deoth  aa  termination 
taking  otber  than  Joint 

Death   as   termination  of   Joint 
undertakings 

Statutes    modifying    rule    as    to 
Joint    nnder takings 

-ate  International  law. 


2:945 
2:050 
2:001 


Pabllc. 

Bight  of  public  to  attend  municipal 
council   meetings 

Publld  add  re  a  sea. 

staining  matter  derogatory  to  par- 
lies  to  litigation,   aa  contempt:  of 


Public  morals. 
Criminal     res  pons  Ibl  II  ty     nf     corpo- 
ration  for   offenses   aa— ust 


.    of    agent,    aee    I'm  sen- ai 


Bight  of  receiver  to  deal  with 
receivership  properly  for  his  lndl- 

Elgbt  of  receiver  to  be  Indemni- 
fied for  costs  of  defending  an  ac- 
tion charging  him  with  fraud  or 
misconduct 

Records  and  record  I  an-  Ibttb, 

BecordatloD  of  lien  on  fixtures  a* 
personalty  as  notice  to  purchaser 
or  mortgagee  of  realty 


Of  will,  see  Wills. 


Frosts. 

Profits  lost  In  consequence  of  breach 
of  contract  of  sale  or  warranty 
of  machinery  purchased  for  vend- 
ee'! use  as  an  element  of  damages 

Proximate  mime. 

Keeping  of  animal  known  to  be 
dangerous,  as  proximate  cause  of 


conditional  vendor  of  apparatus 

1 1.71 

Profits  lost  In  consequence  of  hrench 

of  machinery  purchased  for  vend- 

ages 

2:70 

Provision    for    payment    of    Instal- 

ments   of    price   of   article    during 

construction   as   Indicating   Inten- 

tion to  pass  title 

2:048 

School*. 

Blgbt  of  teacher  to  Inflict  corporal 

punishment   on    pupil 

1-718 

Generally 

1:718 

Excessive  punishment 

1:720 

Infliction    with    improper    motive. 

or  without  proper  cause 

1:725 

Statutory  provisions 

1:724 

.Google 
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Sherman  act. 

Diversion  of  trade  by  labor  anion 
Irom  one  with  wham  It  I*  In  con- 
troversy, 4*  violating  Sherman 
Act 


1:281 


8hl»pl>s. 

Effect  of  deviation  upon   rlgbta  and 

liabilities   of  carriers  2  :  B87 

Will  action  Id  rem  lie  against  pro- 
ceeds of  private  tale  of  property 
against  which  such  an  action 
would  lie  2  :  «8 


St  at  ate  of  (muds. 


B  t  r  n  o  anr  aa  b  rr. 
Communication 
clerk  aa  publication  of   libel 


orporatlons,   see   Coepoutiohs. 


See  Hiohwii. 

Street   railways. 

Bee  also  ElecteIC  RiiLwars. 

Duty   of  street   railway    to   ran    car 

through  to  end  of  route  Indicated 
by  si  in  thereon 


BWBWHT. 

Doty  of  Innkeeper  with  respect  t 
furnishing  liquor  to  traveler,  o 
Bunday,  see  Inks. 


Tain  (ion. 

Does  a  general  exemption  ft™  taxa- 
tion   comprehend    death    dntlea     1:ST7 


Effect  of  adoption  of  general  tax 
exemption  by  statute  Imposing 
Inheritance    tax 

>lF(rapki  aa*  telepaoaea. 

Transmission  of  libelous  matter  by 
postcard  or  telegraph  as  publica- 
tion 

Liability  of  user  of  electricity  for 
interference  with  the  business  or 
Injury  to  the  property  ot  another 
resulting  from  induction  or  from 
uae  of  earth  as  a  return  electric 
circuit 


Torts. 

See  also  NMLiaBHca. 

Good  faith  as  affecting  liability  for 
Interference  with  contract  rela- 
tions 

Liability  of  labor  union  or  its  mem- 
bers to  persona  with  whose 
employment  It  has  Interfered 

Tradeaanse. 

Bight  on  expiration  of  pstestt  or 
copyright  to  nse  of  name  by 
which  article  ha*  become  known 


Doty  of  Innkeeper  as  to  shelter  and 
entertainment    of    traveler 


i   near   boundary    as  nuisance 


Trespa. 

■era. 

Duty 

oward   tresps 

men  of  keeper 

of  animal  known 

o  be  dangerous 

Trover 

aaa  coaven 

ioa. 

Right 

of    defendant 

In    action     for 

enton    to    Impeach    plaintiff's 

title 

as  being  based  upon  a  con- 

void    under 

the   statute   of 

frauds 

See  also  Rxcxivxbs. 

Blgbt  ss  between  trustee  and  cestui 
que  trust  to  compensation  due  for 
former's    service*   a*   director  1 

DoteawCjOOgle 
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Unburn   rtiljrtn. 

Capacity  of  child  en  ventr 
mere  to  take  under  devise  c 
quest   to  -children,'-  etc. 


See  Wiiiu, 


Vrudor  dad  yarehawri 

Rights  of  teller  at  fixtures,  retain- 
ing title  thereto  or  a  lien  thereon, 
aa  against  lien  of  Tender  of 
realty  1  :M0 

Healing  apparatus  aa  part  of  really. 
u  between  vendee  under  land  con- 
tract and  hli  vendor  1 :  9TT 

Waiver  of  attorney's  lien  by  taking 

security  2 :  68 


Profits  lost  In  consequence  of  breach 
of  contract  of  sale  or  warranty 
of  machinery  purchased  for  vend- 


'   Bowing   under- 


Character  of  \ 
(round  In  a 
channel 


Will*. 

Law  governing  construction  of,  see 
Conflict  or  Lawn. 


Testamentary  capacity  at  the  time 
of  giving  instructions  for  will  aa 
affecting  measure  of  capacity 
which  mult  exist  at  time  of  exe- 


rerocatlon   of  old 

Subsequent  ratification  of  unauthor- 
ised destruction  as  revocation  of 
will 

Validity  of  agreement  that  costs  of 
contesting  a  will  shall  be  paid  out 
of  the  estate 

Is  a  legacy  given  to  a  creditor  In 
sotlsfaction  of  his  debt  entitled  to 
priority  over  other  legacies  of  the 

Effect  of  death  of  ben  en  clary  of 
testamentary  gift  of  an  annuity, 
before  its  purchase 

Capacity  of  child  en  ventre  aa  mere 
to  take  under  devise  or  bequest 
to  "children, "   etc. 
Preliminary    statement 
Devise    or    bequest    to    "children" 

or    "grandchildren" 
Devise  of  bequest  to  child  "bom" 
Child  "living,"  In  ease,  etc. 
Miscellaneous 

Validity  of  testamentary  provision 
for  erection  of  monument,  or  for 
the  care  and  maintenance  of 
tombs,  burial  grounds,  etc. 

Effect  of  direction  for  accumulation 
noon   validity   of  charitable  gift 

Exemption  of  bequest  for  public  pur 
poses  from   death  duties 
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(Separate  Cumulative  Index  to  Notes  in  Tola.  1,  2,  Precede*  this.) 


ACCOMPLICE. 

Admissibility    of   confession    by,    upon 
joint  trial,  tee  Evidence. 


ACKNOWLEDGMENT. 

Payment  of  interest  by  trustee  ah,  to 
interrupt  statute  of  limitations, 
see  Limitation  of  Actions. 

ACTION  IN  REM. 

For  salvage,  against  proceeds  of  sale, 
see  Admiralty. 

ADMIRALTY. 

An  action  In  rem  for  salvage  will 
not  lie  against  the  proceeds  of  the  sale  of 
the  property  salved,  except  where,  that 
property  having  been  arrested  and  sold  by 
the  court,  the  court  retains  those  proceeds 
to  answer  all  claims  that  may  be  made 
against  the  ship.  The  Optima,  s:  6a,  74 
L.  J.  P.  84,  63  L.  T.  N.  6.  638,  10  Asp. 
Mar.  L.  Cas.  147.  (Annotated) 

ADVERSE  POSSESSION. 

Right  to  enforce  restrictive  covenant 
against  one  holding  adversely  to 
covenantor,  see  Covenants  and  Con- 
ditions. 


ANIMALS. 

Liability  of  one  keeping  dangero 
imal,  where  immediate  cause 
injury  is  act  of  third  pent 
Proximate  Cause. 


Whether  act  of  servant  in  loosing 
savage  dog  was  done  in  course  of 
his  employment,  as  question  for 
jury,   see   Trial. 


ASSIGNMENT. 

Covenants  in  leases  not  to  assign  with- 
out consent,  see  Landlord  and  Ten- 
ant 
A  contract   to   supply   all   the   eggs 
of  a  specified  quality  that  the  purchaser 
may  require  for  his  business  for  one  year, 
the  purchaser  undertaking  not  to  purchase 
elsewhere,  is  a  personal  one  the  benefit  of 
which   is   not  assignable   to   the   transferee 
of    the    business.      Kemp    v.    Baerselman, 
a:  436,   [190«]  2  K.  B.  804.     Also  Reported 
in  76  L.  J.  K.  B.  N.  S.  873.     (Annotated) 

ASSIGNMENT  FOR  CREDITORS. 

Validity   of   promissory   note   given   to 
secure  secret  advantage  to  creditor, 
see  Bills  and   Notes. 
A    secret    arrangement    whereby    a 
statutory  provision  for  the  equal  distribu- 
tion of  assets  among  creditors  is  defeated 
is  void  as  a  fraud  upon  the  general  bod; 
of  creditors,  notwithstanding  that  the   ad- 
ditional amount   is  guaranteed   and   to   be 
paid  in  the  first  instance  by  a  third  person. 
Brigham    v.    La    Ban  que    Jacques    Cartier, 
a:  449,  30  Can.  S.  C.  428.  (Annotated) 

ATTORNEYS. 

Accounts    kept   by,    as    admissions    of 
client    against    interest,    see    Evi- 

1.  Where  securities  are  given  by  ■ 
client  to  a  solicitor  to  secure  the  payment 
of  particular  costs,  the  solicitor's  general 
lien  is  unaffected.  Re  Morris,  a:  46,  [18081 
1  K.  B.  473.  Also  Reported  in  77  L.  J.  K. 
B.  N.  S.  295,  68  L.  T.  N.  S.  BOO. 

2.  Where  a  solicitor  takes  any  security 
for  bis  general  costs  which  is  inconsistent 
with  the   retention  of  his   general   lien,  as 
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where  be  takes  security  upon  property  al- 
ready included  in  the  lien,  or  a  security 
which*  givee  time,  or  which  gives  him  a 
right  to  interest  which  would  not  other' 
wise  be  payable,  bis  lien  is  gone  unless  he 
gives  the  client  eipress  notice  of  his  in- 
tention to  retain  it.  Re  Morris,  a:  46, 
[1908]  1  K.  B.  473.  Also  Reported  in  77  L. 
J.  K.  B.  N.  8.  265,  98  L.  T.  N.  S.  500. 

(Annotated) 

AUTHOR. 

Of  dramatic  composition,  see  Copy- 
right. 

Person  making  notes  of  public  speech 
as,  within  meaning  of  copyright 
act,  see  Copyright. 

AUTOMATIC   SPRINKLER. 

Liability  of  insurer  against  leakage 
from,  see  Insurance. 

AUTOMOBILES. 

Admissibility  of  evidence  ss  to  traffic 
reasonably  to  be  expected  on  high- 
way in  prosecution  for  driving  at 
dangerous  speed,  see  Evidence. 


BILLBOARD. 

As  violative  of  covenant  fixing  char- 
acter of  fence  to  be  erected,  see 
Covenants  and  Conditions. 

As  a  building  within  the  meaning  of 
covenant  against  erection  of  build- 
ing for  carrying  on  of  offensive 
trade    see    Covenants    and    Condi- 

BILL  POSTING. 

As  offensive  trade  within  meaning  of 
restrictive  covenant,  see  Covenants. 


BILLS  AND   NOTES. 

■overning  valid  ,  . 
,  see  Conflict  of  Laws. 
A  promissory  note  given  in  consid- 
eration of  the  transfer  of  a  claim  against 
the  estate  of  an  insolvent  to  a  third  person 
in  furtherance  of  a  secret  arrangement  by 
which  the  creditor  was  to  obtain  a  pref- 
erence over  the  general  body  of  creditors 
is  void  as  having  been  given  in  furtherance 
of  a  fraudulent  and  corrupt  agreement. 
Brigham  v.  La  Banque  Jacques- Car  tier, 
a:  449,  30  Can.  8.  C.  429. 

BILLS  OF  EXCHANGE. 

Law  governing  indorsement  of,  see  Con- 
flict of  Laws. 

BILLS  OF  LADING. 

Effect    of    deviation    by    carrier    upon 
stipulations  in,  see  Evidence. 


BOILER. 

Recovery  of  anticipated  profits  as  dam- 
ages for  breach  of  warranty  of, 
see  Damages. 

BONA  FIDE  PURCHASER. 

Liability  to  indemnify  corporation 
re-issuing  stock,  of  one  present- 
ing transfer  not  knowing  it  to  b* 
forged,  see  Corporations. 

Right     to    enforce    negative 
against,  see  Covenants. 


BONDS. 

Determination  of  liability  of  ■ 
by  death,  see  Principal  a 


BOOKS  OF  ACCOUNT. 

As     evidence,  see  Evidence. 
Of  partnership,  right  to  inspect  through 
agent,  see  Partnership. 

BREACH  OF  COVENANT. 

After  giving  notice  of  desire  to  renew 
lease,  as  affecting  right  to  re- 
newal, see  Landlord  and  Tenant- 

BRIDGE. 

Criminal  liability  of  railway  for  oV- 
lowing  to  become  unsafe,  see  Cor 

BUILDING. 

Billboard  as.  within  meaning  of  cove- 
nant against  erection  of  building 
for  carrying  on  offensive  trade,  see 
Covenants. 


CANADIAN  CRIMINAL  CODE. 
-    §  213,  see  Corporations. 
S  601,  subsec  2,  see  Trial. 

The  criminal  code  of  Canada  does 
not  contain  the  whole  of  the  criminal  coin- 
law  of  England  in  force  in  Canada; 
but  such  law  is  in  force  except  in  to  far  as 
the   code   either   expressly   or   by    imp  lira - 


CARRIERS. 

1.  A  deviation  from  the  ordinary  course 
of  a  voyage,  if  reasonably  necessary  far 
the  safety  of  the  ship  or  cargo,  or  for  sav- 
ing human  life,  is  not  a  breach  of  the  con- 
tract of  affreightment,  whether  tbat  coo- 
tract  be  a  special  contract,  such  as  is 
evidenced  by  bills  of  lading,  or  whether  it 
'    that  which  is  implied  from  bailment  for 


purpose  of  carriage.     Eish   v.  Taylor 
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*:  575,  [1811]  1  K.  B.  825.  Aim  Reported 
in  80  L.  J.  K.  B.  N.  S.  601,  103  L.  T.  X.  8. 
785,  27  Times  L.  R.  174,  IS  Com.  Caa.  59, 
11    Asp.   Mar.   L.    Cas.   644.      (Annotated) 

2.  Deviation  of  a  vessel  from  her  voy- 
age by  putting  into  a  port  of  refuge,  al- 
though reasonably  necessary  for  the  safe- 
ly of  the  ship  and  cargo,  ia  not  justifiable 
where  the  necessity  for  the  deviation  is  due 
to  the  default  of  the  ship  owner  in  send- 
ing the  ship  to  sea  in  an  unaeaworthy  con- 
dition. Kish  v.  Taylor,  a:  375,  [1911]  1  K. 
B.  625.  Also  Reported  in  80  L.  J.  K.  B. 
N.  S.  001,  103  L.  T.  N.  S.  735,  27  Times 
L.  R.  1T4,  IB  Com.  Cas.  69,  11  Asp.  Mar. 
L.  Caa.  544. 

3.  The  implied  undertaking  of  a  carrier 
not  to  deviate  has  the  effect  of  a  condition 
which  goes  to  the  root  of  the  contract,  the 
failure  to  comply  with  which  displaces  the 
special  contrsct  expressed  in  the  bill  of 
lading,  leaving  only  such  terms  of  it  sur- 
viving as  may  be  implied  from  the  circum- 
stances and  conduct  of  the  parties  by  way 
of  new  contract  arising  out  of  the  old  con- 
tract. Joseph  Thorley,  Ltd.  v.  Orchis  S.  S. 
Co.  Ltd.  a:  565,  [1907]  1  K.  B.  080.  Also 
Reported  in  76  L.  J.  K.  B.  N.  S.  595,  96 
L.  T.  N.  S.  4SS,  23  Times  L.  R.  338,  12 
Com.    Cas.    251;     Kish    v.    Taylor,    s:  575. 


27   Times  L.   R.   174,   16  Com.   Cas.   69,   11 
Aap.  Mar.  L.  Caa.  644.  (Annotated) 

4.  Since  the  performance  by  a  carrier 
of  his  implied  undertaking  not  to  deviate 
is  a  condition  precedent  to  his  right  to 
avail  himself  of  contractual  limitations  of 
his  liability,  it  is  not  necessary,  in  order  to 
deprive  him  of  the  benefit  of  such  stipula- 
tions, to  trace  the  loss  which  has  occurred 
to  the  deviation.  Joseph  Thorley,  Ltd.  v. 
Orchis  S.  S.  Co.  Ltd.  a:  565,  [1907]  1  K.  B. 
660.  Also  Reported  in  76  L.  J.  K.  B.  N.  8. 
595,  96  L.  T.  N.  S.  488,  23  Timee  L.  R. 
338,  12  Com.  Caa.  251.  (Annotated) 

5.  The  owners  of  a  vessel  which  has  de- 
viated from  the  voyage  described  in  the 
bill  of  lading  are  not  entitled  to  the  bene- 
fit of  a  clause  therein  exempting  them  from 
liability  for  loss  arising  from  negligence  of 
stevedores  employed  by  them  in  discharging 
the  ship.  Joseph  Thorley,  Ltd.  v.  Orchis  S. 
S.  Co.  Ltd.  a;  565,  [1907]  1  K.  B.  660. 
Also  Reported  in  76  L.  J.  K.  B.  N.  S.  595, 
96  L.  T.  N.  S.  488,  23  Times  L,  K.  338, 
12  Com.  Cas.  251. 

6.  Since  the  effect  of  deviation  is  to 
displace  the  special  contract  of  affreight- 
ment, a  ship  owner  is  debarred  thereby 
from  asserting  against  the  cargo  owners 
a  lien  upon  the  cargo  for  dead  freight  con- 
ferred upon  him  by  bills  of  lading.  Kisb 
v.  Taylor,  a:  575,  [1911]  1  K.  B.  625.  Also 
Reported  in  80  L.  J.  K.  B.  N.  S.  601,  103 
L.  T.  N.  S.  786,  27  Times  L.  R.  174,  16 
Com.  Cas.  59,  11  Asp.  Mar.  L.  Cas.  644. 


CHARITIES. 

Gifts  to,  aa  creating  a  perpetuity,  see 

Perpetuities. 
A  "reserve  fund"  directed  to  be  ac- 
cumulated out  of  the  income  of  property 
bequeathed  to  a  trustee  for  a  charitable 
purpose  until  it  should  reach  a  certain 
amount,  any  surplus  in  excess  of  which  is 
to  be  used  only  "in  case  of  dire  need,  such 
as  loss  of  rent,  deprivation  of  property, 
payment  of  duties,  or  any  other  special  cir- 
cumstances," is  devoted  to  a  charitable  pur- 
pose equally  with  the  corpus  of  the  bequest. 
Re  Swain,  a:  873,  [1906]  1  Ch.  669.  Also 
Reported  in  74  L.  J.  Ch.  N.  S.  354,  92  L.  T. 


N.  £ 
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Law  governing  validity  and  effect  of 
indorsement  of,  see  Conflict  of 
Laws. 

C.  O.  D. 

Delivery  of  liquor  sent  C.  O.  D.  as  un- 
lawful  sale,   see    Intoxicating    Li- 


COMMON  LAW. 

Effect  upon,  of  adoption  of  Canadian 
criminal  code,  see  Canadian  Crim- 
inal Code. 


CONDITION  PRECEDENT. 

Relating   to    land,   see    Covenants   and 
Conditions. 


CONFLICT  OF  LAWS. 

1.  The  rule  of  international  law,  that 
the  validity  of  a  transfer  of  movable  chat- 
tels must  be  governed  by  the  taw  of  the 
country  in  which  the  transfer  takes  place, 
applies  to  the  transfer  of  bills  of  exchange 
or  cheques  by  indorsement.  Embiricos  v. 
Anglo-Austrian  Bank,  a:  194,  [1905]  1  K. 
B.  677.  Also  Reported  in  74  L.  J.  K.  B. 
N.  S.  326,  63  Week.  Rep.  306,  92  L.  T.  N. 
S.  305,  21  Times  L.  R.  268,  10  Com.  Cas. 
99.  ( Annotated ) 

2.  One  who  claims  title  to  the  proceeds 
of  a  cheque  through  an  indorsee  who  has 
taken  it  in  good  faith  upon  an  indorse- 
ment which,  being  forged,  is  under  the  law 
of  the  forum  wholly  inoperative,  but  which 
under  the  law  of  the  place  where  the  trans- 
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fer  wu  made,  is  effectual  to  pass  title  to 
one  purchasing  for  value  in  good  faith  and 
without  gross  negligence,  cannot  be  held 
liable  for  conversion.  Embirieos  v.  Anglo- 
Austrian  Bank,  a:  394,  [1006]  1  K.  B.  077. 
Also  Reported  in  74  L.  J.  K.  B.  N.  S.  326, 
63  Week.  Rep.  300,  92  L.  T.  N.  S.  305,  21 
Times  L.  R.  208,  10  Com.  Cms.  90. 

3.  The  provisions  of  an  English  stat- 
ute making  a  forged  indorsement  ineffec- 
tual to  pass  title  to  a  negotiable  instrument 
is  declarator j  of  English  law  only,  and 
joes  not  control  the  general  rule  of  inter- 
'    tal  law  that  the  validity  of  a  trans- 


transfer  takes  place.  Embirieos  v.  Anglo- 
Austrian  Bank,  s:s94,  [1906)  1  K.  B.  077. 
Also  Reported  in  74  L.  J.  K.  B.  N.  S.  320, 
63  Week.  Rep.  306,  02  L.  T.  N.  S.  305,  21 
Times  L.  R.  268,  10  Com.  Cas.  09. 

4.  gemote,  that  the  indorsement  of  a 
bill  of  exchange  in  a  foreign  country,  valid 
under  the  foreign  law  but  invalid  under 
English  law,  would  be  effectual  to  give  the 
indorsee  a  good  title  to  the  bill  as  against 
the  drawer  or  acceptor.  Per  Vaughan  Wil- 
liams, L.  J.,  in  Embirieos  v.  Anglo- Aus- 
trian Bank,  a:  394,  [1905]  1  K.  B.  677. 
Also  Reported  in  74  L.  J.  K.  B.  N.  S.  326, 
63  Week.  Rep.  300.  02  L.  T.  N.  S.  305,  21 
Times  h.  R.  268,  10  Com.  Cas.  99. 

6.  A  testamentary  gift  to  the  "next  of 
kin"  of  a  person  domiciled  in  another  ju- 
risdiction must  be  construed  according  to 
the  law  of  testator's  domicil  and  not  that 
of  the  domicil  of  the  person  named;  al- 
though the  status  of  any  person  by  which 
his  membership  in  the  class  is  determined 
will  be  governed  by  the  law  of  his  domicil. 
Re  Fergusson,  1:  55a,  [1902]  1  Ch.  483. 
Also  Reported  in  71  L.  J.  Ch.  N.  8.  360, 
60  Week.  Rep.  312.  (Annotated) 

CONSENT. 

By  lessor  to  assignment  of  part  of 
leasehold  premises  as  distributing 
benefit  of  covenant  to  renew,  see 
Landlord  and  Tenant. 

CONSPIRACY. 

Publication  in  newspaper  of  matters 
detrimental  to  persona  on  trial  an 
conspiracy  to  pervert  justice,  see 
Perversion  of  Justice. 

CONTEMPT. 

The  publication  in  a  newspaper  ot 
articles  containing  statements  highly  detri- 
mental to  persons  on  (rial,  many  of  which 
related  to  matters  as  to  which  evidence 
would    not    have    been    admissible    againat 


Rei  t.  Tibbils,  a:  46a,  [1002]  1  K.  B.  77. 
Also  Reported  in  50  Week.  Rep.  123.  83 
L.  T.  N.  R.  521,  18  Times  L.  R.  49,  71  L. 
J.  K.  B.  N.  S.  4,  66  J.  P.  4.       (Annotated) 


CONTRACTS. 

Assignability  of,  see  . 
Of  carriers,  see  Can 


Implied  Agreements. 

Implied  contract  to  indemnify  corpo- 
ration against  any  loss  resulting 
from  issuance  of  new  certificate  ot 
stock,  see  Corporations. 

1.  Where  a  person  invested  with  a 
statutory  or  common-law  duty  of  a  minis- 
terial character  is  called  upon  to  exercise 
that  duty  on  the  request,  direction,  or  de- 
mand of  another,  and  without  any  default 
on  bis  own  part  acts  in  a  manner  which  is 
apparently  legal  but  is  in  fact  a  breach  of 
duty,  and  thereby  incurs  liability  to  third 
parties,  there  is  implied  by  law  a  contract 
by  the  person  making  the  request  to  keep 
indemnified  the  person  having  the  duty 
against  any  liability  which  may  result  from 
the  exercise  of  the  supposed  duty;  and  it 
makes  no  difference  that  the  person  mak- 
ing the  request  is  not  aware  of  the  in- 
validity in  his  title  to  make  the  request, 
or  could  not  with  reasonable  diligence  have 
discovered  it.  Sheffield  v.  Barclay,  a:  514, 
[1906]  A.  C.  392.  Also  Reported  in  74 
L.  J.  K.  B.  N.  S.  747,  69  J.  P.  385.  64 
Week.  Rep.  40,  93  L.  T.  N.  a  S3,  21  Times 
L.  R.  642,  10  Cora.  Cas.  287,  12  Manson, 
248,  3  L.  G.  R.  092. 

Validity. 

2.  A  contract  between  the  parties  to  a 
proceeding  to  establish  the  validit-v  of  one 
or  the  other  of  two  wills,  that,  whichever 
of  the  wills  should  be  upheld  by  the  court, 
their  costs  should  be  paid  out  of  the  es- 
tate, whether  the  court  should  so  order  or 
not.  is  not  illegal  as  being  against  the 
policy  of  the  law  in  that  it  tends  to  affect 
the  administration  of  justice.  Prince  t. 
Haworth,  a:  619,  [1905]  2  K.  B.  768.  Also 
Reported  in  02  L.  T.  N.  S.  773,  21  Times 
L.  R.  402,  76  L.  J.  K.  B.  N.  S.  92,  54  Week. 
Rep.  249.  (Annotated! 

3.  The  court  rule  providing  that  the 
costs  occasioned  by  any  unsuccessful  claim 
or  unsuccessful  resistance  to  any  claim  to 
any  property  shall  not  be  paid  out  of  the 
estate  unless  the  judge  otherwise  orders, 
does  not  affect  the  validity  of  an  agree- 
ment by  parties  that  their  costs  shall  in 
any  event  be  paid  out  of  the  estate.  Prince 
v.  Haworth,  s:  619,  [1905]  2  K.  B.  70S. 
Also  Reported  in  92  L.  T.  N.  S.  773,  21 
Times  L.  R.  402,  76  L.  J.  K.  B.  N.  S.  92, 
54  Week.  Rep.  249. 

Excuse  for  failure  of  performance. 

4.  The  fact  that  one  is  unable  to  per- 
form his  contract  specifically  because  of  the 
infancy  of  his  cocontrsctor  will  not,  where 
his  promise  is  not  conditional  upon  his 
ability  to  perform,  exonerate  him  from  lia- 
bility for  nonperformance.  Prince  v.  Ha- 
worth, 1:619,  [1906]  2  K.  B.  70S.  Also 
Reported  in  92  L.  T.  X.  S.  773,  21  Times 
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CONVERSION. 

Right  of  defendant  in  action  for,  to 
impeach  contract  under  which 
plaintiff  claims  title  as  being  void 
under  statute  of  fraud  a,  without 
setting  up  such  defense,  tee  Plead- 

COPYRIGHT. 

1.  Slieeta  of  perforated  paper  repre- 
senting the  musical  score  of  copyrighted 
songs,  sold  for  use  in  a  mechanical  organ, 
are  part  of  the  mechanism  which  produces 
the  music  and  not  "copies  of  sheets  of 
music,"  within  the  meaning  of  the  copy- 
right law.  Boose;  v.  Whight,  ai  85,  [1900} 
1  Ch.  122.  Also  Reported  in  89  L.  J.  Ch. 
N.  S.  66,  48  Week.  Rep.  22B,  81  L.  T.  N.  S. 
071,   16   Times   L.   R.   82.  (Annotated) 

2.  Directions  as  to  time  and  expression 

C laced  upon  sheets  of  music  are  protected 
y  the  copyright  thereon  only  so  long  as 
they  are  used  in  connection  with  the  musi- 
cal score,  and  not  being  in  themselves  a 
"sheet  of  music"  nor  a  "sheet  of  letter  press 
separately  published"  may  be  copied  upon 
the  margin  of  a  perforated  roll  made  for 
use  in  a  mechanical  organ  which  contains 
atopa,  swells,  and  pedals  whereby  variation 
of  pace  and  expression  may  be  effected  at 
the  will  of  the  performer.  Boosey  v. 
Whight,  a:  85,  [1900]  1  Ch.  122.  Also  Re- 
ported in  69  L.  J.  Ch.  N.  S.  66,  48  Week. 
Rep.  228,  81  U  T.  N.  S.  671,  16  Times  L.  R. 
82. 

3.  Where  a  dramatic  piece  in  which 
there  is  copyright  is,  as  regards  the  verbal 
composition,  in  substance  entirely  different 
from  another  dramatic  piece  alleged  to  con- 
stitute an  infringement  of  that  copyright, 
the  mere  fact  that  accessorial  matters,  such 
as  scenic  effects,  make-up  of  actors,  or  stage 
"business,"  in  the  latter  piece,  as  performed, 
rire  similar  to  those  employed  in  the  per- 
formance of  the  former  will  not  constitute 
an  infringement  of  the  copyright  therein, 
such  matters,  taken  by  themselves,  not  be- 
ing the  subject  of  protection  under  the  acts 
relating  to  dramatic  copyright,  though  in 
cases  where  the  verbal  composition  of  the 
pieces  is  more  or  less  similar  such  matters 
may  be  regarded  as  throwing  light  on  the 
question  whether  there  has  been  an  in- 
fringement.      Tate     v.     Fullbrook,     a:  93, 


24  Times  L.  R.  347,  G2  Sol.  Jo.  279. 

(Annotated*) 
Author. 

4.  A  person  who  makes  notes  of  a 
speech  delivered  in  public,  transcribes  them, 
and  publishes  a  verbatim  report  of  the 
speech,  la  the  "author"  of  the  report  with- 


tbe  meaning  of  a  statute  conferring  prop- 
erty in  the  copyright  of  a  book  only  upon 
its  author  and  his  assigns.  Walter  v.  Lane, 
a:  31a,  [1900]  A.  C.  639.  Also  Reported  in 
69  L.  J.  Ch.  N.  S.  699,  49  Week.  Rep.  95, 
83  L.  T.  N.  S.  289,  18  Times  L.  R.  651. 

(Annotated) 
5.  Semble,  that  one  who  suggested  the 
general  idea  and  dramatic  situations  of  a 
dramatic  sketch  to  one  who  composed  the 
dialogue  in  accordance  with  those  sugges- 
tions is  not,  either  alone  or  jointly  with  the 
composer  of  the  dialogue,  entitled  to  the 
protection  of  the  copyright  acta  aa  the  au- 
thor of  the  sketch.  Tate  v.  Fullbrook, 
>:  93,  [1908]  1  K.  B.  821.  Also  Reported 
in  77  L.  J.  K.  B.  N.  S.  677,  98  L.  T.  N. 
S.  706,  24  Times  L.  R.  347,  62  Sol.  Jo.  279. 

CORPORATIONS. 

Sufficiency  of  indictment  to  sustain 
conviction  of,  for  neglect  of  im- 
posed duty,  see  Indictment. 

Criminal  liability. 

1.  A  corporation  may  be  criminally  re- 
sponsible for  misfeasance  as  well  as  for  non- 
feasance. Union  Colliery  Co.  v.  Reg.  a:  ass, 
31  Can.  S.  C.  81.  (Annotated) 

2.  A  railway  company  may  be  indicted 
for  a  failure  to  perform  ita  duty  to  the 
public  in  allowing  one  of  its  bridges  to  be* 
come  unsafe,  so  that  it  gave  way  beneath  a 
train,  causing  the  death  of  persons  thereon, 
under  Canadian  criminal  code  §  213,  which 
provides  that  everyone  having  in  his  charge 
or  under  hia  control,  or  who  erects,  makes 
or  maintains,  anything  whatever  which,  in 
the  absence  of  precaution  or  care,  may  en- 
danger human  life,  is  under  a  legal  duty 
to  avoid  such  danger,  and  is  criminally  re- 
sponsible for  the  consequences  of  omitting 
without  lawful  excuse  to  perform  such  duty. 
Union  Colliery  Co,  v.  Reg,  a:  aaa,  31  Can. 
8.  C.  81. 

Transfer  of  stock. 

3.  One  who  presents  to  a  corporation 
a  transfer  of  stock  with  a  request  that  it 
be  registered  in  hia  name,  impliedly  under- 
takes to  indemnify  the  corporation  against 
any  loss  resulting  from  the  transaction ; 
and  therefore,  although  he  acted  in  good 
faith,  is  bound  to  indemnify  the  corpora- 
tion against  its  liability  to  the  former  own- 
er of  the  stock,  whose  signature  to  the 
transfer  proves  to  have  been  forged.  Shef- 
field v.  Barclay,  1:  514,  [1005]  A.  C.  302. 
Also  Reported  in  74  L.  J.  K.  B.  N.  8.  747, 
69  J.  P.  385,  54  Week.  Rep.  40,  93  L.  T. 
N.  8.  63,  21  Times  L.  R.  642,  10  Com.  Cas. 
287,  12  Manaon,  248,  3  L.  G.  R.  992. 

(Annotated) 

COSTS. 

Taking  security  for,  as  waiver  of  so- 
licitor's lien,  see  Attorneys. 
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Bight  of  receiver  to  be  indemnified  out 
of  trust  estate  for  costs  of  defend- 
ing action  charging  bim  with  fraud 
and  misconduct,  see   Receivers. 

Validity  of  contract  to  pay  costs  of 
contesting  will  out  of  the  estate, 
see  Contracts. 

COURT  RULE. 

As  to  sllowsnce  of  costs,  as  affecting 
validity  of  agreement  that  costs  ot 
contesting  will  be  paid  out  of  es- 
tate, see  Contracts. 

COVENANTS  AND   CONDITIONS. 

In  leases,  see  Landlord  and  Tenant. 
Provision   that   devotion   of   income   to 
charitable   purpose   shall   not  take 

Since  until  accumulation  of  reserve 
und,  as  a  condition  precedent  to 
gift,  see  Perpetuities. 

1.  A  billboard  or  advertisement  hoard- 
ing 166  feet  long  and  15  feet  high  is  a 
"fence"  within  the  meaning  of  a  covenant 
that  the  fence  to  be  erected  by  the  pur- 
chaser of  the  property  shall  consist  of  a 
dwarf  wall  with  iron  palisading,  although 
it  is  set  back  at  a  distance  varying  from 
2  feet  9  inches  to  6  feet  from  the  ultimate 
boundary  of  the  plot.  Nussey  v.  Provin- 
cial Bill  Posting  Co.  1:419,  [1900]  1  Ch. 
T34.  Also  Reported  in  78  L.  J.  Ch.  N.  8. 
539,  100  L.  T.  N.  S.  087,  25  Times  L.  R. 
480,  33  Sol.  Jo.  418. 

2.  A  billboard  or  advertisement  hoard- 
ing 166  feet  long  and  16  feet  high  is  a 
"building"  and  the  business  of  bill  post- 
ing is  an  "offensive  trade"  within  the  mean- 
ing of  a  restrictive  covenant  to  which  the 
lots  composing  a  residential  building  estate 
were  subjected,  "that  no  bricks  should  at 
any  time  be  burnt  upon  the  said  lots  or 
any  of  them  and  no  building  should  be 
erected  thereon  to  be  used  for  manufac- 
turing purposes  nor  for  carrying  on  of  any 
noisy,  noisome,  offensive,  or  dangerous  trade 
or  calling,  nor  as  a  public  house  or  retail 
shop,  and  no  steam  engine  should  be  erected 
thereon,"  notwithstanding  that  there  was 
no  covenant  that  the  land  should  be  used 
for  residential  purposes  only.  Nussey  v. 
Provincial  Bill  Posting  Co.  1:  415,  [1909] 
1  Ch.  734.  "  ~  ■  "  '  ""  T  '  "' 
N.  8.  539, 
L.  R.  489,  63  Sol.  Jo.  418. 

3.  A  negative  covenant 
entered  into  by  an  owner  a 
adjoining  owner,  such  as  a  covenant  re- 
stricting the  user  of  the  land,  binds  the 
land  in  equity,  ss  being  in  the  nature  of  a 
negative  easement.  Re  Nisbet,  a:  844, 
[1906]  1  Ch.  386.  Also  Reported  in  76 
L.  J.  Ch.  N.  S.  238,  64  Week.  Rep.  286,  94 
L.  T.  N.  S.  297.  22  Times  L.  R.  234. 

4.  A  negative  covenant  when  validly 
created  binds  the  land  in  equity,  and  cod 


(Annotated) 
validly  created, 
t  land  with 


that,  being  equitable,  it  cannot  be  enforaa 
as  against  a  bona  fide  purchaser  witbari 
notice.  Re  Nisbet,  3:  844,  [1906]  1  ft 
386.  Also  Reported  in  76  L.  J.  Ch.  X.  3 
238,  M  Week.  Rep.  286,  94  L.  T.  N.iS1 
22  Times  L.  R.  234. 

6.  The  statutory  extinguishment  of  ts 
title  of  the  dispossessed  owner  of  land,  ns 
der  a  statute  providing  that  at  tbe  deta 
mination  of  the  period  limited  to  any  per- 
son for  the  bringing  of  an  action  to  eeuuV 
lisb  his  right  and  title  therein,  the  rigbt 
and  title  of  such  person  "shall  be  extin- 
guished," does  not  have  the  effect  of  de- 
stroying the  negative  easement  created  by 
a  restrictive  covenant  entered  into  by  sou 

owner;  and  consequently  the  covenantee 
can  enforce  the  covenant  against  the  squat- 
ter both  before  and  after  be  baa  acquired  I 
his  possessory  title,  and  also  against  asy 
subsequent  owner  of  the  land  not  being  1 
bona  fide  purchaser  for  value  without  no- 
tice. Re  Nisbet,  1:  844.  [1906]  1  Ch.  £H 
Also  Reported  in  75  L.  J.  Ch.  N.  S.  238, 
64  Week.  Rep.  286,  94  L.  T.  N.  S.  297,  & 
Times    L.   R.   234.  (Annotated) 

CRIMINAL  LAW. 

See  also  Canadian  Criminal  Code;  Evi- 
dence; Perversion  of  Justice. 
Criminal  responsibility  of  corporations. 
see  Corporations. 
Where  no  penalty  is  prescribed  for 
an  offense  described  by  statute  the  common- 
taw  penalty  may  be  imposed.     Union  Col- 
liery Co.  v.  Reg.  a:  aaa,  31  Can.  S.  C.  8L 

CROPS. 

Shading  of,  by  trees  as  nuisance,  see 
Nuisance. 

CUSTOM. 

SembU,  that  a  custom  that  works  may 
be  closed  in  case  of  lack  of  orders  at  re- 
munerative prices  without  giving  to  tbe 
workmen  the  notice  ordinarily  requisite  to 
terminate  their  employment,  would  be  un- 
reasonable. Per  Farwell  L.  J.,  in  Devonald 
v.  Rosser  &  Sons,  a:  780,  [1906]  2  K.  B. 
728.  Also  Reported  in  75  L.  J.  K.  B.  >'. 
S.  688,  96  L.  T.  N.  8.  232,  22  Times  L.  R. 


DAMAGES. 

Recovery  of  funeral  expenses,  in  ac- 
tion for  wrongful  death,  see  Death. 

1.  Anticipated  profits  are  recoverable 
by  way  of  damages  for  breach  of  contract 
only  when  they  are  such  as  would  have  ac- 
crued and  grown  out  of  the  contract  itself 
si  the  direct  and  immediate  result  of  its 
fulfilment;  but  if  they  are  such  aa  would 
have  been  realised  from  other  independent 
and  collateral  undertakings,  although  en- 
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si  deration  as  part  of  the  damages,  ui 
the  defaulting  contractor  haa  e&pressly 
agreed  to  be  bound  for  such  consequences, 
or  tbe  special  circumstances  are  such  that 
lie  may  be  held  to  have  impliedly  contract- 
ed to  be  ho  bound.  Corbin  v.  Thompson, 
a:  70,  30  Can.  S.  C.  676.         (Annotated) 

2.  Profits  anticipated  aa  the  result  of 
tlie  operation  of  a  mill  are  not  recoverable 
as  damages  for  breach  of  a  warranty  of 
the  fitness  for  service  of  a  boiler  and  en- 
gine. Corbin  v.  Thompson,  a:  70,  39  Can. 
fci.   C.  576. 

3.  Ordinarily,  aa  in  the  absence  of  a 
promise  to  repair  immediately,  tbe  measure 
of  damages  recoverable  for  breach  of  war- 
ranty of  the  fitness  of  an  engine  for  serv- 
ice la  the  sum  for  which  another  engine 
might  have  been  hired  while  tbe  first  was 
being  repaired.  Corbin  v.  Thompson,  a:  70, 
39  Can.  S.  C.  675. 

4.  The  wages  and  board  of  a  gang  of 
men  rendered  idle  in  consequence  of  a 
breach  of  contract  to  furnish  an  efficient 
boiler  and  engine  for  a  sawmill  are  re- 
coverable by  way  of  damages  for  sueh 
breach  where  the  purchaser  kept  them  ready 
to  proceed  with  his  work  in  reliance  upon 
the  seller's  statement  that  the  engine  would 
be  put  in  repair  and  returned  to  him  in  a 
lew  days.  Corbin  v.  Thompson,  a:  70,  30 
Can.  S.  C.  676. 

DANGEROUS   AGENCIES. 

Ferocious    animals    as,   see    Proximate 

Act  of  person  leaving  gun  where  it  is 
found  and  accidentally  discharged 
by  another  as  effective  cause  of  in- 
jury, see  Proximate  Cause. 

Negligence  in  leaving  loaded  gun  where 
'  likely  to  be  picked  up  by  another, 
see  Trial. 


that  a  person  who  for  his  own  purposes 
brings  on  his  land  and  collects  and  keeps 
there  anything  likely  to  do  mischief  if  it 
escapes,  is  prima  facie  answerable  if  it  es- 
capes for  all  the  damage  which  is  tbe  na- 
tural consequence,  is  not  inconsistent  with 
the  principles  of  Roman  law.  Eastern  & 
South  African  Teleg.  Co.  v.  Cape  Town 
Tramways  Companies,  a:  114,  [1002]  A. 
C.  381.  Also  Reported  in  71  L.  J.  P.  C. 
N.  S.  122,  60  Week.  Rep.  667,  86  L.  T.  N. 
S.  467,  18  Times  L.  R.  523. 

2.  Tbe  common-law  principle  laid  down 
in  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330, 
that  a  person  who  for  his  own  purposes 
brings  on  his  land  and  collects  and  keeps 
there  anything  likely  to  do  mischief  if  it 
escapes,  is  prima  facie  answerable  if  it 
B.  R.  Cas.  Vol.  n.— 65. 


escapes  for  all  tbe  damage  wbicb  is  the 
natural  consequence,  does  not  apply  where 
the  resulting  injury  is  not  to  the  ordinary 
employment  of  property,  but  to  its  use  for 
a  purpose  requiring  special  conditions. 
Eastern  ft  South  African  Teleg.  Co.  v. 
Cape  Town  Tramways  Companies,  s:  114, 
[1902]  A.  C.  381.  Also  Reported  in  71  L. 
J.  P.  C.  N.  8.  122,  60  Week.  Rep.  667,  80 
L.  T.  N.  S.  467,  18  Times  L.  R.  623. 

DATS  OF  GRACE. 

For  payment  of  insurance  premium,  ef- 
fect of  death  of  insured  during, 
see  Insurance, 

DEATH. 

Effect  of  death  of  one  member  of  firm 
to  render  books  admissible  in  ac- 
tion between  third  parties  as  en- 
tries by  deceased  person  against 
interest,  see  Evidence. 

Effect  of  death  of  insured  during  days 
of  grace,  but  before  payment  of 
premium,  upon  right  to  insurance, 
aee  Insurance. 

Of  surety  as  determining  liability  on 
bond,  see  Principal  and  Surety. 

1.  A  master  eannot  maintain  an  action 
for  Injuries  wbicb  cause  the  immediate 
death  of  his  servant.  Clark  v.  London  Gen- 
eral Omnibus  Co.  Ltd.  a:  694,  [1906]  2  K. 
B.  648.  Also  Reported  in  75  L.  J.  K.  B. 
N.  S.  007,  OS  L.  T.  N.  S.  436,  22  Times  L. 

a  eat. 

2.  A  father  cannot  recover,  either  at 
common  law  or  under  the  Fatal  Accidents 
Act,  1846  (Lord  Campbell's  Act),  tbe  fu- 
neral expenses  to  which  he  has  been  put  in 
burying     an     unmarried     infant     daughter 


tiding  with  her  father  at  the  time  of  her 
death.  Clark  v.  London  General  Omnibus 
Co.  Ltd.  a:  694,  [1006]  2  K.  B.  648.  Also 
Reported  in  75  L.  J.  E.  B.  N.  S.  007,  95 
L.  T.  N.  S.  435,  22  Times  L.  R.  601. 

( Annotated ) 

DEBT. 

Legacy  given  in  satisfaction  of,  aa  sub- 
ject to  abatement,  see  Wills. 


DEFINED  CHANNEL. 

Rigbts    in    underground    stream    flow- 
ing in,  see  Waters. 

DEPENDENT       RELATIVE        REVO* 
CATION. 

Of  will,  aee  Wills. 


DEVIATION. 
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DILATATION  OP  THE  HEART. 

Liability    of    insurer    agminst    accident 
for    death    caused    by,    see    Ingur- 


DRAMATIC  COMPOSITION. 

Who  may  be  considered  author  of,  i 
Copyright. 


EASEMENTS. 

Negative     covenant     ae    creating,     see 

Effect  of  possession  adverse  to  cove- 
nantor to  extinguish  negative  ease- 
ment created  by  covenant,  see 
Covenants. 

Implied  in  grant  of  party  wall,  see 
Party  Wall. 

EDITOR. 

Conviction  of,  for  publiehing  newspaper 
articles  detrimental  to  persons  un- 
der  trial,   see   Perversion  of   Jus- 


ELECTRICITY. 

1.  There  is  no  common-law  liability  on 
the  part  of  an  electric  railway  company, 
in  the  absence  of  negligence,  for  interfer- 
ence with  the  workings  of  a  submarine  tele- 
graph cable,  due  to  escape  of  electricity 
while  returning  along  the  rails  to  the  pow- 
er house,  where  immunity  from  such  inter- 
ference may  be  obtained  by  a  special  mode 
of  constructing  the  cable.  Eastern  &  South 
African  Teleg.  Co.  v.  Cape  Town  Tram- 
ways Co's,  a:  114,  [1902}  A.  C.  381.  Also 
Reported  in  71  L.  J.  P.  C.  N.  S.  122,  SO 
Week.  Rep.  657.  86  L.  T.  N.  S.  457,  18 
Times  L.  R.  523.  (Annotated) 

2.  Neither  the  provision  in  a  statute 
authorizing  the  construction  of  an  electric 
railway,  that  in  the  event  of  any  electric 
leak  taking  place  and  damage  being  there- 
by caused  at  any  time  by  electrolysis  or 
otherwise,  the  company  shall  make  good 
such  damage,  and  further  providing  thnt 
nothing  therein  should  entitle  the  company 
to  use  the  rails  of  its  lines  as  part  of  its 
system  of  conductors  for  the  return  elec- 
trical current  without  the  consent  of  the 
city  council;  nor  a  condition  under  which  the 
consent  of  the  council  to  such  use  was  ob- 
tained, that  if  at  any  time  a  greater  leak- 
age should  be  discovered  than  would  render  1 


it  possible  for  the  escaping  current  to  It 
reversed  in  a  manner  indicated,  it  abonk 
be  localized  and  removed  as  soon  aa  pas- 
sible, ha*  reference  to  an  escape  natural]) 
resulting  from  the  working  of  the  system; 
and  therefore  no  liability  is  imposed  there- 
by upon  the  railway  company  for  a  diatar 
bonce  in  the  working  of  a  telegraph  cahtt 
in  consequence  of  its  use  of  its  rails  for  tit 
return  current.  Eastern  A  South  Afri- 
can Teleg.  Co.  v.  Cape  Town  Tramnn 
Co's,  a:  114,  [190-2]  A.  C.  391.  Also  Re 
ported  in  71  L.  J.  P.  C.  N.  S.  122,  » 
Week.  Rep.  657,  80  L  T.  N.  S.  457,  IE 
Times  L.  R.  523. 

ELECTRIC  RAILWAY. 

Liability  of,  for  interference  with  work- 
ing? of  submarine  cable,  see  Elec- 
tricity. 


EMPLOYMENT. 

Duty  of  employer  to  furnish,  sea  Mas- 
ter and  Servant 

ENGINE. 

Measure  of  damages  recoverable  for 
breach  of  warranty  of  fitness,  St* 
Damages. 

ENTRIES. 

In  books  of  account  as  evidence,  see 
Evidence. 

EVIDENCE. 

Presumptions  and  burden  of  proof. 

1.  A  husband  has  as  such  a  presumable 
iterest  in  his  wife's  life;  and,  therefore,  it 

not  necessary  in  order  to  establish  the 
validity  of  a  policy  of  insurance  effected 
'--  husband  upon  the  life  of  his  wife  to 
ifOrmative  evidence  as  to  the  exist- 
nd  extent  of  a  pecuniary  interest  of 
the  husband  in  the  life  of  the  wife.  The 
iterest  is  presumed  to  the  extent  of  the 
nount  insured  by  the  policy.  Griffiths  v. 
Fleming,  a:  391,  [1909]  1  K.  B.  805.  Also 
Reported  in  78  L.  J.  K.  B.  N.  8.  567,  100 
L.  T.  N.  S.  765,  25  Times  L.  R.  377,  53 
Jo.  340.  (Annotated) 

Accounts  and  account  books. 

2.  The  accounts  of  a  firm  of  solicitors 
employed  by  testamentary  trustees  in  the 
execution  of  trusts  of  tbe  will  are  not  ad- 
missible in  an  action  against  the  trustees 
to  recover  trust  funds  which  had  been  mis- 
appropriated by  a  member  of  the  firm,  and 
for  an  accounting,  in  tbe  absence  of  evi- 
dence as  to  any  authority,  beyond  that  im- 
plied in  the  relation  of  solicitor  and  client, 
which  would  make  such  books  the  hooks  of 
the  trustees.  Re  Fountaine,  a:  654,  [1909} 
2  Ch.  382.     Also  Reported  in  78  L.  J.  Ch. 
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N.  S.  648,  101  L.  T.  N.  S.  83,  25  Times  L. 
It.   089. 

3.  The  books  of  account  of  ft.  firm 
not  rendered  admissible  in  evidence  under 
the  rule  that  entries  by  a  deceased  person 
against  bia  interest  are  admissible  in 
dence   in   an   action  between   third  parties, 
by  tbe  fftct  that  one  member  of  the  Ann 
dead,  where  it   is  not  shown   that  the  f 
tries   were   made  by   the   deceased   partner 
himself  or  by  his  direction.     Re  Fountaine, 
a:  654,  [1909]  2  Ch.  382.    Alio  Reported  in 
78  L.  J.  Ch.  N.  8.  648,  101  L.  T.  N.  S.  83, 
25  Times  L.  R.  089.  (Annotated) 
Confessions. 

4.  Upon  a  joint  trial,  the  whole  of  ■ 
statement  tending  to  prove  the  guilt  of  tbe 
party  making  it  is  admissible  in  evidence, 
although  it  contains  matter  prejudicial  to 
a  codefendant,  the  jury  being  cautioned  that 
it  is  evidence  only  against  the  party  mak- 
ing it.  Rex  v.  Martin,  a:  336,  9  Ont.  L. 
Rep.  218.  (Annotated) 

fi.  In  order  to  tbe  admissibility  of  a 
statement  made  by  an  accused  person,  it 
need  not  appear  that  it  is  a  full  acknowl- 
edgement of  guilt  90  as  to  he  a  confession 
in  the  strictest  sense  of  the  term.  If  it 
connects  or  tends  to  connect  the  accused, 
either  directly  or  indirectly,  with  the 
mission  of  the  crime  charged,  it  cannot  be 
excluded  on  tbe  ground  that  it  is  not  a 
plenary  confession.  Rex  v.  Martin,  a:  336, 
[1005]  9  Ont.  L.  Rep.  218. 
Dying  declarations. 

0.  An  Indian  woman's  statement  that 
she  thinks  she  is  going  to  die  ia  a  suf- 
ficient indication  of  such  settled  hopeless 
expectation  of  immediate  death  as  to  ren- 
der the  statement  admissible  as  a  dying 
declaration,  it  appearing  that  the  medical 
attendant  had  informed  her  that  she  was 
dying,  and  that  Indians  are  accustomed  to 
use  the  term  "think"  generally  as  a  state' 
ment  of  fact.  Rex  v.  Louie,  a:  911,  10  B.  C. 
1. 

7.  A  statement  is  not  rendered  inad- 
missible as  a  dying  declaration  by  the  fact 
that  it  was  obtained  by  question  and  an- 
swer, although  some  answers  consisted  mere 
ly  of  nods,  where  the  deceased  had  been  en- 
joined by  the  doctor  to  speak  as  little  as 
possible.     Rex  v.  Louie,  a:  91a,  10  B.  C.  1. 

(Annotated) 

8.  It  is  not  necessary  to  render  a  state- 
ment obtained  by  question  and  answer  ad- 
missible as  a  dying  declaration  that  it 
should  contain  the  questions  put  as  well 
as  the  answers  given.  Rex  v.  Louie,  a:  gia, 
10  B.  C.  1. 

Relevancy  and  materiality. 

9.  Evidence  as  to  the  traffic  which 
might  reasonably  be  expected  to  be  on  tbe 
highway  is  admissible  upon  the  hearing  of 
an  appeal  to  the  quarter  sessions  from  a 
conviction  before  justices  of  driving  a 
motor  car  on  a  certain  public  highway  "at 


a  speed  which  was  dangerous  to  the  pub- 
lic having  regard  to  all  the  circumstances 
of  the  case."  Etwea  v.  Hopkins,  a:  198, 
[1906]  2  K.  B.  1.  Also  Reported  in  75 
L.  J.  K.  B.  N.  B.  450,  70  J.  P.  202,  94  L.  T. 
N.  S.  54T,  4  L.  Q.  R.  015,  21  Cox,  C.  C. 
133.  ( Annotated ) 

Weight,  effect,  and  sufficiency. 

10.  An  agreement  for  a  payment  to  an 
inspector  of  an  insolvent  estate,  to  in- 
fluence his  consent  to  an  arrangement  which 
is  not  for  the  general  benefit  of  the  credi- 
tors, is  of  itself  sufficient  reason  for  ad- 
judging the  transaction  to  induce  which  it 
was  made,  to  be  corrupt,  fraudulent  and 
void.  Brigham  v.  La  Banque  Jacques-Car- 
tier,  a:  440,  30  Can.  S.  C.  429. 

EXPRESS  COMPANIES. 

Delivery  of  liquor  sent  C.  0.  D,  as  un- 
lawful sals  by  agent,  see  Intoxi- 
cating Liquors. 

PENCE. 

Billboard  as  violative  of  covenant  fix- 
ing character  of  fence  to  be  erect- 
ed, see  Covenants. 

FIREARMS. 

Liability  of  person  leaving  loaded  gun 
where  it  is  found  and  accidentally 
discharged  by  another,  see  Trial. 


FORGERY. 

Law  governing  validity  of  transfer  of 
negotiable  instrument  upon  forged 
indorsement,  see  Conflict  of  Laws. 

Duty  of  transferee  of  stock  to  indem- 
nify corporation  for  loss  resulting 
from  issuance  of  certificate  of 
stock  upon  forged  transfer,  see 
Corporations. 

FRANCHISE. 

Terms  of,  as  Imposing  liability  on  elec- 
tric railway  for  escape  of  elec- 
tricity, see  Electricity. 

FRATjn. 

Sufficiency  of  evidence  of.  see  Evidence. 

In  assignment  for  creditors,  see  As- 
signment  for   Creditors. 

Validity  of  promissory  note  given  to 
secure  secret  advantage  to  credi- 
tors, see  Bills  and  Notes. 

FREEZING. 

Liability  of  insurer  against  leakage 
from  automatic  sprinkler,  for  leak- 
age caused  by  freezing,  see  Inaur- 
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FUNERAL  EXPENSES. 

Right  of  parent  to  recover,  where  child 
wrongfully  killed,  see  Death. 

GOOD    FAITH. 

Rights  of  purchasers  in,  see  Bona  Fide 
Purchasers. 


HIGHWAY. 

Admissibility  of  evidence  as  to  traffic 
which  might  reasonably  he  expect- 
ed on,  in  prosecution  for  driving 
at  dangerous  speed,  see  Evidence. 


HUSBAND  AND  WIFE. 

Presumption  as  to  husband's  insurable 
interest  in  wife's  life,  see  Evidence, 
Insurance  effected  by  a  husband  and 
wife  under  a  policy  whereby,  in  considera- 
tion of  a  premium  of  which  each  paid  part, 
a  sum  of  money  was  made  payable  upon 
the  death  of  whichever  of  them  should  die 
first  to  the  survivor,  may  be  regarded  as  a 
valid  insurance  by  the  wife  of  her  own  life, 
expressed  to  be  for  the  benefit  of  the  hus- 
band contingently  en  his  surviving  her,  un- 
der a  statute  enabling  a  married  woman  to 
effect  a  policy  upon  her  own  life  for  her 
separate  use  and  providing  that  a  policy 
of  assurance  effected  by  any  woman  on  her 
own  life  and  expressed  to  be  for  the  bene- 
fit of  her  husband  shall  create  «  trust  in 
his  favor.  Per  Farwetl  and  Kennedy,  L. 
J.I.,  in  Griffiths  v.  Fleming,  a:  391,  [1909] 
I  K.  B.  805.  Also  Reported  in  78  L  J.  K. 
B.  N.  S.  GOT,  100  L.  T.  X.  S.  TOO,  25  lime* 
L.  R.  3TT,  63  Sol.  Jo.  340. 


IMPLIED  CONTRACTS. 
Bee  Contracts. 
1  Consent  to  assignment  of  part  of  leased 
premises  as  implying  consent  to 
distribution  of  benefit  of  covenant 
to  renew,  see  Landlord  and  Ten- 
ant. 

IMPLIED  GRANT. 

Of  right  to  allow  smoke  to  pass  through 
Sue  in  party  wall,  see  Party  Wall. 

INDEMNITY. 

Implied  contract  to  indemnify  corpo- 
ration, from  request  to  register 
stock,  sea  Corporations. 


INDIAN. 

Sufficiency  of  statement  by,  as  to  ex- 
pectation of  death,  to  render  state- 
ment admissible  as  dying  declara- 
tion, see  Evidence. 

INDICTMENT. 

A  conviction  for  neglect  by  a  cor- 
poration of  a  duty  imposed  by  law  is  sus- 
tainable notwithstanding  the  facta  alleged 
in  the  indictment  would  be  sufficient  to  sus- 
tain an  indictment  for  manslaughter  against 
an  individual.  Union  Colliery  Co.  v.  Reg. 
a:  ass,  31  Can.  S.  C.  81. 


INJUNCTION. 

An  injunction  will  issue  against  a 
threatened  breach  of  a  covenant  in  a  lease 
not  to  assign  without  the  lessor's  consent 
McEacharn  v.  Colton,  al  798,  [1002]  A.  C. 
104.    Also  Reported  in  71  L.  J.  P.  C.  N.  S. 


If  all  the  bedrooms  of  an  inn  are 
full,  the  innkeeper  is  under  no  obligation 
at  common  law  to  provide  a  traveler  with 
shelter  and  accommodation  for  the  night, 
although  the  coffee-room  is  unoccupied  and 
the  traveler  demands  to  be  allowed  to  pass 
the  night  there.  Browne  v.  Brandt,  t:  GBD, 
[1002]  1  K.  B.  696.  Also  Reported  in  71 
L.  J.  K.  B.  N.  S.  307,  60  Week.  Rep.  654, 
86  L.  T.  N.  S.  020,  18  Times  L.  R-  309. 

(Annotated) 

INSTALMENTS. 

Agreement  for  payment  of  price  in  in- 
stalments during  construction  as 
evincing  an  inteution  to  pass  title, 
see  Sales. 

INSURANCE. 

Presumption  a 
interest  i 

Joint  policy  by  husband  and  wife  pay- 
able upon  death  of  either  to  sur- 
vivor, as  insurance  by  wife  of  her 
own  life  for  her  husband's  bene 
fit  within  statute  enabling  a  mar 
ried  woman  to  effect  such  insur- 
ance, see  Husband  and  Wife. 
I.  A  policy  of  life  insurance  for  the 
term   of   one  year,   at  a  premium    payable 

Siarterly,  which  is  subject  to  a  condition 
at  it  shall  "be  null  and  void  and  of  no 
effect  if  at  the  time  of  the  death  of  the 
person  upon  whose  life  this  policy  is  graot- 
r  of  the  above-mentioned  premiums. 


is  prevented  from  lapsing  by  a  payment  < 
the  premium  within  the  days  of  grace,  s 
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though  after  ihe  death  of  the  assured. 
Stuart  v.  Freeman,  ■;  183,  [1003]  1  K.  B. 
47.  Also  Reported  in  72  I..  J.  K.  B.  N.  8. 
1,  61  Week.  Rep.  211,  87  L.  T.  X.  S.  516, 
19  Times  L.  H.   24.  (Annotated) 

2.  Dilatation  of  the  heart,  the  weak 
and  unhealthy  condition  of  which  was  un- 
known to  the  assured,  in  consequence  of  in- 
tentional physical  exertion  incident  to  an 
attempt  to  eject  a  drunken  man,  who  of- 
fered only  passive  resistance,  although  an 
unforeseen  effect,  is  not  caused  by  accident- 
al means  within  the  meaning  of  a  policy  of 
insurance  against  "any  bodily  injury  caused 
by  violent,  accidental,  external,  and  visi- 
ble means."  Re  Scarr,  1:358,  [1906]  1  K. 
B.  387.  Also  Reported  in  74  L.  J.  K.  B. 
N.  S.  237,  02  L.  T.  N.  8.  128,  21  Times  L. 
R-   173.  (Annotated) 

3.  Bemble,  that  an  insurer  would  be 
protected  from  liability  for  death  of  the  in- 
sured, in  consequence  of  physical  exertion 
from  dilatation  of  the  heart,  which  had 
been  in  a  weak  and  unhealthy  condition, 
by  a  condition  providing  that  the  policy 
should  not  extend  to  cover  death  "arising 
from  any  natural  disease  or  weakness  or 
exhaustion  consequent  upon  any  disease 
.  .  .  although  accelerated  by  accident." 
Re  Scarr,  s:  358,  [1905]  1  K.  B.  387.  Also 
Reported  in  74  L.  J.  K.  B.  N.  S.  237,  92 
L.  T.  N.  8.  128,  21  Times  I_  R.  173. 

4.  A  provision  in  a  policy  of  insur- 
ance against  all  immediate  loss  or  damage 
caused  by  the  accidental  discharge  or  leak- 
age of  water  from  an  automatic  sprinkler 
system,  that  it  does  not  cover  loss  or  dam- 
age resulting  from  freezing,  will  not  exempt 
the  insurer  from  liability  for  damage  caused 
bv  leakage  from  a  pipe  burst  by  frost.  Ca- 
nadian 0.  &  Boiler  Ina.  Co.  v.  Boulter- 
Davies   &   Co.   a:  6za,   30   Can.    8.    C.    558. 

(Annotated) 

INTEREST. 

Payment  of,  by  devisee  of  mortgaged 
property,  as  interrupting  running 
of  limitations  against  specific  devi- 
sees of  other  real  property,  see 
Limitation  of  Actions. 


INTOXICATING  LIQUORS. 

The  agent  of  an  express  company 
who,  in  the  ordinary  course  of  business,  de- 
livers a  parcel  containing  intoxicating  li- 
quor to  one  who  has  ordered  it  to  be  sent 
to  him  C.  O.  D.,  and  collects  from  him  the 

Erice  thereof,  cannot  be  convicted  of  un- 
iw  fully  selling  intoxicating  liquor.  Reg. 
v.  Cahi]],  a:  465,  35  N.  B.  240. 

( Annotated ) 


LANDLORD  AND  TENANT. 

Right  to  injunction  against  threatened 
breach  of  covenant  not  to  assign 
without  consent,  see  Injunction. 

1.  A  covenant  in  a  lease  not  to  assign 
without  the  lessor's  consent  is  violated  by 
a  reassignment  to  the  original  lessee.  Mr- 
Eacharn  v.  Col  ton,  2:  758,  11902]  A.  C.  104. 
Also  Reported  in  71  L.  J.  P.  C.  N.  S.  20. 

(Annotated 

2.  The  assignment  by  one  colessee  of 
his  interest  in  the  lease  to  the  other  is  a 
breach  of  a  covenant  not  to  assign  without 
the  lessor's  consent;  even  though,  by  rea- 
son of  privity  of  covenant,  the  assignor  re- 
mains liable  to  the  landlord  for  the  rent 
of  the  premises  for  the  remainder  of  the 
term,  notwithstanding  assignment.  Love- 
less v.  Fitzgerald,  a:  Bog,  42  Can.  S.  C. 
254.  (Annotated) 

3.  A  covenant  in  a  lease  against  assign- 
ment without  the  lessor's  consent  is  vio- 
lated by  an  assignment  by  one  colessee  of 
his  interest  in  the  lease  to  the  other  equal- 
ly where  the  lease  was  originally  made  to 
several  lessees  as  where  it  was  made  to  a 
single  lessee.  Loveless  v.  Fitzgerald,  a:  Bog, 
42  Can.  8.  C.  254. 

4.  The  covenant  for  the  renewal  of  a 
lease  for  a  term  of  years  is  indivisible,  and 
if  the  lessee  assigns  a  part  of  the  demised 
premises  neither  he  nor  his  assignee  can 
enforce  the  covenant  or  renewal  as  to  his 
portion.  Alexander  Brown  Mill,  t  Elev. 
Co.  v.  Canadian  P.  R.  Co.  a:  8ao,  42  Can. 
S.   C.   600.  (Annotated) 

5.  The  consent  by  a  lessor  to  an  as- 
signment of  part  of  the  leasehold  premises 
which  included  an  assignment  of  the  right 
to  renewal  of  the  lease  for  such  part,  does 
not  operate  as  an  agreement  that  the  right 
to  renew  may  be  exerciaed  in  respect  to  a 
part  only  of  the  demised  premises.  Alex- 
ander Brown  Mill.  4  Elev.  Co.  v.  Canadian 
P.  R.  Co.  a:  Sao,  42  Can.  B.  C.  600. 

8.  A  right  to  renew  created  by  the  pro- 
visions of  a  lease,  which  is  conditioned  up- 
on the  lessee's  giving  sii  months'  notice  be- 
fore the  expiration  of  the  term  of  a  desire 
to  renew,  and  upon  the  performance  of  all 
covenants  of  the  lease,  is  forfeited  by  a 
breach  of  covenant  occurring  after  such  no- 
tice had  been  given.  Loveless  v.  Fitzgerald, 
a:  Bog,  42  Can.  8.  C.  254. 


LEGACY. 

Abatement  of,  see  Wills. 

Effect  of  death  of  proposed  annuitant 
before  purchase  of  annuity,  see 
Wills. 

D-ait,ze0t>y(jOOQle 
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LIBEL  AND  SLANDER— MASTER  AND  SERVANT. 


LIBEL  AND  BLANDER. 

The  communication  by  a  mercantile 
agency  to   a  subscriber   of  information 
lating  to  the  commercial  standing  and 
tion  of  another  ia  not  upon  a  privilege! 
casion,  although  made  confidentially  and  in 
response   to   a    specific    inquiry;    since    it 
not  in  the  interest  of  the  community  or  : 
the  welfare  of   society  that  the  protection 
which  the  law   throws   around  communi  ~ 
tiona    made    in    legitimate    aelf-defenae, 
from  a  bona  fide  sense  of  duty,  should  be 
tended   to   communications  made  from   i 
fives  of  self-interest  by  persona  who  trade 
for  profit  in  the  characters  of  other  people, 
and  who  offer  for  sale  information  which, 
however  cautiously  and   discreetly   sought, 
may  have  been  improperly  obtained.     Mac- 
intosh   v.   Dun,    *:so3,    [190S]    A.    C.   300. 
Also  Reported  in  77  L.  J.  P.  C.  N.  S.  113, 
ill)  L.  T.  N.  S.  64,  24  Times  L.  R.  705,  62 
Sot.  Jo.  530.  (Annotated) 


LIMITATION  OF  ACTIONS. 

Effect  of  bar  of  owner's  right  of  ac- 
tion to  recover  possession  against 
squatter  upon  right  to  enforce 
negative  covenant,  see  Covenant. 

1.  Payment  of  interest  by  the  specific 
devisee  of  part  of  a  testator's  real  estate, 
which  was  subject  to  a  mortgage  created 
by  the  testator,  is  sufficient  to  keep  the 
mortgagee's  right  of  action  alive  against 
the  specific  devisees  of  other  parts  of  the 
real  estate  which  was  not  subject  to  the 
mortgage,  and  thus  entitle  the  mortgagee 
to  enforce  his  claim  for  any  deficiency 
against  the  latter  property.  Re  Lacey, 
a:  165,  [10071  1  Ch.  330.  Also  Reported 
in  78  L.  J.  Ch.  N.  S.  316,  96  L.  T.  N.  S. 
306.  (Annotated] 

2.  A  payment  of  interest  by  a  trustee 
of  a  settled  fund  to  a  tenant  for  life  ia 
not  such  an  acknowledgment  by  the  trustee 
of  the  existence  of  the  trust  capital,  which 
will  inure  to  the  benefit  of  the  tenant  for 
life,  as  will  preclude  the  trustee  from 
availing  himself  of  a  statute  enacting  that 
in  any  action  against  a  trustee,  except 
where  founded  upon  a  fraudulent  breach  of 
trust,  which  is  one  to  which  no  existing 
statute  of  limitations  applies,  the  trustee 
ahall  be  entitled  to  the  benefit  of  and  be  at 
liberty  to  plead  the  lapse  of  time  as  a  bar 
to  such  action  in  the  tike  manner  and  to 
the  tike  extent  as  if  the  claim  had  been 
against  him  in  an  action  of  debt  for  mon- 
ey had  and  received.  Re  Fountaine,  a:  654, 
[1909]  2  Ch.  382.  Also  Reported  in  78 
L.  J.  Ch.  N.  S.  648,  101  L.  T.  N.  S.  A3,  25 
Times  L.  R.  680. 


LOAN. 

Liability  of  principal  for  money  bor- 
rowed by  agent  without  authority, 
see  Principal  and  Agent. 


MACHINERY. 

Anticipated  profits  as  element  of  dam- 
age for  breach  of  warranty  of,  sec 
Damages. 


MARRIED   WOMAN. 

Life  insurance  effected  jointly  with 
husband  as  insurance  upon  own 
life  under  enabling  statute,  see 
Husband  and  Wife. 


MASTER  AND  SERVANT. 

Wages  and  board  of  employees  ren- 
dered idle  in  consequence  of  breach 
of  contract  to  furnish  machinery, 
as  element  of  damages,  see  Dam- 
ages. 

Reasonableness  of  custom  to  close  works 
without  giving  workmen  notice  re- 
quisite to  terminate  employment, 
see  Custom. 

Right  of  master  to  maintain  action  for 
injuries  causing  immediate  death 
of  sen-ant.  see  Death. 

Question  whether  act  of  servant  was 
done   in  course  of   employment  as 


>  for  jury,  see  Trial. 
An  agreement  to  "engage  and  em- 
ploy" one  as  a  representative  salesman  for 
certain  term  imposes  no  obligation  upon 
e  employer  to  provide  him  with  work 
during  the  term;  and  the  employer  is  there- 
fore not  liable  for  damagea  in  consequence 
of  his  refusal  to  give  the  salesman  any 
do,  where  he  continues  willing  to 
pay  him  his  salary  for  the  term  of  his  em- 

floyment.  Turner  v.  Sawdon  A  Co.  1:  751, 
1901)  2  K.  B.  663.  Also  Reported  in  7Q 
L.  J.  K.  B.  N.  R.  B97,  49  Week.  Rep.  712, 
85  L.  T.  N.  S.  222,  17  Times  L.  R.  645. 

(Annotated) 
2.  There    is   an    implied   obligation    on 
part  of  an  employer  toward  an  employee 
1   is  employed  upon   tbe  terms   that   be 
.11   not   quit   or    be   discharged    without 
giving  or  receiving  a  month's  notice,   and 
who  ia  paid  by  piece  work,  to  provide  him. 
so   long   aa  the  employment   lasts,  with  a 
reasonable  amount  of  work,  the  measure  of 
what  is  reasonable  being  tbe  average  amount 
of  hia  past  earnings.    Devonald  v.  Boater  k 
Sons,  a:  760  [1906]  2  K.  II.  728.     Also  Re- 
ported in  75  L.  J.  K.  B.  N.  S.  688,  95  L.  T. 

"•    "  Times  L.  B.  682. 

(Annotated) 


MECHANICAL  ORGAN— PARENT  AND  CHILD. 
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MECHANICAL  ORGAN. 

Perforated  rolls  sold  for  use  in,  as  in- 
fringement of  copyright  of  music, 
see  Copyright. 

MERCANTILE  AGENCY. 

Information  given  subscriber  by.  as 
privileged,  see  Libel  and  Slander. 

Profits  anticipated  as  result  of  oners-  NE3"S  ?P  *IN'    .         J  ,                    w       „ 

tion    as    element    of    damages    for  OT   tontfmt.Uw   deterrmmng   benefl- 

breach  of  contract  as  to  macWry,  c',"™__oi  be*"",t  *°'  Bee   Confllc* 
see  Damages. 


NEWSPAPER. 

Publication  in,  of  statements  detri- 
mental to  persons  on  trial  as  at- 
tempt to  pervert  the  course  ol 
justice,  see  Perversion   of  Justice. 

Publication  in,  of  statements  detri- 
mental to  persons  on  trial  as  con- 
tempt, see  Contempt. 


MORTGAGE. 

Payment  of  interest  by  devises  of  prop- 
erty subject  to,  as  interrupting 
running  of  statute  of  limitations 
against  devisees  of  other  realty, 
see  Limitation  of  Actions. 

1,  A  mortgagee  cannot,  after  the  usual 
order  nisi  for  foreclosure  and  before  fore- 
closure! is  made  absolute,  exercise  his  pow- 
er of  sale  without  leave  of  the  court.  Ste- 
vens v.  Theatres,  Ltd.  a:  833,  [1903]  1  Ch. 
857.  Also  Reported  in  72  L.  J.  Ch.  N.  E 
764,  61  Week.  Rep.  585,  88  L.  T.  N.  S.  45S 
10  Times  L.  R.  334.  (Annotated 

2.  A  power  of  sale  contained  in  a  mort- 

Kge  is  suspended  only,  and  not  extinguished, 
the  making  of  an  order  nisi  for  fore- 
closure; and  therefore  a  bona  fide  purchaser 
without  notice  may  get  a  good  title  und»J" 
the  power.  Stevens  v.  Theatres  Ltd.  a:  833, 
[1903]  1  Ch.  857.  Also  Reported  in  72 
L.  J.  Ch.  N.  S.  764,  51  Week.  Rep.  685,  88 
L.  T.  N.  S.  468,  19  Times  L.  R.  334. 


MUNICIPAL  CORPORATIONS. 

Implied  contract  to  indemnify,  on  part 
of  one  presenting  for  registration 
a  security  to  the  transfer  of  which 
the  name  of  a  former  owner  has 
been   forged,   see  Corporations. 

MUSIC. 

Protection  of  directions  as  to  time  and 
expression  by  copyright  of  sheet 
of,  see  Copyright. 


NEGLIGENCE. 

See  also  Dangerous  Agencies. 

Liability  of  person  keeping  dangerous 
animal,  see  Proximate  Cause. 

Deviation  as  depriving  carrier  of  bene- 
fit of  stipulation  against  liability 
for,  see  Carriers. 


NOTARY. 


i  Wills. 


>   notary   present, 


NOTICE. 

A  purchaser  of  land  who  agrees  to 
accept  a  title  commencing  with  a  posses- 
sory or  squatting  title  acquired  within  40 
years  prior  to  the  purchase,  when  entitled 
to  demand  a  title  of  forty  years,  is  affected 
with  constructive  notice  of  restrictive  cove- 
nants affecting  the  land,  entered  into  with- 
ing  the  forty  years  by  an  owner  before  the 
squatter  took  possession.  Re  Niabet,  s: 
844,  [1906]  1  Ch.  380.  Also  Reported  in 
75  L.  J.  Ch.  N.  S.  238,  S4  Week.  Rep.  286, 
84  L.  T.  N.  8.  297,  22  Times  L.  R.  234. 

NUISANCES. 

See  also  Dangerous  Agencies. 

An  action  lies  against  an  adjoining 
landowner  for  allowing  his  trees  to  over- 
hang the  boundary  to  the  damage  of  plain- 
tiff's crops.  Smith  v.  Giddy,  »:  897,  [1904] 
2  K.  B.  448.  Also  Reported  in  73  L.  J. 
K.  B.  N.  S.  894,  91  L.  T.  N.  S.  298,  20 
Times   L.   R.   698,   63   Week.   Rep.   207. 

(Annotated) 


strictive   covenant, 

OFFICIAL  SOLICITOR. 

Rights  of,  in  conduct  of  defense  in  pro- 
bate suit,  see  Wills. 

ORGAN. 

Perforated  rolls  sold  for  use  in  me- 
chanical organ  as  infringement  of 
copyright  of  music,  see  Copyright. 

PARENT  AND  CHILD. 

Right  of  parent  to  recover  funeral  ex- 
penses  of   child   whose  death   wss 
caused  by  negligence,  see  Death. 
D,ato0DyCOOgIe 


PARTNERSHIP— PERPETUITIES. 


PARTNERSHIP 

Admissibility    of    books   of,    in    notion 
between    third    person*,    see    Evi- 

1.  Where  one  of  tiro  partners,  without 
the  knowledge  of  the  other,  purchases  goods 
in  his  own  name  or  in  the  name  of  a  Arm 
which  he  expects  to  form  afterwards  in 
partnership  with  some  other  person,  intend- 
ing to  exclude  the  other  partner  from  the 
contract,  the  latter  cannot  be  made  liable 
upon  the  contract  by  ratification  after- 
wards, although  the  old  partnership  is  con- 
tinued and  the  goods  are  subsequently  tak- 
en into  stock  and  disposed  of  for  the  bene- 
fit of  the  linn.  Fraser  v.  Sweet,  a:  »m, 
13  Manitoba  L.  Rep.  147. 

2.  The  right  given  by  partnership  arti- 
cles providing  that  proper  books  of  ac- 
count shall  be  kept  by  the  managing  part- 
ner for  the  time  being,  and  that  each  of  the 
partners  shall  have  free  access  to  and  liber- 
ty to  examine  and  copy  or  take  extracts 
from  any  of  the  books  and  writings  of  the 
partnership  at  all  reasonable  times,  is  not 
a  purely  personal  one,  but  may  be  exer- 
cised bv  a  partner  through  an  agent,  pro- 
vided that  the  agent  is  a  person  to  whom  no 
reasonable  objection  can  be  taken  by  the 
other  partners,  the  agent  also  undertaking 
not  to  make  use  of  the  information  which 

the  pur  pot 
principal. 

Bevan  v.  Webb]  a:  953,  [1901]  2  Ch.  69. 
Also  Reported  in  TO  L.  J.  Cb.  N.  S.  536, 
49  Week.  Rep.  648,  64  L.  T.  N.  S.  009.  17 
Times  I..  R.  440.  (Annotated) 

3.  The  fact  that  a  statute  Riving  part- 
ners free  access  to  the  books  and  writings 
of  the  partnership,  with  liberty  to  examine 
and  take  extracts  therefrom,  does  not  in 
express  terms  enable  a  partner  to  inspect 

5'  the  agency  of  someone  else,  does  not  ex- 
ude the  right  to  so  inspect.  Bevan  v. 
Webb,  a:  953,  [19011  2  Ch.  SO.  Also  Re- 
ported in  70  h.  J.  Ch.  N.  S.  530,  49  Week. 
Rep.  MS,  84  L.  T.  N.  S.  600,  17  Times  L. 
R.  440. 


PARTY  WALL. 

1.  Where  a  man  grants  a  divided  moie- 
ty of  an  outside  wall  of  his  bouse  with  in- 
tent to  make  it  a  party  walls  between  that 
house  and  a  house  to  be  built  on  his  neigh- 
bor's adjoining  land,  the  law  implies  the 
grant  and  reservation  in  favor  of  the  gran- 
tor and  grantee  respectively,  of  such  ease- 
ments as  may  be  necessary  to  carry  out  the 
common  intention  as  to  the  user  of  the 
wall,  the  nature  of  the  easement*  varying 
with  the  particular  circumstances  of  each 
case.  Jones  v.  Pritchard,  i:  380,  [1B0S] 
1  Ch.  630.  Also  Reported  in  77  L.  J.  Ch. 
N.  6.  405,  98  L.  T.  N.  S.  386,  24  Times  L. 
R.  309. 


2.  A  purchaser  of  a  divided  moiety  of 
the  wall  of  a  house  adjoining  his  property, 
containing  flues  and  fireplaces  which  have 
been  constructed  therein,  some  for  thai  ism 
of  the  builder's  house  only  and  some  with 
a  view  to  their  use  for  any  house  which 
might  be  built  upon  the  adjoining  property, 
through  the  center  of  which  flues  passes 
an  imaginary  vertical  plane  which  divides 
that  part  of  the  wall  which  was  sold  from 
that  which  was  retained,  acquires  by  im- 
plication from  the  grant  a  right  to  allow 
smoke  from  his  fireplace  to  pass  into  the 
flue  connected  therewith,  notwithstanding 
that  at  any  point  of  its  passage  up  the  floe 
it  may  pass  from  his  moiety  into  his  neigh- 
bor's moiety  of  the  flue;  and  he  therefore 
is  not  liable  for  damage  done  by  smote 
which  escapes  from  the  flue  through  cracks 
which  develop  in  the  surrounding  masonry 
into  hit  neighbor's  house,  notwithstanding 
such  cracks  are  due  to  a  subsidence  of  his 
own  house,  where  the  cause  of  such  sub- 
sidence is  undetermined  and  there  in  no 
evidence  of  negligence  or  want  of  reason- 
able precaution  either  in  building  bis  house 
or  in  anything  which  he  has  since  done. 
Jones  v.  Pritchard,  a:  380,  [1908]  1  Ch. 
630.  Also  Reported  in  77  L.  J.  Ch.  N.  S. 
405,  88  L.  T.  N.  S.  386,  24  Times  L.  R-  309. 
( Annotated ) 
PENALTY. 

Imposition  of  common-law  penalty  for 

statutory     offense,     see     Criminal 

Law. 

PERPETUITIES. 

1.  A  gift  in  trust  for  a  charity,  which 
is  conditions!  upon  a  future  and  uncertain 
event,  is  subject  to  the  same  rules  as  any 
other  estate  depending  on  its  coming  into 
existence  upon  a  condition  precedent.  Re 
Swain,  a:  871,  [1005]  1  Ch.  609.  Also  Re- 
ported in  74  L.  J.  Ch.  N.  8.  364,  92  L.  T. 
N.  8.  716. 

2.  An  immediate  gift  to  a  charity  is 
valid  although  the  particular  application  of 
the  fund  directed  may  not  of  necessity  take 
effect  within  any  assignable  limit  of  time, 
or  may  never  ta!te  effect  at  all  except  on 
the  occurrence  of  events  in  their  essence 
contingent  and  uncertain.  Re  Swain,  a: 
87a,  [1905]  1  Ch.  609.  Also  Reported  in 
74  L.  J,  Ch.  N.  S.  354,  92  L.  T.  N.  S.  715. 

3.  A  provision  that  the  devotion  of  the 
income  of  testator's  residuary  estate  to  a 
certain  charitable  purpose  should  not  take 
place  until  the  accumulation  of  a  certain 
amount  as  a  "reserve  fund"  to  be  used,  in 
case  of  dire  need  occasioned  by  the  diminu- 
tion of  income,  for  the  same  charitable  pur- 
pose, is  only  a  direction  as  to  the  particular 
application  of  the  charitable  fund  and  not  a 
condition  precedent  to  the  gift,  and  there- 
fore does  not  render  the  gift  void  for  re- 
Re  Swain,  a:  87a,  [1905]  1  Ch. 


>y(jOOQle 


PERVERSION  OF  JUSTICE— PROXIMATE  CAUSE. 


PERVERSION    OF   JUSTICE. 

The  reporter  who  wrote  and  the  edi- 
tor who  published  in  a  newspaper  articles 
containing  statement!  highly  detrimental 
to  persona  then  under  trial,  many  of  which 
related  to  matters  as  to  which  evidence  was 
not  admissible  against  them,  are  properly 
convicted  of  unlawfully  attempting  to  per- 
vert the  course  of  justice  by  publishing  the 
articles  in  question  and  with  conspiring  to 
do  so;  and  it  is  immaterial  that  the  per- 
sons to  whom  the  articles  related  were  sub- 
sequently convicted.  Rex  v.  Tidbits,  a 
469,  [1002]  1  K.  B.  77.  Also  Reported  ii 
SO  Week.  Rep.  125,  85  L.  T.  N.  S.  521,  IS 
Times  L.  R.  49,  71  L.  J.  K.  B.  N.  S.  4, 
M   J.   P.   4.  (Annotated) 

PHYSICAL  EXERTION. 

Liability  of  insurer  against  accident 
for  dilatation  of  the  heart  caused 
by,  see  Insurance. 

PIECE  WORK. 

Duty  to  provide  employee  paid  by,  with 
work  during  continuance  of  em- 
ployment, see  Master  and  Servant. 

PLEADING. 

It  is  not  necessary  for  a  defendant 
in  an  action  for  conversion  to  plead  that 
the  contract  under  which  plaintiff  claims 
title  is  void  under  the  statute  of  frauds  in 
order  to  avail  himself  of  such  objection 
thereto,  but  lie  may  take  advantage  of  any 
defects  in  the  plaintiff's  title  under  a  de- 
nial of  the  plaintiff's  title  or  right  to  pos- 
session. Kent  v.  Ellis,  a:  711,  31  Can.  S. 
C  110.  (Annotated) 

POWERS. 

Right  to  exercise  power  of  sale  in  mort- 
gage after  order  nisi  for  foreclo- 
sure, see  Mortgage. 


PRINCIPAL  AMD  AGENT. 

Right  to  inspect  books  of  account  of 
partnership,  through  agent,  see 
Partnership. 

1.  There  can  be  no  binding  ratifica- 
tion by  a  person  not  contemplated  by  the 
agent  as  his  principal  at  the  time  of  enter- 
ing into  the  contract.  Fraser  v.  Sweet, 
a:  354,  13  Manitoba  L.  Rep.  147. 

(Annotated) 

2.  One  who,  without  knowledge  of  an 
agent's  want  of  authority  to  borrow  mon- 


ey, has  made  loans  to  him,  is  equitably  en- 
titled to  recover  from  his  principal  to  the 
extent  to  which  the  money  borrowed  baa 
been  applied  in  paying  the  principal's  debts, 
although  the  principal  may  have  paid  into 
a  bank  account  upon  which  the  agent  was 
entitled  to  draw,  money  sufficient  to  meet 
such  obligations  but  for  the  agent's  with- 
drawing tor  himself  sums  to  which  he  was 
not  entitled.  Bannatyne  v.  Mclver,  1:  735, 
[1906]  1  K.  B.  103.  Also  Reported  in  15 
L.  J.  K.  B.  N.  8.  120,  54  Week.  Rep.  203, 
04  L.  T.  N.  8.  100.  (Annotated) 

PRINCIPAL  AND   SURETY. 

Wben  a  bond  is  given  by  a  surety 
for  the  integrity  of  a  person,  in  considera- 
tion of  that  person's  being  appointed  to  an 
office  by  the  obligee  of  the  bond,  the  lia- 
bility of  the  surety  will  not,  unless  express- 
ly so  stipulated  in  the  bond,  be  determined 
by  his  death.  Re  Croce,  a:  gag,  [1002]  1 
Ch.   733.  (Annotated) 

PRIVILEGED   OCCASION. 

Communication  of  information  by  mer- 
cantile agency  to  subscriber,  as  be- 
ing upon,  see  Libel  and  Slander. 


PROFITS. 

Aa  element  of  damages  recoverable  for 
breach   of   contract,   see   Damages. 


1.  One  keeping  an  animal  whose  na- 
ture is  ferocious,  or  an  animal  of  a  class 
not  generally  ferocious  but  which  is  known 
to  the  owner  to  be  dangerous,  is  answer- 
able in  damages  for  any  harm  done  by  the 
animal,  even  though  the  immediate  cause 
of  the  injury  is  the  intervening  voluntary 
act  of  a  third  person.  Baker  v.  Snell,  1:  1, 
[1006]  2  K,  B.  S25.  Also  Reported  in  77 
L.  J.  K.  B.  N.  8.  1000,  24  Times  L.  R. 
811,  52  Sol.  Jo.  081.  (Annotated) 

2.  The  act  of  a  person  who  left  a  gun 
loaded  and  cocked  standing  against  a  fence 
beside  a  pathway  leading  to  his  home,  and 
not  the  act  of  his  son,  aged  between  15 
and  10  years,  who,  finding  it,  went  back 
with  it  to  the  public  road,  and  not  knowing 

loaded  pointed  it  in  play  at  another 
boy,   when   it   was   accidentally   discharged, 
the  effective  cause  of  the  injury.     Sul- 
an  v.  Creed,  a:  I3g,  [1004]  2  I.  R.  317. 

(Annotated) 

3.  Where  an  injury  has  been  suffered 
which  would  not  have  happened  but  for  the 
action  of  more  than  one  person,  no  one  of 
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the  several  persons  whose  actions  led  up 
to  the  injury  will  be  answerable  in  dam- 
ages for  it,  unless  his  action  caused  it;  and 
it  should  not  have  been  held  to  have  caused 
it  if  a  man  of  ordinary  prudence,  having 
regard  to  all  the  circumstances,  ought  to 
have   anticipated  the   injury  as  a  not  im- 

Erobable  consequence  of  his  action.  If  so, 
e  is  responsible,  notwithstanding  that  the 
injury  would  not  have  happened  but  for  the 
independent  act  of  a  third  party.  Per  Fits 
Gibbon  L.  J.,  in  Sullivan  v.  Creed,  a:  139, 
[1904]  2  I.  R.  317. 

PUBLIC  POLICY. 

Contract  that  costs  of  contesting  will 
shall  be  paid  out  of  estate  as  con- 
trary to,  see  Contracts. 

PUBLIC  SPEECH. 

Right  of  reporter  of,  to  copyright  in  re- 
port, see   Copyright. 

QUESTIONS. 

Admissibility  of  statement  obtained  by, 
bb  dying  declaration,  see  Evidence. 

RAILROADS. 

See  also  Electric  Railways. 

Indictment  of  railway  company  for  al- 
lowing bridge  to  become  unsafe, 
see  Corporations. 

RATIFICATION. 

Of  acts  of   agent,  see   Principal   and 

Agent. 
By  one  partner  of  acts  of  another,  see 

Partnership. 
Of  unauthorized  destruction  of  will  as 

revocation,  see  Wills. 

RECEIVERS. 

A  receiver  and  administrator  pen- 
dente lite  is  not  entitled  to  be  indemnified 
out  of  the  trust  estate  against  the  costs 
incurred  in  successfully  defending  an  ac- 
tion brought  against  him  charging  him 
with  personal  fraud  and  misconduct  while 
acting  as  receiver  and  administrator,  but 
otherwise  having  no  relation  to  the  estate 
except  so  far  as  the  acta  complained  of  were 
acts  done  by  him  while  acting  as  an  officer 
of  the  court.  Re  Dunn,  3:413,  [1904]  1 
Ch.  648.  Also  Reported  in  73  L.  J.  Ch. 
N.  S.  425,  62  Week.  Rep.  346,  91  L.  T.  N. 
S.   135.  (Annotated) 


See  Perpetuities. 

RENEWAL. 

Right  of,  as  to  part  of  premises  de- 
mised, see   Landlord  and  Tenant. 

Effect  of  breach  of  covenant  after  no- 
tice of  desire  to  renew,  upon  right 
to  renew  lease,  see  Landlord  and 
Tenant. 


Of  speech,  as  author  of  report  within 
copyright  act,  see  Copyright. 

Conviction   of,   for   writing   1 
articles  containing  stater 


RESERVE  FUND. 

Effect   of   provision   in   charitable    be- 

Juest    for     accumulation     of,    sac 
hsrities,  and  Perpetuities. 


See  Dangerous  Agencies. 

SALES. 

No  intention  to  make  delivery  of  or 
to  pass  the  property  in  the  vessels  before 
their  completion  and  acceptance  is  mani- 
fested by  a  contract  whereby  one  party 
agrees  to  build  and  sell,  and  the  other  par- 
ty to  purchase,  two  steamers,  to  be  built 
according  to  certain  specifications  and  when 
completed  to  have  steam  trials  at  the  build- 
er's expense,  but  providing  that  the  vessel* 
will  not  be  considered  as  delivered  to  and 
finally  accepted  by  the  purchasers  until 
they  should  have  passed  an  official  trial, 
the  cost  of  which  is  to  be  borne  by  the  pur- 
chaser, and  that  the  steamers  shall  be  at 
the  risk  of  the  builders  until  finally  leaving 
a  certain  port,  up  to  which  date  the  build- 
ers shall  keep  them  insured  against  fire 
and  other  risks  to  an  amount  equal  to  the 
purchase  money  paid  in  advance,  although 
it  contains  stipulations  for  the  price  to  be 
paid  by  instalments  at  certain  periods  of 
construction  and  for  the  appointment  of  an 
expert  by  the  purchasers  to  superintend  the 
construction  of  the  vessels  and  machinery. 
Laing  &  Sons,  Ltd.  v.  Barclay,  Curie,  A 
Co.  Ltd.  a:  635,  [1908]  A.  C.  35.  Also  Re- 
ported in  [1908]  S.  C.  (H.  L.|  1,  77  L-  J. 
P.  C.  N.  S.  33,  97  L.  T.  N.  S.  816,  10  Asp. 
Mar.   L.   Cas.  683.  (Annotated) 

SALESMAN. 

Duty  of  employer  of,  to  provide  work, 
see  Master  and  Servant. 


SALVAGE. 

Action  in  rem  for,  against  proceeds  of 
sale,  see  Admiralty. 

SHIPPING. 

See  also  Admiralty. 

Effect  of  deviation  upon  rights  of  ear- 
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Payment  of  instalments  of  price  dur- 
ing construction  of  vessel  as  evi- 
dencing intention  to  pass  title. 
Bee  Sales. 

SHORTHAND  REPORTER. 

As  author  of  matter  reported,  within 
copyright  acts,  see  Copyright. 


SHORE. 

Liability  for  escape  of,  through  cracked 
flue  in  party  wall,  Bee  Party  Wall. 


SPEKCH. 

Right  of  reporter  of,   to  copyright  in 
report,  see  Copyright. 


e  Conflict  of  Laws. 

STATUTE  OP  FRAUDS. 

Right  of  defendant  in  action  for  con- 
version to  impeach  plaintiff's  title 
an  resting  on  contract  void  under 
statute  of  frauds,  see  Pleading. 


STATUTES. 

Construction  and  effect  of  statutes  r 
lating  to  particular  subjects,  s 
particular  titles. 

STOCK. 

Implied  contract  on  part  of  one  pr 
senting  for  registration,  to  index 
nify  corporation,  see  Corporation 


SUBMARINE  CABLE. 

Liability  of  electric  railway  for  inter' 
fere  nee  with  workings  of,  see  Elec- 


SURVIVOR. 

Insurance  by  husband  and  wife  pay- 
able to,  as  insurance  by  each  of 
own   life,   see   Husband   and   Wife. 


TELEGRAPHS  AND  TELEPHONES. 

Liability  of  electric  railway  for  inter- 
ference with  workings  of  submarine 
cable,  see  Electricity. 


TORT. 

See    Dangerous    Agencies,    Negligence, 
and  Nuisances. 

TRADE   PROTECTION   SOCIETY. 

Information  communicated  by,  bb  privi- 
leged, Bee  Libel  and  Slander. 

TRAVELER. 

Duty  of  innkeeper  to  accommodate.  Bee 
Innkeeper. 


TRIAL. 

Conduct  and  disposal. 

1.  Under  §  001,  subset.  2,  of  the  crim- 
inal code,  which  provides:  "Upon  every 
trial  for  an  indictable  offense,  whether 
the  accused  person  is  defended  by  counsel 
or  not,  he  or  hie  counsel  shall  be  allowed, 
if  be  thinks  fit,  to  open  his  case,  and  after 
the  conclusion  of  such  opening  to  examine 
such  witnesses  as  he  thinks  fit,  and  when  all 
the  evidence  is  concluded  to  sum  up  the 
evidence.  If  no  witnesses  are  examined 
for  the  defense  the  counsel  for  the  accused 
shall  have  the  privilege  of  addressing  the 
jury  last,  otherwise  such  right  shall  belong 
to  the  counsel  for  the  prosecution:  Pro- 
vided that  the  right  of  reply  shall  be  al- 
ways allowed  to  the  Attorney-General  or 
Solicitor-General  or  to  any  counsel  acting 
on  behalf  of  either  of  them,"  counsel  for 
the  Crown  have  the  right  of  reply  notwith- 
standing the  fact  that  no  evidence  is  of- 
fered by  the  defense.  Rex  v.  Martin,  a: 
336,  9  Ont.  L.  Rep.  218. 

Sufficiency  of  evidence  to  go  to  Jury. 

2.  Proof  that  defendant  on  returning 
from  hunting  left  hie  gun  loaded  and  at 
full  cock  standing  inside  a  fence  on  his 
lands  beside  a  gap  from  which  a  private 
path  formed  a  short  cut  from  the  public 
road  to  bis  house,  is  sufficient  to  carry  to 
the  jury  the  question  whether  he  was  neg- 
ligent in  so  doing,  since  he  was  as  a  rea- 
sonable man  bound  to  anticipate  the  pos- 
sibility that  the  gun  might  be  found  and 
so  carelessly  handled  as  to  cause  injury 
to  a  third  person  in  the  neighborhood. 
Sullivan  v.  Creed,  a:  139,  [1004]  2  I.  R.  317. 
Questions  for  Jury. 

3.  The  question  whether  the  wrongful 
act  of  a  servant  who,  having  charge  of  a 
savage  dog,  brought  it  into  the  kitchen 
where  other  servants  were  at  breakfast,  and 
said,  "I  will  bet  the  dog  will  not  bite  any- 
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one  in  the  room,"  and  thereupon,  saying 
"Go  it,  Bob,"  let  loose  the  dog,  which  bit 
plaintiff,  wu  done  in  the  course  of  bis  em- 
ployment or  for  purposes  of  his  own,  is  a 
question  of  fact  which  should  be  left  to 
the  jury  in  an  action  against  the  owner  of 
the  dog  for  damages.  Baker  v.  Snell,  a:i, 
[1V0SJ  2  K.  B.  &6.  Also  Reported  in  77 
L.  J.  K.  B.  N.  S.  1000,  24  Times  L.  R.  811, 
62  Sol.  Jo.  081. 

TROVER. 

.Necessity  of  pleading  that  contract  un- 
der which  plaintiff  claims  title  is 
void  under  statute  of  frauds  in 
order  to  impeach  plaintiff's  title 
in  action  for  conversion,  see  Plead- 


TRUSTS. 

.Payment  of  interest  by  trustee  as  ac- 
knowledgment of  existence  of  capi- 
tal to  deprive  him  of  benefit  of 
etatute  of  limitations,  see  Limita- 
tion of  Actions. 

Right  of  receiver  to  be  indemnified 
out  of  trust  estate  for  costs  in- 
curred in  defending  action  charging 
him  with  fraud  and  misconduct, 
see  Receivers. 


VENDOR  AND  PURCHASER. 

Failure  of   purchaser  to   demand   title 

to  which  he  has  a  right  as  affect- 
ing him  with  constructive  notice 
of  facts  which  he  would  have 
learned,  see  Notice. 


Payment  of  instalments  of  price  during 
construction  of,  as  evidence  of  in- 
tention to  pass  title,  see  Sales. 

WAGES. 

Of  employees  as  element  of  damages 
recoverable  for  breach  of  contract 
to  furnish  machinery,  see  Damages. 

Duty  of  employer  to  supply  employees 
paid  by  piece  with  work  during 
term  of  employment,  see  Master 
and  Servant. 

WARRANTY. 

Measure  of  damages  recovers  hie  for 
breach  of  warranty  of  engine,  see 
Damages. 

WATERS. 

If  underground  water  flows  in  a  de- 
fined channel  into  a  well  supplying  a  stream 
above  ground,  but  the  existence  and  course 
of  that  channel  are  not  known  and  canDot 


be  ascertained  except  by  eicavaticu,  the 
lower  riparian  proprietors  on  the  banks  of 
the  stream  have  no  right  of  action  for  the 
abstraction  of  the  underground  water- 
Bradford  Corporation  v.  Ferrand,  a:  9B0, 
[1902J  2  Ch.  665.  Also  Reported  in  71  L. 
J.  Ch.  N.  S.  659,  51  Week.  Rep.  122,  87 
L.  T.  N.  S.  368,  16  Times  L.  R.  830,  67  J. 
P.   21.  < Annotated) 

WIL&S. 

Validity  of  contract  to  pay  eo*tE  at 
contesting,  out  of  estate,  see  Con- 
Law  governing  construction  of  testa- 
mentary gift  to  next  of  kin  of  per- 
son domiciled  in  another  jurisdic- 
tion, see  Conflict  of  Laws. 
Payment  of  interest  by  devisee  of  mort- 
gaged property  as  interrupting 
running  of  statute  of  limitations 
against  other  devisees  of  realty,  see 
Limitation  of  Actions. 

Testamentary  capacity. 

1.  Where  a  testator  was  of  sound 
mind  when  he  gave  instructions  for  a  will 
and  at  the  time  of  signature  knew  the  in- 
strument to  be  his  will  and  signed  it  as 
such,  although  without  being  able  to  follow 
its  provisions,  he  must  be  deemed  to  have 
had  testamentary  capacity  at  the  time  of  its 
execution.  Perera  v.  Perera,  2:33,  [1W1J 
A.  C.  354.  Also  Reported  in  70  L.  J.  P. 
C.  N.  S.  48,  84  L.  T.  U.  8.  S71,  17  Times 
L.  R.  360.  {Anti»U.  J) 
Attestation. 

2.  The  fact  that  a  notary  was  present 
and  acting  in  a  notarial  capacity  up  to  the 
time  of  the  execution  of  a  will  which  he  de- 
clined to  attest,  does  not  vitiate  its  attes- 
tation in  the  mode  specified  by  law  in  case 
no  notary  shall  be  present.  Perera  v.  Per- 
era, a:  33,  [1901]  A.  C.  354.  Also  Reported 
in  70  L.  J.  P.  C.  N.  S.  48,  84  I_  T.  S.  S. 
371,  17  Times  L.  R.  389. 

3.  The  words  "if  no  notary  be  present" 
in  a  statutory  provision  requiring  that  a 
testator's  signature  shall  be  made  or  ac- 
knowledged in  the  presence  of  a  licensed 
notary  public  and  two  or  more  witnesses 
duly  attesting;  the  execution,  or  if  no  notary 
be  present,  then  in  the  presence  of  five  or 
more  witnesses  duly  attesting,  have  refer- 
ence to  the  presence  of  a  notary  acting  in 
bis  notarial  capacity.  Perera  v.  Perera, 
a:  33,  [1901]  A.  C.  354.  Also  Reported 
in  70  L.  J.  P.  C.  N.  S.  4«,  84  L.  T.  N.  S. 
371,  17  Times  L.  R.  380. 

Revocation. 

4.  The  doctrine  of  dependent  relative 
revocation  may  apply  to  a  case  where  the 
document  intended  to  be  substituted  for 
that  which  was  destroyed  is  nonexistent 
and  has  never  existed  as  a  valid  testamen- 
tary paper.  Dixon  v.  Solicitor  to  the  Treas- 
ury, 9:  534.  [IMS]  P.  42.    Also  Reported  in 
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74  L.  J.  Prob.  N.  8.  33,  92  L.  T.  N.  S.  427, 
21  Times  L.  K.  145. 

6.  Where  it  is  found  as  a  fact  that  the 
testator  cut  bis  signature  from  his 
with  the  intention  that  it  should  be  revoked 
conditionally  on  his  executing  a  fresh  will, 
the  mutilated  will  is  entitled  to  probate. 
Dixon  v.  Solicitor  to  the  Treasury,  a:  534, 
1 11)05]  P.  42.  Also  Reported  in  74  L.  J. 
Prob.  N.  S.  33,  92  L.  T.  N.  S.  427,  21 
Times  L.  R.  145.  (Annotated) 

0.  Where  a  will  has  been  torn  up  with- 
out the  testator's  authority,  he  cannot,  by 
any  subsequent  ratification  of  the  destruc- 
tion, render  the  act  a  valid  revocation  of 
the  will.  Gill  v.  Gill,  a;  544,  [1909]  P.  157. 
Also  Reported  in  78  L.  J.  Prob.  N.  S.  60, 
100  L.  T.  N.  S.  861,  26  Times  L.  R.  400, 
53  Sol.  Jo.  359.  (Annotated) 

Probate. 

7.  The  official  solicitor,  where  appointed 
guardian  ad  litem  to  a  lunatic  defendant  in 
a  probate  suit,  is  not  entitled  to  call  upon 
the  solicitors  on  the  other  side  to  afford 
him  facilities  to  interview  and  cross-examine 
their  witnesses  before  the  hearing.  Gill  v. 
Gill,  a:  544,  [1909]  P.  157.  Also  Reported 
in  78  L.  J.  Prob.  N.  S.  60,  100  L.  T.  N.  S. 
861,  25  Times  L.  R.  400,  53  Sol.  Jo.  35u. 

8.  The  court  will  not  order  to  be  in- 
serted in  the  probate  words  actually  missing 
from  a  torn  will  which  haa  been  pieced 
together,  but  the  practice  to  be  followed  in 
such  a  case,  where  satisfactory  oral  evidence 
is  before  the  court  proving  what  the  miss- 
ing words  were,  is  to  allow  a  document 
showing  what  those  words  are  proved  to 
have  been  to  be  annexed  to  the  probate. 
Gill  v.  Gill,  a:  544,  [1909]  P.  157.  Also 
Reported  in  78  L.  J.  Prob.  N.  S.  SO,  100 
L.  T.  N.  S.  861,  25  Times  L.  R.  400,  53  Sol. 
Jo.  350. 

Annuity. 

9.  In  the  absence  of  words  defining  the 
date  of  its  commencement,  a  testamentary 
annuity  ought  in  all  cases  to  commence 
from  testator's  death.  Re  Robbins,  a:  903, 
[1907]  2  Ch.  S.  Also  Reported  in  76  L. 
J.  Ch.  N.  S.  531,  96  L.  T.  N.  S.  755. 

10.  The  gift  made  by  a  direction  in  a 
will  to  purchase  a  government  annuity  of 


a  certain  sum  does  not  fail  upon  the  death 
of  the  proposed  annuitant  before  the  an- 
nuity could  be  purchased,  but  must  be  re- 
garded as  a  vested  gift  of  such  a  sum  as 
would  at  the  date  of  the  death  of  the  tes- 
tator have  purchased  the  annuity.  Re  Rob- 
bins,  a:  903,  [1907]  2  Ch.  8.  Also  Reported 
in  76  L.  J.  Ch.  N.  S.  531,  96  L.  T.  N.  8. 
755.  (Annotated)    - 

11.  The  amount  to  which  personal  repre- 
sentatives of  one  for  whom  a  testator  nan 
directed  an  annuity  of  a  certain  sum  to 
be  purchased,  but  who  died  before  such  pur- 
chase was  made,  are  entitled,  is  such  a  sum 
as  at  the  date  of  the  death  of  the  testator 
would  have  purchased  the  annuity,  and  not 
such  a  aum  as  would  have  purchased  it  at 
the  time  when  the  legacies  became  payable. 
Re  Robbins,  a:  903,  [1907]  2  Ch.  8.  Also 
Reported  in  78  L.  J.  Ch.  N.  S.  531,  96  L.  T. 
N.   S.   755. 

Abatement. 

12.  The  principle  by  which  a  legacy  giv- 
en in  satisfaction  of  dower  is  entitled  to 
priority  over  other  legacies  of  the  same 
class,  and  does  not  abate  in  caae  of  de- 
ficiency of  assets,  is  not  applicable  to  the 
case  of  a  legacy  given  in  satisfaction  of  an 
ascertained  debt.  Re  Wedmore,  a:  50a, 
[1907]  2  Ch.  277.  Also  Reported  in  76  L. 
J.  Ch.  N.  S.  486,  97  L.  T.  N.  S.  26,  23 
Times   L.   R.   547.  (Annotated) 

13.  A  testamentary  provision  by  which 
testator  forgave  his  children  "all  debts  and 
sums  of  money  which  may  be  due  from 
them  respectively  to  me  at  my  death,  and 
not  secured  by  bond,  draft,  bill,  note,  or 
other  security,"  amounts  to  a  specific  legacy 
which  is  not  liable  to  abatement.  Re  Wed- 
more,  a:  50a,  [1007]  2  Ch.  277.  Also  Re- 
ported in  76  L.  J.  Ch.  N.  S.  488,  97  L.  T. 
N\  S.  26,  23  Times  L.  R.  547. 


FORDS  AND  1 

"Accidental  means,"  see  Insurance. 

"Engage  and  employ,"  see  Master  and 
Servant. 

"No  notary  present,"  see  Wills. 

"Reasonable  amount  of  work,"  see  Mas- 
ter and  Servant, 
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